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Summary. Introduction. The need to adapt national legislation to
European standards, to find optimal alternative ways and methods of resolving
both public and private law disputes, to reform the system of protecting the
rights, freedoms or interests of citizens and legal entities actualizes the necessity
for effective implementation of the institution of mediation — an alternative
method of conflict resolution with the participation of a neutral intermediary
(mediator), which, in turn, necessitates a comprehensive study of theoretical and
legal issues of integrating this institution into the legal space of Ukraine, in
particular the features of its formation and use at the current stage, as well as
clarifying further prospects for improving current procedural legislation in
order to ensure the possibility of exercising the right to alternative dispute

resolution.
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Purpose. The purpose of the article is to investigate the features, essence,
legal principles and prospects of using mediation in the administrative process
of Ukraine, based on an analysis of the theory of administrative procedural law
and national legislation.

Materials and methods. The materials of the study are the legislative
regulation of relations in the field of mediation, the work of Ukrainian and
foreign scientists, experts on the issues of implementing and conducting
mediation as a form (method) of resolving a legal dispute, including
administrative legal. In the process of conducting the study, a set of general and
special methods of scientific knowledge was used: dialectical, complex,
structural-functional, theoretical generalization and grouping, analysis and
synthesis, logical generalization of results.

Results. In the scientific article, based on the analysis of regulatory legal
acts that moderate social relations related to mediation in order to prevent the
emergence of conflicts (disputes), including public law ones, it is determined
that it is the specificity of the latter that determines the features of mediation in
the administrative process, the components of which are proceedings in the field
of management, proceedings in administrative litigation, administrative tort
proceedings.

Analysis and consideration of the opinions of the scientific community,
Ukrainian and international experts on the essence of mediation as a form
(method) of resolving an administrative legal dispute, its advantages, as well as
factors that complicate the process of introducing the institution of mediation
into the national system of protection of individual rights and freedoms allowed
us to identify the main areas of effective development of the latter, namely: 1)
improving the legal regulation of the effective functioning of the institution of
mediation; 2) using a comprehensive approach to eliminating factors that
complicate the process of conducting mediation in Ukraine; 3) conducting a

large-scale campaign to popularize mediation procedures to ensure awareness
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of legal entities, including administrative entities, about alternative methods of
conflict resolution, 4) increasing the level of legal culture of the population.
Further research in this area. In further scientific research, the mediation
experience of foreign countries will be analyzed in order to find optimal ways to
improve the system of out-of-court dispute resolution in Ukraine.
Key words: mediation, administrative process, administrative litigation, public
law dispute, administrative law dispute, conflict, alternative dispute resolution,

legislation.

Anomauia.  Bcmyn.  Heobxionicmv — adanmayii  HAYiOHAbLHO2O
3aKOHO0ABCMBA 00 €BPONEUCLKUX CMAHOAPMIE, NOULYKY ONMUMALbHUX
AlbMepHAMUBHUX CNOCO0I8 I Memooi8 supiulenHs AK nYyOIIYHO-NPABOBUX MAK I
NpUBAMHO-NPABOBUX CNOPIB, pehOpPpMYBAHHSA CUCHEMU 3AXUCTY Npas, c80000 Yu
inmepecie epomadsan ma WpUOUYHUX OCiO akmyanizye nompeody ephexmusHozo
8NPOBAOIICEHHSL  IHcmumymy  mediayii —  albMepHAMUEHO20  CNOCOOY
8pe2yNi06anHs  KOHGQIIKmMI6  3a  yuacmi  HeumpaibHo20  NOcepeOHUKd
(mediamopa), wo, 6 cBol uepey, 00YMOBNIOE HEOOXIOHICMb KOMNIEKCHO20
00CTIOJHCEHHSI MeopemuKo-npasosux NUMansb iHmezpayii 8 npasouil. npoCcmip
Ykpainu yvoco incmumymy, 30xkpema ocobausocmeti 1020 (GopmysanHs ma
BUKOPUCMAHHSL HA CYYACHOMY emani, a makodxic 3 ACYBAHHA NOOANbUIUX
nepcneKmus YOOCKOHANIeHHSI YUHHO20 NPOYecyarbH020 3AKOHO0ABCMBA 3
Memolo 3abe3nedenHs MOJNCAUBOCMI peanizayii npasa HA albMepHAmuseHe
BUDIULEHHS CNODIB.

Mema. Mema cmammi nonseac 6 momy, wod Ha OCHOBI aHaunizy meopii
AOMIHICMPAMUBHO20 NPOYECYAlbHO20 NPA8d, HAYIOHANLHO20 3AKOHOOABCMEA
oocnioumu  0cooausocmi, Cymuicms, Npagosi 3acadu ma NepcneKmusu
3acmocysanus meodiayii 6 aOMiHiCmMpamusHomy npoyeci Ykpainu.

Mamepianu i memoou. Mamepianamu O00CniOdNCeHH € 3AKOHOOABYE

pe2yno8ants 8i0HOCUH ) cghepi 3acmocysants mediayii, npayi YKpaiHCbKux ma
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3apyOidiCHUX  YYeHUX, eKcnepmié 3 NpoOIeMamurku 6npo8AONCEHHs mad
npogedenHs meoiayii ax hopmu (cnocoby) supiuienHs npagoeo2o cnopy, y momy
YuCIi AOMIHICMPAmMu8HO-npasoso2o. Y npoyeci nposedeHus 00cnioxcenus 0yno
BUKOPUCAHO CYKYHHICMb 3A2ANbHUX 1 CHeYiaibHUX Memooie HAYKOBO2O
NI3HAHHA:  OIAIeKMUYHUL,  KOMNWJIEKCHUU,  CMPYKMYPHO-QYHKYIOHATbHUL,
MmeopemudH020 y3a2albHeHHs. ma 2PYNY8aHHs, AHANI3Y Ma CUHME3Y, JT02IUHO20
V3a2anbHeHHs pe3yibmamis.

Pesynomamu. ¥V naykositi cmammi Ha niocmaei ananizy HOPMaAmueHO-
npagosux aKkmi SAKUMU B8pe2yIbO8YIOMbCS CYCRIIbHI 8IOHOCUHU, MO8 S3aHI 3
npoBeodeHHAM Mmeodiayii 3 Memow 3ano0icaHHs BUHUKHEHHIO KOHGQIIKMIe
(cnopig), y momy uucni, nyoniyHoO-npagosux, SU3HAYEHO, Wo came cneyuika
OCMAHHIX 00ymoenoe ocobausocmi npoBeoeHHs mediayii 8
AOMIHICMPAMUBHOMY Npoyeci, CKIA00BUMU SIKO20 € NPOBAOIHCEHHA ) cepi
VNPAGIIHHA, NPOBAOINCEHHS 3 AOMIHICMPAMUBHO20 cy0ouuHcmaa,
AOMIHICMPAMUBHO-0EIIKMHI NPOBAONCEHHS.

AHnaniz ma epaxyeamHs OYMOK HAYKOBOI CHIIbHOMU, YKPAIHCbKUX ma
MINHCHAPOOHUX eKxcnepmis wodo cymuocmi mediayii ax ¢opmu (cnocoby)
BUDTWEHHSI  AOMIHICMPAMUGHO-NPABOBO2O CHOpY, II nepesaz, a mMAaKo’C
YUHHUKIG, WO YCKIAOHIOIOMb Npoyec YNpo8aOMCeHHs IHcmumymy meoiayii 8
HAYiOHAIbHY CcUcCmeMy 3axucmy npas i c80000 ocobu 00360]U8 BUOKpeMUMU
OCHOBHI HANPAMU  e@EeKmMU8HO020 PpPO3BUMKY OCMAHHbO20, a came: 1)
VOOCKOHANIEHHSL NPABOBO20 Pe2YNI08AHHA pe3YlIbmamuHo20 (OYHKYIOH)BAHHS
incmumymy meodiayii;, 2) SUKOPUCMAHHA KOMNIEKCHO20 Ni0X00Y 00 YCYHEHHs.
YUHHUKIB, WO YCKIAOHIOIOMb Hpoyec HnposedeHHs meodiayii 6 VYkpaiui; 3)
NpPOBeOeHHs WUPOKOMACUMAOHOI KOMNAHIT 3 nonyisapuzayii npoyedyp meoiayii
3a015 3abe3neuenus 00I3HAHOCMI CY0’€KMi8 NPABOBIOHOCUH, ) MOMY YUCTI
AOMIHICMPAMUBHUX WOOO0 ANbMEPHAMUBHUX CNOCODI8 BUPIULEHHS KOHDIIKMIB,
4) niosuwenns pisHs npasosoi Kynibmypy HACeNeHHsL.

llepcnexmusu. YV nodanvuiux  HAYKoBUX  OOCHIOMNCEHHSAX  Oyoe
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NPOaHAiz08anull 00c8io mediayii 3apyOinCHUX KpaiH 3a0Jis1 NOULYKY ONMUMATbHUX

ULTAXI8 YOOCKOHANIEHHST CUCIEMU NO3ACY008020 GUPIULEHHS CNOPIE 8 YKpaiHi.
Knwuosi cnoea: meoiayis, aominicmpamusHuili npoyec, aOMIHICmMpamueHe

CYOOUUHCMB0,  NYONIYHO-NPABOGUIL  Chip,  AOMIHICMPAMUEHO-NPABOBULL  CHID,

KOH@IKM, albmepHamuere GUpIiueHH s Cnopie, 3aKOH00A8CMEBO.

Statement of the problem. The need to adapt national legislation to
European standards, to find optimal alternative ways and methods of resolving
both public and private law disputes, to reform the system of protecting the
rights, freedoms or interests of citizens and legal entities actualizes the necessity
for effective implementation of the institution of mediation — an alternative
method of conflict resolution with the participation of a neutral intermediary
(mediator), which, in turn, necessitates a comprehensive study of theoretical and
legal issues of integrating this institution into the legal space of Ukraine, in
particular the features of its formation and use at the current stage, as well as
clarifying further prospects for improving current procedural legislation in order
to ensure the possibility of exercising the right to alternative dispute resolution.

Analysis of recent researches and publications. Theoretical and
practical problems of the development of existing alternative methods of
resolving legal conflicts, including administrative-legal ones, have been the
subject of research by Ukrainian and foreign scientists and practitioners. In
particular, K. Rostovskaya and N. Grishina consider the features of the
application of the mediation procedure in administrative proceedings, highlight
the features of an administrative-legal dispute [1]. The team of authors has
prepared a textbook edited by N. Krestovska and L. Romanadze, which is
devoted to the theoretical and practical problems of mediation [2]. Ukrainian
scientists R. Mironyuk and D. Holoborodko have analyzed scientific opinion on
the essence of mediation as a form (method) of resolving an administrative-legal

dispute, identified the legislative principles of implementing the mediation
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procedure for resolving such disputes in a pre-judiciary order, and clarified
foreign experience in applying the mediation form of resolving administrative
legal disputes [3]. The prospects for the development of mediation in the
administrative process of Ukraine and its impact on expert judicial activity are
the subject of a study by D. Davydenko [4]. T. Shynkar thorough work is
devoted to the theoretical and practical problems of the application of mediation
in administrative proceedings [5]. Legal and theoretical aspects of mediation in
administrative proceedings of Ukraine are studied by N. Shelever [6]. A group
of foreign and Ukrainian experts carried out a Gap Analysis of the introduction
of the institution of mediation in Ukraine [7], an analysis, state and prospects for
the development of mediation in administrative legal disputes (A. Sergeeva, O.
Gorodnychy, A. Ryshchenko [8]). At the same time, the issue of the features of
mediation in the administrative process of Ukraine as a type of alternative
methods of resolving public legal disputes requires improvement and additional
research.

The purpose of the article is to investigate the features, essence, legal
principles and prospects of using mediation in the administrative process of
Ukraine, based on an analysis of the theory of procedural administrative law and
national legislation.

Materials and methods. The materials of the study are the legislative
regulation of relations in the field of mediation, the work of Ukrainian and
foreign scientists, experts on the issues of implementing and conducting
mediation as a form (method) of resolving a legal dispute, including
administrative legal. In the process of conducting the study, a set of general and
special methods of scientific knowledge was used: dialectical, complex,
structural-functional, theoretical generalization and grouping, analysis and
synthesis, logical generalization of results.

Presentation of the main material of the research. In the Law of

Ukraine «On Mediation», in particular in Art. 1, mediation is defined as «<...>
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an extrajudicial voluntary, confidential, structured procedure, during which the
parties, with the help of a mediator (mediators), try to prevent the emergence or
resolve a conflict (dispute) through negotiations» [9]. This regulatory legal act
moderates «public relations related to mediation in order to prevent the
emergence of conflicts (disputes) in the future or to resolve any conflicts
(disputes), including <...>, administrative ones, as well as in cases of
administrative offenses and in criminal proceedings with the aim of reconciling
the victim with the suspect (accused)» [9]. In addition, the Code of
Administrative Procedure of Ukraine (Part 5 of Article 47, Part 3 of Article 58,
Paragraph 2 of Part 1 of Article 66, Part 6 of Article 122, Paragraph 2 of Part 2
of Article 180, Paragraph 5 of Part 6 of Article 181, Paragraph 4 of Part 1 of
Article 236) also regulates the issue of using mediation during the consideration
and resolution of public law disputes submitted to the administrative court for
resolution [10].

It should be noted that the features of mediation in the administrative
process, the components of which are proceedings in the field of management,
proceedings in administrative regulation, administrative tort proceedings [11, c.
116, 119], are due to the specifics of the legal conflict (dispute), namely — public
legal.

The legislative definition of a public law dispute is given in Art. 4 of the
Code of Administrative Procedure of Ukraine [10]. As K. Rostovskaya and N.
Grishina rightly point out, «<...> administrative jurisdiction does not include
disputes on public law relations where there is no subject endowed with public
authority powers, or it does not perform its administrative functions» [1, c. 185].
Scientists distinguish the following features of an administrative law dispute: the
mandatory subject which is a public authority or an official; the legal position of
both parties is characterized by legal equality before the law and the court and
equality of procedural jurisdiction; the essence of an administrative legal dispute

is the differences between the subjects of administrative law, which indicate the
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dissimilarity of their legal positions in the disputed legal relationship that binds
them; the subject of the differences is subjective public rights, the legality of
administrative acts that relate to the implementation of public authority
activities; administrative disputes can also arise only regarding the legality of
regulatory acts, be initiated by direct refutation and resolved by recognizing the
regulatory act as invalid, that is, regardless of the subjective rights of any
interested persons; an essential feature of an administrative dispute is the
presence of a certain procedure for its application and resolution [1, c. 185; 2, c.
362-363].

Having analyzed the scientific opinion on the essence of mediation as a
form (method) of resolving an administrative legal dispute, R. Myronyuk and D.
Holoborodko come to the conclusion that in the scientific circles of researchers
of the conciliation (mediation) procedure there is no unity of scientific positions
concerning the place of mediation in the system of methods of resolving
administrative legal disputes: some consider mediation to be an exclusive
procedure for pre-court settlement of administrative legal disputes, others allow
the possibility of conducting mediation in the process of judicial consideration
of the case; others propose the introduction of mediation as a mandatory pre-
court procedure for resolving certain categories of administrative-legal disputes,
and the fourth generally exclude the possibility of resolving public-legal
disputes by means of a mediation procedure [3, c. 225].

So, what are the advantages of using mediation compared to other
methods of resolving public legal disputes, including administrative legal ones?

Thus, the authors of the textbook created within the framework of the
Ukrainian Mediation Academy project note that the main arguments in favour of
the use of mediation in administrative legal relations are thoroughly set out in
Recommendation (2001) 9 of the Committee of Ministers of the Council of
Europe to member states on alternatives to judicial review of disputes between

administrative bodies and individual parties of September 5, 2001. It notes that
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«judicial procedures are not always the most suitable in practice for the
settlement of administrative disputes; that the widespread use of alternative
means of administrative dispute settlement will make it possible to approach the
solution of these problems and bring administrative bodies closer to the public;
that the main advantages of alternative means of administrative dispute
resolution may be, depending on the case, simpler and more flexible procedures,
allowing for faster and cheaper resolution of the dispute, amicable settlement,
dispute resolution with the participation of experts, resolution of disputes on the
basis of justice, and not only in accordance with strict legal norms, and wider
margins of discretion» [2, c. 360].

Investigating the main directions of development of the mediation
procedure in Ukraine in accordance with the current legislation and its prospects
in the administrative process, D. Davydenko comes to the conclusion that such
an alternative method of conflict resolution as mediation has a significant
number of advantages, namely: it allows to increase the satisfaction rate of
participants (thereby reducing the number of appeals in the courts), to achieve
balanced solutions in the negotiation process, to reduce the cost of the conflict,
to shorten the time for considering the case [4, c. 255].

Finding out the features of the application of the mediation procedure in
administrative proceedings, K. Rostovskaya and N. Grishina highlight the
following advantages of the mediation procedure in administrative legal
disputes: a fairly high degree of effectiveness; saving money on the part of both
the state and private individuals; saving time - speed; confidentiality; relieving
administrative courts; implementation of the principle of the service concept of
the state, the principle of the rule of law and good governance [1, c. 182, 187].

According to some scholars, the advantages of mediation as a method of
dispute resolution include: 1) control that the parties have over both the direct
mediation procedure and its results; 2) direct participation of the parties in

negotiations; voluntariness of the procedure; speed of mediation, its efficiency
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and cost-effectiveness, simplicity and flexibility; 3) fairness, since the mediator
guarantees that the already non-existent unequal relations between the parties
cannot affect the course of negotiations and their result; 4) confidentiality; 5)
ensuring effective interaction between the parties; assistance in maintaining,
improving or restoring relations between the parties; taking into account the
long-term and important interests of the parties at each stage of the mediation
procedure to resolve the dispute with an emphasis on the present and future,
rather than the past; 6) mutual benefit of the mediation result; creative approach
to resolving the dispute (T. Shynkar, N. Shelever [5, c. 15; 6, c. 243]).

It should be noted that despite all the advantages of such an alternative
method of dispute resolution as mediation, the process of its effective
application and implementation in the national system of protection of
individual rights and freedoms is complicated by a number of factors. First of
all, these are: the lack of proper legal regulation of the institution of mediation in
Ukraine, as well as the use of a comprehensive approach to making changes to
national legislation; lack of awareness of subjects of legal relations, including
administrative ones, about alternative methods of conflict resolution; lack of
confidence among the parties in the effectiveness and feasibility of mediation;
fragmentary level of awareness of the population about the existence of
mediation as an alternative method of dispute resolution, about the essence of
the procedure, basic principles of mediation and the role of the mediator; lack of
high-quality information state policy on the social promotion of the institution of
mediation [7, c. 47]; low legal culture of the population, without raising which it
is impossible to carry out a reform regarding the introduction of a particular
legal institution; established position of society that going to court is the only
way to resolve a dispute; lack of legal basis and financial support, because any
reforms require significant costs, etc. [12, c. 61].

The following i1s emphasized in the expert community: procedural

legislation in the field of administrative disputes is favourable for the use of
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mediation; the main problem lies in the political will and legislative capabilities
of the subjects of power; local governments may be most interested in resolving
disputes out of court, including through mediation, and have the necessary
powers; mediation will not be able to become widespread without a large-scale
campaign to popularize the alternative dispute resolution procedures (A.
Sergeeva, O. Gorodnychy, A. Ryshchenko [8, c. 27]).

Conclusions of this research and prospects for further research in this
area. Thus, taking into account the opinions of the scientific community,
Ukrainian and international experts on the essence of mediation as a form
(method) of resolving an administrative legal dispute, its advantages and factors
that complicate the process of introducing the institution of mediation into the
national system of protecting individual rights and freedoms allows us to
identify the main areas of effective development of the latter, namely: 1)
improving the legal regulation of the effective functioning of the institution of
mediation; 2) using a comprehensive approach to eliminating factors that
complicate the process of introducing and conducting mediation in Ukraine; 3)
conducting a large-scale campaign to popularize mediation procedures in order
to ensure awareness of subjects of legal relations, including administrative ones,
about alternative methods of resolving conflicts; 4) increasing the level of legal
culture of the population.

In further scientific research, the mediation experience of foreign countries
will be analyzed in order to find optimal ways to improve the system of out-of-

court dispute resolution in Ukraine.
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