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BIAITOBIJAJIBHICTD 3A HEBUKOHAHHS TOI'OBIPHUX
30BbOBA3AHDb ITIOCTAYHAHHA HU®POBOI'O KOHTEHTY B AKTAX
€C

Summary. Introduction. The signing of the Association Agreement between
Ukraine and the European Union has given impetus to the gradual strengthening
of economic ties and the development of a single common market. The existence
of such a market requires the national legislator to develop and implement
effective legal instruments to regulate the circulation of goods and services,
including digital ones.

Purpose. The purpose of the study is to analyse the provisions of the EU
regulations governing the suppliers liability in case of failure to fulfil its
obligations under a digital content supply agreement.

Materials and methods. The research materials are: 1) EU regulations on
the sale and supply of digital content, namely: Proposal for a Directive of the
European Parliament and of the Council on certain aspects concerning contracts
for the supply of digital content 2015/0287, Proposal for a Regulation of the
European Parliament and of the Council on a Common European Sales Law
2011/0284, Directive 2019/770 on certain aspects concerning contracts for the
supply of digital content and digital services, Directive 2019/771 on certain
aspects concerning contracts for the sale of goods, 2) provisions of national and
foreign doctrine in the field of liability for breach of contractual obligations in
general and contractual obligations in the field of digital content supply in
particular.

In the course of the study, the author used general scientific and special
legal methods of scientific knowledge. In particular, the use of the legal analysis
method made it possible to identify the main areas of adaptation of Ukrainian
contract law to the law of the European Union in the Association Agreement. The
comparative legal method was used to compare the provisions of the EU directives

with the Civil Code of Ukraine and the Law of Ukraine “On Consumer
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Protection”. The modelling method was used for scientific argumentation of
recommendations for improving Ukrainian contract law. The system-functional
method was used to study the concept of conformity of goods in the new EU
legislation on the supply of digital content. The method of generalisation allowed
to systematise and interpret the results obtained in the course of the study.

Results. The article reveals the limits of the supplier’s liability for breach
of contractual obligations for the supply of digital content contained in the acts
of the European Union. The author analyses the evolution of the provisions of EU
law in the area under study, and makes a comparative analysis of the provisions
of draft Directive 2015/0287 on digital content supply contracts, draft Regulation
(EU) No. 2011/0284 on sales contracts, Directive 2019/770 on contracts for the
supply of digital content and digital services, and Directive 2019/771 on sales
contracts. The author proves that the implementation of the provisions of these
EU regulations into Ukrainian legislation will be a significant step towards
ensuring the protection of the rights of Ukrainian consumers and digital content
service providers, as well as confirmation of Ukraine s fulfilment of its obligations
under the Association Agreement with the European Union.

Discussion. In further research, it is proposed to focus on cases of improper
performance by the supplier of the terms of the digital content supply agreement,
the effectiveness of Ukraine’s national legislation in this area, and the
development of effective provisions for recodifying Ukraine's civil legislation in
the spirit of EU law.

Key words: digital content, adaptation of private law, contract for the

supply digital content, supplier, liability.

Anomauia. Bemyn. llionucannusa Y2o00u npo acoyiayiro mise Yepainoro ma
C€sponeticokum Corw3o0M cmano nOUMosxom Oas HOCMYN0B020 3MIYHEHHs
EeKOHOMIYHUX 38°53Ki6 ma po30y008U €O0UHO20 CRINbHO20 PUHKY. IcHyeaHHs.

Mako2o puHKy 6uMacae 68i0 HAYIOHAIbHO20 3AKOHOOA8Ys pOo3poOKU ma
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3anpo8adHCceH s eheKMUBHUX NPABOGUX THCMPYMEHMIE OJisl pe2yni08anHs 00i2y
moeapie i nociye, 8 momy 4ucii yu@dposux.

Mema. Memoto Oocnioxcenus € 30IUCHEHHSI AHANI3Y HONONCEHb
HopmamugHux axmie €gponeticbkoco Cor03y, wo pecynorms 8i0n08i0aANbHICIb
NOCMAYAIbHUKA ) BUNAOKY HEBUKOHAHHA CB0IX 30008 'A3aHb 3d 002080pOM
NOCMAYAHHI YUPPOBO2O KOHMEHM).

Mamepianu i memoou. Mamepianamu O0ocnioxcenHs €. 1) HopmamueHo-
npasosi axmu €sponeticokoco Cow3y y cghepi Kynisni-npodadxcy ma ob6icy
yugposozo xoumenmy, a came. npoekm Jupexmusu 2015/0287 npo 0ocosopu
nocmavyanus yugposozo rowmenmy, npoekm Peenamenmy 2011/0284 npo
0o2o6opu Kynieni-npooasicy, Hupekmusa 2019/770 npo 0ocoopu nocmavanus
yugposozo konmenmy ma yugposux nociaye, Jupexmuea 2019/771 npo docosopu
KYRIgi-npooaxcy, 2) NON0XNCeHHS HAYIOHANbHOI ma 3apyOincHOi OOKMPUHU )
chepi gionosioanrbHocmi 3a NOPYUEHHs 00208IPHUX 30008 A3aHb 3a2aloM, mda
00208IpHUX 30008 ’A3aHb V chepi nocmauanHs Yughposo2co KOHmMeHmy 30Kpemd.

B npoyeci 30iiicnenns 0ocniodicents 0yn0 6UKOPUCMAHO 3A2ANbHOHAYKOSI
ma cneyianbHO-10PUOUYHI MEMOOU HAYKOBO20 NI3HAHHS. 30KpemMd, BUKOPUCI AHHSL
Memoody npasoB8o2o aHaizy 00360UN0 GUZHAYUMU 8 Y2001 npo acoyiayito 0OCHOBHI
Hanpsamu adanmayii yKpaincbko2o 00208ipHO20 npasa 00 npasa €8poneticbKkozo
Corw3y. IlopisHanbHo-npagosuii. mMemoo GUKOPUCMOBYBABC OJisl NOPIGHAHHS
nonodcenv oupexmus €eponeticokoco Cor3y ma Lluginbnoco kodekcy Yxpainu,
3akony Ykpainu «llpo 3axucm npae cnoocusauiey. [[nsa naykoeoi apeymenmayii
PpeKoMeHOayiti  wWo00 BOOCKOHANEHHs  YKPAIHCbKO20  00208IpHO20  Npasa
BUKOPUCMOBYBABCS MemoOd Mooentosants. CucmemHo-@yHKYIOHATbHUL Memoo
BUKOPUCMOBYBABCSL OJIsl OOCNIONCeHHSI KOHYenyii 8iOn08IOHOCMI mMosapie y
Hogomy 3akonooaecmei €C npo nocmauauHs yugposoco xkowmenmy. Memoo
V3a2anbHeHHs: 003601U8 CUCIEMAmU3yeamuy ma iHmepnpemyeamu OmpumMaui 8

X00I 00CNIOIHCEHHS Pe3YIbmamu.
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Pezynomamu. 'V naykoeiit cmammi po3kpumo medci 8i0nogioanbHocmi
NOCMAYAIbHUKA 34 NOPYWEHHS 00208IpHUX 30008 43aHb 13 NOCMAYAHHSL
yugposozco rommenmy, wo micmamsci 6 axmax €eponeiicokoco Cor03y.
Ilpoananizosano esontoyito nonodcenv npasa €eponeiicokoco Cow3y y
o0ocniodcysaniu cghepi, 301UCHEHO NOPIGHANLHUL AHANI3 NONONHCEHb HNPOEKMY
Jupexmueu 2015/0287 npo 0ocosopu nocmavauHs yYu@pposoco KOHMeEHmY,
npoexmy Peenamenmy 2011/0284 npo 0ozosopu Kynieni-npooasicy, {upexmusu
2019/770 npo 0o02o6opu nocmavaumHs yu@pposoco KOHmMeHmy ma yugdposux
nocnye, Jupexmusu 2019/771 npo 0ocoopu xyniseuni-npoodadxcy. /losedeno, wo
BNPOBAOICEHHS.  NONONCEHb  3A3HAYEHUX  HOPMAMUBHO-NPABOBUX  AKMIG
€sponeticokoeo Coro3y 00 3ak0OHO0a8cmea Yxkpainu cmane 8a2omMum KPpOKoOM 00
3a0e3neyenHss 3axXucmy Hnpas YKPAiHCbKUX CHONCUBAYI8 mMda NOCMAYalbHUKIE
nocnye yughpoeo2o KOHMeHNny, a MaKo*c Ni0MEePOHCeHHAM BUKOHAHHA YKpaiHowo
30008 ’3aHb, 83amux Ha cede 8 Y200i npo Acoyiayiro 3 €eponeticoxum Coro3zom.

llepcnexmusu. B nodanvuiux HayKo8ux OO0CNIOHNCEHHAX NPONOHYEMbCS
30cepedumu y6azy Ha UNAOKAX HEHANEHCHO20 BUKOHAHHS NOCIAYATIbHUKOM YMO8
002080py NOCMAYAHHA YUPDPOBO2O KOHMEHMY, eheKmueHoCmi HAYIOHAIbHO2O
3akoHo0ascmea Ykpainu y oanii cghepi ma Hanpayro8anHs Oi€8UX NOJIOHCEHb Ols
pexoougpixayii yuginbHo2o 3akoHodascmea Yxpainu y dyci npasa €8poneticbko2o
Coro3y.

Knrwuoei cnoea: yugposuii konmenm, adanmayisi npusamHo2o npasd,

00208Ip NOCMA4aHHs YUDPOo8020 KOHMEHMY, NOCMAYaAlIbHUK, 8ION08I0AIbHICHb.

Problem statement. By signing the Association Agreement, Ukraine
recognised the importance of aligning its current legislation with EU law and
committed itself to ensuring the gradual alignment of its legislation with the EU
acquis.

In view of this, the national legislator is faced with the challenging task of

developing and implementing effective unified regulatory norms for the digital
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market, where intangible goods and services are traded. One of the key steps in
bringing Ukrainian legislation into line with the EU acquis in the area of digital
content distribution 1s a thorough analysis of the rules governing the liability of
parties in the event of non-performance or improper performance of their
contractual obligations. These provisions are contained in the Proposal for the
Directive 2015/0287 on certain aspects concerning contracts for the supply of
digital content, Proposal for the Regulation (EU) 2011/0284 on a Common
European Sales Law, Directive 2019/770 on certain aspects concerning contracts
for the supply of digital content and digital services and Directive 2019/771 on
certain aspects concerning contracts for the sale of goods.

Analysis of the latest research and publications. Studies of the issues of
supplier's liability under digital content supply contracts are presented in the
works of Schulze R., Schlechtriem P, Butler P., Manko R. and others.

Purpose. The purpose of the study is to analyse the provisions of the EU
regulations governing the supplier’s liability in case of failure to fulfil its
obligations under a digital content supply agreement.

Materials and methods. The research materials are: 1) EU regulations on
the sale and supply of digital content, namely: Proposal for a Directive of the
European Parliament and of the Council on certain aspects concerning contracts
for the supply of digital content 2015/0287, Proposal for a Regulation of the
European Parliament and of the Council on a Common European Sales Law
2011/0284, Directive 2019/770 on certain aspects concerning contracts for the
supply of digital content and digital services, Directive 2019/771 on certain
aspects concerning contracts for the sale of goods; 2) provisions of national and
foreign doctrine in the field of liability for breach of contractual obligations in
general and contractual obligations in the field of digital content supply in
particular.

Presentation of the main material. Adopted on 20 May 2019 Directive

2019/770 on certain aspects concerning contracts for the supply of digital content
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and digital services and Directive 2019/771 on certain aspects concerning
contracts for the sale of goods are acts that establish the maximum level of
harmonisation, including with regard to the provisions on liability for non-
performance of obligations by the parties. This means that in the course of their
implementation, EU Member States will not be able to enshrine either a stricter
or a softer form of liability in their national legislation at their own discretion, but
will only be obliged to introduce into the legislative body provisions identical to
the provisions of the directives in terms of the liability of the parties to contracts
under which digital content is supplied [1;2].

The legal description of the liability of the parties under the contracts for
the supply of digital content should start with an analysis of the liability of the
supplier. Thus, according to Article 10 of the Proposal for the Directive 2015/0287
on certain aspects concerning contracts for the supply of digital content, the
supplier is liable for

- Failure to fulfil the obligation to supply the goods and services
constituting the digital content;

- any non-compliance of the digital content with the terms of the contract
existing at the time of its receipt;

- if, under the terms of the contract, the digital content must be delivered to
the recipient within a certain period of time, for any non-compliance of the digital
content with the terms of the contract throughout the entire period of its delivery.

When analysing the above, it is worth noting that the scope of the supplier’s
liability is quite broad. For example, the Proposal for the Directive 2015/0287 on
certain aspects concerning contracts for the supply of digital content enshrines the
principle of the inadmissibility of limiting the supplier’s liability, similar to that
contained in Article 36 of the United Nations Convention on Contracts for the
International Sale of Goods of 11 April 1980, according to which the seller is
liable for any non-conformity of the goods that exists at the time the risk passes

to the buyer, including cases where such non-conformity is discovered much later.
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This article also establishes the seller’s liability for any lack of conformity of the
goods arising after the risk has passed to the buyer and resulting from a breach of
the seller’s obligations, including a breach of a guarantee that the goods will be
fit for a particular purpose or will retain their specified qualities or characteristics
for a specified period [3;4, c.121].

The provisions of Directive 2019/770 on certain aspects concerning
contracts for the supply of digital content and digital services also establish a
broad approach to determining the liability of the supplier. Thus, in accordance
with the provisions of Article 11, taking into account Article 5, the supplier of
digital content is liable for failure to fulfil its obligation in the event that the
recipient or the platform designated by the recipient in the terms of the contract
does not receive the digital content on a personal technical device.

It i1s worth noting that it is the provisions of Directive 2019/770 on certain
aspects concerning contracts for the supply of digital content and digital services
that most fully enshrine the concept of supplier liability, compared to previous
legislation. Thus, while Article 10 of the Proposal for the Directive 2015/0287 on
certain aspects concerning contracts for the supply of digital content contained a
provision providing for the liability of the supplier for failure to fulfil the
obligation to supply digital content, Directive 2019/770 on certain aspects
concerning contracts for the supply of digital content and digital services expands
this concept by setting out a detailed list of obligations and liability for their non-
performance, distinguishing between non-performance and improper
performance of the supplier’s obligation.

Failure to fulfil the supplier’s obligation under a digital content supply
contract means that the supplier fails to carry out any of the actions provided for,
while improper fulfilment of obligations means non-delivery, late delivery or
delivery of digital content of inadequate quality.

In explaining the content of the failure to fulfil the obligation to supply

digital content, it should be noted that the European legislator uses the term
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"failure to supply" to describe this institution, which means a complete failure by
the supplier to fulfil its obligations under the terms of the contract, resulting in the
recipient not receiving digital content, or the supply of digital content to another
person who is not a party to the contract and who has not been designated by the
recipient as a third party authorised to receive digital content.

In the context of analysing the breach of contractual obligations by a digital
content provider, it is necessary to determine the legal consequences of the
transfer of digital data other than that provided for in the contract. For example,
instead of providing the recipient with software version 2024, the recipient is
provided with version 2020, or when downloading a video file on a platform
allowing access to films, the recipient is provided with an audiovisual work other
than the one specified by the recipient. Pursuant to Article 6 of Directive 2019/770
on certain aspects concerning contracts for the supply of digital content and digital
services, the supplier is obliged to transfer to the recipient the digital content
specified in the terms of the contract. It is worth noting that, unlike the previous
proposal, the Directive contains an extended catalogue of digital content
conformity signs. Thus, the transferred digital content is of good quality if it meets
the objective and subjective conformity criteria set out in Articles 7 and 8 of
Directive 2019/770 on certain aspects concerning contracts for the supply of
digital content and digital services. In addition, the Directive contains a criterion
for the conformity of digital content - the integrity criterion, which establishes the
supplier’s liability for the incompatibility of digital content with the recipient’s
hardware or software, making it impossible to incorporate digital data into such
software and use it in accordance with the terms of the contract. At the same time,
the supplier is liable for violation of the integrity criterion, which led to the non-
compliance of the digital content with the terms of the contract, if: a) the
compatibility of the recipient’s software and hardware and the digital content
supplied on the basis of the contract is ensured by the supplier or under his

responsibility; b) if the digital content was installed by the recipient in accordance
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with the instructions provided by the supplier, and the incompatibility of the
digital content with hardware or software is caused by errors in the instructions.
Given that in the above example the supplier did deliver the digital data to the
recipient, the European law considers such delivery to be an improper
performance of the obligation, given the inconsistency of the digital content with
the objective requirements of the contract.

The supply of digital content that does not fully comply with the terms of
the contract should be characterised as a failure on the part of the supplier, since
the digital content received has a significant defect that makes it impossible to use
it in accordance with the recipient’s purposes. In this case, we believe that it would
be appropriate to give the recipient the right to demand the delivery of digital
content of proper quality within a certain period of time or to withdraw from the
contract.

The provisions of the new Directive 2019/770 on certain aspects
concerning contracts for the supply of digital content and digital services clearly
define the legal consequences of the supplier’s failure to fulfil its contractual
obligations. Thus, pursuant to Art. 13, the recipient of digital content has the right
to request the supplier to provide the digital content if this has not immediately
occurred after the conclusion of the contract. If the supplier refuses to provide the
digital content immediately after the request or within a period of time agreed
upon by the parties, the recipient has the right to terminate the agreement. The
recipient shall exercise this right without the need to take any additional
preliminary actions if the supplier notifies the recipient of the impossibility of
fulfilling his/her obligation or if it arises from additional circumstances.

Another prerequisite for the recipient to terminate the contract without prior
notice to the supplier is the agreement of the parties on the term of delivery of the
digital content or any other indication by the supplier before or at the time of the
conclusion of the contract that the receipt of the digital content within a certain

period of time is essential for the recipient. In order to terminate the contract, the
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recipient must send a notice of termination to the supplier in accordance with the
provisions of Article 15 of Directive 2019/770 on certain aspects concerning
contracts for the supply of digital content and digital services. Upon receipt, the
supplier is obliged to refund the price paid under the contract. It should be noted
that in the case of a fixed-term contract under which digital content has been
supplied for a certain period, the supplier is obliged to refund to the recipient an
amount of money proportional to the amount of digital content not received.

In addition, in accordance with Article 15(2) of the Directive, the supplier
undertakes to cease any use of the recipient’s personal data supplied under the
contract, unless such data: cannot be separated and used separately from the
digital content supplied to the recipient; contains only information about the
recipient’s use of the digital content (including the time of use of such content,
method of connection to the network, etc.); or is used in a way that is unlawful,
harmful or misleading to the recipient.

We believe it is necessary to pay particular attention to the legal
consequences of the supplier’s failure to fulfil its obligation to deliver digital
content contained in a tangible medium.

By including in Art. 3 the appropriate application of the provisions of
Directive 2019/770 on certain aspects concerning contracts for the supply of
digital content and digital services to digital content supplied on a tangible
medium, the European legislator excludes the right of the recipient to terminate
the contract in the event of the supplier’s failure to fulfil its obligations. Thus, in
accordance with point 20 of the preamble to the Directive, the legal consequences
of the supplier’s failure to fulfil its obligation to provide the recipient with digital
content on a tangible medium are governed by the provisions of Directive
2011/83/EU on consumer rights as regards the supplier’s liability for failure to
perform the obligation to supply goods. In addition, the obligations to supply

digital content contained in a tangible medium are also subject to the provisions
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of the Directive, in particular as regards the grounds and legal consequences of
termination of the contract under which such content is to be supplied.

In this context, it is worth noting the overlap between the provisions of the
Proposal for the Directive 2015/0287 on certain aspects concerning contracts for
the supply of digital content and the Proposal for the Regulation (EU) 2011/0284
on a Common European Sales Law. Thus, in Art. 110 of the latter, the European
legislator provides for the right of the recipient of digital content to require the
supplier to fulfil its obligations. The doctrine emphasises that such an approach is
justified in the light of the harmonisation of the different legal traditions of the
EU Member States, which enshrine different approaches to determining the legal
consequences of non-fulfilment of an obligation [5, p.504]. However, these rules
are not reflected in the new directives. For example, the adopted Directive
2019/770 on certain aspects concerning contracts for the supply of digital content
and digital services and Directive 2019/771 on certain aspects concerning
contracts for the sale of goods contain provisions that exclude their application to
legal relations for the supply of digital content on a tangible medium, except
where they serve solely to store digital content.

National legislation on the distribution of intangible data is still in its
infancy. Therefore, the main task of the national doctrine is to develop effective
rules of regulation of the digital market. It is worth noting that the European
integration course of Ukraine has a direct impact on the vector of development of
national legislation, its formation in the light of adaptation to the current
provisions of both primary and secondary EU law.

In view of the above, and based on the justification of the need to develop
legal regulation of digital content delivery relations, we consider it expedient to
amend the Civil Code of Ukraine by supplementing it with provisions establishing
the supplier’s obligations to provide digital content and defining the legal
consequences of the supplier’s failure to fulfil its obligation to provide digital

content, as follows: “The supplier undertakes to provide the recipient with digital
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content or ensure immediate access to it after the conclusion of the contract, unless
otherwise provided for in the contract or by law. The supplier’s obligation shall
be deemed to have been fulfilled when the recipient or a virtual server or a
physical device not controlled by the supplier has been given access to the digital
content. Legal consequences of failure to comply with the supplier’s obligation to
provide digital content. If the supplier fails to fulfil the obligation to provide
digital content, the recipient has the right to request the supplier to provide
immediate access to the content and, if it is not provided within a certain period,
to withdraw from the contract and demand a refund of the amount paid and to
terminate any use of personal data.

Thus, the analysis of the peculiarities of the liability of the parties to a
digital content supply contract shows that the existing legal regulation of the EU
digital services market is effective and based on the principle of proportionality
of the degree of civil liability to the offence committed.

The implementation of the provisions of the Proposal for the Directive
2015/0287 on certain aspects concerning contracts for the supply of digital
content, Proposal for the Regulation (EU) 2011/0284 on a Common European
Sales Law, Directive 2019/770 on certain aspects concerning contracts for the
supply of digital content and digital services and Directive 2019/771 on certain
aspects concerning contracts for the sale of goods into Ukrainian legislation will
be a significant step towards ensuring the protection of the rights of Ukrainian
consumers and digital content service providers, as well as a confirmation of
Ukraine’s fulfilment of its obligations under the Association Agreement with the

European Union.
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