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Summary. Introduction. The article notes that in the context of the crisis
phenomena occurring in the plane of national legal spaces, the problem of
jurisdictional design of ‘access points’ as loci of sustainable development of
human civilization is of paramount importance. The author believes that
maintaining sustainable growth in ‘access points’ is possible if the basic model
of commodification of goods is preserved. The author argues that under these
conditions, the definition of moral boundaries in the process of commodification
of goods is one of the main methodological issues that needs to be resolved in the

process of formation of the ‘New Private Law Theory’. The author is convinced
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that the process of commodification is, in principle, effective within the framework
of taking into account the moral foundations of the relevant legal constructions.

Purpose. In this regard, the author refers to the origins of contract law,
which developed in the Western legal tradition, and demonstrates that from the
very beginning, despite the instrumentalist methodology aimed at justifying any
imperatives — from utilitarianism to the ‘will of the ruling class’— the fundamental
categories of contract law are, in fact, based on moral considerations. The author
supports his assumption with the conclusions drawn in the course of a brief
analysis of (1) the grounds of contractual legal relations, (2) determination of the
legal meaning of such grounds, and (3) correspondence between the grounds of
contractual legal relations and the utilitarian result expected by their parties.

Materials and methods. The article is based on the analysis of a series of
works dedicated to the New Private Law of Theory and in relation to the problems
solved by the said scientific program (in particular, critical positions regarding
methodological approaches to private law). When analyzing the materials, we
used the method of legal constructivism as a meta-theoryio. The above metatheory
presupposes, according to the author, consideration of legal phenomena and
processes at three levels — at the level of social consciousness (in the form of
structures of consciousness), at the level of reification of law (in the form of art
objects) and at the level of subjective reality (reflections of participants in legal
communication). The moral foundations of the relevant legal constructions of
contract law are analyzed using the inter-temporal and inter-local comparative
legal research.

Results. In the context of the tasks set, the author notes that the legal force
of contracts based on the principle of ‘pacta sunt servanda’ (contracts must be
fulfilled), as well as contracts based on ‘promise’, derives from an ethical
convention that acquires a legal dimension within the relevant regulatory
systems. In turn, the connection between the moral grounds of a contract (in their

legal dimension) and the utilitarian result expected by the parties to a contract is
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established according to the commutative model — for German law and quasi-
German legal orders, this is a synalagmatic construction of a contract, for the
common law legal orders — promissory estoppel. In any case, in the event of a
conflict between the utilitarian outcome expected by the parties to the contract
and the moral foundations of society, the latter is resolved in accordance with the
moral expectations of society for the good faith behavior of the parties to the
contract.

Discussion. The attempt made in this paper to draw attention to the fact
that all known legal constructions of contract law are based on moral provisions
aims to overcome the one-sided view of private law constructions as ‘economic
instruments’ based solely on utilitarian considerations. The further exploration
of the influence of moral imperatives as the transcendental basis of the relevant
legal constructions (without excluding the nature of private law as a sphere of
legal reality that determines the democratic forms of existence of a society
functioning on the basis of the market), leads, in the author's view, to a change in
the methodological basis of private law and clarifies the controversial provisions
expressed by the initiators of the New Private Law Theory.

Key words: New Private Law Theory, commodification, contract law,

morality, pacta sunt servanda, promise, synallagma, consideration, estoppel.

Anomauia. Bcmyn. YV cmammi 3a3Hauaemsbcs, wo 8 yMo8ax Kpu3osux
aeuwy, AKI 6I00Y8aOMbCs y NAOWUHI HAYIOHAILHUX NPABOBUX NPOCHOPIE,
nepuiopsiOHo20 3HaveHHsi Habysac npoorema WPUCOUKYIUHO20 ODOPMIEHHS
«MOYOK 00CMYNY» SK JIOKYCi8 cmabilbHO20 po368UmKY a00cbKoi yusinizayii. Ha
OYMKY asmopa, niOMpuMauHs cmabilbHO20 3POCMAHHI 8 «MOYKAX OOCHIYNY»
ModHCTIUBe 3a YMOBU 30epedxcents 6a3080i modeni komoougikayii orae. Aemop
CMBepodCcye, WO 3ad YUX YMOB BUHAYEHHS MOPANbHUX MedC Y npoyeci
Komoougikayii O1ae € OOHIE 3 OCHOBHUX MemOOOJIO2IUHUX NpoOaeM, Wo

nompebye po3g'azanusa 6 npoyeci cmauosnenus «Hoeoi meopii npusammnozo
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npasa». Ha nepexonanns aemopa, npoyec kKomoougixkayii 6 npuHyuni €
Dpe3yIbmamueHUM, SKWO WO nepeodoaiacmvcs 6paxy8anHs MOPAIbHUX 3AcCa0
8I0NOBIOHUX IOPUOUYHUX KOHCPYKYILL.

Mema. YV 38'a3ky 3 yum asmop 36epmacmvcsi 00 GUMOKIE 00208IPHO20
npasa, wo ckianocs y gapeamepi 3axionoi mpaouyii npasa, i 0eMOHCMPYE, WO
8I0 Camo20 NOYamKy, HONPU IHCMPYMEHMALiCMCbKY Memo00102i10, CNPAMOBAHY
Ha O0OIpYHMYBAHHS 0OYOb-AKUX IMNepamugie — 8i0 YMUIImMapuamy 00 «80Ji
NAaHi6HO20 KaAcyy, — 6a308i kame2opii 00208ipHO20 npasa, y OlliCHOCMI, MAlOmMb
c80imM niorpyHmam mopanvui mipkysanus. Ceoro cinome3y agmop NiOKpPInIoe
BUCHOBKAMU, 3pOONeHUMU ni0 yac cmucioeo aumanizy (1) niocmae 00208ipHUX
NPasoBioOHOCUH, (2) BU3HAYEHHAM OPUOUYHO20 3HAYEHHs maxux niocmas, (3)
8I0N0GIOHOCMI MIdC NIOCMAasamu 00208IPHUX NPABOGIOHOCUH MA OYIKYBAHUM
IXHIMU cmMOpOHAMU YMULIMAPHUM Pe3yl1bmanoM.

Mamepianu i memoou. Pobomy eukonano na ocHO8I aHanizy HU3KU npayb,
npucesuenux Hosiii meopii npusamnoco npaea, i 6 KOHmMeKcmi npoonem, sKi
BUPTUUYIOMBCS HA38AHOI0 HAYKOBOIO NPOCPAMOIO (30Kpema, KPUMUYHUX NO3UYIl
wWooo Memooono2iunux nioxodie 00 npusamnozo npaea). 1li0 uac awuanizy
mamepianie Oy10 GUKOPUCMAHO SIK Memameopilo  Memoo IpUOUYHO20
KOHCMPYKMUGI3My, wo nepeddbauae, 32i0H0 3 ABMOPOM, pO32Ts0 MOPUOUUYHUX
A6uw I Npoyecie Ha MpbOX PIGHAX — pIGHI CYCRINIbHOI cgidomocmi (Y opmi
CmpyKkmyp cgioomocmi), Ha pieHi 00 'ekmusayii npasa (y popmi apm-o06'exmis) i
Ha pieHi cy6'ekmuenoi ditlicnHocmi (pegaeKkcii y4acHUKi8 npaso8o2o CNiiKy8aHHs).
Mopanvni niocmasu 8i0n08IOHUX IOPUOUHHUX KOHCIMPYKYIU 00208IPHO20 Npasa
NPOAHANI308AHO IHMEPMNOPATLHUM MA IHMEPIOKAIbHUM HOPIBHSTbHO-NPABOBUM
MemoOOM OOCIONCEHHS.

Pesynomamu. V konmexcmi nocmagneHux 3a60amb agmop 3a3Hayde, ujo
IOPUOUYHA CUNA 002080DI8, KL IDYHMYIOMbC HA NPUHYUNL «pacta sunt servanday
(002060puU NOBUHHI BUKOHYBAMUCS), MAK CAMO, 5K i 002080pi8, 8 OCHOBI SIKUX

Jexcums «promise» (00iysaHKa), NOXOOUmMs 8i0 emuyHoi KoHeeHyii, wo Habysae

International Scientific Journal “Internauka’. Series: “Juridical Sciences”
https.//doi.org/10.25313/2520-2308-2024-8




International Scientific Journal “Internauka’. Series: “Juridical Sciences”
https.//doi.org/10.25313/2520-2308-2024-8

IOPUOUYHO20 BUMIDY 8 pamKax 6i0nogioHux HopmamueHux cucmem. Ce0c€to
yepeoro, 36130k Midc MOparbHUMU niocmasamu  002080py (v iXHbOMY
IOPUOUYHOMY GUMIDI) ma YMULIMAPHUM pPe3YIbMmamom, wWo OUYIKYEMbCs
CMOPOHAMU 002080DY, BCMAHOBIIOEMbCS 32I0HO 3 KOMYMAMUBHOK MO0 —
0JI51 HIMEeYbKOo20 Npasa i Keazi-HiMeybKUx NnpasonopsaoKié ye CUHALASMAMUYHA
KOHCMPYKYisl 002080pYy, 01 NPA8ONOpsOKi6 3a2anvbH020 nNpasa — promissory
estoppel. 'V ecakomy eunaoxy 6 pasi KOH@IIKMY, 3YMOBIEHO20 OYIKY8AHUM
CMOPOHAMU 002080p) VMUNIMAPHUM DE3YTbmMamom i MOPAIbHUMU 3Aca0amu
CYCRiNbCMBa, OCMAHHIN PO36'A3VI0Mb 8I0N0GIOHO 00 MOPANbHUX OUYIKY8AHb
CYCRINbCMBa, Wo BUCYBAIOMbCS 00 000POCOBICHOI NOBEOIHKU YUACHUKIG
002080p).

llepcnexmusu. Bacuma 6 pobomi cnpoba 36epHymu ygazy Ha me, Wo 8
OCHOBI 8CIX 8I0OMUX IOPUOUUHUX KOHCMPYKYIU 00208IPHO20 NPABA 3HAXOOAMbCA
MOPANIbHI  NONONCEHHS, CHNPAMOBAHA HA NOOONAHHA O0O0HOOIUHO20 OaueHHs
KOHCMPYKYIll npu8amuo20 npasa K « eKOHOMIYHUX iHcmpymenmiey. llooanvui
O00CNIOJCEeHHSI GNAUBY MOPANbHUX LMNepamusie 5K Ni08ANUH GIONOBIOHUX
IOPUOUYHUX KOHCMPYKYIL, He GUKTIOYAIOYU CAMOI NPUpOoOU npueamuo20 npasd K
chepu npasosoi Oitichocmi, WO BUHAYAE O0EMOKPAMUYHI POpMU ICHYBAHHS
cycninbcmea, sike (OYHKYIOHYE HA 3acadax puHky, eede, Ha OYMKY asmopd, 00
3MIHU MemOoO0N02IYHO20 DA3UCY NPUBAMHO20 NPA8A MA YMOYHIOE OUCKYCIUHI
NOJIOJCEHH, BUCN0BAeHI [Hiyiamopamu npoepamu Hoeoi meopii npueammnozo
npasa.

Knwuoei cnoea: Hosa meopis npusamnoco npasa, Komoougikayis,
KOHMPAKmue npaso, MOpaibHiCb, 002080pU NOBUHHI BUKOHYBAMUCS, 0DIYSIHKA,

curnanrazcma, 3ycmpitme 3610060]167—[7—[}1, ecmonents.

Problem statements. In the face of “dramatic changes taking place on the
geopolitical map, legal deformation of nationally designed spaces and, at the same

time, the sharply growing crisis of international communication, which has

International Scientific Journal “Internauka’. Series: “Juridical Sciences”
https.//doi.org/10.25313/2520-2308-2024-8




International Scientific Journal “Internauka’. Series: “Juridical Sciences”
https.//doi.org/10.25313/2520-2308-2024-8

largely lost its legal form, we are discussing the rapid concentration of authority
and power in urban spaces and urban centers, which, in the context of the growing
crisis, are an access point to basic material and social goods” [1, p.174].

In our view, sustainable emergence and development such “access points”
1s possible under the conditions of a commodified distribution of benefits, i.e. the
process by which free, donated or even inalienable things (objects, services, ideas,
nature, personal information, people or animals) are transformed by an act or fact
into a commodity objects that can be bought and sold [see 2].

You should be aware, however, that the process of commodification itself
is often a challenge to the moral foundations of human communities and as
such, as a precondition for the existence of such communities, requires an
additional methodological foundation. (Here, of course, we are talking about
the extension of commodification to meritorious achievements). In our view, such
a justification requires that the processes of commodification considered in the
context of changing views of private law itself and its methodology. Most likely,
this i1s the New Private Law model as “an approach that aims to bring a new
perspective to the study of private law by moving beyond reductionist
instrumentalist policy evaluation and narrow, rule-by-rule, doctrine-by-doctrine
analysis” [see 3].

We believe that the emergence of new private law doctrine is possible if the
fundamental methodological approaches to the main institutions and legal
constructs of private law are changed. More specifically, we recognize as true the
assertions that “the law of torts, contracts, and property — is at an interpretive
impasse”, since “the two leading conceptual theories of private law — corrective
justice and civil recourse theories — both suffer from significant weaknesses” due
to the fact that “these concerns of private law may even seem incoherent” [see 4].

It is important to note that researchers in the conditions of
methodological crisis of private law are increasingly turning to the moral

origins of institutions and constructions of the considered sphere of legal
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reality — global and local private law. Researchers in the context of the
methodological crisis of private law are increasingly turning to the moral
origins of the institutions and constructions of the sphere of legal reality in
question [see 5; 6; 7]. We believe that the problem of “epistemic inequality
between quasi-universal Northern norms and laws and localized norms and laws
from elsewhere” [8, p. 861] in the task of the “New Private Law Theory” can only
be solved by turning to the search for universalized moral foundations of private
law norms and corresponding legal constructions.

In this essay, turning to the origins of contract law that developed in the
space of the Western legal tradition, the author will show that, contrary to the
claims of the advocates of instrumentalism (Legal regulation theory), who
easily justify both utilitarianism and the imperative to distribute benefits,
this crucial part of private law is based on moral grounds. In the author's view,
moral grounds of contract law acquire a legal character in the process of the
formation of the relevant constructions of contract law.

In this context, it is permissible for moral reasons to undergo the process of
commodification as long as the corresponding constructs of private law (in our
case it is about contract law) implicitly but at the same time consciously retain
them as their reasons. And this combination of implicit content and its perception
must be present both at the level of the structures of public consciousness and at
the level of the consciousness of the individual participants in legal
communication.

Purpose. In human evolution, the contract has thus essentially played the
role of a fundamental legal instrument that has conditioned the development of
humanity as a biosocial community. By enabling social interaction, contractual
forms of communication stand in contrast to the costly, unpredictable and
ethically reprehensible forms of appropriation of goods, such as their forcible

confiscation or clandestine theft. The development of the contract as a means of
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legal communication in the Western legal tradition required the resolution of three
seemingly mutually exclusive problems:

(1) finding a basis that binds each of the parties in the contractual legal
relationship; (2) to give such a basis a legal meaning; and (3) reconciling the
basis found for the contractual relationship with the utilitarian interests of
each of the parties.

Materials and methods. The article is based on the analysis of a series of
works dedicated to the New Private Law of Theory and in relation to the problems
solved by the said scientific program (in particular, critical positions regarding
methodological approaches to private law).

In particular, the programme article by Stefan Grundmann, Hans-W.
Micklitz and Moritz Renner [8] note — “the quasi-monopoly of the economic
analysis of law, especially in the field of business law, is (again) challenged by
diverse approaches inspired by analytical philosophy, social theory, or political
economy”. However, in our opinion, modern private law requires not only the
involvement of methodological approaches from related fields of knowledge, but
also the formulation of its own methodology relevant for the assessment of factors
determining the boundaries of the relevant legal constructs. Ralf Michaels [9],
reflecting on the limits of influence of the Western legal tradition, whose analysis
of the relevant contractual constructions formed the immediate subject of the
present article, attempts to radically address the following questions: The
suggestion that the new private law theory would have to stand the test of
acceptance by the global legal community raises a question. Who is that “global
legal community?” And does it go beyond Europe? From our point of view, the
Western legal tradition, in the process of colonization, lost the moral foundations
of law and in a perverted mercantile form unfortunately was adopted by other
cultures. In other words, the problem is not in the very constructions offered by
the Western tradition of law, but in their instrumentalist (pragamatic)

interpretation.
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Andrew Gold [10] points out — “The morality criterion requires that a theory
recognize the law’s claim to moral authority by articulating moral reasons for the
law that allow one to appreciate how the law’s claim to authority might be
justified. Thilo Kuntz [11] underestimate the significance of moral norms and
values that underlie private law. One cannot but agree with the conclusions of
these authors. However, in our opinion, taking into account moral criteria when
resolving issues of private law in its current situation presupposes the search for
relevant methodological approaches.

When analyzing the materials, we used the method of legal constructivism
as a meta-theory. The above meta-theory presupposes, according to the author,
consideration of legal phenomena and processes at three levels — at the level of
social consciousness (in the form of structures of consciousness), at the level of
reification of law (in the form of art objects) and at the level of subjective reality
(reflections of participants in legal communication). The moral foundations of the
relevant legal constructions of contract law analyzed using the inter-temporal and
inter-local comparative legal research.

The findings in the main body of the article are based on the works of
Friedrich Carl von Savigny [12], Rudolf von lhering [13], Karl Larenz [14],
Charles Fried [15], Annabelle P. Harris [16], as well as analyses of laws and
jurisprudence.

Outline of the main material. Since the Western legal tradition comprises
two major metacultural legal communities, the civil law legal family and the
common law legal family, and there are different core legal cultures within each
of these communities, the way of searching for the idea of contract is different,
but ultimately leads to the same result.

So, (1) what 1s the valid causa of a contract? The early works of the
Bolognese school already define a contract as the agreement of two or more
(persons) about the same thing. Thus, the main aim of medieval jurisprudence on

contract law was to justify that pacts have the same enforceability as Roman name
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contracts. This transformed the Roman principle that a mere pact does not give
rise to a right of action (ex nudo pacta actio non oritur) into the exact opposite —
a mere agreement between the parties gives rise to a right of action (ex nudo pacta
actio oritur) [see 17, p. 77].

Canon law played a key role in resolving this question. On the grounds that
God makes no distinction between different types of promises, the jurists of canon
law regarded the breach of promises as laesio fidei (breach of trust), which
constituted the sin of perjury and entitled such a breach to be brought before the
ecclesiastical court. As early as the 13th century, medieval law adopted the
famous maxim “pacta sunt servanda”, which formed the basis for the
fundamental principle of modern contract law in continental Europe — solo
consensus obligat (the mere fact that an agreement exists binds the parties). The
legal validity of a contract, whose effective cause (causa efficiens) was based
on the will of the persons entering into a legal relationship, was thus
determined on the basis of ethical norms [see 17, 77-78].

The development of contract in the common law legal family based also on
the ethical force of a promise, but not on that of an oath, as was the case in civil
law. The exchange of certain values in the future, to which a promise is made,
involves certain risks. Mutual trust between the contracting parties can serve to
reduce these risks while preserving free will as the existential core of human
beings. Abuse of trust is immoral, which has led English jurists to argue that —
“the promise principle unifies the law of contract and provides its moral
foundation; the promise principle promotes freedom and autonomy because it ties
contractual obligation to ‘self-imposed’ commitments” [see 19]. Consequently,
a promise is nothing more than an ethical convention that ensures that the
contracting parties prevent each other from disloyal, opportunistic behavior
in the future.

(2) The legal formalization of the moral basis of the contract further

depended on the results of the legal authority conferred on the contract by public
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policy. At this stage, the question of the iusta causa of the contract was settled,
but not the formal requirements for contracts in positive law. Natural law was of
decisive importance in clarifying this question. As early as the eighteenth century,
a jurist whose views were consistent with the natural law paradigm could easily
explain that the idea that Roman law did not grant legal protection to "naked"
covenants was not based on natural law and was therefore rejected.

The principle of “pacta sunt servanda” became a general principle of
contract law, which was illuminated by natural law. At that time, any agreement
that provided a sufficient basis for judicial protection was recognized as a
contract.

Thus, the formalism characteristic of medieval law was replaced in modern
times by the doctrine of consensualism. Hence the definition of a contract as “a
concordance of wills of two or more persons intended to create, modify, transfer
or extinguish obligations” (Art. 1101 of the French Civil Code) [18].

Moreover, Art 1103 of the French Civil Code provides that “contracts
which are lawfully formed have the binding force of legislation for those who
have made them”. The idea of this rule is rooted in the natural law writings of
Thomas Aquinas, which later used by Jean Domat, one of the authors of the
French Civil Code [see 17, p. 79].

At a certain point in the development of the doctrine of contract law, the
legal community concluded that a contract is, primarily, an agreement of several
persons defining their legal relations in the form of an expression of their common
will [see 12]. Rudolf von lhering, basing his contract theory on the theory of
purpose in law, argues that there is a legal purpose at the heart of the will. In such
a context, a contract regarded as a point of convergence between the interests of
the contracting parties. In order to prevent the interests of the parties, which once
coincided, from changing, the legal order gives the contract the force of law.

Consequently, the binding force of the contract consists in “protecting its original
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purpose from subsequent fluctuations of interests” [13, p. 54] of the persons who
entered into contractual relations.

In contrast to the French doctrine of consensus and the German doctrine of
contractual purpose, the common law based on the concept of contract as promise,
according to which it is not consensus but the fact that one party relies on a
promise made by the other party that is decisive for the contract. The concept of
contract as promise, like the classical theory of contract as agreement, emphasizes
the personal relationship between the parties. Such relationship, unlike the latter,
1s not based on an agreement but on a promise by one party to the other and the
consideration for that promise by the person to whom it is addressed.

(3) However, the moral basis found for the contract and its legal
“authorization” are insufficient if one does not take into account the utilitarian
outcome expected by the contracting parties. One such outcome is the reciprocal
granting of benefits.

It is worth noting that the views of civil law and common law diverge on
the issue of benefits and their legal valuation. Thus, French civil law, taking into
account the fact that the mutual restriction of freedom in contractual relations can
be risky from the point of view of exchange or fundamentally free from additional
risks not provided for in the corresponding contractual construction, distinguishes
between commutative and aleatory (risky) reimbursable contracts. A
commutative contract presupposes that the amount of the mutual performance that
the parties render or are obliged to render is directly determinable and does not
depend on an unknown, surmountable event, as provided for in the contract.

The idea of the commutative effect of a contract is anchored in
synallagmatic contractual obligations. It has been known since Roman law and is
now enshrined in the contract law provisions of many civil law countries.

A contract is recognized as synallagmatic if each of the parties is mutually
bound in such a way that the obligation of each party has a retroactive effect on

the obligation of the other party. The above definition of a synallagmatic contract
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reflects the theory of exchange, the commutative purpose of the contract, and
explains the nature of mutuality through the idea of exchange formalized in the
parties' agreement [14, p. 79]. The objective of each party is to obtain a
consideration from the other party. The interest of each party can only be achieved
if the interest of the other party is taken into account. A party who demands
consideration has an interest in its counterparty receiving such consideration from
it, in which case the purpose of the contract is achieved.

From the functional point of view, the realization of the defined task has
reached a goal at the stage of performance of the contractual obligation and
presupposes that the demand for performance of the consideration is possible
when one's own performance has been fulfilled (or guaranteed).

The rule of synallagma therefore does not apply to the conditions of the
contract and therefore does not lead to the right to assert independent claims. The
consequences of breach of contract should be considered as a legal response to
the failure of one party to fulfill a counter-obligation under the contract. The
essence of these consequences is the right of the affected party to refuse to fulfill
the claim of its counterparty in the form of an exception directed against its claims
if the latter has not fulfilled its counter-obligation (exceptio non adimpleti
contractus). Section 320 (1) BGB provides that “a person who is a party to a
reciprocal contract may refuse their part of the performance until the other party
renders consideration, unless the person is obliged to perform in advance” [19].

In contrast to German law, Common law offers a different condition,
namely consideration. The latter regarded as a mandatory requisite of an exchange
based on free will (bargain). Among the basic principles of the doctrine of
consideration is that the countervailing consideration need not necessarily
correspond in value to the promised service. Yet it cannot at the same time be
completely devoid of value (consideration need not be adequate) [see 20].

Consideration to be a “Right, Interest, Profit, Benefit, or Forbearance, Detriment,
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Loss, Responsibility” [21]. Thus, Consideration means something of some value
in the eyes of the law.

The common law practice of contract, however, in time found itself
between Scylla and Charybdis, the opposition of which was caused, on the one
hand, by the requirement to protect the moral basis of the contract, the protection
of reliance, and, on the other hand, by the need to recognize consideration as a
mandatory condition of the contract. The essence of this opposition is to find an
answer to the question: is it permissible to recover damages on the assumption
that the parties based their relationship on reliance and the promise not supported
by consideration in return?

The promissory estoppel proposed as soft law by American contract law
provides an effective way of addressing the issue at hand. Restatement Second of
Contracts § 90 Promise Reasonably Inducing Action or Forbearance stipulates
that —“A promise which the promisor should reasonably expect to induce action
or forbearance on the part of the promise or a third person and which does induce
such action or forbearance is binding if injustice can be avoided only by
enforcement of the promise. The remedy granted for breach may be limited as
justice requires” [22], that is, based on considerations of justice.

As rightly pointed out by Annabelle P. Harris, “The doctrine of promissory
estoppel forced contract law to acknowledge fairness and morality by attaching
potential liability to promises. It had a novel, and arguably grandiose, purpose of
preventing injustice” [16, p. 816].

Note that unlike English law, where estoppel initially applied as a defense
(exeptio) to a promise under the principle — promissory estoppel acts as a shield
not a sword — American contract law thus treats said legal instrument as an
independent claim that competes with the doctrine of consideration.

Conclusions and prospects for further research. A brief overview of the
problems involved in determining the basis of a contract leads to the following

conclusion: the Western legal tradition sees the basis of free, mutual self-restraint
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in contractual relationships in the inherent moral aspects of obligation of the
contracting parties not to behave disloyally to each other. Such obligations
assumed by the parties in the process of legal communication voluntarily in
accordance with the legal constructions of contract law.

At the same time, contract law binds the mutual limitations of the parties’
free will to their respective interests. If the will content of the transaction and the
obligation relationship are distinguished, the commutative effect and the
corresponding defense against unlawful and unjustified claims are provided for
under the rules for synallagmatic contracts in the form of defenses (as is the case
in the legal systems of Civil law). However, if the provision cannot be separated
from the will (consideration) and is not subject to any particular legal evaluation,
the provision is considered a requirement of the contract (as in common law).
However, even in this case, the conflict between the utilitarian effects of the
contract and its moral basis is ultimately resolved in favor of the latter.

Discussion. The attempt made in this paper to draw attention to the fact that
all known legal constructions of contract law are based on moral provisions aims
to overcome the one-sided view of private law constructions as ‘economic
instruments’ based solely on utilitarian considerations. The further exploration of
the influence of moral imperatives as the transcendental basis of the relevant legal
constructions leads, in the author's view, to a change in the methodological basis
of private law and clarifies the controversial provisions expressed by the initiators

of the New Private Law Theory.
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