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KOHLEIIIIA «'OHOPAP YCIIIXY»
THE CONCEPT OF “SUCCESS FEE”

Anomauia. Bcmyn. Ockinoku  cy0o08i eumpamu  HpoO08HCYIOMb
3pocmamu, AlbMepPHAMUBHI MeXaHizmu on1amu, siKki 0ONOMazaroms po3umUpumu

oocmyn 00 npasocyo0s ma CMUMYIIOMb AKICHe I0pUouUdHe npeocmasHuUymao,
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sUMA2alOMb AHANI3Y 3 PIZHUX MOYOK 30py. IcHylomb emuuHi 3aHEeNOKOECHHA 3
npugoody mozo, Wo WPUCmMU HOMEHYIUHO NIOPpUBArOmMs IHmepecu KlicHma,
gidoarouu npiopumem WEUOUUM PO3PAXYHKAM 13 3a0e3nedeHHsIM 20HOpapy,
3amMicmb pemenbH020 OO0CACHEHHS MAKCUMANbHO MONCIUBO2O BIOUWKOOYBAHHS
WLTISIXOM  MPUBAN020 CY008020 po321a0dy. [lana cmamms nonsieae y po3ensoi
IOpUOUYHOI Npupoou maxoi gopmu eunazopoou 011 aosokama, sk "l oHopap
yenixy", euguenHi il nO3UMUGHUX Ma He2amueHux ACNeKmis, a makoXdC aHaaisi
npakmuxu €8poneticbko2o cyoy 3 npas 10OUHY ma 00C8i0y THUUX KPAiH Wo0o il
3acmocyganns. lonopap YCnixy makoxc Mmodce CmMuMyIo8amu 10pucmie
MAKCUMATILHO OOKIA0amu 3yCUlb

Bapmo 3aznauumu, wo euceimieno maxoxic neeHi iCmopudni MoMeHmu,
SAKI O0aromv  3po3ymimu  368i0KU niuia ocv ysa KoHyenyis. Illpoananizoeano
nioxoou GIMYUZHAHUX MA 3aPYOINCHUX 3AKOHO0A8YI8 00 GKIIOUEHHS 68 00208Ip
npo HAOAHHS NPAagosoi donomocu ymosu npo "2oHopap 3a ycnix" ax memooy
PO3PAxyHKy oniamu aodgoxkamad. 3HauHa 4acmuua cmammi npuoiieHa aHauisy
npaso3acmoco8yoi npakmukuy YKpaiHcbkux cyoie ma €eponelicbkoco cydy 3
npas Jn0OUHU, 30KpeMa Wo00 00OMedceHb HA GU3HAYEHHs DPO3MIPY MAaKo2o0
eonopapy. Konyenyis eonopapy 3a ycnix SuKIuKaia emudHi oebamu HABKOLO
NOMEHYIUHOI  HAOMIPDHOI  8UHA2OPOOU  IOPUCMIB,  PO3NATIOBAHHA  CYOOBUX
npoyecie, MAuHOBUX IHMepeCi8 Y NPemeH3iax ma a0eK8amHo20 KOHCYIbMY8aAHHS.
knieumis. Ilpasuna cnpsamoeani na me, wob 36anancyeamu nepesazu 0OCHMyny
ma emuy4ni npobnremu. 3azaiom cmamms NPONOHYE KOMNUIEKCHUU NO2s0 Ha
KOHYenyito 20HOpapy 3a YCHIX WIAXOM CUHmMe3y PUOUYHOI meopii, ananizy
NOPIBHAILHO20 Npasa ma cy008020 po32nA0y Yiei gopmu cmpyKmypy8aHHs
2oHopapy.

Mema. Memoto 0Oanoeo OocniodcenHsi € auaniz pecyno8aHHs ma
NPAKMUYHO2O 3ACMOCY8AHHS 8 JCUmmi KoHyenyii 2omopapy. 3eepuymucs 00
MINHCHAPOOHOI CY0080iI Npakmuku adu 6U3HAYUMU OCHOBHI nepegacu ma

HeOOoNlIKU OAHO20 NUMAHHAL.
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Mamepianu i memoou. Memepianamu docniodxcenus €: 1) nHopmamueno-
npasosi 3abe3neuenHs Wooo GUEYEHHS NUMMs 20HOpapy, 2) npayi 6iMYuU3HAHUX
ma cy4acHuk Haykosyis, 3) cnpasu €eponeiicbko2o cyody 3 npae 100uHU.

B npoyeci 30itlicnenns 0OocniodcenHs 010 GUKOPUCMAHO HACMYNHI
HAYyKoBI Memoou. OOKMPUHAIbHUL (Ye nepedbavac miyMadeHHs ma CUHme3
3ACcmMOCOBHUX 3AKOHIB, NPABUL I CYOOBUX NpeyedeHmis);, anaunizy i cunme3sy(0us
Xapakxmepucmuxu a080oKamcvKoi 0isibHOCMI Ni0 Yac npasosoi 00NoMoz2u,).

Pesynomamu. 'V naykositi cmammi po3kpumo icmpuuyHuii acnekm
Gopmysanns 2oHopapy ycnixy. Busznaueno tioco ax ¢opma onnamu 3a
a0B8OKamcbKy O0ONOMOZY, SIKA 8 CBOE Yep2y MAE Ne6Hi nepesacu ma HeOOJiKU.
3asnaveno npo 0CHOBHI YMOBU MAKO20 002080pY, BIONOBIOHO 00 K020, AKU0 He
0yoe pezynomamy — He Oyde ycnixy. Buceimneno naykosyi, siKi niOompumyomo
no3uyito OJisl ICHYBAHHS MAKO20 CNOCOOY PO3PAXYHKY.

llepcnexmusu. B nodanvuiux Haykosux 00CHIONCEHHAX NPONOHYEMbCS
30cepeoumu y8azy Ha NopsioKy 3aKOH00ABY020 3AKPINIAEeHHS hopmMU 002080p) 3
MaKow KOHYEenyiero , a maxkodc nepeddoavumu noHamms “ 2onopapy ycnixy .

Knmwuoei cnosa: sunacopooa aosoxama, €eponelicbkuii cy0 3 npas

JIOOUHU, €8POIHMe2Payis, 20HOPap YCnixy.

Summary. Introduction: As legal costs continue to rise, alternative fee
arrangements that help increase access to justice and incentivize quality legal
representation warrant analysis from various perspectives. There are ethical
concerns that lawyers potentially undermine client interests by prioritizing
quicker settlements that secure a fee, rather than thoroughly pursuing the
maximum possible recovery through protracted litigation. This article examines
the legal nature of such a form of attorney compensation as the "success fee”,
studies its positive and negative aspects, as well as analyzes the practice of the

European Court of Human Rights and the experience of other countries
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regarding its application. The success fee can also incentivize lawyers to
maximize their efforts.

It is worth noting that certain historical moments are also highlighted,
which help understand where this concept originated. The approaches of
domestic and foreign legislators to including a "success fee" provision as a
method of calculating a lawyer's fee in a legal aid agreement are analyzed. A
significant part of the article is devoted to analyzing the law enforcement
practice of Ukrainian courts and the European Court of Human Rights, in
particular regarding restrictions on determining the amount of such a fee. The
success fee concept has sparked ethical debates around potential excessive
lawyer compensation, stirring up litigation, proprietary interests in claims, and
adequate client counseling. Regulations aim to balance access to justice benefits
against these ethical concerns. Overall, the article offers a comprehensive
perspective on the success fee concept by synthesizing legal theory, comparative
law analysis, and judicial treatment of this form of legal fee structuring.

Objective. The aim of this study is to analyze the regulation and practical
application of the success fee concept. To refer to international case law in order
to identify the main advantages and disadvantages of this issue.

Materials and Methods. The research materials include: 1) regulatory
framework for studying the success fee issue; 2) works of domestic and foreign
scholars; 3) cases of the European Court of Human Rights.

In the research process, the following scientific methods were used:
doctrinal (involving interpretation and synthesis of applicable laws, rules and
judicial precedents); analysis and synthesis (to characterize the lawyer's
activities during legal assistance).

Results. The scientific article explores the historical aspect of the
formation of the success fee. It defines it as a form of payment for legal
assistance, which in turn has certain advantages and disadvantages. The main

conditions of such an agreement are specified, according to which, if there is no
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result — there will be no success. The scholars who support the position for the
existence of such a calculation method are highlighted.

Prospects. In further scientific research, it is proposed to focus on the
procedure for legislative consolidation of the form of agreement with this
concept, as well as to provide for the concept of “success fee”.

Key words: lawyer's fee, European Court of Human Rights, European

integration, success fee.

Buxiaaax ocHoBHOro marepiajy. BiamosigHo no yactunu 1 crtarti 26
3akony Ykpainu "IIpo amBokarypy Ta aJBOKAaTChKy JISIBHICTH', aJIBOKaTChKa
JIOTIOMOTa HA/IA€THCSI HA OCHOBI1 YKJIQJIEHHSI JOTOBOPY MPO MPABOBY JIOMOMOTY, Y
SAKOMY aJBOKaT Ta KJIE€HT BU3HAYAIOTh YMOBM OIUIAaTH, Taki SIK TMOTOJAMHHA
CTaBKa, (hiKCOBaHA Cyma, BUHAropoja 3a JOCSATHEHHs MEBHOIO pe3ynbrary [16].
Opun 13 BapiaHTIB OIUIaTH - 1Ie "TOHOpap 3a ycmix", e BUHAropoja 3aJieKUTh
BIJl pE3yJbTary, NOCATHYTOIO 3aBJISKM aJBOKATChbKii nomomosi. Lleit meton
TaKoX B1IOMUM SIK "yMOBHHMI roHopap" abo '"mepemoxHuil roHopap", 1 BiH
IPYHTYETHCSI Ha NpUHIMII "0e3 pe3ynbrary — 0e3 omiaru'.

Jexinbka BueHnx, Takux sk C. P. Pamazanosa [1], H. C. Minpsuenko, M. B.
Capuyk Tta II. B. Ilum6ban [2], . b. Yepusiuenko [4] Ta iHIIl, JOCIIIXKYBaIH
TEOPETUYHl Ta TMPUKIA[HI AacCHeKTH BHU3HAUEHHS PO3MIPY aJIBOKAaTCHKOTO
TOHOpapy.

MeTor naHoi cTATTI € aHali3 MPaBOBOI MPUPOJU "TOHOpapy ycmixy' sk
OJTHOTO 3 METOIB PO3pPaxyHKy roHopapy ajaBokara. OCHOBHUMH 3aBIaHHSIMH,
SK1 CTABUTH aBTOP, € BUSIBJICHHS TEOPETUUYHUX MIJIXOAIB JO PO3YMIHHS CyTHOCTI
"roHOpapy 3a ycmix", OlliHKa HOro MO3UTUBHUX Ta HEraTMBHUX ACIMEKTIB, a
TaKO)K aHalll3 MO3MIIN YKpaiHCBKUX Ta 3apyOlKHUX 3aKOHOAABLIB 1 CYyIOBOI
MPAKTUKW, BKJIIOYAIOUM pIlIeHHS E€BPOMENHCHKOTO Cyay 3 IMpaB JIIOAWHM,
CTOCOBHO MOXJIUBOCTI BUKOPUCTAHHS I[LOT'O METOJY MPHU PO3PaXyHKy TOHOPAPY

aJ(BOKara.
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[[lono BuHaropoau 3a YycCHiX, €M KOHIIENT BapTO TPAKTYBaTH SIK
CTapOBHHHMI MPaBOBHUM 3BMYAil, 10 ICHY€ BXe JaBHO. [Ipu BUBUEHHI CyTHOCTI
BUHArOpOJY 3a IOPUAMYHY JOMOMOTY ajJiBokara (FOHOpapy) Ciifl BpaxOByBaTH,
mo BiH BuHUK y CrapogaBuiil I'pemii tTa Pumi [1, c. 489]. IlouaTtkoBo BiH
crpuiiMaBcsl SIK TTOYecCHa BUHAropoja 3a OmaropoaHi faii («OrmaromifiHICTh») Ta
3roJIOM TMEPEHIIOB 10 PETyIIOBaHHS Ha PIBHI 3BUYA€BOrO IpaBa, MICIsS YOro
Oysio 3IiiiCHEHO BIAMOBIAHE HOpPMaTHBHE 3akpiruieHHs. [oHOpap anaBokara
pO3MIIsAIa€ThCsl K HalleKHAa oOIUlaTa 3a MWOro TMOCIyrd, MpU  LbOMY
BCTAaHOBJIIOIOTHCSL BIAMOBIHI OOMEXKEHHS, 30KpeMa N[00 MaKCUMaJbHOTO
pO3Mipy, Ta KpUTEPii JJisl 1Oro BUSHAUCHHS.

OpHuM 3 MepIIuX akTiB, SIKMM CTOCYBaBCS BMHAropoju ajBokara, OyB
npuiHaTHi 3aKkoH L{iHTis, Takox Bigomuit sik "[Ipo momapyHku Ta BUHaropoau'.
Ileit 3akoH OyB iHiIIOBaHMI HapoaHUM TpuOyHOM LliHIlIEM Yepe3 HecTpuMaHy
MPAKTUKY OPATOPIB y MPUIHATTI HapyHKiB. OHI€I0 3 HOTO KIIFOUOBUX MOJIOKEHb
Oyna 3a00poHa OTPUMaHHS BHHAropoAM 1O 3aBEpUICHHs 3axucTy. Y Jlurecrax
IOctuniana Tako 3a3Ha4yanocs, IO MICHA HaJAaHHS 3aXUCTy aJBOKAT MIT
YKJIaJaTu Yroiu Ta BHMAaraTd BHHaAropoay uepes3 cyn [2, c. 431]. Cnouarky
azgBoKaTaMm OyJ0 JT03BOJICGHO OTPUMYBATH MIpeMmii, aje MI3HIIIE I MOXJIUBICTb
Oynma oOMmekeHa 3a daciB MpaBiiHHS immepatopa Mapka Aspenis Cesepa
Onekcangpa. Ilix TakuMm OOMEXEHHSM pO3yMuUIOCS 3a00pOHY HapaxyBaHHS
BIJICOTKIB 3a YCIHIIIHOIO CIPaBO, OCKIIBKHU II€ HE BIJIMOBIAAIO MOpalbHUM
HOpPMaM Ta BIJHOCHMHAM MIX KIIIEHTOM 1 aJIBOKaTOM, SIKI BUHUKJIM B PUMCHKIH
agBokatypi [3, c. 364].

[li3nime y ©Oararbox €BpONEHCHKUX KpaiHax Oyno 3a00pOHEHO
BUKOPUCTAHHSI TAKOTO METOAY PO3paxyHKy BUHAropoju, K "TOHOpap 3a ycmix".
Hanpuknan, y npam "llpaBuna agsokarypu y @panuii” (1842 p.) M. Moo
BKa3yBaB Ha Te, L0 OyIb-iKl Yyroiu, 3a SIKUMH aJBOKAT BUMAara€e oriary y
BUIIISI/II YACTKU 00'e€KkTa criopy abo MOro eKBiBajeHTY, Oyl CyBOpO 3a00POHEHI.

Bin 3a3Havae, mo AesKl Kojerii MpUCSKHUX BBaXKajd, IO TOHOpap ajBoKara

International Scientific Journal “Internauka’. Series: “Juridical Sciences”
https://doi.org/10.25313/2520-2308-2024-4




International Scientific Journal “Internauka’. Series: “Juridical Sciences”
https://doi.org/10.25313/2520-2308-2024-4

4acTO BU3HAYABCS HE JIMILIE YAaCOM 1 3yCHJUISIMU, BUTPAUEHUMH Ha CIIpaBy, ajie i
pe3y/ibTaroM cropaBd. Take pO3MOAUICHHS OIUIATH BUIVISAATIO0 JIOTTYHUM,
OCKUIbKU JUISl KJIIE€HTIB BaKJuBilIe Oya0 HE MPOCTO yac 1 poOoTa ajBoKaTa, a
pe3ynbrar ix 3axucty abo meruimii. ToMy BOHM HE BBaXKalW 3a IIOTAHE
o0'elHaHHS JIOMATKOBOIO TOHOpapy B pa3l JOCATHEHHS 3BUIBHEHHS a0o
MOM'SIKIIICHHS oKapaHHs [4, ¢. 227].

[lutanHss BUKOPUCTAHHS '"TOHOpAapiB Ha BHUMNAJAOK HemependayeHux
oOctaBuH" sK 3aco0y BH3HAUEHHS TOHOpApy aJBOKAaTa € CKJIQJHUM 1
O0ararorpaHHuM, 3 TMO3UTUBHUMHU 1 HEraTUBHUMM acnekramu. llo3utuBHUM
MOMEHTOM € Te,l0 "HemepeadadyyBaHl BHUTpPATH'MOXYTh CTUMYJIIOBaTH
aJIBOKaTiB JOKJIAJaTH MaKCUMyM 3YCHJIb Ta BUKOPUCTOBYBATHM BCl Ha SBHI
pecypcu A JOBEIEHHS CHPaBH KIIEHTA J0 YCIHIIIHOTO 3aBepIICHHS. Takui
MIJIX1J] MOXE CHPUSATH MIIBUIICHHIO €(PEKTHUBHOCTI Ta SAKOCTI HOPUIUYHUX
MOCIYT.

Opnak ICHYIOTH TakKoXX 3HAuHI PHU3MKU Ta HETaTUBHI HACIIJIKU
BUKOPHCTaHHSI TaKOro METOAY BH3HaueHHsA BuHaropoau. [lo-mepire, icHye
MOTEHIIMHUI KOH(UIIKT 1HTEPECiB MDK aJ[BOKAaTOM 1 KJIIEHTOM. AJIBOKAT MOXeE
MpaioBaTl B CBOIX I1HTEpecax,a He B 1HTepecax KiieHTa. KpiM Toro,Taka
MPaKTHKa MOXKE CIIOHYKATH aJBOKATIB OpaTH JIUIIIE T1 CIIPABH, Kl € BUT1IHUMU 3
TOUKHU 30py "TOHOpAapy Ha BUMAJOK HemependadyeHuX OOCTaBUH", 3aIUIIAIOYU
MEHII BUTI/HI CIIPAaBU Ta KIIEHTIB, IKI HE MOXYThb JO3BOJIUTU COO1 CIJIATUTH
LI€¥ BUJI TOHOPAPY.

[Ilo cTocyeThcs 3aKOHHOCTI Ta €TUKH, TO BUPIIICHHS 1€l TpoOieMu Moxe
3aJIe’KaTH B1J] KOHKPETHHUX MPABOBUXTA €TUYHUX CTAHJAPTIB, 10 AIIOTh B KpaiHi.
Pimennsa Benukoi [Tanatu Moke cTaTé BaXJIMBUM KPOKOM Y PETYIIOBaHHI IHOTO
NUTaHHA Ta 3a0e31e4eHH] 0aJaHCy MK IHTepECaMHM aJIBOKATIB Ta KIIIEHTIB.

Bapro 3ayBaxkuTH, 110 Takuid BHUJ BHHAropoau HE MOXe OyTu
PO3MISIHYTUM MK MPOCTa OIUIaTa 3a HaJaHl MOCIYTM aJBOKaTa, OCKUIbKH BiH

3aJIEKUTh Bl KOHKPETHOTO pPE3yibTaTy CIpaBH, a HE BIJ 00cAry abo sKOCTi
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HaJaHUX MOcHyr. TakuM YMHOM, BCTAHOBJIEHHS JIOJATKOBOi BUHAropojaud 3a
YCHIIIHUKN PO3IIIsi]] CIIPABU CYAOM MOPYIIYE OCHOBHI IPUHIUIINA CYJIOYMHCTBA Ta
aKTU IIMBUIBHOTO 3aKOHONABCTBAa. lle pilieHHs Cyqy € BaXXJIMBUM KPOKOM Y
BpETyJIIOBaHHI TUTaHb, MOB'SI3aHUX 3 TOHOPAPOM 3a ycmiX B c(pepi aJBOKATCHKOI
JSTBHOCTI B YKpaiHi, OCKIJIBKM BOHO BCTaHOBIIOE IOPUJIUYHY TO3UIIIO OO0
TaKWX BHUJIIB BUHAroOpoAW Ta 3aKpIIUIIOE NPUHIUINA CIPABEAJIUBOCTI Ta
3aKOHHOCTI y cdepl pUIUYHUX NOCHyT [5, c. 89].

VY pimenni Benukoi nanatu BepxoBHoro Cyny y crpai Ne 904/4507/18.
Bonu cTBEepAXKYIOTh, IO YTOAW PO OIJIATy HOPUANYHOL TOTIOMOTH YKJIaAat0ThCs
MIDK aJBOKATOM 1 KJIIEHTOM, 1 Yd € OOOB'S3KOBHM Take 3000B'S3aHHS - II€
MUTaHHA, SIKE MOXKE€ BUPILNIYBATHUCA y BIJHOCHMHAX MDK aJBOKATOM 1 KJIIEHTOM.
Benuka nanata BBakae, 1[0 MpU BHU3HAYCHHI BEJIMYMHU KOMIIEHCAIll CYA
MOBUHEH BPaxOBYBaTH peaJibHI BUTpPATH HaA IOPUIUYHY JIONIOMOTY Ta iX
OOTpyHTOBaHICTh, BPaXOBYIOUU (PAKTUYHI BUTPATH Ta 1X HEOOX1AHICTb.

3rigHo 31 crartero 30 Kojekcy anBOKarchbkoi €THKH, aJIBOKAT Ma€ MpaBo
Ha OTpPUMaHHS TOHOpPApPYy HABITh Yy BHUIAJKY, SKIIO pe3ydbTal BUKOHAHHS
JNOpy4YeHHsI He OyB JOCSATHYTHH, SIKIIO € HE Mepen0adyeHO I1HIIUM YUHHHUM
JOrOBOPOM IIPO  HAJaHHA NPaBOBOI JONMOMOTHU. TakoXX HArojaomyeTbCs
MOXJIMBICTh 3aCTOCYBaHHS aJIBOKaTOM KOHIlemNii "roHopapy 3a ycmix". Pama
aJBOKaTIB YKpaiHU PEKOMEHJIYy€ YHHKAaTH TMOJAHHS I[030BYy N0 Cydy MJis
CTSTHEHHs TOHOpapy, sSIKWid OyB CIJTaueHUi 3a ycIix [6].

Mensuuuenko PI. Bkasye Ha OCHOBHY colliadlbHy KOPUCTH «TOHOPAPY
yCIIXy»: BIH pOOUTH KBali(pikoBaHy IOPUJIUYHY JOMOMOTY JOCTYIHINIOH,
0COOJIMBO BHITQJKH, KOJH JIIOAWHA HE MOXKE COO1 HJO3BOJIMTH 3aXHUIIATH CBOIL
mpaBa 4Yepe3 BIACYTHICTh (iHAHCIB Ha omjary ajsokara. Ilpore, B
KpUMIHAJbHUX CIpaBaxX, [Ji€¢ JepKaBa HaJae OE3KOIITOBHOTO aJBOKAaTa,
CYCIIUJIbHE 3HAYEHHS TOHOpapy I ycHlixy 3HuKae. 3rigHo 3 B. I'Bo3aiem,
aJBOKAaTU YCBIJOMIJIIOIOTH, IO JESKI CIpaBH MOXYTh 3a0paTu Oarato wyacy,

0COONMMBO B CKJIQJAHUX CHOpaBax, /i€ MOTPIOHO BEIUKE 3YCWIIS BiA IIOI
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IOpUIMYHOI KOMaH M. AJie HE BCl KJIIEHTU TOTOB1 BIILIKOJAYBATH II BTPATH 4acy
Ha MovaTkoBi# cTamii [7, c. 109].

[oHOpap ycmiXy MOXe€ BHCTYNAaTH $K 1HCTPYMEHT, LIO0 CTUMYJIO€E
IOpUINYHI PIPMU PUUKHYTH BUTPATUBIIN Yac Ha CIPaBy, 3 METOIO OTPUMAaHHS
BUHArOpoOJM y pasi MEepeMOrH, 1 y TaKWX BUIAJKaX L€ rOHOpap CIyKUTh SK
3aci0 3aXUCTy IpaB KIII€HTA.

Takok BBaXKaeTbcsd, 10 B 0OararbOX BHUIAJKaX JIOAM 0€3 3HAYHHUX
3a011a/KE€Hb, aJie MOCTPAXKIAll y PI3HMX NPaBOBUX CHUTYyallisiX, CTHKAIOThCA 3
BUOOpOM: ab0 HE MATU SIKICHOTO 3aXHUCTY, 400 YKJIACTH yroay, 3a SKOK aJBOKaT
OTpUMAa€ YaCTUHY KOMIIEHCAIlll SIK TOHOpap, a MmepeBarol "roHopapy ycmixy'" €
Horo okyc Ha pe3ynbTari, 0 CTUMYJIOE aJBOKaTa JI0 AKICHOI pOOOTH 1 cripusie
JOCSATHEHHIO Oa)kaHOTo pe3ynbrary s kiieHta. lle mo3Boisie po3poOutu
e(eKTUBHY CTpaTerito JJIs CyAOBOrO IMpolecy Ta 30UIbIIMTH IIAHCH Ha yCHiX
U1 KimenTa [8].

3rigHo 3 P. A. UYepkacoBoro, CyAOYMHCTBO 3al[iKaBJI€HE y MO3UTHBHOMY
pe3ysbTari ChpaBu, TOMY OaraTo KJIIE€HTIB TOTOBI HaJaBaTh MarepialibHi
CTUMYJIM CBOEMY aJBOKATOBI B CIMOJIBaHHI Ha YCIHIIIHUN BHUPIMIEHHS IXHIX
cnpaB. He3Baxarounm Ha 1e, naHuid (akt cam mo cobl HE MOXKE CIYKHUTH
apryMEHTOM, OCKIUJIbKM YeCHUM aJBOKaT al00 aJaBokaTchka (ipMa 3aBXau
MOBUHHI TPAarHyTH 3axullaTH IHTEpPECH CBOIX KiieHTIB. lIpore, Biakuaatu
00'eKTUBHE 30UIBIIEHHS 3yCWiIb Ta Oa)xaHHs NepeMord B crpasi Oyno 0
HEOOIpyHTOBaHO [8].

Takox, JocmiauLs BiJ3HAyae, O CHUCTeMa "TOHOpapy ycmixy' mae cBOi
nepeBaru, 30KpeMa, BOHA CIpHUS€ TOMY, IO aJABOKaTu He OyayTh HpUilMaTH
CIpaBH, AKi, HA IXHIO JYMKY, IPU3BEAYTh 10 HeBaadi. L{e 103BOIUTE 3aXUCTUTH
IHTEpEeCH NOTEHLIMHOIO KIIIEHTA BiJl HEIOTPIOHUX BUTPAT HA MOTOAMHHY OILIATYy,
0cOONMBO B THUX BHMAJKaX, KOJM 3aKOHOAABCTBO Ta CyAOBAa IIpaKkTUKa

HECOPUSATINBI JUIsl KIi€HTa. Jleski MOCHIIHUKUA BKa3ylOTh Ha MOXJIHMBICTD
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BUKOPUCTAHHS TaKOi CHCTEMH, ajieé 3a3HayaloTh, 110 BOHA IOBUHHA OyTH
oOMeXxeHa JJi IOCSATHEHHS! MaKCUMAaJIbHOI €()eKTUBHOCTI.

OxkpiMm BuIile3a3HaueHoro ooOmexeHHs, P.I. MenbHuduenko (y cmpaBax
KPUMIHAJIBHOTO  XapakTepy), MJOCHIAHUK CTBEP/KYIOTh, M0 HEOOX1THO
po3msaaTy "ToHopap 3a ycmix'" sSiK J0JaTKOBY YMOBY Y KOHTEKCT1 JJOTOBOPIB MPO
HaJIlaHHS TPaBOBOi JonoMoru. [{orosip He Moxke OyTH 3BEICHUII JIUIIIE 0 YMOBH
"ToHOpap 3a ycmix" UIg OIJIaTH TOCIYI, OCKUIBKH 1€ MOXE IPHU3BECTH J0
CUTYyaIlli, KOJU aJBOKAaT B3arajl HE OTPUMA€ OIUIATy 3a CBOI MOCIYTH, IO €
HENPUITyCTUMUM [9].

Jlesaki BUY€HI BHUCIOBIIOIOTH KPUTHKY IIOJ0 BUKOPUCTAaHHS "TOHOpApY
yenixy" y cdepl po3paxyHKiB aJBOKAaTCbkux roHopapiB. Hampukman, O.O.
Kusiiko mpoTtu MOXIMBOCTI Tmepedadi BUTpaT Ha "cyc-gei" mo mporpamrHoi
CTOPOHHU, OCKIIbKM BOHA HE MAa€ PEeaJbHOTO PU3MKY IMpPHU LOMY. 3a CIOBaMHU
Kusiiko, 11e HecnpaBeUIMBO, OCKIIBKU MporpaliHa cTopoHa (GakKTUYHO HE Hece
(diHaHCOBUX BUTpAT y pasi mporpairy. Y cBorw yepry, O. Bepemiarin 3a3Hauvae,
o cucrema "TOHOpapy ycmixy" crpusie 30UIBIIEHHIO KUIBKOCTI TMO30BIB Ta
MOXX€ CTBOPUTHU HEMPOMOpIliiHe (iHAHCOBE HABAHTAXXEHHS HA MPOrpalIHy
cropony [10].

3rigno 3 B. M. Kusi3eBuM, rosioBHHI HEZOMIK "TOHOpapy ycmixy' mossrae
y TOMY, 1110 B TAKUX YMOBaXx aJIBOKAaT CTAa€ YYACHUKOM PU3UKOBAHOI Oreparlii, ae
pe3yJIbTaT BU3HAYAETHCS HE JIUIE oro mpodecioHani3MoM, ajie i psSaoM 1HIIUX
¢daxtopiB. [IpakTuuHO BiH 3aliMaeThcsi Oi3HECOM, WO CYNEPEUYUTh WOTO
cHeniaJbHOMY CTaTyCy 3axMcTHHKa npas [11, c. 61].

JlymMKa HayKOBIISI, sSIKa 3aCJIyTOBY€ Ha yBary, CTBEP/XKY€E, 110 TAKUN CIIOCIO
BU3HAYEHHSI TOHOPAPY MOXKE MPU3BECTH JO CUTyallli, KOJU TPOMaJChbKa J0Bipa
70 anBokarypu Oyae mimipBana. Hampuknaa, yroga mpo "roHopap 3a ycmix"
MOXE CHPUYMHUTH 30UTBIIIEHHS II030BIB aJBOKATIB JO CBOiX KJIIEHTIB IS
cTsarHeHHs maTu. Ll mpakTuka 3Myllye KITIEHTIB JIETIIE€ MOTOMXKYBaTUCS 3

BHCOTOIO TOHOpApy, OCKUIBKH BOHH MOXYTb BiI[KJ'IaCTI/I aty Ao po3risiay
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cpaBu. OJHaK IIe MOXE MPU3BECTU A0 (POpPMyBaHHS HETaTUBHOI JYMKH HE
JUIIE TPO OKPEMUX a/IBOKATIB, ajie i mpo Bcio npodeciiiny cnibHoTy [11].

Bce 1me cBimuuTh mOpo pi3HOOIYHI JTYMKH Cepell HAyKOBI[B 1100
e(exTUBHOCTI BUKOpUcCTaHHS '"success fee" Sk MeTomy BHU3HAYEHHS PO3MIPY
roHopapy azaBokata. [loniOHa HEMmocCiIOBHICTh CHOCTEPITaeThCs M y MpaKTHUIll
3apyOikHuX Kpain. [lepir 3a Bce, BapTO BIJ3HAUMUTH, IO JEAKI JOCTIAHUKH
BKa3yIOTh Ha HEJOIJIbHICTh BUKOPUCTAHHS "aJBOKATCHKOTO TOHOpApy" 3 OISy
Ha TIOJOXEHHSI 3arajllbHOro KOAEKCY TIpaB  aJIBOKaTiB  €BpomehcChKux
CuiBroBapucTs Bija 28 xoBTHs 1988 poky [12].

Orxe, nyHkr 3.3.1 Komekcy Bkasye Ha Te, II0 aJBOKaTH HE MOXKYThb
YKJIaJIlaTh YTOAu, Jie KIIEHT 3000B'SI3y€ThCS CIUIAYyBaTH BUHATOPOJY Y BUIISAL
rpooBoi cyMu abo B iHINA ¢opmi. OnHaK, iICHye BUHSTOK 3 I[LOTO MpaBuUia,
KWW J03BOJISIE YTOAY MPO BUILIATY TOHOPapy aJBOKATy BIJIMOBIAHO A0 BapTOCTI
CIIIPHOTO MaifHa, SIKIIO PO3MIp TOHOPAPY BCTAHOBIIOETHCS 3T1IHO 3 OQIITHUMH
CTaBKaMM a0o0 TMiJ KOHTPOJEM KOMIETEHTHOIO OpraHy, HOPUCAUKIIS SKOTO
oxorutoe aaBokata (auB. myHKT 3.3.3 Konexcy) [13].

Bepxouuii Cyn y mocrtanoBi Big 17.01.2024 (cmpaBa Ne906/462/22)
MiATBepAUB pitieHHs [liBHIYHO-3aX1THOTO ameNsIIHHOIO TOCMOAAPCHKOTO CYIy
Bix 20.09.2023 11010 BiIMOBH y CTSTHEHHI TOHOpapy YCIiXy. 3TiAHO 3 yTOAOI0
MDXK KJII€EHTOM Ta aJBOKATOM, TOHOpPAp 3a HaJlaHy MPaBOBY JOMOMOTY ckianae 40
000 rpH, y Tomy yucii 20 000 rpH 3a ycnix y cyal. Bupinryrouu e nutanHs, cya
JIOBIB, 1[0 TOHOpAap YCHiXy He OyB OOOB'S3KOBUM Yy JaHIi CIHpaBl, TOMY
BIJIIIKOAYBaHHSI BUTpAT Ha npodeciiiny gonoMory BinMoBiieHo. Lle Binmosigae
npaktuili BepxoBuoro Cyny, sIKuii TiJKPECIIOE, IO CTATHEHHS TaKUX BUTPAT HE
MOXke OyTH TOAATKOBUM CITOCOOOM OTpUMaHHs aoxonay [14].

3Bepraemo yBary Ha moctanoBy BII BC Big 12.05.2020 mo cmpasi Ne
904/4507/18 (Ne 8 €IPCP 91572017) "IIpo MOXIIUBICTh iICHYBaHHSI «TOHOPapY
ycnixy» SIK (OopMH OIUIaTH BHUHAropoau anBokary", B sikiii BepxoBuuii Cyn

BU3HAaB MOXJIMBICTh ICHYBaHHS '"TOHOpapy ycmixy" sfK (opMu OIUIaTH IS
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azBoKaTiB. BpaxoBytoun pimeHHs €Bponeicbkoro cyay 3 npas Jronuau (€CILI)
10/10 0OOB'SI3KOBOCTI TaKUX yTOJ MIX aJBOKAaToM 1 kjiieHToM, BepxoHuit Cyn
MIJITBEP/IMB 3aKOHHICTh 11bOTO BUy BuHaropoau. €CIIJI Bu3HauuB, 110 roHOpap
yCHiXy MOKe€ OyTH CTSATHYTHH, SIKILO BIANOBIIHUN pe3yibTaT JOCITHYTUN B CYI.
VY naniit cripaBi, BepxoBauit Cyn niaTBepAuB 000B'SI3KOBICTh BUILIATA TOHOPAPY
ycrmixy B po3mipi 20% BijJ 3MEHIIIEHOI CyMH 3a00proBaHOCTI BijanoBigaya. Cyau
MONEpEeAHIX 1HCTAHIIA TOMUJIWINCSA, BIAMOBISIOUM Yy CTSATHEHHI TOHOpapy
yCHIXy, OCKUIBKM BIJIOBIAa4 MOTOAUBCS 3 UM OOOB'SI3KOM Ta HE BUKOHAB HOTO
[15].

[Ilogo 3akoHomaBcTBa 3apyOiKHuUX Kpain, JI. JlycnmeHuk mnpaBuiibHO
BKa3ye, MO0 B JESKUX KpaiHax €BpONM Takl YroAu MalTh IOPUIUYHY CUITY
(Benmuka bpwurtanis, Yexis, CnoBauuuna, Ilonemia, Yropmunaa, OiHISHIIA,
Typeuunna Ta Ipemiss), B TOM dYac SK B IHIIUX BOHU BBAXKAKOTHCS
HenpuiinaTHUMU (Himeuunna ta Ipmanpis). Kpim Toro, B nedkux KpaiHax
ICHYIOTh OOMEXKEHHsSI Ha BHUKOpPHUCTaHHsS 'miatu 3a ycmix". Hanpuknan, y
Himeuunni pgie cnemianbHuid  3akoH "[Ipo ommary mnpami  ajgBokaris'
("Rechtsanwaltsvergiitungsgesetz'"),  sSkuii  BCTAaHOBIIIOE  BUHAropoay B
3QJIEKHOCTI BiJl BUAY aJBOKAaTChKOi AismbHOCTI [16]. HiMenbke 3aKOHOIaBCTBO
3a0opoHsie '"ToHOpap ajaBokara" B KIACHYHOMY pO3YMIiHHI, ajie J03BOJISIE
aJBOKaTaM OTPUMYBaTH BHHAropogy B pa3l JOCSATHEHHS OOyMOBJIEHOTO
pe3ysbTary, a TaKoX MOXe Iependadard JOJaTKOBY BHHAropoay 3a ycmix. Y
BUIIAJIKy BIJICYTHOCTI OOYMOBJIEHOTO pe3yJbTary aJBOKaT Mae€ IMpaBO Ha
MIHIMAJIBHUM po3Mip BuHaAropoau [17].

Taki % camMi yMOBU MOXXHa 3HAalTH B 3akOHOJaBCTBI DpaHIlii, e TOHOpap
aZiBOKaTa MOXe OyTH 3aJIeXKHUM BiJl pe3yJIbTaTy CIPaBH, SIKIIO Yroa 3 KIIIEHTOM
nepeadayae AOJATKOBY BHHAropoay 3a CHpusatTiauBuil pesynbrar. Y IlIBeitmapii
3aKOHOJABCTBO 3a00pOHSE€ MpsiME YKJIAJACHHS YroAu MpO MAKOBUN JOTOBIp
(pactum quota litis), e anBokKaT BIAMOBISETHCS BiJl OIJIATH Yy pas3l HeBjadi

CIpaBU, MPOTE HANAE MOXJIIMBICTh 30UIBIIEHHS TOHOpapy y pas3l HepeMorH
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(pactum de palmario) (ct. 19 Ertuunoro xopekcy IlBerii). Bukopucrtanus
"roHOpapy 3a ycmix" € TMOLMPEHUM Yy KpaiHax aHMIOCAKCOHCHKOI MpPaBOBO1
CUCTEMH, Jie TIPIOPUTET HAJAETHCSI CBOOOJI YKJIaJEHHS JI0TOBOPIB, BKIIOUYAIOUU
yMoBHM oruiaru [18].

OpnHak, BUKOPUCTaHHS JJAHOTO METOAY PO3pPaxyHKYy FOHOpapy ajBokara y
CHIA ob6mexeno. Hanmpukinan, 3ringHo 3 myHktoM 1.5 (d) CrangapTHUX mpaBuil
npodeciitnoi moBeainku 1983 poky, HEMO3BOJIEHO BCTAHOBIIOBATH "TOHOpAp 3a
ycmix" y chpaBax MpO PO3JIYYEHHS, alliIMEHTH Ta KpHUMIHAJbHI CHOpPaBH.
AHanoriyHi oOMeXeHHs ICHYIOTh 1 B aHIJIIHCHKOMY TpaBi, 16 YMOBHI YTOAM PO
BUHAropoJy HE MOXYTh 3aCTOCOBYBATHCS Yy CIMEMHMX BIJIHOCMHAx Ta
KpUMIHAJbHUX CHpaBaX, 32 BUHATKOM MEBHUX BUMAJKIB (3T1HO 31 cTrarrero 27
3akoHy nmpo AoCTyM 110 mpaBocyaas 1999 poky) [19].

KpiM BHBUEHHS 3aKOpJIOHHOTO 3aKOHOJABCTBA, BAXKIIMBO JOCIHIIUTH
miaxoau €BpONENCchKOro Cyly 3 MpaB JIIOJUHU O MOXKJIUBOCTI BUKOPHUCTAHHS
"ToHOpapy 3a ycmix" y BIIHOCMHAX MK aJIBOKaToM Ta Horo kiieHtoM. Ilig vac
aHamizy mpakTuku uporo cyay, . Jlycnenik 3Beprae yBary Ha Te, mo €CILI
PO3pI3HSE Yrou MPO BUILIATY YACTKU BUTpally (KoJu 3000B's3aHHS CIUIATUTH
3QJIEKHUTH BiJ YCIIXYy Yy CIpaBi, 1 BUHAropojla BHU3HAYAETHCS Yy BIJCOTKAX Bij
BUTpally) BIiJ IHIIUX BHUAIB JIOTOBOPIB MIpo "BuHaropoay 3a ycmix" (Koiu
00O0B'A30K CIUIaTH BUHAroOpoAM TAKOXK 3aJEXKHUTh BiJ yCHIXy y cIIpaBl, ane ii
po3Mip (ikcoBaHuUii, ad0 1€ JOJaTKOBA CyMa JI0 OCHOBHOTO ToHOpapy) [21].

€CIIJT He w™mae 3a MeETy BCTAaHOBJEHHS 3arajllbHOi MOXJIMBOCTI
BUKOPUCTAHHS METOAy 'TOHOpapy 3a ycmix" sl po3paxyHKy TOHOpapy
aZBoOKaTa (HE3aJIe)KHO BiJl loro (opmu). 3aMmicTh IOTO, BiH BBa)kae, IO II€
MUTAHHS HAJEKUTh 0 KOMIIETEHII1 HaIllOHAJIbHOTO 3aKOHOMABIS, KU Mae
BUPIIIYBATH KOTO BIAMOBIHO 0 BIACHOTO CYJIOBOTO MOPSAKY. Y BUPOKYX CIIPaB
"latridis mpotu I'penii” (2010) Tta "Kamasinski npotu Asctpii" (1989) €CILI

MIITBEP/KY€E MIMCHICTH yrogu npo 'roHopap 3a ycmix", BpaxoBYHOUH
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BIJIMOBIJIHICTh 3aKOHOAABCTBA IMOJO iX 3aKOHHICTh, B TOW Yac SIK y CIpaBi
"Namxen npotu [pnanaii” (1983) BupieHo npotusieskHuM uruHoM [20].

BuBueHHsi 3akoHOJABCTBAa 1 MPaKTUKU EBPONEUCHKOTO Cyday 3 IIpaB
JIOAUHU JI03BOJISIE 3pOOMTH BHUCHOBOK, IO B 0araTrhOX 1HO3EMHHX KpaiHax He
3a00pOHEHO BHUKOpPUCTAaHHA MOHATTA "success fee" (3 ypaxyBaHHSIM NEBHUX
OoOMEXeHb JUIsl TIEBHUX KaTeropi cmpaB abo po3misiAy MOro sk J10AaTKOBOi
OILTaTH) SIK METOJY pO3paxyHKy rOHOpapy aaBokara. L{1 MOXIIMBICTh TaKOX HE
BUKJIFOU€HA €BPONEUCHKUM CYJIOM 3 IIPaB JIOUHH.

BucnoBku. ['oHopap ycnixy — ne ¢opmMa ormiaTH aJBOKaTChKHX IOCIYT,
Mpy SKIA BUHArOpojaa aJBOKaTa BH3HAYAETHCSA B 3aJICKHOCTI BiJ JOCSITHEHHS
KOHKPETHOTO pe3ylbTaTy, akui OyB nependaueHuid kiaieHToM. Ll ymoBa yroau
CTUMYJIIOE aJJBOKaTa J0 MAKCUMAJIbHO €()EKTUBHOI pOOOTHU 3 METOIO JOCSITHEHHS
MIOCTABJIEHOI METH, OCKUJIBKHM HOT0 OIjlara 3aJIeKUTh BIJl YCIIXYy crpaBu. Takuii
MiAX1A J03BOJis€e 30eperTd 1HTepecH KIIEHTa Ta 3a0e3MeYUTH MOTHUBAIIIIO
aJIBOKaTy JJIsl JOCSTHEHHS HAKpaIloro pe3ysabrary.

[To3UTHBHI pUCH «BUHAropoAu 3a YCHIX» MOJATalOTh Yy 30UIbLIEHIN
JOCTYIHOCTI MPaBOBOi JAOTIOMOTH JUIsl HACEJICHHS Ta 11 aKIEHTI Ha Pe3yJbTaTH,
o B 0ararb0X BHIIAJIKAX MOXKE MOKPAIIUTU SKICTh TAKOi JOIOMOTHU, a TaKOX
3aXHUCTUTU I1HTEPECH aJBOKaTa MOTEHLIWHOIO KIIE€HTAa B1J HEOOIPYHTOBAaHUX
BuTpar. HeoOXimHOIO yMOBOIO ISl 3aKpIIUIEHHS «BUHArOpPOAU 3a YCIHIX» Yy
JIOTOBOP1 Ha HAJaHHS MPaBOBOI JIOMOMOTH, HE3aJE€XHO BiJl Horo Tumy (orJiara
YacTKU BUTpally y (ikCOBaHIA CyMl 4M K JTOJAaTKOBUH TOHOpap, AOAAHUM 10
OCHOBHOI CyMU TOHOPApY), € BCTAHOBJICHHSI YITKUX KPUTEPIiB JJIs1 BUSHAYEHHS
pe3ynbrary, KUl € MeToro npogeciiHoi MIsUIbHOCTI aiBoKaTa. 3 ypaxXyBaHHSIM
JOCBIly 3apyOlKHUX KpaiH MU BBAXKA€EMO 3a JOIIbHE BCTAHOBJICHHS MEBHUX
oOMexeHb (a00 HaBiITh 3a00POH) HA MOXKJIMBICTh 3aCTOCYBaHHS «BUHATOPOJIU 32
yCIIX» NJi1 TMEeBHUX KaTeropiii cmpaB, BKIIOYAIOUM KPHUMIHAJbHI CIpPaBU Ta

POJIMHHI BITHOCUHM (HAPUKJIIAL, PO3JIyYEHHS, alliIMEHTH Ta 1HIIE).
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Takuit qoroBip He 3a00POHEHO YKJIAJaTH, ajie TaKl BUTPATH 1€ BUKIIOYHO
JIOTOBIPHI BIJIHOCHHU CTOPIH 1 HE MOXYTh OyTH KOMIIEHCOBaHI 3a pPaxyHOK
CTOPOHM, HE HA KOPHCTb SIKOI PIlIeHHS cydy. ToOTO, HaBiTh SIKIIO PE3yJbTaT
CIIpaBM HE 3aJ0BOJIbHUB KJII€HTA, BIH BC€ OJHO 3000B'S3aHUM BHUILIATUTH
aJIBOKaTOBI BUHAropojly 3a ioro mnpodeciiiHy IisUIbHICTb. 3 MIKHAPOAHOTO
JIOCBIly MOXXKHa B3SITU JO yBaru oOMexeHHs a0o 3a00pOHM Ha BUKOPHUCTAHHS
"roHopapy 3a ycmix" y meBHUX cdepax, TaKuxX SK KpHUMIHaJbHI CIpaBU Ta

CIIpaBu 3 POAMHHHUX CTOCYHKiB, HaITpyuKJIad, pO3JIYyUCHHA Ta aJIIMEHTH.
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