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ISSUES OF APPLICATION OF JUDICIAL CONTROL
OF ADMINISTRATIVE COURTS OVER THE ACTIVITIES
OF PUBLIC ADMINISTRATION

NPOBJIEMATUKA 3ACTOCYBAHHS CYJ0OBOIO
KOHTPOJ/110 AAMIHICTPATUBHUX CY/IB
3A JISIIBHICTIO NMYBJIYHOI AAMIHICTPALLIT

Summary. Introduction. According to Article 6 of the Constitution of Ukraine, judicial power is considered equal to executive and
legislative powers but has distinct functions [1]. Administrative proceedings are highlighted as a primary means of protecting the
rights and interests of individuals and legal entities in public law relations. The importance of theoretical study in this area is empha-
sized to guide the reform of the judicial system and legislation on administrative proceedings. The study begins by framing the impor-
tance of judicial control of administrative courts over public administration bodies, acknowledging its role as a critical mechanism in
ensuring legal compliance, fairness, and transparency. It outlines the evolving landscape of governance where judicial oversight acts
as a cornerstone for maintaining a balance between the autonomy of administrative bodies and the protection of citizens’ rights.

Purpose. The primary aim is to dissect and understand the current state and future prospects of judicial control exerted by
administrative courts, highlighting its effectiveness, challenges, and impact on public administration. The study seeks to provide
a comprehensive overview, identify gaps, and suggest improvements in the judicial oversight process.

Materials and Methods. The study employs a multifaceted methodology, including a review of legal documents, statutes,
and case law; comparative analysis of different jurisdictions; interviews with legal experts; and statistical analysis of judicial
interventions. It also incorporates policy documents, academic literature, and international standards to provide a well-round-
ed perspective.

Results. Findings indicate an increased scope of judicial oversight and variability in its application across jurisdictions.
Challenges in defining administrative discretion and balancing judicial scrutiny with administrative efficiency are prominent.
The study also notes a positive impact on public trust and governance from enhanced judicial oversight but acknowledges the
potential for overreach and inefficiency.

Discussion. The discussion revolves around interpreting the results in the context of current legal frameworks and gover-
nance models. It explores the implications of increased judicial control for public administration and legal systems, considering
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the challenges of maintaining a delicate balance between effective oversight and the necessary autonomy of administrative
entities. The discussion also extends to the potential reforms and future trends in judicial oversight.
Key words: judicial control, administrative courts, public administration, legal compliance, transparency.

AHoTauis. Bctyn. BignosigHo go cTatti 6 KOHCTUTYWii Ykpaikm cygoBa B/1aga NpupiBHIOETLCS O BUKOHABYOI TA 30KOHOGAB-
yoi Bagu, ane Mae BigmiHHi PyHKLii [1]. BUOKpemIeHo agMiHiCTpaTBHe CygoYMHCTBO K OCHOBHMIA 3acib 3axucTy Npas 1a iHTe-
peciB Pi3uyHMX Ta 10pUgUYHMX 0CI0 y MyONiYHO-NPABOBMX BIGHOCUHAX. [TigKPECTIOETBCS BAXIMBICTb TEOPETUIHUX GOCTIGKEHD
Y Livi cepi g5t cnpsiMyBaHHs pepopmm CygoBoi cucTemu Ta 3aKOHOGABCTBA PO AgMiHICTPATMBHE CygOYMHCTBO. [JoChigKeHHs
MOYNHAETHCA 3 BU3HAYEHHS BAXK/IMBOCTI CygOBO20 KOHTPOJIIO AgMIHICTPATUBHUX CYgiB HaG OP2AHAMI GepXXaBHO20 yrpasiHHs,
BU3HAHHS 11020 POJIi 1K KPUTUYHO BAXKIMBOR0 MeXAHIi3My g/ 3abe3neqeHHs gOTPUMAHHS 3aKOHOgaBCTBA, CrpaBegIMBOCTi Ta
MpO30pOCTi. Y HbOMY OKPeCIHOETbCSA AAHGLUIAPT yrpas/iHHS, WO PO3BUBAETLCA, g€ CygOBUIl HA2A1] € HAPIKHUM KaMeHeM gst
nigTpUMKm 6anaHcy Mix aBTOHOMIEID AgMIHICTPATUBHUX OP2aHIB | 3aXUCTOM NPAB 2POMAGSIH.

Meta. OCHOBHOIO MeTOI0 € IPOAHAI3YBATHI TA 3pO3YMiTV MOTOYHMI CTAH TA MAsibyTHI NepcrnekTUBI CygoBO20 KOHTPOJIIO, KM
3gifiCHIOITb AgMIHICTPATVBHI Cygy, BUCBITIMBLLM 11020 ePeKTUBHICTb, BUKAVKM TA BI/IMB HA gepyKaBHe ynpasiHHs. JochigxeHHs
MQE Ha MeTi HagaTu KOMIIeKCHWI 02/1S1g, BUSBUTM NPO2A/IMHM TA 3aNPONOHYBATH BJOCKOHA/IEHHS MPOLIECy CYgoBO20 HARAIAGY.

Marepiann Ta meTogu. [JocigxkeHHs BUKopucToBye 6a2aTo2paHHy METOGO/102il0, BKIOYAIOUM 027151 IOPUGUUHNX GOKYMEH-
TiB, CTATYTIB i CYgOBOI MPAKTUKM; MOPIBHALHUI GHAAI3 PI3HNX IOPUCGUKLIN; crniBOecigu 3 10pucTamu; Ta CTaTUCTUYHUIA AHANI3
CYgoBMX BTPY4aHb. BiH TAKOX BK/IIOYAE NOMTUYHI GOKYMEHTH, HayKOBY /liTepatypy Td MiXHAPOgHi cTaHgapTH, wob 3abe3mne-
ynTn BcebiuHy nepcrexTuBy.

Pe3ynbratn. OTpUMAHI gaHi BKA3YIOTb HA PO3LIMPEHHS MacliTabiB CygoBo20 Ha2/151gy T Pi3HOMAHITHICTb 11020 3aCTOCy-
BAHHS1 B Pi3HMX I0pUCGUMKLisX. [pobnemu y BU3HAYEHHI agMIHICTPATMBHO20 PO3CYqy Ta 30aN1AHCOBAHOCTI CYgoBO20 KOHTPO/IIO
3 AgMIHICTPATMBHOK ePeKTUBHICTIO € MOMITHUMM. [JOCNIgKeHHS! TAKOX Big3HAYA€e MO3UTUBHUIA BI/IMB MOCH/IEHO20 CYgOBO2O
Ha2/151gy Ha 2POMAgCbKy gOBIpY Ta YNPABAiHHS, a/le BU3HAE NOTEHLiFiHY MOX/IMBICTb HOGMIPHMX giii Ta HeepeKTUBHOCTI.

IMepcnexTnBu. 0620BOPeHHs 30CepegeHo HABKO/IO iHTepnpeTaLii pe3y/IbTaTiB y KOHTEeKCTi MOTOYHOI NpaBoBoi 6asu Ta Mo-
gesieit ynpaBJiiHHsl. BiH gOCAigxKye HAcaigkmn NOCUIEHHS CYgoBO20 KOHTPOJIIO G/Isl gepyKaBHOR0 YNPAB/iHHA T MPABOBUX CUCTEM,
po3ansgatoun npobaemm NigTPUMKM TOHKO20 OANAHCY Mi eeKTUBHIUM Ha2A155goM Ta HeobXIgHOIO ABTOHOMIEID AgMIHICTPATHB-

HUX 0p2aHiB. 0620BOPEHHS TAKOX MOLUMPIOETHLCS HA MOTeHUilHi peopmu Ta MaibyTHI TeHgeHLii y CygoBoMy Ha/sgi.
Knto4oBi cnoBa: cygosuii KOHTPO/Ib, AgMIHICTPATUBHI CygH, gep)aBHe yrpasiHHsI, gOTPUMAHHS 3KOHOGABCTBA, MPO30PICTb.

roblem statement. The effective application of ju-

dicial control by administrative courts over public
administration bodies is critical for maintaining the
rule of law, ensuring transparency, and protecting
citizens’ rights. However, this area of governance is
fraught with several complex issues that challenge
the equilibrium between judicial oversight and ad-
ministrative autonomy.

One primary problem is the delineation of the
scope and limits of judicial review. Determining the
extent to which administrative courts can and should
intervene in the decisions and actions of public ad-
ministration bodies presents a significant challenge.
There is a fine line between necessary judicial scruti-
ny for legal compliance and the risk of overstepping
into administrative discretion, potentially leading to
inefficiency and decision-making paralysis within
administrative bodies.

Another issue is the evolving nature of legal
frameworks and governance models, which contin-
ually reshape the landscape of judicial control. These
changes necessitate a dynamic approach to judicial
review, adaptable to new legal, social, and techno-
logical contexts [2]. However, such adaptability can
lead to inconsistencies and ambiguities in the appli-
cation of judicial control.

Furthermore, there are concerns regarding the
uniformity and consistency of judicial control across
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different jurisdictions. Variability in approaches can
lead to a lack of standardized practices, complicat-
ing the understanding and predictability of judicial
interventions in administrative matters.

The problem is compounded by the challenge of
integrating international norms and standards into
domestic judicial control mechanisms. As global best
practices evolve, ensuring alignment while main-
taining the unique aspects of national legal systems
becomes increasingly complex.

Lastly, the issue of maintaining public trust
and confidence in administrative decisions amidst
increasing judicial control is paramount. Striking
a balance between ensuring legal compliance and
preserving the credibility and legitimacy of admin-
istrative actions is a delicate task.

In summary, the problem lies in effectively nav-
igating these complexities to ensure that judicial
control by administrative courts enhances the func-
tioning of public administration bodies without
compromising their efficiency and decision-making
autonomy. This balance is crucial for upholding dem-
ocratic principles and ensuring a fair, transparent,
and accountable governance system.

Analysis of Recent Research and Publications:
Recent research and publications in the field of ad-
ministrative law and judicial control have provided
valuable insights into the evolving dynamics between
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administrative courts and public administration bod-
ies. The following is an analysis of the key themes
and findings from contemporary literature:

A significant amount of literature has been de-
voted to exploring the delicate balance between ef-
fective judicial oversight and preserving the neces-
sary discretion for administrative bodies [3]. Studies
have highlighted the importance of this balance in
ensuring efficient governance without compromising
legal and ethical standards.

Researchers have identified challenges in clearly
defining the limits of judicial control. This includes
determining the extent of permissible intervention
in administrative discretion and the appropriate
standards for judicial review. Several publications
have discussed the impact of judicial control on the
efficiency of public administration [4]. Some argue
that increased judicial scrutiny can lead to more
accountable and transparent decision-making, while
others caution against potential delays and risk aver-
sion in administrative processes.

Contemporary research has examined how admin-
istrative courts adapt their oversight mechanisms to
evolving legal frameworks and societal expectations.
This includes the integration of international norms
and the adaptation to technological advancements.
Comparative studies have been critical in under-
standing the different models of judicial control
across jurisdictions. These studies provide insights
into the effectiveness of various approaches and
highlight best practices.

The purpose of this analysis is to synthesize and
evaluate the key findings, themes, and discussions
presented in recent research and publications con-
cerning the application of judicial control by admin-
istrative courts over public administration activi-
ties. The analysis aims to achieve several specific
objectives. To identify and understand the current
trends, challenges, and developments in the field
of judicial control over public administration as
discussed in recent academic and legal literature.
To gather comparative insights by examining how
different jurisdictions approach the issue of judicial
control, including the extent and nature of judicial
intervention in administrative decisions. To explore
how recent research addresses the balance between
ensuring administrative efficiency and upholding the
principles of legality and fairness in administrative
decisions. To assess the legal and ethical implica-
tions of judicial control over public administration
as highlighted in contemporary studies, particular-
ly focusing on issues of administrative autonomy,
judicial overreach, and the protection of individu-
al rights [5]. To evaluate how recent publications
discuss the integration of international norms and
standards into the practice of judicial control, and
the impact of such integration on domestic legal
systems. To analyze discussions on the impact of

technological advancements, such as artificial intel-
ligence, on the nature and effectiveness of judicial
control in the modern administrative state.

To understand how recent studies address the issue
of public trust and perception in relation to judicial
control of administrative actions. To derive any poten-
tial policy recommendations or suggestions for legal re-
forms that might emerge from recent research, aimed
at enhancing the effectiveness, fairness, and trans-
parency of judicial control in public administration.

By achieving these objectives, this analysis seeks
to provide a comprehensive overview of the current
scholarly discourse on the application of judicial
control by administrative courts, contributing to
a deeper understanding of this crucial aspect of legal
and administrative governance.

Setting objectives. The purpose of this study is
to conduct a detailed analysis of the issues arising
in the application of judicial control by administra-
tive courts over public administration activities. To
define and understand the current scope and extent
of judicial control applied by administrative courts
over public administration. This includes analyzing
how these courts balance their role of oversight with
respecting the autonomy of administrative bodies.

Specific objectives. To comprehensively address
the issues in the application of judicial control by
administrative courts over public administration, the
study sets out several specific objectives: to closely
analyze and define the current scope and boundaries
of judicial control exercised by administrative courts.
This includes identifying the types of administra-
tive decisions typically subjected to judicial review
[6]; to identify the primary challenges and hurdles
faced by administrative courts in exercising judicial
oversight. This involves examining common areas
of contention, such as the overstepping of judicial
authority or under-enforcement of legal standards.

Presentation of the main material of the re-
search. The main material of this research delves
into the multifaceted issues surrounding the appli-
cation of judicial control by administrative courts
over public administration activities. The research
is structured to cover various key areas:

Judicial Control in Administrative Law: This sec-
tion explores the nature and scope of judicial control
within administrative law, including its constitution-
al and legal basis. Judicial control in administrative
law refers to the oversight exercised by administra-
tive courts over actions, decisions, or inactivity of
administrative bodies. It encompasses the court’s
power to review and, if necessary, overturn or mod-
ify decisions made by public administration entities
to ensure legality and fairness. This includes review-
ing the legality of administrative actions, ensuring
adherence to the rule of law, and protecting individ-
ual rights against arbitrary or unlawful administra-
tive actions. judicial control often has its roots in
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constitutional provisions that establish the separation
of powers and the role of the judiciary in overseeing
the executive branch [7]. Various laws and statutes
provide detailed procedures and grounds on which
administrative actions can be challenged in courts.

Historical Evolution: A review of the histori-
cal evolution of judicial control, highlighting the
changes and developments that have shaped its cur-
rent state. The history of judicial control reflects
an evolving understanding of the balance between
administrative discretion and the need for legal
oversight. This evolution often mirrors broader so-
cietal and legal transformations. Different legal sys-
tems have developed unique approaches to judicial
control, reflecting their historical, political, and
legal contexts. In many jurisdictions, specialized
administrative courts or tribunals are established to
handle disputes involving public administration. The
procedures followed by these courts, including how
cases are brought, the types of review conducted,
and the remedies provided.

Challenges in Judicial Control: Analysis of the
challenges in balancing judicial oversight with ad-
ministrative efficiency and discretion. Examination
of the legal and procedural issues in the application
of judicial control, including the interpretation and
implementation of laws. Technological advance-
ments, such as the need for courts to understand
and adjudicate on issues arising from digital admin-
istrative processes and data-driven decision-making
[8]. Discussing the necessity for judicial bodies to
enhance their technological literacy and for legal
frameworks to evolve to address issues like digital
privacy, cybersecurity, and Al-based administrative
decisions. Exploration of the adoption of technolog-
ical tools within judicial processes, such as Al-as-
sisted case analysis, electronic filing systems, and
virtual courtrooms, and their implications for the
efficiency and accessibility of judicial review.

Influence of Social and Cultural Shifts: Investi-
gating how shifts in public expectations, driven by
increased digital literacy and access to information,
have raised demands for transparency, accountabili-
ty, and responsiveness in public administration. Ana-
lyzing how cultural shifts, such as growing emphasis
on inclusivity, environmental sustainability, and hu-
man rights, have influenced administrative policies
and decisions, subsequently impacting the nature of
judicial control. Discussing the necessity for judicial
control mechanisms to be responsive to these societal
changes, ensuring that administrative actions are
aligned with contemporary social values and norms.
Exploring the challenge for administrative courts to
balance traditional legal principles with progressive
societal expectations, particularly in areas like social
welfare, public health, and education.

The impact of technological and social changes
on the application of judicial control over public ad-
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ministration is profound and multifaceted. As public
administration evolves in response to technological
advancements and shifting social norms, judicial
control mechanisms must adapt to effectively over-
see these changes while upholding legal principles.
This requires continuous learning, legal reform, and
a nuanced understanding of the interplay between
technology, society, and law.

Challenges and Outlook in the Application of
Judicial Control over Public Administration: Main-
taining the Balance Between Judicial Scrutiny and
Administrative Discretion deal with difficulty in
striking the right balance where judicial oversight
does not impede the efficient functioning of admin-
istrative bodies and risk of either excessive judi-
cial interference leading to bureaucratic gridlock
or insufficient scrutiny resulting in unchecked ad-
ministrative power. Also, adapting to Technological
Advancements, like: keeping pace with rapid digital
transformations within public administration and
adapting judicial processes accordingly and ensuring
judicial competence in understanding and adjudi-
cating cases involving complex technological issues.
Challenges posed by ambiguous or evolving legal
frameworks that govern administrative actions. The
complexity of administrative procedures and the need
for specialized legal knowledge and resources. Pro-
viding equitable access to judicial review for all, es-
pecially for marginalized or resource-limited groups.

Achieving consistency in decision-making while
accommodating the unique nuances of individual
cases. Responding to Social and Cultural Shifts
adapting judicial control to align with changing so-
cial values, expectations, and norms and balancing
traditional legal principles with progressive societal
demands, particularly in dynamically evolving sec-
tors like environmental law and human rights.

In conclusion, the application of judicial control
over public administration is an area of ongoing
evolution, requiring adaptive strategies, continuous
learning, and systemic reforms to meet the challeng-
es effectively. The future outlook emphasizes the
need for a responsive and dynamic judicial system
that upholds the rule of law while being attuned to
technological and societal changes.

Conclusions and prospects for further research.
The study reaffirms the essential role of judicial
control by administrative courts in ensuring that
public administration operates within the bounds
of the law, upholding the principles of justice and
fairness. A key conclusion is the intricate challenge
of balancing the autonomy of administrative bodies
with effective judicial oversight. This balance is
crucial for maintaining the efficiency of adminis-
trative actions while safeguarding legal and ethical
standards.

The rapid evolution of technology presents both
challenges and opportunities for judicial control.
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Courts must adapt to new forms of administrative
action driven by digital technologies, requiring up-
dated legal frameworks and judicial understanding.
The complexities and ambiguities inherent in admin-
istrative law pose significant challenges for judicial
control, underscoring the need for continuous legal
education and specialized expertise in administra-
tive courts. Ensuring equitable access to justice and
maintaining consistency in judicial decision-making
are vital for the credibility and effectiveness of ju-
dicial control over public administration.

Future research should focus on the adaptation of
judicial processes to the digital age, exploring how
administrative courts can effectively oversee digital
administrative actions and decisions. There is a valu-
able opportunity for comparative studies to under-
stand different international approaches to judicial
control, which can offer diverse perspectives and
potential solutions to common challenges. Further
research is needed in specific areas of administra-

tive action, such as environmental regulation, data
protection, and human rights, where administrative
decisions have significant societal impacts. Inves-
tigating the training needs of judges and adminis-
trative court staff in the nuances of modern public
administration, as well as the resource allocation for
these courts, is crucial. Studies into building public
trust and transparency in the judicial control pro-
cess are essential, especially in an era where public
scrutiny of administrative actions is heightened.
Future research should also focus on legal reforms
and policy development to enhance the effectiveness
and efficiency of judicial control mechanisms.

In conclusion, the application of judicial control
over public administration is a dynamic field requir-
ing ongoing adaptation and nuanced understanding.
As administrative actions evolve, particularly with
technological advancements, judicial control mecha-
nisms must also progress to ensure that public admin-
istration remains accountable, transparent, and just.
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111010 MPABOBOIO PETY/IIOBAHHS BIAYY)XXEHHS
TA PEA/I3ALIT BINCbKOBOIO MAMHA

REGARDING LEGAL REGULATION ALIENATION
AND REALIZATION OF MILITARY PROPERTY

AHoTaUif. Y KOHTEKCTI gii BilicbkOBO20 CTAHY, NPABOBe pe2y/oBAHHSA CNIMCAHHS TA BigUy)XeHHS BiliCbKOBO20 MAHA MOXe
CTUKATMCA 3 psigom npobJiem, siki BAPTO BPAXOBYBATU: HEGOCTATHS YITKiCTb 30KOHOGABCTBA — OCKI/IbKM 3AKOHOGABCTBO MOXe
OyTn HegoCTATHBO YiTKMM ab0 geTani3oBaHMM y BU3HAYeHHI NpoLiegyp Ta yMOB CIIMCAHHS Ta Big4yxXeHHsl BifiCbKOBO20 MAiHA.
BigCyTHICTb KOHKDETHMX HOPM Ta BM3HA4eHb MOXe BecTi go po30iKHOCTel Ta Henopo3yMiHb; OPaK MexaHi3miB KOHTPOJIO
B/15I€ 00010 BigCYTHICTb eeKTUBHIX MEXAHI3MIB KOHTPOJIIO Ta HAR25gy 3a MPOLecamm CIMCaHHS Ta BigUy>KeHHs! MOXe rpu-
3BeCTH go KOPYLii, 3M0BXMBAHb TA HECMPABEG/INBO20 BUKOPUCTAHHS BiiCbKOBO20 MAViHA; HEGOCTATHIM 3aXMCT NPaB BAACHOCTI
BUSB/ISIETHCS B TOMY, LUO SIKLLO He 3abe3nedeHo egekTUBHUI 3aXMCT NPpaB BAACHOCTI, MOXe BUHWUKHYTU PU3NK HenpaBoMipHO20
30XOM/IeHHS! Yn BUKOPUCTAHHS BiVICbKOBO20 MAMHA, L0 MOXe NOPYLUMTH NpaBa ocib 4n op2aHi3avif; HegocTaTHs y4acTb 2po-
MAgCcbKOCTi TOOTO y4aCTb 2POMAGCLKOCTI B MPUIHATTI pillieHb OGO CMUCAHHS Ta BigUy)KeHHS BificbkoBO20 MAiHa Moxe OyTn
obMmexeHol0. Lie Moxe BUKAMKATH HegoBipy T4 KOHPIKTU MiX YpSIgoMm i 2pOMAgChKICTIo; PiHaHCOBI acneKT NposiBAstOTLCS
y Mpo30poCTi (PiHAHCOBMX Onepavisi, MoB'I3aHMX i3 CIMCAHHAM TA BigUy»KeHHSIM BifiCbkOBO20 MaiiHa. HegocTaTHs 3BIiTHICTb
MOXe BUKIMKATN CYMHIBM LLOJO eeKTUBHO20 BUKOPUCTAHHS PecypCiB; MiXXHAPOGHI CTAHGAPTH — SIKLLO KPAiHa BCTYNAE B M-
HApOgHi 3000B'A3aHHs1 b0 OTpUMye gornomozy B 00aCTi BifiCbKOBO20 MA¥iHA, BAX/INBO BPAXOBYBATH MXKHAPOGHI CTAHGApPTH
Ta BUMOR2M B LibOMY KOHTEKCTI.

P03B’A3aHHSI Linx npob/iem MOXe BK/IOYATU YJOCKOHANeHHS 3aKOHOGABCTBA, CTBOPEHHS ePeKTUBHIX MeXAHI3MIB KOHTPO-
o, 3a6e3reyeHHs PO30POCTi TA BIGKPUTOCTI B MPOLIECAX CIMCAHHS Ta BigUyXeHHs MAiHa, a TAKOX 3a/Ty4eHHs 2DOMAgCbKOCTi
T CTeNKXONGepiB y NPUIHATTA PillieHb.
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YgockoHaneHHs paBoBo20 peyN0BAHHS BigUYeHHS Ta peasi3auii BificbkOBO20 MAHA € BAXJ/IMBUM 3ABJAHHAM Gs 30-
be3neueHHs epeKTMBHO20 BUKOPUCTAHHS 0OOPOHHMX pecypciB, 3abe3neyeHHs HALOHAbHOI Ge3nekn Ta 3abe3neyeHHs Mpo3o-
POCTi Ta BignoBigabHOCTI B yNPABAiHHI BIICbKOBUMM AKTUBAMM. HMXUe MOGAHO Ki/IbKa MOX/IMBUX HAMPAMKIB YJOCKOHA/ICHHS
NPAaBOBO20 Pe_y/II0BAHHSA B LIbOMY KOHTEKCTI: CTBOPEHHS OHOB/IEHO20 EGUHO20 TA 3PO3YMiNIo20 HOPMATUBHOR0 AKTY, L0 pe_y-
JIIOE BIGUYXKeHHs1 Ta peani3auiio BificbkoBO20 MAriHa; BNPOBAGXKEHHS cucTemu obniKy Ta iHBeHTapu3auii BificbkoBo20 MaiHa
/191 YHNKHeHHS 1020 BTpAT Ta 3abe3neyeHHs TOYHoI iHPopmauii npo HasiBHi pecypcu; 3abe3nedeHHs Npo30pocTi Ta BigkpUTOCTi
B MpoLiecax Biguy)xeHHs Ta peanisauii BificbkoB020 MaiHa. Po3pobKa MexaHi3MiB 30BHILLHbO20 TA BHYTPILHbO20 KOHTPOJIO,
BKJ/IIOYAI0YM 3A/TyYeHHS 2pOMAJCbKOCTI TA HenpoBiagHO20 CeKTOPY; BNPOBAGXKEHHS Cy4aCHWUX METOQiB OLiHKM BAPTOCTI Biki-
CbKOB020 MaiHa g/ 3abe3neyeHHs 1020 MpaBmIbHOI LIHHOCTI Ta peani3auii Ha pUHKY; BCTAHOB/IEHHS YiTKMX HOPM Ta NpaBu
§/151 NpoBegeHHs MyONidHIX ayKLiOHIB NPy Biguy)KeHHi BificbkoBO20 MayiHa, 1006 3a6e3rmeynTi KOHKypeHTHUIA Ta cnpaBeganBuii
rpoLiec Npogaxy; BUKOPUCTAHHS Cy4acHUX iHPOPMALifiHnX TexHOM02ii g/isl noezLeHHs npouecis 00Ky, MOHITOpUHay Td
YpaBAiHHSA BiICbKOBUM MAMHOM,; BCTAHOB/IGHHS MEXAHI3MIB BigroBiga/ibHOCTI 3a MOPYLIEeHHS NPABM BiguyKeHHs Ta peanisa-
Lii BIICbKOBO20 MA¥iHA, BK/IOYAOYM AGMIHICTPATUBHI, UMBIIbHI T4 KPUMIHA/IbHI CAHKLL.

Lii 3axogun MOXyTb CIpUsTU CTBOPEHHIO epeKTUBHOI Ta Mpo30poi cucTeMu ynpasiHHs BiliCbKoBUM MaiiHoM, 3abe3mneyytoun
11020 ONTUMA/IbHE BUKOPUCTAHHS B iHTepecax HauioHabHoi 6e3nekun Ta cTabisbHOCTI.

Kno4oBi cioBa: BiricbkoBe MaiiHo, NpaBoBe pey/Il0BAHHS, BiguyxeHHs1, peanisavisi, 30poiiHi Cumm YKpainm, BiicbkOBUI CTaH.

Summary. In the context of martial law, the legal regulation of decommissioning and alienation of military property may
face a number of problems that should be taken into account: insufficient clarity of legislation — as the legislation may not be
sufficiently clear or detailed in defining the procedures and conditions for decommissioning and alienation of military property.
The lack of specific norms and definitions can lead to disagreements and misunderstandings; the lack of control mechanisms
means the lack of effective control mechanisms and supervision over the processes of decommissioning and alienation can lead
to corruption, abuse and unfair use of military property; insufficient protection of property rights is manifested in the fact that
if effective protection of property rights is not ensured, there may be a risk of illegal seizure or use of military property, which
may violate the rights of individuals or organizations; insufficient public participation, that is, public participation in decision-
making regarding the write-off and disposal of military property may be limited. This can cause mistrust and conflict between
the government and the public; financial aspects are manifested in the transparency of financial transactions related to the
write-off and alienation of military property. Insufficient reporting may raise doubts about the efficient use of resources; inter-
national standards — if a country enters into international obligations or receives assistance in the field of military property, it
is important to consider international standards and requirements in this context.

Solving these problems may include improving legislation, creating effective control mechanisms, ensuring transparency and
openness in the processes of write-off and alienation of property, as well as involving the public and stakeholders in decision-making.

Improving the legal regulation of the alienation and sale of military property is an important task for ensuring the effective
use of defense resources, ensuring national security, and ensuring transparency and accountability in the management of
military assets. Below are several possible directions for improving legal regulation in this context: creation of an updated uni-
fied and understandable regulatory act regulating the alienation and sale of military property; implementation of a system of
accounting and inventory of military property to avoid its losses and provide accurate information about available resources;
ensuring transparency and openness in the processes of alienation and sale of military property. Development of external and
internal control mechanisms, including the involvement of the public and the non-governmental sector; implementation of mod-
ern methods of assessing the value of military property to ensure its correct value and sale on the market; establishment of clear
norms and rules for holding public auctions for the alienation of military property to ensure a competitive and fair sale process;
the use of modern information technologies to facilitate the processes of accounting, monitoring and management of military
property; establishment of mechanisms of responsibility for violations of the rules of alienation and sale of military property,
including administrative, civil and criminal sanctions.

These measures can contribute to the creation of an effective and transparent system of military property management,
ensuring its optimal use in the interests of national security and stability.

Key words: military property, legal regulation, alienation, implementation, Armed Forces of Ukraine, martial law.

Hoc'raﬂomca npoo6saeMu. Y KOHTeKCTi Aii BificbKOBOTO
CTaHy, IPaBOBE PETYJIIOBAHHA CIUCAHHA Ta Biguy-
JKEeHHA BIICBKOBOTO MalHa MOYKe CTUKATHCA 3 PAIOM
mpobsieM, AKi BapTO BpaXOByBaTU: HEJOCTATHA UiTKiCTh
3aKOHOZABCTBA — OCKIJIBKU 3aKOHOZABCTBO MOKe OyTH
HEeJOCTATHBLO UiTKHUM a00 JeTai30BaHUM y BU3HAUEHHL
IIPOTIEyP Ta YMOB CIIMCAHHA Ta BiIUy:KEeHHS BilICHKOBO-
ro MaiiHa. BigcyTHicTh KOHKPETHUX HOPM Ta BU3HAUE€Hb
MOJKe BECTH 0 PO30ilKHOCTEl Ta HeIOPO3yMiHb; OpakK

MexXaHi3MiB KOHTPOJIIO ABJAE CO00I0 BiICYTHICTE edhek-
TUBHUX MEXaHi3MiB KOHTPOJIO Ta HATJIAAY 3a IIPoIlecaMm
CIIMICAaHHA Ta BiIUY)KEeHHA MOXKE IPU3BECTHU O KOPYII-
IMii, 3JI0B’KMBaHb Ta HECIIPABEAJNBOT0 BUKODPUCTAHHSA
BiICBKOBOTO MaliHa; HEJOCTATHIN 3aXWCT IIPaB BJIAC-
HOCTi BUABJIAETHLCA B TOMY, III0 AKINO He 3abe3meueHo
e()eKTUBHUI 3aXUCT IIPAB BJIACHOCTi, MOKe BUHUKHYTHU
PU3UK HEIPAaBOMiPHOTO 3aXOIIEHHA UM BUKOPUCTAHHA
BificCbKOBOTO MaiiHa, IO MO’Ke ITOPYIIIUTHU IIpaBa ocid
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Yy opraHisaifiil; HeIoCTaTHA y4acTh I'POMAaJICBKOCTI
TOOTO yUacTh 'POMAZCHKOCTI B IPUUHATTI PillleHb 100
CIIMCAHHSA Ta BiIUy:KeHHs BilICBKOBOTO MalfHa MOXKe
O0yTu obmesxeHoto. Ile MoyKe BUKJIMKATU HEOOBipy Ta
KOHQMIIKTY MiK ypaLoM i rpoMajchbKicTio; (hiHanCco-
Bl acmeKTH TPOABJIAIOTHCA Y IPO30POCTi (PiHaHCOBUX
omeparriii, OB’ A3aHUX i3 CIIMCAHHAM Ta BiTuy:KeHHIM
BilicbKoBOro maiina. HemocraTHs 3BiTHiCTHL MOXKE BU-
KJINKATU CYMHIBU 1100 e()eKTUBHOI'O BUKOPUCTAHHSA
pecypciB; MiKHapOAHI CTaHIAPTU — AKINO KpalHa BCTY-
Tmae B MisKHApOMIHi 3000B’I3aHHA 200 OTPUMYE JOTIOMOTY
B o0sacTi BificbKOBOTO MaifHa, BayKJIMBO BPaXOBYBaTHU
MiKHAPOAHI CTAaHJAPTU Ta BUMOTHY B I[bOMY KOHTEKCTI.

PosB’a3anHa 1ux mpobseM MoKe BKJIIOYATH YIO-
CKOHAJIeHHS 3aKOHOJAaBCTBA, CTBOPEHHSA e()eKTUBHUX
MexaHi3MiB KOHTPOJIO, 3a0e3MMeueHHA TPO30POCTi Ta
BiIKpUTOCTI B mpollecax CIMCAHHA Ta BiAuy:KeHHA
MaiiHa, a TAKOXK 3aJy4eHHS I'POMAJCHKOCTI Ta CTEHK-
X0JIepiB y NPUUHATTA pillleHb.

AmHaji3 octaHHiX HocaimskeHb i myOmikamii. 3a-
3HAUYEHOI0 ITPO0JIeMaTUKOIO 3aliMainca TaKi HayKOB-
i ak €. Botiuenko [1], C.IBanos [2], B. Kicens [3],
II. Kouguk [4], 0. Kyuuncskuii [5], O. Meapauxk [6],
B.Ilanaciok [7], B.IIlep6una [8] Ta iumri, ame ixmi
IOCTiIKeHHA He y MOBHiN Mipi poskpuBaiu mpodiema-
TUKY BiUysKeHHs Ta peaJsisarlii BificbKoBOTO MaiiHa,
a TaKOJK BOHU 3OiMCHIOBAJINCHL O BBEIEHHS B Iil0
peXuMy BOEHHOTO CTaHY.

®DopmyTIOBaHHA IijIel cTaTTi (IIOCTAHOBKA 3aBHaH-
HA). MeToro 1aHoi cTaTTi € mpobaeMaThKa JOCiIKeHHa
BiuysKeHHA Ta peaJsrizailii BilicbKoBOT0o MaiiHa, a Ta-
KOJK IIPOBEJIEHHS aHAJIi3y HOPMaTUBHO-IIPABOBOI 06asu,
AKOI0 BPEryJbOBaHO BiiIChKOBO-MaMHOBI BiJTHOCWHMA.

Marepianu i metomgu. MaTepiamamMu mociimxeH-
HA €: 1) HOpMaTUBHO-IIPaBOBe 3a0e3MeUeHHA OO0
peryiaioBaHHA NUTAHHSA BiMUuysKeHHS Ta peaJisarrii
BilficbKOBOro MaitHa B YKpaini; 2) mpari BiTYUMBHAHUX
aBTOPiB, 1110 IPOBAJATH CBOI HAYKOBO-IPAKTUYHI J10-
caimxeHHa y cdepi TpaBOBOrO PeryaOBaHHA MiAJIbHO-
cTi BifichbK Ta cuJ B IIiJioMy Ta 6Ges3mocepesHbo Bimuy-
JKeHHA Ta peaJisaril BificbKOBOTO MaiiHa B Y KpaiHi.
B mporeci 3xificHenua gocaimiKeHHS OyJI0 BUKOPU-
CTaHO HACTYIIHI HAYKOBI METOAM: TEOPETUUYHOTO y3a-
TaJbHEeHHSA Ta TPYNYBaHHA (IJIA XapaKTePUCTUKU IIPO-
mecy BiguysKeHHA Ta peaJjisaiiil BificbKOBOTO MaiiHa
B YKpaiHi B 1misiomy); aHanisy Ta cuHTe3y (BUiIeHHA
OKpPEMUX eJeMEHTIiB IPOIlecy BiAUysKeHHSA Ta peasri-
3arii BilficbKOBOTO MaiiHa B YKpaiHi); JoTiuHOrO y3a-
rajJbHEHHA Pe3yabTaTiB ((hopMyTIOBAHHA BUCHOBKIB).

Bukaan ocHoBHOTO MaTepiaxy. ¥ BigmoBigHOCTi IO
3aKOHOJaBCTBa YKpainu, BificbKOBe MaiiHO € 00’€KTOM
Iep:KaBHOI BiacHOCTi. BoHO MOKe BKJIIoUaTH B cebe
3eMeJbHI OiMAHKYW, OyAiBiai, criopyau, obJagHAHHA,
3HapAnIA, 30poio, BiliCbKOBY TeXHiKYy, aMyHIiIlito Ta
iHIi 00’€KTH. YTOPABIIHHA IIUM MalHOM 3iHiCHIOETH-
ca MinmicrepcTBoM 060poHU YKpainu, sike BiAIOBizae
3a 1ioro 36eperkeHHs, e)eKTUBHE BUKOPUCTAHHA Ta
pamioHanbHe PO3MIiITleHHS.
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Vkpaina Tako:k 3milficHIOE KOHTPOJIb 3a 00irom Bifi-
CbKOBOI TIPOAYKINii, 30poi Ta CIEeITeXHiKW 3 MeTOI0
3abesmeueHHa 0e3mMeKu Ta 3amobiraHHg ii He3aKOH-
HOMY 00iry. 3aKOHOJAaBCTBO TAKOK Ilepembavae Bif-
NOBiIAJILHICTD 3a MOPYIIIEHHS TPaBUJ BUKOPUCTAHHSA
Ta 00iry BilicbKOBOTO MaiiHa.

IIpaBoBe peryaoBanHa 00iTy, BiIuy:KeHHS Ta pe-
asisarrii BifichKOoBOTO MaiiHa B YKpaiHi 6a3yeThca Ha
HUBI[I 3aKOHOAaBUMX aKTiB, AKi BUSHAUAIOTH ITOPATOK
BOJIOMIiHHSI, BUKOPUCTAHHSA Ta PO3TMOPAIKEHHS UM
maiinoM. OCHOBHi 3aKOHU, AKi BM3HAYAIOTH IIPaBO-
Bi 3acagu BifiCbKOBOTO MaiiHa B YKpaiHi, BKJIIOUa-
0Th: 3akoH Ykpaiuu «IIpo obopomy Ykpaium» [9],
AKWW BU3HAUaEe 3arajbHi 3acamu opraHisarii 060-
POHU KpaiHW, BKJIIOYAIOUU BOJIOAIHHA Ta BUKOPHU-
cTaHHA BilickKoBOTO MaiiHa; 3akoH YKpainu «IIpo
BilficbKOBUI 000B’sI30K i BificbKOBY cay:k0y» [10],
AKUN PeryJiloe MUTAaHHA, OB A3aHI 3 BifiICBKOBOIO
IiATBHICTIO, BKJIIOYAIOUN BUKOPUCTAHHA Ta 00ir Bifi-
ChbKOBOTO MaiiHa; 3akKoH YKpainmu «IIpo mpaBoBmit
pexxum MmaiiHa y 30poiiHux Cuimax Ykpaimm» [11],
B IKOMY HAJAa€ThCA MOHATTS BiICBKOBOTO MalHa Ta
oro craTycy, a TakoK IpoIenyp obJiKy, cIucaHH4d,
imBenTapusarii, Biguy:KeHHA Ta #oro yTuiisaiii, 3a-
KoH Ykpainu «IIpo BuKopucTanHa 3eMesib 000POHU »
Bim 27.11.2003 p. Ne 1345-1V [12].

JlomaTKOBO, iCHYIOTH TiA3aKOHHI HOPMATUBHO-
IIPaBOBi aKTH, AKi Peryaiol0Th KOHKPETHI acIeKTH BO-
JIONiHHA, BUKOPUCTAHHA Ta 00iry BifiCbhKOBOTO MaiiHa,
Taki AK HaKasW, iHCTPYKILii, IpaBmja Ta MOJIOKEHHS,
AK1 BuOaHi BiAIIOBigHO M0 BUINe3a3HAYEHUX 3aKOHIB,
cepen axux IlocranoBa Kabimery MinicTpiB Yrpainu
«IIpo sarBepa:xenHa Ilopanky BunrydeHHd i mepenadi
BiticbKkoBoro MaitHa 30poitaux Cui» Bix 29.08.2002 p.
Ne 1282 [13], IlocranoBa Kabinery MinicTpiB Yrpa-
iru «IIpo mopAzoK BimuyskeHHsA Ta peaJisaifil Biii-
cbKoBoTO MatiHa 30poiinux Cui» Big 28.12.2000 p.
Ne 1919 [14], ITocranoBa Kabinery MinicTpiB Yrpa-
iau «[eaxi nurtanHa peasisanii Ta ynpaBiiHHA Biii-
cbKOoBUM MaitiHoM» Bim 15.08.2007 p. Ne 1063 [15],
ITocranoa KabGinery MinicTpiB Ykpainu «IIpo 3a-
TBepaKeHHA Ilopanky BimuysKeHHA 3eMeJbHUX Ii-
JISTHOK, Ha AKWX PO3TAINIOBaHI 00’€KTH HEPYXOMOTO
BificCbKOBOTO MailHa, IO HiAJIATAIOTh peaJjisaiiii, Ta
3eMeJbHUX MIIAHOK, AKi BUBIJIBHAIOTHCA y IIpOIEci
pedopmyBanusa 36poiiaux Cua i Jep:xaBHOI cremiansn-
HOI cay:k0u TpaHcmopty» Bim 22.05. 2013 p. Ne 436
[16] Posmopamxennsa Kabimery MimicTpiB Yrpainu
Bim 17.07.2015 p. Ne 740-p «IIpo sarBepm:keHHA
mepesiiky 00’eKTiB HepyXOMOTO BificbKOBOTO MaiiHa,
AKe MOKe OyTM Bifuy:KeHO OKpeMO BiJ 3eMeIbHUX
mingaaoxk» Bimg 17.07.2015 p. Ne 740-p [17]. Hakas
MinicTepcTBa o6oponu YKpainu «IIpo saTBepm:KeHHSA
ITopanKy cuucaHHA BificbKOBOTO MaiiHa y 30pOMHUX
Cunax Ykpainu ta [lepskaBHi#l cmerianbHift ciry:K6i
TpaHcmopTy». Bix 29.03.2021 p. Ne 81 [18].

MinmicTepcTBo 060poHM YKpaiHu BigmoBimgHO 10
HOKJIaJeHNX Ha HLOrO 3aBaaHb momae Kabimerosi
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MinicTpiB YKpaiHu mpormos3uItii momo BiguysKeHHA
HaIJIUIITKOBOTO BiliCHKOBOTO MaiiHa, IO NIpUJaTHE
IS TONAJBIIIOTO BUKOPUCTAHHSA, ajie He 3HAXOIUTH
3aCTOCYBAaHHA y IOBCAKIEHHIN AiAJIbHOCTI BiHiCHK,
Yy TOMY UMCJi: 030POEHHS Ta BiiChbKOBOI TeXHIiKMH,
CIIMICAHOT'0 PYXOMOI'0 BifiCBKOBOTO MalHa, 3eMEJIbHUX
IiISHOK, Ha AKMX PO3TAIIOBaHiI 00’€KTU HEPYXOMO-
ro BifiCBKOBOTrO MaiiHa, IO IiAJATal0Th peaJisarrii,
3eMeJbHUX MIJIAHOK, AKi BUBLJIBHAIOTHCA B IIPOIECi
pedopmyBanua 36poiiHux Cuia, 06’€KTiB HAIIUII-
KOBOT'O HEPYXOMOT'O BiliCBKOBOTO MaiiHa, AKe MOJKe
OyTu Bimuy:KeHO OKPeMO BijJ 3eMeJbHUX miaaHoK [19].

BificbkoBe MaliHO € mep:KaBHUM MaliHOM, SAKEe
3aKpinjeHe 3a BiICBKOBUMU YacTHHAMU 30POMHUX
Cun YKpaiHu Ha TpaBi omepaTHWBHOTO YOPaBJIiHHA,
a Moro BUJIYUEHHA 3 METOI0 HOAAJIbINOI peaJsisaril
3IIMCHIOEThCA 3a MPUNAHATTAM BiAIIOBIIHOIO pillleHHA
MiuicTepcTBa 000pOHU YKpaiHM IOr0o OpraHoM Ha
AKUHN MoKJaAeHa (DYHKI[A 3 BiTuyKeHHA BiiCBKOBOT'O
matiaa [19].

Y MinicrepcTrBi o6oporHu YKpainm icHye diTKuMi
MexXaHi3M MOPANKY BiguysKeHHA BiliICBKOBOTO MaiHA
36poiitaux Cua, axkuil BusHaueHO y 3aKOHiI YKpaiHu
«IIpo mpaBoBuii pexxuMm MaiiHa y 30poiiHumx Cmiaax
VYxpainm» [11] Ta iHmMuUX HOPMATUBHO-ITPABOBUX aK-
Tax, AKi 3a6e3meuyioTh MIPO30PICTh IBOTO IPOIlECY
Ha BCiX eTamax, Ta He IIPUITYCKA€ KOPYII[IHHUX CXEM
BifuyKeHHs HAIJUINKOBOTO BiliCBKOBOIO MalHa.

ITepenixkm BitickkoBorOo MadHa 30poiiHux Cuu,
AKe MOKe OyTH BiJuysKeHO, CKJIALAIOThCsS CJIYKOa-
MU 3a0e3meUeHHs OpTraHiB BifiCbKOBOTO YIIPaBJIiHHA
(3a HOMEHKJIATYPOIO) Ta MOTOMKYIOTHCA ['0JIOBHOKO-
MmaHzayBaueM 30poitHux Cun Yipainu, MiricrepcTBom
eKoHOMiku Ykpainu, MinicrepcTBoM (hiHaHCiB YKpa-
imu Ta MinicrepcTBoM foctuiii Ykpainu [19].

VY Ilepeniku (IOZATKOBi IepesiKu) BKJIIOYAETHCA
MailHO, AKe BUBIJIBbHAETHCA BHACJIIIOK CKOPOUYEHHA
Ta peopraisarii 3opoiiuux Cun Ykpaiuu, mepedop-
MYBaHHA BifiCbKOBUX UYACTHH, iX IMepeo30POEHH,
IJIaHOBOTO IIOHOBJIEHHS TOIIO, a TAKOYK BiliChbKOBEe
MaHO 3acTapijiux 3pasKiB, gKe He CTOITH Ha 0306pO-
enni 30poitaux Cun Ykpainu, 3a AKicHUM (TexHiU-
HIM) CTQHOM BiJHOCHUTHCA O OCTAHHBOI (HAWHMIKYOT)
Kareropii, € TexHiUYHO HeCIPaBHUM, HeIPUJATHUM
LISl TIOAJIBIIIOTO0 BUKOPUCTAHHA, MOPAJIbHO i (isuu-
HO 3acTapiamMm, TaKUM IO He BiAIIOBizae BuMOTam
TEXHIYHUX YMOB Ta BiIOBIAHMUX CTaHIAPTiB, BiTHOB-
JIeHHA (PEeMOHT) AKOT'0 TeXHIUHO HEMOXKJIUBUI abo
eKOHOMiuHO HemomimbHUN [19].

Komitu Bim peanisarfii HaAJUIIIKOBOTO PYyXOMOTO
BificbKoBoro maiina 36poiiHux Cua YKpainum posmo-
minsierbess 50% ma 50% mo saraabHOrO (POHAY Ta
cuenianbHOTO (hoHAY MimicTepcTBa 000pOoHH YKpa-
igu. Komrtu cmernianbHOTo (GOHAY CIPAMOBYIOTHCA
BUKJIIOUHO Ha OYAiBHUIITBO Ta IPUIO0AHHA JKUTJIA IJIA
BificbKOBOCaY:K00BITiB 30poitHux Cun Yipainu [19].

BigmoBigmo mo Haxasy MinicTepcTBa o60opoHH]
Vrpaiau «IIpo sarBepmxenuda IlopaaKy cunucanHA

BifickKOBOrO MaitHa y 30poiiHux Cmiaax Ykpainu Ta
Hep:xaBHil cmemianbHill cay:xb6i TpaHCIOPTY». Bin
29.03.2021 p. Ne 81, crimcanHs BificbKOBOTO MaiHa
3MiMICHIOEThCA yV pasdi: HaOyTTA HeIpPUAATHOTO CTAHY
(3a HEMOKJIMBOCTI ab0 €eKOHOMIUHOI HemOIliJIbLHOCTL
MOT0 BiTHOBJIEHHA i BUKOPUCTAHHA); yOYBaHHA B Me-
JKaX 3aTBEPIKEHNX HOPM; PO30MpaHH:A (PO3IiIeHH)
3pas3KkiB 030pOeHHA, BifichKOBOi Ta cIelliaJbHOI TeX-
HiKU mmijg yac ail mpaBOBOTO PEKUMY BOEHHOTO CTaHY
3 METOI0 BUKOPHCTAHHSA iX CKJIAJOBUX JJIA BiJHOBJIEH-
Hs, MOJepHisaIii 3pasKiB 030poeHHsA, BiliCbKOBOI Ta
creriaJbHOI TeXHiKM a00 iX BUTOTOBJIEHHSA; BUKOPU-
CTaHHSA IMAJbHOTO [Js 3aIpaBJIeHHA aBTOMOOiJIbHOI,
creriaJbHOI TeXHIKM, MOBITPAHUX CyIdeH, KopalbJiiB,
YOBHIiB, eJleKTpoarperarTis, 3acobiB Majoi MexaHisalrii
nigposniniB KpaiH-IapTHEPiB, CKJIALOBUX CEKTODPY
O6esmexky i 000POHU, IOPUAUIHUX OCi0 HeszaJeKHO Bifn
dopM BIACHOCTi, a TakoK (ismuHUX 0Cib, ¥ AKUX
mepebyBaOTh Y BJIACHOCTI Taki 3acobu, Mg BUKOHAH-
HA 3aBIaHb B iHTepecax 30poitHux Cuia»; BTpaTH 4u
HecTaui BiiCbKOBOTO MaiiHa 3a yMOBH, IO BiJHOB-
JIeHHSI Or0 € HeMOJMKJIUBUM ab0 eKOHOMIiUuHO HeIo-
IiTBHUM, 30KpeMa y pasi: 1) BuABJIeHHS AK HecTaui
B pesyJibTaTi iHBeHTapumaarii; 2) BrpaTu (3HUIIEHHA,
PYHHYBaHHA) BHACHIOK CTUXiAHOTrO Juxa abo BOEH-
Hux (60i10BUX) Aill, IPOBENEHHA aHTUTEPOPUCTUIHOL
(MmupoTBOpUoOi) omepariii, mpoBemeHHA onepairii O6’ex-
HaHUX cuJ abo BHACJIIOK AmBepcii; 3) BTpatu (3HU-
IeHHs, PyHHYBaHHS) BHACTIIOK TTOMKEXKi, KaTacTpodhu
abo aBapii; 4) suuIeHHa a00 MPUBEJEHHS Y HEIIPU-
JaTHUU CTaH 3a POSIOPALKEHHAM BiliCBKOBOTO KO-
MaHIyBaHHS 3 METOIO 3amobiranusa sarapbaHHIO HOTo
IIPOTUBHUKOM a0 3 MeTOIO 3al00iraHHA MOITUPEHHIO
iH(eKIifHNX 3aXBOPIOBaHb; 5) BUKOPUCTAHHA HA BU-
pobHUUYi, TocmomapchKi Ta eKciyaTariini morpebu
B Me’KaX YCTAHOBJIEHUX HOPM, Y TOMY YHUCJIi Ha ITiIro-
TOBKY 30poi (boenmpunacis) 1o 36epiranua abo sacTocy-
BaHHA, BUTOTOBJIEHHA CYMIiIllel, TPOBEIeHHA aHAJi3Yy,
BUKOHAHHA OyIiBeJbHUX Ta OyAiBeJIbHO-MOHTAKHUX
pobiT; 6) sHecenmHs: OyaiBesnb (cmopyzd, o6’e€KTiB He-
3aBepIIeHOT0 OYAiBHUITBA, 00 €KTiB 6JaroycTpoio,
iH}XEeHEepHUX MepeXK, CIelliaJlbHUX CIIOPY/[I, TiapoTex-
HiYHUX CIIOPY[I, OYyZiBesab Ta CIOPYI, IIT0 PO3TalloBaHi
y cay:x00BO-TeXHiUHiN 3a0yI0Bi TpU aepogpomMax Ta
TeXHIUHUX MO3UIiAX 3eHITHUX PaKeTHUX Ta pajioTex-
HiYHUX BilficbK, apceHasiB, 6a3 i cKiaagiB 36epiranusa
boempunacis, ix Oropom:KeHHs) y 3B’A3KY 3 IIOIIKO-
MKeHHAMY (PYHHYBAHHAM) Ta HAOYTTA HEIPUIATHOTO
cTaHy (3a HEMOXKJIUBOCTiI ab0 eKOHOMIUHOI HEIOIiIb-
HOCTi 110TO BiJHOBJIEHHS i BUKOPUCTAHHA) BHACIIIOK
BOeHHUX (00i0BUX) Hili, TEPOPUCTUUHUX AKTiB, TU-
Bepcili, IpoBeleHHSA aHTUTEPOPUCTHUUHOI omeparlrii,
mpoBefeHHA omepartlii O0’egHaHUX CHUJI, MisKHAPOIHOL
omepartiii 3 MiATpUMAaHHA MUPY i 0e3meKu, CIpUYNHe-
HUX iHII0I0 36POIHOI0 arpeciero; 7) 3HeceHHA OymiBesb
(cmopyn) abo 06’eKTiB He3aBepIIeHOTO OYIiBHUIITBA
yepes HEAOIJbHICTL BUKOPUCTAHHSA Ta 3 METOI0 0Y-
IiBHUIITBA Ha ix micmi HoBux 06’ekTiB [18].
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Y BumagKy KoJii BifiCbKOBe MAaWHO IiAJIsarae yTH-
Jisarmii 3rifHO 3 MiKHApPOOJHWUMM JOTOBOPaAMH, 3roza
Ha 000B’A3KOBicTh AKUX HamaHa BepxoBHoio Pamoro
VYKpainu, #0oro commcaHHA MOJKe 3[iMCHIOBATHUCA Ha
mifcTaBi Ta Ha yMOBax 3a3HaueHUX MOTOBOpiB [18].

Croucanus BificbKoBOTo MaiiHa (Kpim OyaiBess (cmo-
pym), 00’eKTiB He3aBEPITIEHOTO Oy/IiBHUIITBA) IIPOBOANTD-
cA 3a aKTaMU AKiCHOTO (TeXHIUYHOTO0) CcTaHy, iHCIEeK-
TOPCLKUMY TIOCBiTUEHHAMHU Ta 3a aKTaMU CIUCAHHSI.
Croucanus O0ymiBesasb (CIopyn), 00’€KTiB He3aBEePIITEHOTO
OyIiBHUIITBA ITIPOBOAUTHLCA 34 aKTOM CIIMICAHHS OyIiBesb
(ciopyn), 00’€KTiB He3aBepITIeHOTo OYAiBHUIITBA Ta 34 iH-
CIIEKTOPCHKUMMU IOCBiTUeHHAMM Ha CIUCAHHS OyIiBesb
(cttopyn), 00’eKTiB HesaBepieHoro OymiBHuUIITBa [18].

BurpaTt; Ha IPOEKTHO-BUNTYKYBAJILHI POOOTH CIIH-
cyoTbea BigmoBigHO mo IlopAnky cnmcanHA BUTpAT
mo 06’eKTaxX He3aBepIIeHOro OYAiBHUIITBA, IO JiK-
BifyioThCs, 3aTBepAsKeHOTr0 Hakasdom MiHicTepcTBa
craTuCTUKM YKpainu, MiHicTepcTBa eKOHOMIKHT YKpa-
iau, MinmicTtepcTrBa (inamcis Yrpainu, Ilep:xaBHOTO
KOMiTeTy y cIpaBax MicTOOyIyBaHHS i apXiTeKTypu
VYxpainm Big 28.09.1995 Ne 243/150/156/195 [18].

B ImcTpykilii cnmucanHs BTpaueHOTo mifg uac 06o-
1oBUX [MOifi BiliCbKOBOI'O MalHa 3a3HAaueHO HOBHUU
MeXaHi3sM cnmcaHHsA BificbKoBoro manua 3CY, 1m0
0yJIO BTpPaueHO/3HUIIEHO I yac 60ioBUX Aill, KOJIU
3amoigHa IITKO/A BiTHOCUTHCA HA PAXyHOK JIEP:KaBU
yepe3 HEMOKJIMBICTD BIAIIIKOAYBaHHSA BapTOCTiI MaiiHaA
3a paxyHOK BuHHUX 0cib [20], a came:

1. Hakas Komauampa B/4Y PO MPU3HAUEHHSA PO3-
CAigyBaHHSA AJSA BCTAHOBJEHHS 00CTaBUH BTpaTu abo
3HUINEHHA BiICbKOBOTO MaMHA;

2. IIpoBemenHsa po3CaifyBaHHS i BUgaua HaAKasy
KOMaHIMpa B/Y PO HMOT0 pe3yabTaTu;

3. Kowmicisa i3 cimcanus BificbKOBOTO MatiHa BCTAHOB-
JII0€ TPUYMHU CITMCAHHA MailHa, BUSHAYAE MOT0 3aJIUIII-
KOBY BapTiCTh, BCTAHOBJIIOE BUHHUX 0Ci0 (3a HAABHOCTI)
Ta CKJIAmae aKT, I1I0 3aTBEPAKYEThCA KOMAHANPOM B/U;

4. IligroToBKa maxkeTy JOKYMEHTIB AJIS CIHCAHHS
MaiiHa: 3acBifueHa KOMisg MaTepiasiB po3CaigyBaHHS;
BUTATHY 3 HAKas3iB Mpo MpU3HAUEHHS Ta Pe3yJabTaTHu
IpOBeleHHA PO3CIifyBaHHA; Iepeiik BilficbKOBOI'O
MaiiHa, IO IMiJJiarae COMCAHHIO 34 iHCIIEKTOPCHKU-
Mmu nocBiguenHamu (dpopma y Homarky 17 mo Ha-
kagy Mimo6opoum Ne 81 Bim 29.03.2021); Bunucku
3 KHUTI 00JIiKy BTpAT BifiChKOBOI'O MaiHAa IO CJIYIK-
Oax 3a0es3IleueHHs, a TAKOXK i3 KHUTU OOJiKYy HecTau
BifiChKOBOI YaCTHMHU; aKTH TeXHIUHOTO CTaHy (AKIITO
MaiiHO OOJIIKOBYBaJIOCH 3a HOMEPAMI) UM aKTH! CIIH-
caHHA (IJIA pemiTu MaTepiaJbHUX 3ac00iB), CKIameHi
Ha migcrasi HaABHUX OOJIKOBUX JaHUX HA MOMEHT
HacTaHHS mofii, i3 3a3HaueHHAM OOCTAaBUH BTPATHU/
BHUIIIeHHA MaliHa, 3aTBepAKeHi KOMaHIUPOM B/4
(bopmu y Homatrax 3, 11 mo Hakazy MinoGoporu
Ne 81 Bim 29.03.2021); BimomicTh BuU3HAUEHHS 3a-
JIMIITKOBOI BapTOCTi BiliCBKOBOrO MaifHA HA MOMEHT
BTpaTH/3HUIIEHHA; 3aCBilUueHi B yCTAHOBJIEHOMY 3a-
KOHOaBCTBOM IOPAAKY KOIii pimreHs cymy abo opra-
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HY DOCYIOBOTO PO3CIiAyBaHHA (3a HAABHOCTi); AKIITO
ime cmmcaHHS cTpijielnbKoi 36poi Ta Ooempumacia —
IOIAaTKOBO MOJAEThCA MOBimka Bim mimposmimy MBC
(dbopma y Homatry Ne 3 mo Imerpykuii, 3aTBepaxeHOI
Haxazom Mino6oporu Ne 359 Bixm 29.06.2005);

5. Buxomsaum 3 BapTocTi MaiHa (momaTok 9 mo
Haxasy Mino6oponu Ne 81 Bim 29.03.2021) Ta iioro
HoMeHKJIaTypu (momatok 10 mo Hawxasy MimoGopouu
Ne 81 Bim 29.03.2021), komauaup B/4u abo caM BUIAE
iHCTIeKTOpPChKe TIOCBimueHHA, ab0 HAIIPABJSIE KJOIO-
TaHHA PO HOTO OTPUMAHHSA Pas3oM i3 ITaKeToM IOKY-
MEHTIB 3a IMiNIOPAIKOBAHICTIO BUIIEe Yepe3 BiAMOBiAHY
cay:k0y 3abesneuenus. KIOIoOTaHHA 3 TAKETOM JOKY-
MeHTiB Mae OyTu HaIpaBJI€HO ITOCAAOBi#T 0c00i BUIIOTO
piBHA He misHimte 15 gHIB micaA BUIaHHS HaKasy IPO
pesyJbTaTu pPo3caigyBaHHs ab0 HaaXOMKeHHS 10 B/Y
pitreHHA cyny. SIKIo pimreHHA PO BUAAYY iHCIIEKTOP-
CHKOTO IOCBiTueHHA Mae npuiimatu MinicTp 060poHU,
KJIOTIOTaHHSA Mae OyTu MomepemHbo IMOoromKeHo Jlemap-
TameHTOM (hiHauciB MiHOOOpOHM Ta 3aBi30BaHO IOPU-
IVWYHOIO cayk00f0 Mimoboponu. SIKI0 pimeHHA Mae
IPUIMAaTICh HAaYaJIbHUKAMU CIIY:KO 3a0e3meueHHs Op-
raHiB BifiCbKOBOTO YIIPABJIiHHSA, KJIOTOTAHHA Mae OyTH
HoTroMKeHe 3 BiAImOBiZHMMN KOMAaHAYBadaMM BUIY
(poxmy Biticbk, cui) 3CY, KepiBHUKaMU BiATIOBiAHOTO
opraHy ympaBiiHHA BificbKOBOI ciry:KOu mpaBoOmIOpAL-
Ky 3CY 3a TepuTopiaJbHUM IPUHITUIIOM, (hpiHaHCOBO-
€KOHOMIYHUX OpPTaHiB Ta OPUIUUYHUX CIYKO BUIY
(pomy Bificbk, cuia) 3CY. Ilicasa moromKeHHS KJIOIO-
TaHHA BOHO PAa3oM 3 iHmIMIMBT AJOKYMEHTaMM HaJa€TbCA
Ha TMOTOKeHHA 10 (DiHAaHCOBO-€eKOHOMIYHOT'O OpraHy Ta
Bi3yBaHHSA O IOPUAMYHOL CIY:KOU BifIOBITHOTO CTPYK-
TYPHOTO IiPO3Aiy Oprany BifiChKOBOTO YIPaBJIiHHA.
Axiio pimeHHAa Mae IPpUAMAaTHCh KOMaHAyBaueM BUIY
(poxy Biticek, cuim) 3CY, KiomoTaHHA Mae OyTHU IIO-
To/l’KeHe 3 KepiBHMKaAMU BiIITOBIJHOTO OpraHy yIpas-
gimaa BilficbkoBoi cay:x0u mpaBomopanaky 3CY 3a Te-
pUTOpiaILHUM IPUHIUIOM, (piHAHCOBO-eKOHOMIUHUX
OpraHiB Ta PUANUYHUX CIYKO Bumy (pomy BiliChK,
cun) 3CY Ta IeHTPaTbHUMHU CIyKOaMU 3a0e3TeueHHs
3TiTHO 3 HOMEHKJIATYPOI MaliHa;

6. ITocamoBi 0cobu BUIIOTO PiBHA MAIOTh PO3TJIA-
HYTH KJIOIIOTAaHHA 1 3aTBEPAUTU iHCIEKTOPCHKi mO-
CBiueHHs a00 IPUBHAUNTU MOBTOPHE PO3CJIiTyBaHHSA
nporaroMm 30 IHIB 3 THS HAAXOMKEHHA KJIOIMOTAHHSI;

7. Ilicnia oTpuMaHHS 3aTBEPAKEHOTO iHCIIEKTOP-
CBbKOT'0 IIOCBifUeHHA B/UY CIUCYE BifiCbKOBE MAaifHO
3 O0JIIKY HMIISIXOM BHECEHHS 3aIllCy M0 KHUTU OOJIIKY
BTpaT, KHuUrHU 00siKy Hectau [20].

Takosx caig sasuauuTu, 10 BepxosHa Paga Ykpa-
iHU yxXBaJinja IPOEKT 3aKOHY IIPO BHECEHHA 3MiH 10
ct. 4 3akony Yipainu «IIpo mpaBoBmii peskum maiiHa
y 30poiiHuX cujaax YKpaiHu» OO0 CIIPOINEHHSA IIPO-
Ieaypu CIIMCAHHA BilicbKOBOTO MailiHa. 3aKOHOJaBUYA
imimiaTuBa Ne 10039 6ysa migrpumana 302 romocamu
HapoxHUX memyrartis [21].

IIpoekTOM 3aKOHY IPOTOHYETHCA BHECTU 3MiHU
y cr. 4 3akony Ykpainu «IIpo mpaBoBuii pexum
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MatiHa y 30poiHUX cuyiaxX YKpaiHu» JOMOBHUBIIY il
HOBMMMUM YaCTHHaMM, IO BCTAHOBJIOBATHMYTH OIINIC
CIIPOIIEHO] IPOIeAYPU COUCAHHA BiICBKOBOTO Maii-
Ha, 3TiTHO 3 AKOI KOMaHAWD BiICAKOBOI YacTWHU 3a
HOJaHHAM KOMicii IJIs ciimcaHHsA BiliCBKOBOIO MaiiHa
MaTHMe IIPaBO CBOIM HAKa30M CIIMCYBAaTH 3aKpilljieHe
3a BilICbKOBOIO YAaCTHMHOIO MallHO He3aJIe}XKHO Big HO-
MEHKJIATYpU CIy:K0 3abesmeuenHsa (Kpim 36poi) Bap-
TiCTIO 3a OSUHMUIIO BiiICLKOBOro MaliHa abo 3a OLHUM
akTom mo 100000 HeomomaTKOBYBaHUX MiHiIMyMiB
IOXOIiB TpoManAH 0e3 3aTBepKeHb Ta IOTOMKEeHb
3 IIOCAOBUMU 0cO0aMU BUIIIMX PiBHIB, IPABOOXOPOH-
HUMMW OpraHaMu 4unu Cl'IeI_Iia.TIBHI/IM IIPABOOXOPOHHUM
dopMyBaHHAM y cKJami 30poiHUX cua YKpainu 0e3
IIPOBeIeHHA 000B’ABKOBUX PO3CIiAyBaHb IPUUUH Ta
obcTaBUH BTpaTu ab0 3HUINEHHA, JOCTPOKOBOTO 3HO-
cy, mepeBUTpPATU BificbKOBOTO MaiiHa (Kpim 30poi),
KpiMm BumazakiB HagBHOCTI iH(opmarrii mpo BTpaTty ado
BHUINEHHA, TOCTPOKOBOTO 3HOCY, MEPEeBUTPATU Biii-
ChbKOBOTO MaiiHa (KpiM 30poi) BHACTITOK HeBUKOHAHHSI
a00 HeHAJIEXKHOTO BUKOHAHHA O0CO00I0 CIIY:KO0OBUX
000B’A3KiB a0 BUMHEHHSA 0C0000 IPABOIIOPYIIIEHHA.

JJOKyMEeHTOM TaKOXK ITPOIIOHYETHCS 3alIPOBaKeH-
HS CITPOINIEHO] IIPoIeiypa COINCAHHA BiICBKOBOTO Maii-
Ha y pasi BTpaTu (3HUINEHHA, PyHHYBaHHSI) BHACJI-
IIOK BOE€HHUX (00MOBUX) Iifi.

3asHavaeThCsd, IO TaKe MaiiHO OyIe ImepejiuyBa-
THCA B €IMHOMY aKTi CIIMCaHHSA, I1I0 CKJIAJaTUMEThCA
KoMiciero Ta yuacHmKamu abo cBigkamu moxii, 3a ix
HasABHOCTI, i mMogaBaTUMEThCA Ha 3aTBEPAKEHHA KO-
MaHAyBauy BUAY 30POMHUX cua YKpaiHu. ¥YXBajaeHi
3MiHU CKOPOTATH IPOIEeAyPY A0 2—3 TUIKHIB.

OuikyeThCs, IO peasisallis MmoJoKeHb 3aKOHOIIPO-
E€KTY CIPUATUME IIiABUINEHHIO e()eKTUBHOCTI Yy IIPO-
Imeci crmcaHHs i MOCTAaHOBKM Ha O0JiK BifiCBKOBOTO
MailiHa, PO3BAHTAXKUTH KOMaHAUPiIiB BiliICBKOBUX dYa-
CTUH, AKi OijbIlle yacy IPUIIIATUMYTDH IIiATOTOBIIL
i peanisaiiii came 60#10BUX 3aBAAaHb, IO € TOJOBHUM
mpiopurerom min uac BittEm [21].

IIpormec cincaHHA TEXHIKY CTAa€ MPOCTUM i IITBU-
KUM, aJ)Ke Jyac — TOJIOBHHU pecypc Ha BittHi. Mn
MIYKAaeEMO 1 3HAXOAMMO DPiIIeHHA, AKi IOJErmymoTh
CJaysKOy HaIllMX BOIHIB, a He 3MYIIIYIOTh iX 3aliMaTUCh
crocamu nanepiB. Hakas mpo cnucanHs € OfHUM i3
TaKuX pillleHb.

3aBAAKU CIIPOIIEHHIO MPOIEAYPU Ta CKOPOUECHHIO
CTPOKIiB CIIMCAHHA, KOMAaHANPU OIIEPATUBHIIIIE OTPUMY-
BaTUMYTH iH(opMaIliro mpo noTpedy y BifiCbKOBill TeX-
Himi. 3MiHU 10 TIPOIeAypPU CIIMCAHHA OyJI0 po3pobIeHo
pasom 3 MiHicTepcTBoM 111(hpoBOiI TpaHCchHOpMAIIii.

BucHoBKHN. Y I0CKOHAJIEHHA IIPABOBOTO PETYJIIOBaH-
HA BiIUy:KEeHHA Ta peasidarii BilicbKOBOTO MaiiHa €
BaJKJIMBUM 3aBIAHHAM JAJId 3a0e3neueHHa e()eKTUBHOTO
BUKOPUCTAHHA OOOPOHHUX pecypciB, 3abesneueHHA
HaIioHaJLHOI Oe3meKku Ta 3abe3meueHHA ITPO30POCTi
Ta BiATIOBiATBHOCTI B YIpPaBJIiHHI BiliIChKOBUMU aKTH-
Bamu. HuKde momano KiJibKa MOYKJINBUX HATPAMKIB
YIOCKOHAJEHHA MPaBOBOTO PEryJIOBAaHHA B I[HOMY
KOHTEKCTi:

— CTBOPEHHS OHOBJIEHOTO €IWHOTO Ta 3PO3YMiJIOT0
HOPMAaTUBHOTO aKTy, II0 PETyJIIOE BilUyKeHHS Ta
peaJizariiro BificbKOBOTO MaiiHAa;

— BIOPOBAKEHHA CUCTEMU OOJIiKY Ta iHBeHTapmaaiii
BifiCbKOBOTO MaiiHA AJid YHUKHEHHA MOT0 BTPAT
Ta 3a0e3meueHHA TOUHOI iH(opMalii mpo HaABHI
pecypcu;

— 3abesmeyeHHsA ITPO30OPOCTi Ta BiIKPUTOCTI B mpoIie-
cax BiuyKeHHA Ta peasrisarlii BificbKOBOTO MalHa.
Pospobxa mMexaHi3MiB 30BHIITHBOTO Ta BHYTPIIII-
HBOT'O KOHTPOJIIO, BKJIIOUAIOUN 3aJTyUYEHHSA I'POMaA]I-
CBKOCTi Ta HEIIPOBJIAJHOTO CEKTOPY;

— BIIPOBAJ?KEHHA CyYaCHUX METO/iB OI[iHKMW BapTOCTi
BificbKOBOTO MaliHa nJdA 3abes3lmeueHHs HOTro mpa-
BWJIBHOI IIiHHOCTI Ta peaJrizailii Ha pUHKY;

— BCTAHOBJIEHHSA YiTKMUX HOPM Ta IIPABUJI [IJIS IIPOBe-
IeHHA MyOJiUYHMX ayKIIOHIB IpuW BiguyKeHHi Biii-
CbKOBOT'0O MaiiHa, 11100 3a0e3mMeUnT KOHKYPEeHTHU !
Ta COpaBeIJIUBUN IPOIlEC IIPOTAKY;

— BUKOPHCTAHHSA CyYacHUX iH(MOpMAIilHNX TeXHOJO-
Tifl AJId TOJIETTIIeHHA TPOIeciB 00IiKy, MOHITOPUHTY
Ta yOPaBJIiHHA BiICBKOBUM MaillHOM;

— BCTAHOBJIEHHS MeXaHi3MiB BifmoBimasbHOCTI 3a
OOPYIIIEeHHA NPaBUJ BiAUyKeHHA Ta peaJisarril
BilICBKOBOTO MaiiHa, BKJIIOUYAIOUM aJMiHiCTpaTUBHI,
MUBiJIBHI Ta KPUMiHAJNBbHI CAHKITII.

ITi 3axou MOMKYTBH CIIPUATU CTBOPEHHIO e(heKTUB-
HOI Ta IIPO30POI CHUCTEeMUW YIPaBJIiHHA BiliICBKOBUM
MaiHOM, 3a6e3lMeuyoun HOro ONTHMAaJbHe BUKOPHU-
CTaHHS B iHTepecax HaIllioOHAJbHOI 0e3MeKu Ta cTa-
6imBHOCTI.
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HANPIMKMU MOJAJIbLLIOIO IHCTUTYLINHOTIO
YA OCKOHAJIEHHS AJAMIHICTPATUBHO-NPABOBUX
®YHKLIA NPOKYPATYPU YKPATHU

THE DIRECTIONS FOR FURTHER INSTITUTIONAL
IMPROVEMENT OF THE ADMINISTRATIVE AND LEGAL
FUNCTIONS OF THE PROSECUTION OF UKRAINE

AHoTauif. [TMTAHHS Op2aHI3auii Ta gisiIbHOCTI MPOKYpaTypw, LWASXIB MIgBULLEHHS ii pe3ybTaTUBHOCTI Ta epeKTMBHOC-
Ti, BUKOHAHHS AgMIHICTPATUBHUX YHKLi Op2aHaMM MPOKypaTyp1 HEOGHOPA30BO CTABAIM MpegMeToM yBa21 gOCigHUKIB.
OgHak Cb020gHi iCHye gedilnT PyHgameHTanbHUX TeOPETUYHMUX 3HAHb MPO IHCTUTYLViHEe YJOCKOHA/IeHHs! agMIHICTpaTUBHIX
yHKUIVI npokypatypu Ykpainn. CTaTTs po3271sigde aKTyanbHi NUTAHHS IHCTUTYLiHO20 YGOCKOHANEHHS agMIHICTPATUBHO-
npaBoBux PYHKLi MPoKypatypn YKpAiHW y KOHTEKCTi Cy4acHUX BUKIMKIB Ta gUHAMIKM MPABOBO20 CepeqoBULLd. 30Cepegiy-
€TbCS yBA2A HA BU3HAYEHHI K/IOYOBMX HAMPAMKIB IHCTUTYLiIHO20 YJOCKOHA/IeHHS, BPAXOBYIO4M Cy4dcHi TeHgeHLii Ta noTpebu
CycninbCTBA, 30KpemMa po32/1igatoTbCsl MUTAHHS €PeKTUBHOCTI Ta pe3yNbTaTUBHOCTI pobOTH MPOKYpPATypu B AgMIHICTPATUBHIl
cepi Ta gocnigxKyOTbCA ACreKTH BHYTPILLIHbOI OP2aHi3avii Ta KOHTPOJIIO, CPSIMOBAHI HA MigBULLEHHS e(peKTUBHOCTI gisiibHO-
CTi POKYpATypy B YKPAiHi. 3giICHEeHO aHai3 HAMPAMKIB MOgaabll020 PO3BUTKY MPOKYPOPCbKMX MOBHOBAXEHb B KOHTEKCTI
AagMIHICTPATMBHO-NPABOBOR20 Pe_y/II0BAHHS. ABTOP JOC/IGXYeE HOBi 3UKOHOGABYI MMONOXEHHS, CNIPAMOBAHI HA BU3HAYEeHHS agMi-
HICTPATMBHO20 CTATYCY MPOKYpATYpU. AHAAI3YIOTLCSA MPOGIemMu, WO BUHMKAIOTb NPy 3MiHI gMIHICTPATUBHMX MOBHOBXXeHb Ta
posni MpoKypatypu B CUCTeMi MPaBoBO20 3aXMCTY 2pOMAgsiH. Po3215gatoTbest 0cobMBOCTI peani3awii agmiHicTpaTMBHNX PyHK-
Uil Ta BUKOPUCTAHHSA HOBMX MPABOBUX IHCTPYMEHTIB. [JOCAIgXKeHHs aHai3ye KOHUEnNwii cTaTycy Ta poai NpoKypatypu B cy4ac-
HiVi agMiHICTPATVBHO-MPABOBI CUCTEMi 3 BUGiNeHHSIM K/TI040BUX IPobieM i HegonpaLoBaHb PegopM 3 BUGINEHHSIM MOXKIUBIX
HANPSIMKIB MOGAbLLIO20 OP2aHI3ALiiHO20 TA IHCTUTYLiiHO20 YGOCKOHAIEHHS gMIHICTPATBHO-MPABOBUX PYHKL MPOKypaTy-
py YKpaiHn. Pe3ynbTaTu gocaigxueHHs BUSIBASIIOTb NpobiemMy agMiHICTpaTUBHO-NPABOBO20 CTATYCY NPOKYpATypH, TAKI SIK HE0g-
HO3HAYHICTb PO, KOHPAIKTHICTb MOBHOBAXXeHb TA HEgOAliKM BHYTPILUHBOI OpeaHi3ayii. OTPUMaHi BUCHOBKM MAIOTb MPAKTUYHe
3HayYeHHs /1S N0ganbLLUMX PeopM Ta MOKPALLEHHS! AgMIHICTPATUBHO-MPABOBO20 CTATYCY MPOKYPATYpU, CpUstouM i eekTnB-
Hili y4acTi y npaBo3axmCHIli i NpaBOOXOPOHHI gisbHOCTI, BIgNoBigHii poni y MpaBocyggi Ta 3axucTi npas i ceo60g 2poMagsiH.

Knio4oBi cnoBa: npokypatypa, GyHKLii IpoKypatypu, noBHOBAXEHHS MPOKYpPATypu, CyO’eKT BAAGHNX MOBHOBAXXeHb, Npa-
BOOXOPOHHMII OP2QH.

Summary. The issues related to the organization and activities of the prosecution service, ways to enhance its effectiveness
and efficiency, and the performance of administrative functions by prosecution authorities have been a subject of researchers’
attention. However, there is currently a deficit of fundamental theoretical knowledge regarding the institutional improvement of
administrative functions of the prosecution service of Ukraine. This article explores the current issues of institutional improve-
ment of administrative-legal functions of the prosecution service of Ukraine in the context of contemporary challenges and the
dynamics of the legal environment. The focus is on identifying key directions for institutional improvement, considering modern
trends and societal needs. The article examines the effectiveness and performance of the prosecution service in the adminis-
trative sphere and investigates aspects of internal organization and control aimed at enhancing its efficiency in Ukraine. An
analysis of the directions for the further development of prosecutorial powers in the context of administrative-legal regulation
is conducted. The author explores new legislative provisions aimed at determining the administrative status of the prosecution
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service. Problems arising from changes in administrative powers and the role of the prosecution service in the legal protection
of citizens are discussed. The study delves into the specifics of implementing administrative functions and utilizing new legal
instruments. The research analyzes concepts of the status and role of the prosecution service in the modern administrative-legal
system, highlighting key problems and shortcomings in reforms and suggesting possible directions for further organizational
and institutional improvement of administrative-legal functions of the prosecution service of Ukraine. The findings of the re-
search reveal problems in the administrative-legal status of the prosecution service, such as the ambiguity of its role, conflicts
of authority, and internal organizational deficiencies. The conclusions drawn have practical significance for future reforms and
improvements in the administrative-legal status of the prosecution service, contributing to its effective participation in legal
protection and law enforcement activities, corresponding to its role in justice and the protection of citizens’ rights and freedoms.

Key words: prosecution, functions of the prosecution, powers of the prosecution, subject of power, law enforcement body.

Hoc'raﬂomca mpo6iaemu. Briius Ha QyHKITIOHYBaHHS
MIPOKYyPaTypu He 0OMeKy€eThCA JIUIIE BiITOBiAHOIO
HOpPMAaTUBHOIO peryiaMeHTaliero. He mMeHIT BakInBe
3HAUeHHsS MaloTh BHYTPIiNIHI (hakTOpm opranisaifiiizno-
YIIPaBJIiHCHKOTO XapaKTePy, aJKe YIOPAIKOBAaHICTD,
Y3TOI’KEHICTh B3a€MO/il YaCTUH CTPYKTYPHU IIiJIOTO
€ HeBi’€eMHOI0O YMOBOIO BUKOHAHHSA 3aBIAaHBb Ta JO-
CATHEHHA MeTHU AiAJAbHOCTI nmpokyparypu. llomarra
«opramisaifig» 1070 MPOKypaTypu 3aKkpimieHe B m. 14
ct. 92, ct. 131-1 KoucTuTytii Ykpainmu, y HasBi poas-
mimi I ra IT 3akony Ykpainu «IIpo mporypatypy».
3rigHo 3 MMM HOPMAMHU IO 3MiCTy MOHATTA «Opra-
Hizamig» BKJIIOUAIOTHCA IOJIOMKEHHSA IIPO opraHisa-
IitiHy OyIOBY HPOKYPaTypU, CTPYKTYPY il OCHOBHUX
JIAaHOK, €THICTH CUCTEMU, a TAKOYK IIOBHOBAXKEHHHA
IPOKYPOPiB — KEPIiBHUKIB MO0 KEPIBHUIITBA ITiIII0-
pPAIKOBaAaHUMU MPOKypaTypamu Ta iH. TobTo mo cyTi
«OopraHisaiifa» pos3riaAgaceThCA AK IIeBHE YTBOPEHHA,
dAKe Ma€ BiAMOBiHY OpraHisamiiiHy CTPYKTYpPY, CKJIaL
mocaj, 3arajbHy IITATHY YMCEJbHICTH Ta CTBOPEHE
IJiA peasridartil KOHKpeTHOI AiasgbHOCTi. Bigrak Ha-
O0yBae rocTpoTu moTpeda y JOCTimKeHHI HATPAMKIB
iHCTUTYIIATHOTO BIOCKOHAJIEHHA aJMiHiCTPATUBHOTO
(QYHKIIIOHAJY OpraHiB IMPOKypaTypu AK Cy0’ €KTiB
BJAQIHNX MOBHOBaKE€Hb Ta YYACHUKIB BiAIOBimHUX
IIPAaBOBUX BITHOCUH.

Amnami3 ocTaHHIX JOocTim:KeHb i myOaikamii. Y Ha-
yoi agMiHicTpaTMBHOTO HAYIi MUTAaHHAMM JOCJIi-
MIXKEeHHAMHU MUIAXIB iHCTUTYI[IHHOTO YAOCKOHAJIEHHA
agMiHicTpaTuBHUX (QYHKIIN IpoKypaTypu ¥YKpalnu
3atimaisincd, 3okpeMma, [Togromaes C.B. [3] [15] [17]
[18], Kapkau II. M. [5] [13], IBamoB C. M. [5], 3agu-
xaimo O. A. [2], Baropozgniii B. [16], Ycrumenko B. B.
[23] Ta im.

®DopmyTIOBAHHA IIiJiell cTaTTi (IIOCTAHOBKA 3aBIaH-
Hs). Mera cTarTi nosAarae y IponoHyBaHHI HaIpAM-
KiB ImOAAJbINIOT0 iHCTUTYI[IAHOTO YIOCKOHAJEHHSI
agMiHicTpaTHMBHO-IIPaBOBUX (BYHKIIiINT YKpaiHU dyepes
JTOCJTi I3KEeHH IPaBOBUX OCHOB Ta 3ac00iB 3a0e3meueHHA
peanizarnii agmiHicTpaTuBHUX (DYHKIIM IPOKypaTypu
Vxpainu i xapakTepu3yBaHHA IIIJIAXIB BJOCKOHAJIEHHSA
agMiHiCTpaTUBHO-IPABOBOTO 3a0e3MeUeHHA CTATYCy
OPOKYypaTypu y CydacHiyl YKpaini.

Bukaan ocHoBHOTO MaTepiamxy. Tepmin «opranisa-
IMidg» AOBOJI ITMPOKO BUKOPUCTOBYETHCA AJIA IIO3HAUEH-
HA TiAJBHOCTI YU TPOIlECy i3 3abe3meueHHs y3ToIKe-

HOCTi, B3aeMO/[il OKpeMUX eJIEMEHTiB BiIIIOBiTHOTO
YTBOPEHHS, IO CIPSIMOBAHI HA CTBOPEHHS ONTUMAJIb-
HUX YMOB 11010 e(heKTUBHOTO (DYHKI[IOHYBaHHSA [JIA JO-
CATHEHHA METHU TaKOTo YTBOPeHHA. [laHe TIyMaueHHS €
OIU3BKUM JI0 TIOHATTS «OPraHi3oByBaTU», I1I0 O3HAUAE
CTBOPIOBATHU, 3aCHOBYBATH I0-HEOYAb, 3aIydaioun
IO IIHOTO iHININX, CIIUPAIOYNCh HA HUX; 3[ilICHIOBATH
3aX01, PO3POOJIAIOUN iX HMiATOTOBKY i TPOBEIEHH;
00’eJHYBATH KOT0O-HEOYb i3 IIeBHOIO0 METOIO; HAJEIKHO
BIIOPAIKOBYBaTHU I10-HEOyAb [1, c. 853].

IlonarTa «oprauisamid», 0 BUKOPUCTOBYETHCA
IJA TMO3HAUYEHHSA MiAJBHOCTI 3 YIOPAJKYBaHHA BCiX
eJIeMeHTiB IIeBHOTO YTBOPEHHs, CTBOPEHHS HEOO0Xis-
HUX YMOB [IJA JOCATHEHHS MOT0 (PYHKIIIOHAJIBHUX
Iijieii, TiCHO IOB’SI3aHO 3 MOHATTAM «YIIPABJIiHHS»,
sagHauae O.A. 3agmxaiino [2, c. 44].

IIpomecu ympaBJiHHA iCHYOTH y OyAb-AKil
cuctemi-opranisanii. IIpu mpbomMy poJsib «BHYTPIiIITHBO-
ro yIpaBJiHHA» 3HAYHO 3POCTAE, AKIIO OpraHisaid
mobyaoBaHa 3a iepapxiuaum tunom. IIpokypaTypa Ha
ChOTOMHI TOOyIOBaHA caMe TAaKUM UYWHOM: BOHA, AK
€IVHA CHUCTeMa, BKJIIOUae B cebe IPOKYpPaTypPH BUIIIOTO
Ta HUKUYoro piBHiB. Tak, BigmoBimHo mo u. 1 ct. 7
3akony Ykpaiuu «IIpo mpoKypaTypy» CHUCTEMY TIpO-
KypaTypu YKpainu craHoBIATH: Odic 'emepambHOTO
IIPOKypoOpa; 00JacHI MPOKypaTypH; OKPYKHI TPOKypa-
Typu; CreriasrizoBaHa aHTUKOPYIIlifiHA TPOKYypaTypa.

3rigao g0 4. 2 cr. 7 3akony YKpainu «IIpo mpo-
KypaTypy», 3a moTpedu, pimenuam ['eHepasbHOTO
OIPOKYypOpa MOXKYTh YTBOPIOBATUCHA CIelliaji3oBaHi
OPOKYypaTypu Ha IIpaBax IIPOKYypaTyp PiBHUX PiBHIB
(ix migposniniB). Ilepenik, peopranuisarmisa, JikBiga-
IMisI, a TaKOX BU3HAYEHHS CTAaTyCy, KOMIIETEHIIil,
CTPYKTYPHU 1 HITATHOTO PO3IHUCY TaK caMoO 3AiliCHIO-
10Tbca I'eHepaIbHUM IIPOKYPOPOM.

O@ic T'enepasbHOTO TIPOKYPOPA € OPTaHOM TIPO-
KypaTypu BUIIIOTO PiBHS I[O0 00JACHUX Ta OKPYIK-
HUX TPOKypaTyp. B cBoio uepry obJsiacHa IpoKypa-
Typa BUCTYIIa€ OPTaHOM HPOKYpPATypPH BUIIOTO PiBHA
IJIA OKPYsKHUX IIPOKYypaTyp, PO3TAIIOBAHUX Y Me-
JKaX aJMiHiCTpPaTWBHO-TEPUTOPiaabHOI OMMHUIL, IITO
miAmamae mifi TepUTOpialbHY IOPUCAUKITII0 00JsacHOl
mpokypatypu (4. 4 ct. 7 3akony Ykpainu «IIpo mpo-
KypaTypy»). B minomy iepapxiuna mobyzmoBa Bu3HaUae
CcyTTEBY chepy YIIPaBIiHCHbKUX BILJIMBIB Ta IIiABUIEH-

HA 1X poJi y QyHKIIIOHYyBaHHI IPOKypaTyp.
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Hemo:xamBO He BpaxoByBaTU Ty OOCTaBUHY, IO
B €IUWHIN cUCTEMi IIPOKypaTypu HOPAN i3 3aKOHO-
aBYO BCTAHOBJIEHUM IIOPAAKOM JisAJILHOCTI iCHYIOTH
opraHisaliifHO-yIIpaBiHCHKI BiIHOCMHM, AKi y CBOIH
OLIBIIIOCTI 3HAXOLATHCA 3a MeXKaMM 3aKOHOJaBUOI0
peryJioBaHHA.

Bigmosimmo mo u. 1 ct. 9 3akony Ykpaiuum «IIpo
OpoKyparypy» came ['eHepaJibHUI ITPOKYPOP OpTaHi-
30By€ [OiAJBHICTH OpPraHiB IPOKYypaTypu, BU3HAUAE
MesKi MOBHOBa)KeHb OPTaHiB INPOKYypaTypUu PisHUX
PiBHIB 100 BUKOHAHHA HUMU (DYHKIIIN IPOKYypaTypu
(m. 2); saTBepmKye: JOKYMEHTHU IOAO0 BHYTPINIHBOI
opranizamnii gianpHOCTi oprauisB mpoxkyparypu (um. 7),
CcTpaTeriio PO3BUTKY IMporypaTypu (1. 71), moIoKeH-
HA TPO CUCTEMY iHAMBIAYyaJBHOTO OI[iHIOBAHHA AKOCTI
poboTu TIpoKypopiB (1. 72), MOPAOK BUMipIOBaHHS Ta
peryJioBaHHA HaBaHTaYKeHHSA Ha IPOKYpopiB (m. 73),
3arajibHi MeTOLUUHI peKOMeHZAIlil s IPOKYPOpPiB
3 MeTol0 3a0e3medyeHHA OJHAKOBOT'O 3aCTOCYBaHHA
HOPM 3aKOHO/AaBCTBA Yy IPOKYPOPCHKIN miAabHOCTL
(. 9) romro.

Tax camo mo rommereHIlii I'eHepaJbHOTO TPOKY-
popa HaJeKUTh YTBOPEHHSA, BUBHAUEHHS IIEPeiKy,
TEepPUTOPiaJbHOI IOPUCAMKILI, peopranisallii Ta Jik-
Bimarmii obsacHMX i OKPYKHUX OPOKYpaTyp, BU3HA-
YeHHA IXHBOI KOMIIETEHI[il, CTPYKTYpU I IIITATHOTO
postucy (u. 4 cr. 10; u. 1 cr. 12 3akony). Huwm, ak
ouinmbHUKOM Odicy I'eHepanmbHOTO IPOKYypOpPa, y HOT0
CTPYKTYPi YTBOPIOIOTHCSA NellapTaMeHTH, YIPaBJIIiHHSA,
Bigminu, ['eHepasibHA IHCTIEKITiA, & TAKOMK 3aTBEPAIKY-
IOTHCA IIOJIOMKEHHA TPO CaAMOCTiMHI CTPYKTYPHI mif-
posminu (u.u. 2, 3 cr. 8). IIpu nmromy I'eHepanbHMII
IPOKYPOP BUIAE HAKA3W 3 MUTaHb, IO HAJIEKATH 0
ioro agMiHicTpaTUBHUX MMOBHOBaXKeHbD (U. 2 cT. 9).

KepiBHUKM 06yIacHUX TPOKYpPATyp OPraHi3oBYIOTH
OigNBHICTD IIUX IPOKYpPATyp Ta 3aTBEPAKYIOTH Bif-
TOBiHI aKTU 3 MUTaHb, 1[0 CTOCYIOTHCA OpraHisarii
iX misIIBHOCTi; BUOAIOTH HAKa3W 3 MUTAHb, IO HaJe-
JKaTh A0 iX agMiHiCTpATHBHUX NMOBHOBAYKEHH (MI.II. 2,
4 4. 1; u. 2 ct. 11). ¥V cBOIO uepry, AiAJBHICTH OK-
PY’KHOI IDOKypaTypu opraHizoBye ii KepiBHUK (1. 2
1. 1 ct. 13), AKKi TaKOK BUAa€ HaKasW 3 MUTAHb, IO
HaJIeXKaTh 0 MOT0 aAMiHiCTpAaTUBHUX TOBHOBAYKEHb
(u. 2 cr. 13).

SKmIo mpolecyasibHiI ITOBHOBasKEeHHA KEPiBHUKIB
3aCTOCOBYIOTHCSA JJIA 3MiHU, BiIMiHM U1 y3TOIKEeHHSI
IpoIlecyaJbHUX PillleHb, TO 00’€KTOM OpraHisalliii-
HO- YIPaBJiHCBKUX BiTHOCHH € 0e3mocepeaHbo TIPOo-
Kypop. Kpim TOr0, BasKJIMBOIO CKJIAZOBOIO BHYTPIII-
HbOl OpraHisamii IPoKypaTypu € CTPYKTypa OpraHiB
IPOKypaTypu, aaKe MijK HEI0 Ta pPes3yJbTaTUBHICTIO,
e(eKTUBHICTIO NiAJIBHOCTL cUCTeMU IPOKYypaTypH,
AK MU 3asHauvajJu, icHye TicHuii 3B A30K [3, c. 69].

Omxe, BHYTPIIIHi#T acmeKT opraxisaiii 6esmoce-
PeIoHBO CTOCYETHCA IMOBCAKIEHHOI poOOTH Ta ympas-
JiHHA B opraHax mpokypartypu. Ciin sasHauuTH, 110
B pe3yJIbTaTi B3aeMoAil Teopil i IPOKYPOPCHKOL IIpaK-
TUKU c(hpOpMyBaJIUCA MEBHI ycTajleHI MOTaaAnu 1100
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cyTi opramizariii poboTu Ta ympaBJiHHA B OopraHax
nporyparypu. OgHaK OKpeMi muUTaHHA, 0COBJIUBO
040 3MiCTy IMOHATIMHOTO amapary, AK i pagimre,
HOCATH NUCKYCiiHU# xapakxTep. lle mepexycim cro-
CYETHCA TAKUX OCHOBHUX IOHATH, AK «OpTaHisaiisa»
Ta «yIPAaBIiHHA».

OpHi aBTOPM BBaYKAIOTh, ITI0 «OpraHisaImidg» IIup-
1IIe «yIPaBJIiHHA» Ta PO3TJIALAIOTH APYTe AK eJIeMEHT
TIePIoTo, iHIMi HaBMmaKuW — A0 OiJbII IITUPOKOTO II0-
HATTA BiJHOCATDL «ympaBiainuA». OKpeMi gocaigHUKMT
BBAKAIOTH IIi MTOHATTSA TOTOXKHUMU [4, c. 18].

II.M. Kapkau numre, 1o «oprauisamia pobotu
B OpraHax NPOKypaTypu» O3HAUa€ BIKUTTA 3aXO0IiB,
COPAMOBAHUX HA PaAIlioOHAJBHUI po3monis poboTwH,
CTBOPEHHS YMOB IJId IIpali il HaJe)XHOTo opraHisa-
MiAHOTO MOPAAKY Ta iHIle. ¥ AKOCTi eJIEMeHTiB Takoi
opranisairii BiH HasuBae: pO3MOAiJ PoOOTH, 0OJIAIIITY-
BaHHA POOOUYOTO MicCIld, CTBOPEHHSA 3MO0POBOI aTMOC-
(hepu B KOJEKTHBI i, «...0e3yMOBHO ITIOCTaHOBKA IIepes
KOJIEKTHUBOM... KOHKDETHUX 3aBIaHb Ta KOHTPOJL 3a
iX BUKOHAHHAM, OIliHKA AKOCTi BUKOHAHOI POOOTU ».
IIpu mpomy aBTOp, 3 OGHOTO OOKY, OTOTOXKHIOE «OpP-
ra”isaimiroo» Ta «yIpaBJIiHHA», KOJU 3a3HAUYAE, IO
«opragisaris poboTu B opraHax IpPoOKypaTypu — Iie
BYKUTTA OPTaHi3aliiHO-yIPaBIiHCHKUX 3aXO0MIiB, AKi
CIIpAMOBaHI Ha BUKOHAHHSA 3aBJaHb OPraHiB IIPOKYypa-
TYPH...», & 3 APYTOTO — aKIeHTye yBary (PaxTUIHO
Ha crnenudini ynmpaBiiiHHA, KOJIU TOTOMKYETHCA i3
paHillle BUKJIAAEHOO y HAYKOBUX MiKepesax, 30Kpe-
ma B.II. PabmeBum, mosuili€o, 3BepTaodu yBary Ha
Te, IO POSTJAAMAI0OYN OpTraHisaliiiHO-yIpaBJIiHCHKI
3aXO0/M, CJiJi BPaXOBYBaTU BIJIUB BUINECTOAIIUX
OPOKYPOPiB HA IiAJIETINX i Opra’y HUMKYOTO MiJIIo-
PAIKYBaHHSA, a TaKOYX KEPiBHUIITBO ¥ KOHTPOJIb 3a
iX miAAbHiICTIO 3 MeTO0 3abesneveHHA e(PEeKTUBHOTO
BUKOHAHHA NOKJIaJeHUX Ha HUX 3aBlaHb, y 4OMY,
BJIaCHe, i ToJIATae CyTHiCTh yupaBiainuda [5, c. 18—19;
5, c. 23]. ¥V mimcymKy, Ha migcTaBi aHANIi3y MOHATH
«oprauisarmida» i «ympasiinaa», II. M. Kapkau pobuts
BUCHOBOK, IO BOHU 3a CBOIM 3MicToM 36iraioThcd.
Ta pasom i3 TuM 3a3Hauae, IO opraHisaliis pobo-
T — Ile KePiBHUITBO KOJEKTUBOM Ha OJHOMY PiBHI
TOPUB3OHTAJBHO: IIPOKYPOP PalioOHy — IIiAJieryi oMy
TIIPaIiBHUKMY Iiel IPOKYypaTypU YU HadYaJIbHUK Bigmity
001aCHOT TPOKYpaTypu — MiAJIersi mpaiBHUKY Bif-
miny. YupaBJaiHHA — IIe KEPIBHUIITBO BUIIIECTOAIIIX
MPOKYPaTyp HUIKUECTOAIIUMU, TOOTO IO BEPTUKAJI:
TIPOKYPOP 00JIacTi — IPOKYPOP parioHy UM HAYaJb-
HUKU YIPaBJIiHb, BiAAisiB 00JImpoRypaTypu — IIpo-
Kypop pationy [5, c. 20].

SKIimMo Mu 3BepHEMO yBary Ha IMOJIOMKEHHS 4. 1
cr. 15 Tta u.u. 1, 3 cr. 39 3axkonmy Ykpainu «IIpo
IPOKYPATypPy», TO IOOAUMMO, II[0 3aKOHOIABEIb BU-
KOPUCTOBYE TePMiH «KepiBHUK» CTOCOBHO aJIMiHicTpa-
TUBHUX IOCAJ B OpTraHax MPOKYpaTypH, IPUUOMY AK
100 OpraHiB, TaK 1 IX CTPYKTYPHUX IiApo3aijiiB.
3HOB-TaKU, BUXOAAYMN 3i smicty u.u. 1-3 ct. 8, cT.
ct. 9-13, u.u. 1-4 cr. 17 3akony Ykpaiuu «IIpo
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MIPOKYpaTypy», ¥ AKUX IependaveHi MOBHOBAMKEHHSA
KepiBHUKIB IPOKypaTyp BCix PiBHIB, Iepemycim I1010
«oprauisamii gigapHOCTi», MiAMOPAAKYBaHHA IIPOKY-
POpiB Ta BUKOHAHHA HaKasiB 1 BKa3iBOK, JOXOAMMO
HaCTYIHUX BHCHOBKiB.

Ilo-niepmie, 3 orssggy Ha HEBUKOPUCTAHHA 3aKO-
HOJABIlEM TEPMiHY «yHOpaBJIiHHA» (3a BUHATKOM
u. 1 cr. 8 3aKoHy, Ae 3TaAyeThCA IIPO YIPaBIIHHA
00’eKTaMu AepiKaBHOI BJIACHOCTi, IO HAJEXKaTh 10
chepu yupasainua Odicy 'emepasbHOro TPOKypOpAa,
a TakoxK 4. 5 cr. 39 3aKoHY B UaCTUHiI BpaXyBaHHSA
YIpaBIiHCHKO-OPTaHi3aTOPChKUX 3Mi0HOCTEH KaHIM-
JIaTiB Ha agMiHicTpaTWBHI mocaau mpu HajgaHHI Pamoio
OPOKYpPOPiB YKpaiHM BIAMMOBIMHUX PEKOMEHAAITIN AJid
MMpU3HAUEHH) Ta, HATOMiCTh, BUKOPUCTAHHSA 3aKOHO-
IaBIlEM TEPMiHY «OpraHisallisg», MOMKHA IIPUIYCTUTH
OIU3bKICTD, AKIO HE TOTOMKHICTh MOHATH «yIIPABJIiH-
Hf» Ta «OpraHisamisa».

Ilo-npyre, «yupaBiiHHA» Ta «KEPiBHUIITBO» € TIO-
HATTAMU, AKi, Ha HAIIy JYMKY, CYTO TEOPETUUYHO Ta
YMOBHO BiZIpi3HAIOTHCS JIUIITE 00CATOM YIIPABIiHCHKO-
ro BmJuBY Ha Bigmosigui 00’exTu. Tak, SKIfo Mu
TOBOPUMO IIPO YIIPaBJiHHA OPraHOM HPOKYypaTypu
Yl CTPYKTYPHUM IIiAPO3AiJIOM, TO BUKOPHCTOBYEMO
TEPMiH «KEePiBHUIITBO», a AKIIO IIPO CUCTEMY IIPO-
KypaTypu B IJIOMY YU HUMKUECTOAIIMMU ITPOKYypa-
TypaMu — <«YIIPaABIiHHA».

BoueBuab IOHATTSA «OpraHizamisa» i «ynpaBiiHHA»
TicHO mOB’aA3aHI MisK co00I0, XO0ua M BiJHOCHO CaMoO-
crifimi. AJie caMOCTiiHICTD 151, AK 3a3HA4YAE€THCA Ha-
YKOBIIAMU, BigHOCHA. [0 cyTO ynpaBiaiHCBKUX (DYHK-
i, AK IIPaBWJIO, BiTHOCATH KEPiBHUIITBO, IPUNHATTA
Ta peajisallifo yIpaBJiHCHKUX pPiIlleHb, KOHTPOJb Ta
mepeBipKy ix BukKoHaHHs. Came 3a MOIOMOTOIO ITHUX
(GYHKILIA 30iHCHIOETHCA YIOPAAKYBAaHHA OpraHisa-
MiHUX BigHOCUH, (DOPMYJIIETHCA CIIPAMOBAHICTD 1X
PO3BUTKY.

Tomy pesynabpraTuBHa Ta e(PeKTUBHA NiAJIBHICTH
IPOKypaTypu (AK i 6yAb-AKOTO) iHIIIOTO MepsKaBHOTO
Ooprany, BHUpPIIIaJbHOIO MipOI0 3ajJeXUTh Bif il mmpa-
BUJIbHOI opranizarnii. B ropuanuniii giTepatypi nouu-
Hatouu i3 70-X POKiB MUHYJIOTO CTOJITTS, MTUTAHHAM
oprauisarii poboTu TmpoOKypaTypu mouasia TPUTiIA-
THCA IIiABUIIleHA yBara, 3BepTAlOThCS O IUX MUTAHD
i B YkpaiHi. ¥ npomy ceHci, BpaXOBYIOUU TOCTATHIO
po3pobeHicTh ¥ HAaYKOBill, HAYKOBO-IPAKTUYHIN Ta
MeTOAMUHIN JiTepaTypi 6a30BMX NUTAHb i TUIIOBUX
eJIEMeHTiB opranisarii po6oTu Ta ynpaBJliHHA B IIPO-
KypaTypi AK y IijomMy, Tak i 3a OKpeMUMU HAMPA-
MaMM OiAJBHOCTi, UeproBe 3BEPHEHHA OO0 IX aHAJi3y
Ta POBKPUTTA 3MICTy BHUIAEThbCA 3aiBUM. Bommouac
BBasKAaeMO 3a HeOoOXigHe 30cepefuTH yBary Ha THUX
CKJIaIOBUX OpraHisarlii, ki, 3 ogHOTO OOKY, B CydUac-
HUX YMOBaX 3a3HAIOTh HAWOigbIIUX TpamchopMaIii
3 OTJIAAY Ha 3MiHM y migxomax Mo opraHisarii poboTu
Ta YIPaBJIiHHA B OpraHax IIPOKypaTypu, 110 Ma€e BU-
pas y BiAmoBimHUX 3aKOHOZABUMX 3MiHAX. 3 APYTroO-
ro — € TAaKUMHU, 1110, HA HAIll TIOTJIAJ, CYTTEBO BILJIM-

BaloTh ab00 MOKYThH BILJIMBATU Ha Pe3yJIbTaTUBHICTH
Ta e)eKTUBHICTD AiAJBLHOCTI IPOKypaTypu. 3o0KpeMa,
e miAxooW Mo MOOYZOBU ONTHUMAJbHOI CTPYKTYpPU
OpraHiB IPOKypaTypu Ta (GOopMyBaHHA HOBUX yIIpPaB-
JIHCBKUX BiTHOCHWH 1 mpoIlenyp 3 OrJAAy Ha 3MiHU
OprauisaIifHoro crarycy IPOKYpPOpPiB, 3yMOBJIEH] II0-
CUJIeHHAM TapaHTill 1X He3aJIeyKHOCTI.

BogHouac 3 oriAny Ha AWHAMIKY 3aKOHOJZABUMX
3MiH mOTPeOyIOTh aHAJI3Y BiATIOBiAHI HOpMU 3aKOHY
Vipainu «IIpo mporypaTypy» Ta IepeoCcMUCIIEHHSA
TPAAUIiTHUX IOTJIALIB HA OPraHi3aIiiHy CTPYKTYDPY
OpraHiB IPOKypaTypH.

Y mpomy ceHci ciaig 3asHaumTH, H[0 OyAb-IKa
CHUCTeMHa AiAJBHICTHL € 3MicTOM OpraHizamiiitHuUX
dopm, cTBopeHux Auaa ii peanisarii. He Bmarmouucs
IO 3aHAJATO AEeTAJILHOTO PO3IJIAAY iCHYIOUUX MOTJIAIIB
Ha CITiBBiTHOIIIEHHA MOHATH «CHUCTEMAa» Ta «CTPYKTY-
pa», MU BUXOAUMO i3 BaKOHOZABUUX (DOPMYJIIOBAHbB.
Ha saxkonomaBuoMy piBHI IPOKypaTypa BU3HAUAETH-
ca axk equHa cucreMa (cr. 1 3akonmy Ykpaiau «IIpo
MIPOKYpPaTypy»). IIoOHATTA «cucTeMa» MOKHA BBAKaTU
IIOHAJILHOTO YTBOPEHHS.

ITonosxenna cr. cr. 1, 7 3akony Ykpainu «IIpo
OPOKYypaTypy» CBiguaTh, IO Il CUCTEMOIO OPraHiB
MIPOKYPATypPU PO3YMi€ThCA €IWHA CYKYIHIiCTH IIPO-
KypaTyp pisHuUX piBHiB Ta cmeriasmisaiiii, moB’A3aHUX
nepemyciMm meToro cBoel miambHOcTi. Ilpu mpomy mifg
CTPYKTYPOIO BHYTPillTHA OyZOBa KOHKPETHUX OPraHiB
mpokypatypu (cT. cT. 8, 10, 12 3axony).

Ha crorogui KJo4oBi ImapaMeTpu CHUCTEMU IIPO-
Kyparypu YKpaiHu 3HAWMIIU CBOE BimoOpaskeHHS
y posgini II (Opramisaritini ocHOBU cucTeMHU IIPO-
KypaTypu) 3a3HAUeHOT0 3aKOHY, 1110, 0e3yMOBHO, Ha-
JIeKUTH IO 30BHIITHLOTO acIeKTy opraHisarii mpo-
KypaTtypu. BogHouac 10 AMCKPEIiiHUX TOBHOBAYKEHb
TemepasbHOTO MPOKYypOpa 3aKOHOMaBeIlb BiTHOCUTH
YTBOPEHHSA CIIelliallisoBaHUX MPOKypaTyp (Ha mpa-
Bax CTPyKTypHOro mimposminy Odicy I'emepambHOTO
IIPOKypopa, 00JacHUX MPOKYypaTyp, Ha mpaBax Mif-
po3misny obsacHol MPOKYypaTypu, OKPYKHUX ITPOKYpa-
Typ, Ha IpaBax IipO3ailly OKPY/KHOI IPOKYpPAaTypu),
a TaKOXX IX peopramisariro Ta JiKBimarmiro, Bu3HAa-
YeHHS CTaTyCy, KOMIIETEHILil, CTPYKTYPH i IIITaTHOTO
posmucy (4. 2 cT. 7); yrBopeHHA B cTPYKTypi Odicy
T'eHepasbHOTO POKYpOpa JemapTaMeHTiB, yIpaB-
JiHb, BigmimiB, a Takox ['eHepanbHoi iHcmeKITii (u. 3
ct. 8) ta CrerianizoBaHol aHTUKOPYUIIITHOI IPOKYypa-
TypHU, BUSHAUEHHSA, 3a MOTOIKEHHAM 3 [[MpeKTopoM
HamionanpbHOr0o aHTHUKOpYIIifiHOTrO 0I0p0 YKpaiuwu,
ii crpykTypu i mrrary (4. 3 cT. 7).

Bigmosigmo mo u. 4 cr. 10 3axony I'eHepanabHUi
MIPOKYPOP YTBOPIOE, BU3HAUAE IIEPEJiK, TePUTOPi-
aJIbHY IOPUCAMKILiI0, peopraHisaliro Ta JiKBigailiro
o0JacHUX TTPOKYPATYp, BUSHAUAE IXHIO KOMIIETEHIIIIO,
CTPYKTYPY 1 mraTHOro po3nuc. IIpu mpomMy B CTPYK-
Typi 00JaCHUX TPOKYPaTyp YTBOPIOIOTHCA TaKi mif-
posminu, AK yupaBJiHHA Ta Bigmiau.
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CamMe CJIOBO «CTPYKTypa» O3HAUAE B3aE€EMOPO3-
MillleHHA Ta B3a€MO3B 30K CKJALOBUX YACTUH ITi-
Joro; OymoBa; ycTpiii, opraHisaris uoro-uedyanp [1,
c. 1405].

A mMm 3a3Hauasim, opraHisariiiHa CTPyYKTypa op-
TaHiB IPOKYpaTypu BIJINBAa€E Ha pe3yJbTaTUBHICTHL Ta
edexrTuBHiCTL ix yHKIioHyBaHHA. [lna Toro, 1106
IisiTbHICTE Ooprany O0yia eheKTHUBHOIO, OTO KaapOBUI
CKJIAJ TTOBMHEH OyTU OopraHi3oBaHUii, TOOTO PO3IIOMIi-
JIeHU# 1o Bifgmismax, yOpaBJIiHHAX, JemapTaMeHTax
abo0 iHIMMX CTPYKTYpHHUX migposmizax. CykymHicTb
CTPYKTYPHUX MiAPO3JiiiB, KOXKEH 3 AKUX Ma€ YiTKO
BU3HAUYEHY KOMIIETEHI[i}0, CTAHOBUTH OpTaHi3aIliiHy
CTPYKTYPY OPraHy IPOKypaTypu (CTPYKTYpy amapa-
Ty) (Odicy I'emepasbHOTO MPOKYpPOpPa, IPOKYPATYyPH
00J1aCHOT0, a TaKOYK OKPY'KHUX IIPOKypaTyp). B op-
ragax Ipokyparypu gie TumuacoBa iHCTPYKIIiaA 3 Ii-
JIOBOZICTBA B OPTaHaX IPOKYpaTypu YKpaiHU, 3aTBep-
moxena Hakaszom I'eHepasnbHOI IpOKypaTypu ¥YKpaiHu
Bixm 12.02.2019 p. Ne 27 [6].

VY n. 114 mosicHIOBAJbHOI 3alMCKU OO BUCHOBKY
Ne 9 (2014) KP€II «EBponeiicbki HOPMY Ta IPUHIIA-
nu 1040 IPoKypopiB» (Pumcbroi xaprii) npamo 3a-
3HAYaEThCA, 110 3abe3neueHHA e()eKTUBHOI TiAJIbHOCTI
3HAXOJUTHCA B ILJIONMHI BiAIOBiJaJIbHOCTI IPOKYypa-
Typu Ta € ii 060B’a3koM. IIpu oMy ii oprauisaiia
Ta CTPYKTypa MOBUHHI BU3HAYATHCSI TAKUM UWHOM,
1100 OIlepaTWBHO BUPIITyBaTH BCTAHOBJIEHI 3aBIaHHSA
3a YMOBU JOTPUMAHHSA BUCOKOI IKOCTi pobotu [7].

Or:xe, CTPYKTYypa amapaTiB IPoKypaTyp Mae 0yTu
Takoio, 11100 HaWKpaIuM YUHOM 3abe3leuyBaTu BU-
KOHAHHA IIOCTaBJIEHUX II€peJl OPTaHOM 3aBIaHb. BoHa
He € CaMOIIiJIJIi0, a JuIle 3aco0oM, 3a JOIOMOTOIO
AKOro 3a0e3IeUuyl0ThCs MaKCHUMaJbHiI pes3yJbTaTh
pob6otu. IIpu popMyBaHHI CTPYKTYPHUX IIiAPO3AiIiB
BajKJINBO He JONYCTUTHU AYyOJIFOBAaHHS IX KOMIIETEHIII],
a TaKoK 0e3CHCTEeMHY, HeZOCTAaTHLBO OOI'DYHTOBAHY
3MiHY CTPYKTYpH.

3BepHeMO yBary Ha MOJOKeHHS H. 30 BUCHOBKY
Ne 11 (2016) KP€II «fkicts Ta edheKTUBHICTH POOO-
TH OPOKYPOPiB, y TOMy umcii B 60poTs0i 3 Tepopms-
MOM Ta OpTaHi30BaHOIO 3JIOUMHHICTIO», AKi CBiUaTh,
10 CTPYKTypa OpraHiB mpoKypartypu Ta ii poboui
MexXaHi3MU MOBWHHI OyTHU JOCTATHHO THYUKUMU IJIA
aIeKBaTHOTO, JOCTATHLOTO, IITBUIAKOTO Ta 3aKOHHOTO
pearyBaHHS Ha OyIb-IKWUI HOBUUN BUKJIUK, OYIb-TO
KPUMiHAJNIBbHUMA, COIioJOTiuHMUI, eKOHOMIiUHUHA abo
miskHaponuuii [8].

Omxe, yIpaBIiHCHKI piBHI, CTBOpPEHi 3a paxXyHOK
KepiBHOTO CKJAAy Ta HadBHA KiJIbKIiCTh CTPYKTYPHUX
Oigpo3aiiiB, ¥ TiCyMKy IPU3BOAUIIN IO JOJATKOBUX
TOTO/IPKEHb CJIYK00BOI JOKYMEHTAIlil Tpyu TPUNHATTI
pillieHb, a TaKOMK CBiAUATEH PO OiMBINI (hopMai3oBaHy
cybopamHarrito mixk mpariBaukavu ['11Y. Hampukiaz,
3BEePHEHHA TI'POMAJAAH IPOXONUIUN O CEMU KPOKiB
Y 4OTUPBOX CTPYKTYPHUX MiAPO3Ainax Mepll HijK Io-
TpanuTy; 10 6e3MocepeJHLOTO BUKOHABIIA. A mpoIecy-
anbHi KepiBHUKU 10 25% pobouoro uacy BUTpAYATIU
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Ha TIOTOKEeHHSA IIPOIECYATbHUX NJOKYMEHTIB Y KepiB-
Humnraa [9, c. 15]. 3asHaueHe cBigUuUTH IPO HEOOXif-
HicTh BpaxyBaHHS Ipu (hOPMYBaHHI YIPaBIiHCBKUX
piBHiIB y mimpospinax: a) MIBUAKOCTI IPOXOAKEHHA
IPOIeyPU HOTOMKEHHHA CJIIY:KOOBUX ITOKYMEHTIB;
0) HemomyIeHHA (DOPMAaIiZoBaHOi cybopAMHAIIIT MiK
IIpaliBHUKaAMU IIPOKYpaTypH.

Ilicoa BigmoBigHMX opranisamiiinmx 3miH y I'ene-
pasibHill mIporypaTrypi YKpainu, ii nmepeliMeHyBaHHSA
B O¢ic I'enepasbHOTO IPOKYpPOpPa, CKOPOUEHHS 3a-
rajJbpHOI IIITAaTHOI YMCEJIbHOCTI MpaIiBHUKIB, ¥ TOMY
YUCJIi TPOKYPOPiB, Ta onTUMisaIlii CTpyKTypHu, OCTaH-
Ha Ha nmouaTok 2020 poxry (3a imdopwmariero, ompu-
JIIOMHEHO0 Ha odimifiHomy Beb-caiiTi Odicy I'enepaib-
HOTO IIPOKYypopa) cKkaazangacs iz 12 memaprameHnTis, 8
OKPEeMUX YIpPaBJIiHb, 2 cHellialisoBaHUX IIPOKYPaTYP.
3arajsibHa IIITaTHA YMCEJIbHICTH IPAIliBHUKIB CTaHO-
BUTH 1,5 Tmc. oci6 [10].

Boguouac y medarumx migpospijiax KiJIbKiCTh Ke-
PiBHOTO CKJIaJy He JiuIlle 3aJUIInNjacsa Maiiske Ha
TOMY caMOMYy piBHi, a I, HaBIIaKu, 3pocja. 30Kpe-
Ma, BiAmoOBiHO M0 Hakasdy I'eHepasbHOTO IPOKypopa
Bixm 21 rpyzaa 2019 pory Ne 100-mr «ITpo saTBep-
mxeHHA cTPYKTypHu Odicy 'eHepaibHOTO TPOKypOpa»
[11], manpuknan, y HdenmaprameHnTti iHdopmaifino-
aHAJITUYHOTO Ta OpraHisalifiHmoro 3abeslmedyeHHH,
KOHTPOJIIO BUKOHAHHSA Ta IIepPeBipoK cTaHy oprasi-
sarii poboTu KepiBHMI cKiyan craHoBUTh 48% Bin
3arayJibHOI KisbKocTi mpamiBHuKiB (26 ocib iz 54);
y HemapramenTi mianoBo-(piHaHCOBOI AiAJIBHOCTI
OyxrajarepcbKoro o0siky Ta sBitHOCcTi — 34% (11
iz 32); ympasiinHi 3aXuCTy IIpaB AiTeld Ta mpoTmmail
HacuibcTBY — 40% (8 iz 20).

Caim sBepHyTHU yBary, IO M0 CHOTOAHI BimcyTHil
yHi(iKOBaHWII HOPMATUBHO-IIPABOBUM aKT, AKUHA OU
BCTaHOBJIIOBaB BUMOTH /10 TPAHUYHOI KiJIBKOCTi CTPYK-
TYPHUX OiApo3AiNiB, MiHIMaJIbHOI Ta MaKCHUMaJb-
HOI YMCeJbHOCTI HMpAaIiBHUKIB y migposaimax, abo K
CIIiBBiTHOIIIEHHA KEPiBHOTO CKJAIy [0 3arajbHOI Ym-
celbHOCTL mpamniBHUKiB. IIpu mpoMy IpencTaBHUKU
T'enepasbHOI MpOKypaTypu ¥YKpaiHM ONpU OPOBedeHHI
opraHizaIiiHOro aHaJIisy B PO3MOBi 3as3HayaJu, IO
TIEBHOIO0 MipOO(YacTKOBO) AJIS MPOKypaTypu OyJIu opi-
E€HTUPaAMU TOJIOKeHHsa moctanoBu KMY Bix 12 Gepes-
Ha 2005 pory Ne 179 «IIpo ymopAgKyBaHHSA CTPYKTY-
pu anapary IeHTPaJbHUX OPraHiB BUKOHABYOI BJaJU,
IX TepUTOpiaIbHUX HiAPO3AITIiB Ta MicIeBUX Jep:KaB-
HUX aaMinicTparmiii» [12].

3akoH Ykpainu «IIpo mporyparypy» y cT. 14 BU-
3HaUae 3arajibHy UHCeJbHICThH IIpPaIliBHUKIB OpraHiB
MPOKypaTypu y KimbkocTi 15 Tuc. ocid, mpu 3arajib-
Hill uncebHOCTI TPOKYpOPiB He Oismbire 10 Tumc. ocib.
Bogrouac 3aKOHOZABCTBOM He Iiepef0aueHO KOHKPET-
HUX BUMOT IO I'DAaHMYHOI YMCEeJIbHOCTI IPAaIiBHUKIB
came Odiicy I'emepasbHOTO TPOKYpOpPa, HE BCTAHOB-
JIeHO U CHelliaJbHUX BUMOT IO YACTKM HOTO ITpaIliB-
HUKIiB y BiJHOIIIEHH] 0 3araJabHOI YMCEJIBHOCTI B Op-
raHax IpOKyparypu YkKpainm. ¥ 4. 2 ct. 14 3akony
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Yxpairu «IIpo nmpoxkypaTypy» Juille 3a3HaUeHO, II0
Y CTPYKTYPi OpraHiB IpoKypaTypu BCTAHOBJIIOIOTHCH
mocagy JepsKaBHUX CJIYKOOBIIIB, iHINTUX TpaIliBHU-
KiB, MiITbHICTh AKUX PETYIIOETHCA IIUM 3aKOHOM Ta
iHmMMY 3aKOHOJABUMMU aKTaMu ¥ KpaiHu.

TakoX BiIKPUTUM 3aJIUIITAETHCA MUTAHHA JOIiJIb-
HOCTi BCTAaHOBJIEHHSA IIOCaJ IPOKYPOPIB ¥ CTPYKTYPi
Ta IMITATHOMY posmnuci migposminiB (BigminiB, ympas-
Jginb, JlemapramMeHTiB), AiAJbHIiCTL AKUX Oesmoce-
penHbBO He TOB’s3aHa 3 peasiszaiiielo GYHKIIH mpo-
kyparypu. Tak, y 2019 poui 27% mnpoxypopis I'TTY
BUKOHYBanu (QPyHKIII «bex-odicy», a Bcroro 51%
MpaIiBHUKIB Big 3arajmbHOI umceabHOCTi [9, c. 14].

Ha gymry II.M. Kapkaua, «..TigbKM Ti mpairiB-
HUKY TPOKYpaTypu, ki 6e3mocepeqHbo 3MiMCHIOIOTH
GyHKIII, mokIageHi Ha Tpokypatypy KoHcTuTyIieio
Vipainu Ta iHMUMU 3aKOHAMHU, ITOBMHHI MaTu CTa-
Tyc IpoKypopiB». IIpu nmpomy Takwuii craryc He Io-
BUHEH HaJaBaTHCA IpalliBHUKAM IIPOKypaTypu, AKi
3aliMarThCA, HAIIPUKJAL, MaTepiaJbHO-TeXHIUHUM,
KaJapoBUM, IIPABOBUM, (hiHAHCOBUM, PEKUMHHUM 3a-
Oe3meueHHAM; MPAI[iBHUKAM CTATHUCTUYHOI CIIYy:KOHU,
cexperapiaty Tomrio [13, c. 237]. Boguouac, xoua Ta-
KU migxin i BOauaeThes JOTIUYHKMM, OSHAK BiAIOBigbL
Ha Ile TUTAaHHA HEOJHO3HAYHA, aJKe 3a0e3meuyBaiib-
Hi, TomOMiKHI HapAMU poOOTH, 30KpPeMa IIPaBOBOTO
a00 KaapoBOTO COPAMYBAHHSA, iHOAI MOTPeOYIOTH Bif-
TOBiAHOTO MOCBiAy pobOTH HA MOcazax caMe IIPOKYpO-
piB, 3Baskarouu Ha (paxoBUU piBeHb IPAIiBHUKIB, AKi
po3yMioTh cnenu@iKy IPOKYPOPCHKOI AiAJTBHOCTI.
IIpu mbOoMy TIPOKYPOPH, AK IIPABUJIO, He BUABIAIOTH
OasKaHHA TPOJOBIKYBATU CBOIO POOOTY Ha Iocagax
Iep:KaBHOI Ccay:k0u B MPOKYypaTypi, III0 OB’ sA3aHO
He CTinbKU 3 npodeciiHUM IpecTHiKEM, CKiJIbKU
3 BiIMOBiIHMMU COI[iaJIbHUMM TapaHTiAMU CTATYCy
mporypopiB. Kpim Toro, mocsinm 3apybiskHUX Kpain
(T'pysia, Ilonpmia) cBifuuTh, PO HAaABHICTH ITOCAT
IIPOKYPOPiB B OpraHizamiiiHux CTPYKTYPHUX HiApo3-
Oinax, mifAJbHICTD AKUX He II0B’s3aHa i3 BUKOHAHHIM
O6esmocepeHiX (QYHKIIN HpoKyparypu (aHagiTmuHi
migpoaminu, KampoBi, migposminu i3 3abesmeueHHA
IiATBHOCTI KepiBHUIITBA).

Buxogsauu i3 0co0aMBOI 3HAUMMOCTI AJIsI CYCIIiIb-
cTBa i Jep:xkaBu IeBHUX cdep IpaBOBifHOCHH, BBAa-
JKaemo, 10 B cTpYKTypi Odicy I'emepanabHOTO TIpO-
Kypopa 3a KOMILIEKCHUM TPUHIIUIIOM MOXKYTh OyTU
chopmoBaHi migposginu (demapraMeHTH): 3aXUCTy
IIpaB I'POMajAH Ta iHTepeciB Aeps;kaBu B cepi HaBKO-
JUITHBOTO MPUPOAHOTO CEePEeIOBUINA; 3aXUCTy IIPaB
rpoMajsAH Ta iHTepeciB Jep:xkaBu B cepi 0XOpoHU
37TOPOB’sI, OCBITM Ta IIpalli; 3aXUCTy IIpaB AiTeil Ta co-
MiaJIbHO HE3aXUIIEHUX I'POMALAH; 3aXVCTy iHTEpeciB
Iep:xkaBu B OromKeTHiN chepi. [Ipu mmbomy B obIacHUX
OpoKypaTypax — yHOpaBJIiHHA.

Bigraxk sasmauuMmo HactynhHe. llo-mepmre, npu-
3HaUeHHS OPraHis3amiiHOl CTPYKTYpPU IPOKYPOPCHKOL
cucrteMu Ta poboumx amapartiB ii oprauiB moJsarae
B IIPAKTUYHIN peaJsrisalii KOMIIETEHIIil TPOKYypaTypH.

Big Toro, sk BoHa moOymoBaHa, 3aJIEKUTH e(DEKTUB-
HicTh camol mpoKypopchbKoi mianpHOocTi. Ilo-gpyre,
mpoIlec onTuMisarii opranisamiifHol CTPYKTypU Mae
O0yTu BcebiunHo oOMipKoBaHUM. I10o- TpeTe, CTPyKTypa
amapaTiB OBUHHA OyTM Takoio, IMo0 HaKpalie 3a-
Oe3meuyBaT BUKOHAHHSA TTOCTABJIEHUX TIepe]l OPTaHOM
3aBIaHb. [Ipu popMyBaHHI CTPYKTYPHUX TiAPO3AiTIiB
Ta BU3HAUEHHI iX KOMIIETEHIii BasKJIMBO 3am00irTu
IJIyTaHWHI B POOOTI Ta He AOMYCTUTU AyOJIOBAHHS
KoMmiereHIirii. Barome smauenHs mae crabijibHiCTH
CTPYKTYPHU Ta HETOUYIIEeHHSA MOCTiNHUX, 6e3CHUCTeM-
HUX, HeJOCTAaTHLO OOI'pyHTOBaHUX 3MiH. Ilo-ueTBep-
Te, IJIA MiABUITEHHA e(peKTUBHOCTI MTPOKYPOPCHKOTO
BIIJIMBY Ha IIeBHIi cepu IpaBOBiZHOCUH, III0 CTAHOB-
JATh OCOOJUBY BaKJIUBICTDL MJIsT CYCHiMBLCTBA i Zmep-
JKaBW, a TAKOK IiABUINEHHS PiBHA 3aXUCTY OKPEMUX
KaTeropii rpomMansaH, AedAKi CTPYKTYPHI migposmianm
arapariB IPOKypaTyp AOIiJIbHO CTBOPIOBATHU 34 KOMII-
JIEKCHUM IIPUHITAIIOM.

Heob6xigHicTh mMoCcUIEHHA HE3aJEKHOCTI MPOKY-
popiB AK 0as30Boi 3acamu AiAIBLHOCTI IPOKypaTypu
VYxpaiau (m. 5 u. 1 cr. 3 3akony Ykpainu «IIpo mpo-
KypaTypy») 3yMOBJIIO€ TOTPe0y B HAABHOCTI IPO30PUX
Ta CIpPaBeAJIMBUX IIPOLeAYP V BUPIiNIeHHI INTaHb,
OB ’A3aHUX 31 cTaTycoM HPOKYpPOPiB, 30KpeMa mif
yac MPU3HAYEHHS Ha MOcCaau, 3BiIbHEHHS, MPUTAT-
HEHHA [0 AUCIUILIIHAPHOI BiAMOBiZaJ BHOCTI TOIIO,
a Taxk caMO OopraHisallii IPOKypOpiB IJad caMOyIIpaB-
airHaA. Ha 1me HeogHOPa3oBO 3BEPTAETHCA yBara AK
B IIOJIOXKEHHAX MIiMKHApPOAHUX NOKYMEHTIB y cdepi
IPOKYPOPCHKOl AiAJBHOCTI Ta cTaTyCcy HTPOKYPOPIB,
TaK i B KOMEHTapAX OKPEeMUX eKCIIePTiB.

ITyaktom 5 Pexomengarmii R (2000) 19 KM P€
mepeabaveHo, IO Aep:KaBU MAIOTh BIKUTH 3aXOiB,
1100: a) mob6ip KaHAUAATIB, MiABUIIIEHHA IPOKYPOPiB
B mocaji Ta iX mepeBeleHHA 3AiMCHIOBAJIOCA 3TiTHO
i3 cmpaBemJMBOIO i HeymepemKeHOI0 MIPOIeAyPOIo;
0) Kap’epa IPOKYPOPiB peasizoByBaJsiacsa BigmoBif-
HO MO BimoMmX i 00’€KTMBHUX KPUTEPiiB, TAKUX AK
KOMIIETEHTHICTh i mocBix poboTu; B) mepeMmimieHHA
Ha Mocazax IIPOKYPOPiB MOTJIO TaKOXK AUKTYBATUCS
Ccay:K00BOI0 HE0oOXimHiCcTIO; T') HeoOXimHi ymMOBU I
CIY:KOU peryJiroBaics 3aKOHOM, 30KpeMa, 3apo0iT-
Ha 1JIaTa, mepe0yBaHHA Ha MOCafi, IMEHCisd, a TaKOoXK
BiITIOBiAHMIT BiK BUXOAY Ha IEHCii0; I')IUCIIUILIiHAD-
He TPOBAMKEHHs IOJ0 IIPOKYPOPIB pPeryaioBaJIoCcsa
3aKOHOM 1 rapaHTYBaJIO CIIPaBeIJNBYy Ta 00’€KTUBHY
IPOTeayPY, & TAKOXK MOYKJIMBICTD HE3aJEKHOTO i He-
yIepem:KeHoro meperasany pimmenHs [14].

Tak camo y n.m. XII, XIIT BucuHoBry Ne 9 (2014)
KP€II sasmauaerbes, mo gobip Ta Kap’epa IPOKY-
PpopiB, BKJIIOUAIOUM MiABUINEHHA IO CJOYKOi, MOOGiIL-
HiCTh, MUCIUIIJIiHADHI 3aX0oAM Ta 3BiJIbHEHHS 3 TO-
caau, IMOBUHHI PeryJII0BaTHUCA 3aKOHOM i ITpo30puMu
Ta 00’€eKTUBHUMU KPUTEPiAMU BiAMOBiAHO M0 HeyIe-
pemsKeHUX MPOIeAyp, AKi BUKJIOYAIOTL OYIb-IKY
OIUCKPUMIHAIIiI0O Ta AOMMYCKAITh MOKJIUBICTH HEyIIe-
perxeHoro meperiyiany. BogHouac HaWBUIUIT PiBEeHB

27



// ApmiHicTpaTuBHe npaBo i npouec; ¢iHaHCcoBe NpaBo;
iHdpopmauinHe npaso //

// MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
Cepia: «lOpuaununi Hayku» // N2 12 (70), 2023

npodeciiHIX HABUYOK Ta MOOPOUECHOCTI € HeoOXif-
HOI0 YMOBOIO M1 eeKTHUBHOI CAYKOU TPOKYypaTy-
pu ¥ moBipu rpomazchKocTi mo 1iei cay:kou. Tomy
IPOKypopaM CJif IpoiiTu BiANOBiZHe HaBUaHHA Ta
MiATOTOBKY 3 ypaxyBaHHAM iXHBOI crmerriasisarii [14].

Cain BusHatu, 1o y 3akoni Ykpainu «IIpo mpo-
KypaTypy» B IIiJIOMY 3HAWIILJIX CBOE BTiJIEHHA 3arajlb-
Hi IPpUHIUON Ta MiAXO0AUW MiKHAPOAHUX MOKYMEH-
TiB, BUCHOBKU i pekomeHzaalii Bernermiancbkol Komicil
IIT0ZI0 3aKOHOMPOEKTIB PO pedopMyBaHHA ITPOKYypa-
Typu Yrpainu (CDL-AD (2006) 029 Bixg 17 xoBT-
Ha 2006 pory, CDL-AD (2009) 048 Big 27 :xoBTHA
2009 poxky, CDL-AD (2012) 019 Bix 15 :xoBTuHa 2012
POKYy), a Tako:k orpumani 15 kBiTHa 2013 poKy Bifg
Pagu €Bponu «IIpuHIIUON MIOZO0 POJIi iHCTHUTYIIiO-
HaJBHOI opraHisarii mpoKypopchbKoi ciay:kbu Ta cra-
Tycy IpoKypopiB Yipainu» (Temarnuna guperkTopia
OPUHIUIIIB A0 NPOEKTY 3aKOHY PO HPOKYPATYPY
VYxpaian) [15, c. 178].

HayxkogBrri, aki gocaimxyBaim muTaHHA KaJpoOBOTO
3a0e3meueHHsI TPOKYPOPChKOI AiAIbHOCTI, (pOPMYJIIO-
IOTH PiBHI migXoam mpw BU3HAUYEHI 3MiCTy MOTO CKJIa-
IoBUX (KOMIIOHEHTIB). Ix mie y miTepaTypi (3asBuuaii)
Ha3WBAIOTh OCHOBHUMU BUJaMHU KaApOBOi poboTH,
HampAMaMHu KaApoBoi poboTu, eTamaMu KaapOBOTO
3abesmeuenHs [16, c. 39].

Bognouac 3axon Ykpainu «IIpo mpoxkyparypy He
MiCTUTH BUMOT 0 MOPaJbHUX AKOCTEU KaHAWIATiB
Ha II0cajJly TPOKypopa, a TaK caMO KOMIIETEHIIil yII0B-
HOBAa’yKEeHOI'0 Ha IX BUBUEHHSA Cy0’e€KTa, SK CKJIAaJ0BOL
KBasigikarmiiinoro icnuty. Taka cuTyailis moTpebye
BUPIIIEHHA IIJIAXOM BHECEHHSA BiJIIOBiTHMX 3aKOHO-
mnaBumx 3MiH mo 4. 1 ct. 31 3axony Ykpainu «IIpo
IPOKYPATypPy, IO ¥ HMOJAJBIIIOMY DO3BOJUTH 00MeE-
JKUTU OOCTYI mo mpodecii mpoKkypopa ocobam, AKi
3 OTJIAMY Ha OCOOMCTI pUCU He 3MOKYTHb HAJNEKHUM
YMHOM BUKOHYBaATH IIpodeciiiHi 060B’a3KuU.

Y nmpomy ceHci IIikaBy MO3UILiI0 B CBOEMY pillleHHi
Bim 26 uepBHa 2019 poxy y cupasi Ne 9901/205/19
chopmymatoBaB Bepxosuuit Cyz y cKiami KoJjerii cynm-
niB Kacarritimoro agminictpatussoro cyay [17, c. 21—
22]. Bepxosuuii Cynm, 3Bepratouu yBary Ha 4. 1 cT. 28
3axony Ykpainu «IIpo mporkypatypy», 3TiHO 3 AKOIO
nobip KaHAUAATIB Ha Mocaay TPOKypopa 3HiHCHIOETD-
cA Ha KOHKYPCHUX 3acajmax i3 umesa ocib, axi Biamo-
BizaroTh BUMOraM, ycTaHOBJeHUM 4.4. 1 Ta 5 ct. 27
3akoHy, 3a pesyJabTaTaMu KBaJidikariiHoro icoury,
BOIHOYAC 3a3HAYUB, IO, KPiM HaBeIeHUX BUMOT 0
KaHIuAaTa Ha Iocasy IPOKypopa, BiH IMMOBUHEH Bif-
noBizatu i BcranoBieHuUM Komekcom mpodeciiinoi
eTUKU Ta IOBELiHKU IIPOKYPOPiB HOpMaM, CIPAMO-
BaHUM Ha BI/IpiI_HeHHﬂ eTUYHUX IINTaHb, HOB’ﬂ3aHI/IX
3i craTycoM MPOKypopa, Ta AKi KaHAUAATH HaA TOcCamy
OPOKYypOpa MAalTh IPATHYTHU JOAEPsKYyBATUCA ¥ CBOIHN
npodeciliniii, rpoMajChbKill AiATBPHOCTI I TPUBATHO-
MYy KHUTTi 3apagyu TigBUINEHHA aBTOPUTETY OPraHiB
OPOKYypaTypHu Ta CUPUAHHSA 3MII[THEHHIO JOBipu I'po-
ManaH A0 Hux. TobTo, mosuiia Bepxouoro Cynmy
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OJIATAE B TOMY, IO €eTUYHI ITOJOKEHHA, 3aKpinieHi
B Komexci, MaioTh pO3IMOBCIOMKYBATUCA He JIUITEe Ha
OPOKYpOPiB, a i1 Ha KAaHAWAATIB HA Taki mocaau, IO
notrpedye 3BEPHEHHSA yBaru YIIOBHOBAYKEHOTO Cy0’€KTa
IpU MPOBeeHi mpoleaypu Ho60py.

Taxox vy 3aKoHi He BU3HAUEHO JKOIHNX BUHATKIB
y IpoIeaypi 1o00py CTOCOBHO 0Cib, AKi MaioTh JOCBiz
poboTu B opramax HTPOKypaTypu, HAIPUKJIATL THUX,
XTO IIpamioBaB y I'emepanbHili npokypaTypi Ykpainu
(Odici I'enepambHOTO TPOKYpPOpPa) UM HTPOKYypaTypi
o0sacHOTO piBHSA, 3BiTbHUBCA 3 ITOCAIM, a Uepes Jaesd-
KUH Yac BUPIIIIUB ITOBEPHYTUCA Ha CIYKO0y B OpraHu
mporyparypu. BoueBuzns, ciin nmepenbaunTu IoHai-
MeHIITe CKOPOUeHUI CTPOK M iX HaBUaHHS (CIerri-
anpHOI mixgroroBkm) B TIIIIY Ta BHecTm BimmoBimwi
aminu 1o cT. 33 3akoHy YKpainu «IIpo mpokypaTypy.

Takosx BBasKaeMo, 110 B 3aKOHi cJig 6yjao mepen-
6aunTy TPaBO HA BiACcTaBKy AJA 0cib, AKi mpompa-
IIOBaJIM HA IOcajlaX IMPOKYpPOpiB TpuBaiui yac. Taxe
IPaBO CJOYTyBaJio O OMHiIEIO 3 TapaHTill He3aJIeKHOCTL
mpokypopiB. Kpim Toro, mpoxypopu mManum O0M MOMK-
JUBICTh TPUIIMHUTHU BiJICTABKY 3a CIIPOIIEHOIO ITPO-
menypoio (6e3 ckiaamaHHA KBagdidixamifinoro icmuty
Ta cuerianidoBanoro HaBuauHa B TIIIIY) momasiu
saaBy mo KIIKII (oprany, 1Mo 3ailiCHIOE AWCITHIIII-
HapHe IPOBAIKEHHA) Ta IPOUIIOBIIN, IPUMipoOM,
coiBbecimy [18, c. 146].

B KoHTEKCTI momanbIIoro yI0OCKOHAJEeHHA OpraHi-
sariii Ta missabaocTi TIIITY 6e3yMOBHO KOpUCHUM Oye
BUKOPHUCTAHHA 3apy0isKHOTO HOCcBimy y it cdepi. o
yBaru Moske OyTH B3fATa i MiATOTOBJEHA MilKHAPOI-
HUMHU eKCIIepTaMH’, 3 YypaXyBaHHAM [JOCBiny iHIIHMX
kpain (Xopsarii, I'pysii, ItTanii, Mosagosu i Icnanii),
Koumenmia TIIITY [19].

Y mimomy peasizoBaHa Ha piBHI 3aKoHy YKpainu
«IIpo mporypatypy» cucrema npodeciinol miAroTos-
KU TPOKYPOPIB (110 BKJIIOUAE CIEIiaJIbHY IiATOTOBKY
I KaHAUJATIB Ha IIOCaay MPOKYPOPIB Ta ITiIBUIIIEH-
He KBauridikallii mpokypopiB) mepenbdauae mMpaKkTUUHO
opienToBaHe HaBuaHH#A. [IpakTruHa Opi€eHTOBaHICTH
HaBUYaHHA Ta, AK HACTIJOK, MaKCHUMaJbHa TOTOBHICTH
i (hakTHUHA 3HATHICTH KaHAMAATA HA IIOCALy IIPOKYypopa
BiJ caMoOro mmoYaTKy CaMOCTifHO BUKOHYBATU CJIYKOO0Bi
000B’ 3K TIPOKYpPOpa B MOBHOMY 00CA3i Ta yCBiIOMJIIO-
BaTH IEOHTOJIOTiUHI 0coBaMBOCTi i posib cBOET mpodecii,
a TaKOXX aJalTUBHICTL HABUYAHHA ITPOKYPOPIB A0 pe-
aJbHUX TOTPed MPOKYPOPCHKOI MiAIbHOCTI, HaTAHHSI 1M
HOBUX 3HAHb, VIOCKOHAJEHHS BMiHb i HABUYOK IIpPaK-
TUYHOI JiAJTbHOCTi, HeOOXimHUX A e(eKTUBHOTO BU-
KOHAHHSA CJIYsK00BUX 000B’A3KiB, (hOpMyBaHHA CTIHKUX
Mozened HalexxXHOI mpodeciiiHOl ITOBeIiHKY, — caMe Iie
Mae BUBHAUUTU 3MicT Ipodecifinol mirOTOBKU.

Tagwuii migxig MOBHOIO MipoOi0 y3TOAMKYETHCA i3
mososkeHHAM 1. 5.8. Crparerii pedopmyBaHHSA Cy-
IOyCTPOI0, CYAOUYMHCTBA TA CYMiKHUX ITPABOBUX iH-
crutyTtiB Ha 2015-2020 poxu, cxBajgeHOi YKazom
IIpesunmenta Ykpainu Bixm 20 tpaBHa 2015 poky
Ne 276/2015, BigmoBimHO JO AKOTO TMPUBEAEHHSA
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TOBHOBA’KEHb Ta AiAJBHOCTI He3aJeXXHicTIo, mpode-
cifimicTio, BimmoBimanpHiICTIO Ta e()eKTUBHICTIO IIPO-
KypaTypu Mae BimOyBaTucA y TOMY UHCJHi iI uepes
3MiHU B cucTeMi npodeciiiHol IifroTOBKU Ta IigBU-
meHHa KBawidikallii mpoxkypopis [20].

Has i1 peasiszarii Ta MakCUMaJIbHOTO HAGIMIKEHHST
HaBuaJbHOTO mpoiiecy B HAIIY mo moTped mpoKypop-
CBbKOI MisIbHOCTI 0yJ10 po3po0sIeHo IPOEKT HaKasy [e-
HepaJIbHOI IIpoKypaTypu Ykpainu Big 11 kBiTHA 2016
poxy Ne 148 «IIpo opramisarmito B3aemopii oprauis
npokypaTtypu YKpainu 3 HamionanbHOI0 akazeMiero
mporyparypu Ykpainm» [21]. PakTuuHO 1l IOKY-
MeHT OyB IPOTPaMHUM i Ha CHOTOJIHI He BTpauae CBO-
€l aKTyaJIbHOCTi, He3BasKalouM Ha BiAMOBimHI 3MiHHI
y ct. 80 3akony Yipaiuu «IIpo mporyparypy» (1omo
crBoperHs TIIIIY). Tomy BKpail BaKJIWBUM IIUTaH-
HAM 3ajuInajiocd 3abe3neueHHA 10r0 BUKOHAHHA.

Haxasom Ne 148, 3 omHOoro 60Ky, KEepiBHUKIB
IIPOKYpATyp YCixX PiBHIB 30pi€HTOBAaHO HA CIPUAHHSA
HAIIY y mabiam:KeHHI 4O IpakTUYHUX IOTPeb IIpo-
KypaTypu HaBYaJbHOI, aHAJITUYHOI Ta METOIMYHOL
poboTu Ta BU3HAUEHO KOHKPETHI IMJIAXW TAaKOl B3ae-
Monii, 3 gpyroro, ii pekTopa 3000B’A3aHO OpPraHiB IPO-
KypaTypu A0 €BPOIENCHKUX CTAaHAAPTIB i BCTAHOBJIEH-
HA piBHOBaru MiK 3a0e3meuyBaTu AKiCTh HABUAJIHHOTO
IIpoIiecy Ta HOro CIPSAMOBAHICTH HA peaJibHi moTpedu
IiganpHOCTL npokyparypu. Ilpm npromy, Hanpukriaf,
BCTAHOBJIEHO iHiniaTmBHMI xapakTep podoru HAITY
y (opMyBaHHI TeMaTUKU 3aHATH, AK Pe3yJbTAT Ca-
MOCTifTHOTO BUBUEHHSA BiAmoBimHmx mpobseMm ii mpa-
miBHUKaMu (a He JINIIE ONIPAIIOBAHHA ITPOIIO3UITIH
mpoKypatyp). Peanizaria 1miei mopmu maxasy Ne 148
(mopapx i3 cTa)XyBaHHAM) JaBajia 3MOTY IiATPUMYyBaTH
mpodeciiiHy KOMIIETeHTHICTh BUKJIALAIILKOTO (TpeHep-
CbKOT0) CKJaay B akTyaimbHOMY cTaHi. Cepen iHImo-
ro, HaKa30M aKI[eHTOBAHO yBary ii Ha HeoOXigHOCTi
BMKOPUCTAHHS B HABYAJIHHOMY IIPOIIECi TOSUTHUBHOTO
JIOCBiy opraHisaiii IpoKypOpChKOI AisAABHOCTI, iHHO-
BaIlilHUX TEeXHOJIOTil, cyuacHHX 3aco0iB KOMyHiKa-
mii, 3aJqyyeHHA A0 TPOBENEHHS 3aHATDH IIPAIiBHUKIB
CYZOBUX i IPAaBOOXOPOHHUX OpPTaHiB, iHITUX OpraHiB
Iep:KaBHOI BN, YCTAHOB Ta OpTaHisalliii TOIIO.

OnHak He 3Ba’KaOUYMW Ha Ile, AK 3a3HAYAETHCH
«3 METOI NPUWBEAEHHA BiJoMUMX OpraHisaliiiHo-
PO3MOPALYNX aKTiB y BiANOBiAHiCTH i3 BuMoramm
3aKOHOJABCTBa» HAKa30M ['eHepaJIbHOTO IPOKYypopa
Big 14 gunua 2020 poxy Ne 321 Bim O0yB ckacoBaHmit
[22]. ®PakTHUHO HA CHOTONHI MUTAHHA OopraHisarii
B3aeMoJil opraniB npoxyparypu Ykpainu 3 Tpexin-
TOBUM IIeHTPOM IIPOKYPOPiB YKpaiHU 3aJIUIINJIOCH
He YHOPMOBaHUM.

OTixe, OJIOYKEHHSA MiXKHAPOAHUX (€BPOIENCHKUX)
IOKYMEHTiB, BiAMOBigHUI 3apyOisKHUII JOCBim, Bi-
TUN3HAHE 3aKOHOJABCTBO Ta IPAKTUKA HOT0 3aCTOCY-
BaHHA IO3BOJIAIOTH BUOKPEMUTH He JIUIle (PaKkTopH,
110 3YMOBJIIOIOTH 3MicT mpodeciiinoi (cmernianabHOT)
IiATOTOBKU IIPOKYPOPiB, a Ui HanmpaAMu Ii BAOCKOHA-
JIeHHS, AKi, Ha HAITY IYMKY, IOBUHHI OyTH, 30KpeMa,

TAaKUMU: HAOJMIKEHHS 3MiCTy HaBUYAJIBHOTO IIPOIECY
IO PeaIbHUX IMPAKTUYHUX HOTPed IPOKYPOPCHKOL mi-
AJBHOCTi; e(D)EKTUBHE BUKOPUCTAHHA CIIEI[iaTiB0BaHUX
HaBYAJLHUX ayAUTOPil (3aJiB cymoBUX 3acimaHb) OJIa
imitamii cymoBux IpolieciB Ta 3adydyeHHs, 3a HeoO0-
XimHOCTi, CyAmiB, afBOKATIiB Ta iHIINX BHUKJIALAaYiB
(TpenepiB) mya GesmocepenHBOI ydyacTi B IIpOBeAeHi
TaKUX 3aHATH; BIPOBAMKEHHS HaBUAJILHUX KYPCiB,
AKi 6 copuAau GOpMyBaHHIO HAaBUUOK KOMYHIiKaIii
3i 3MI, y T.u. HaBUUOK MyOJiUHUX AUCKYCiii Ta BU-
CTYIIiB, mOBeIeHHA iH(opMaIllil mpo pedyabTaTu CBOEL
po6oTHy M0 MIMPOKOTO 3arajy Ta iHIIUX CIeIiaJbHUX
KypciB; onTuMmisaria BukJgagambKoro ckiaany TIITY
3aJIs1 TOro, I[0o0 HOoro OiJBIIICTH CTAHOBUJIMN CaMe
OPOKYpOpPU; MifBUINEHHA iHiIiaTUBM IpaIljiBHUKIB
TIIIY y (opmyBaHHI TeMaTUKM 3aHATDH K PE3yJIbTaT
CaMOCTifHOTO BUBUEHHS HUMHU BiATIOBiZHOI mpob.ie-
MAaTUKU, a He JIUIIE OIIPAIIOBAHHA ITPOTO3UILiN ITPO-
KypaTyp; GopMyBaHHA CUCTEMU 00’ €KTUBHOI OIiHKU
AKOCTi HaBYAHHA 3 000B’A3KOBUM 3aJyUYeHHSAM [0
IBOTO TPOIlECY IPAI[iBHUKIB rajiy3eBUX IIiIPO3aiaiB
Odpicy 'emepambHOTO TPOKYypOpA.

Taxo:xx caim morogutuca 3 B.B. Ycrumenko, aka
B KOHTEKCTi MomepHizaIlil cucteMu IigBUINIeHHSA IIPO-
(hecifiHOI KOMIIETEHTHOCTI IPOKYPOPiB 3a3Havae Ipo
HeoOXifTHICTb POBPOOKY IOJOKEHHA IIPO cucTeMy 6es-
mepepBHOTO IIpo(deciiHOr0 HaBUYaHHA TPOKYPOPIiB,
mepexim mo AKoi moTpebye po3poOKUM KOHIIEMIil Ta
nporpamMu PO3BUTKY IIpodeciiiHOl KOMIIEeTEeHTHOCTIL
IIPOKYPOPiB y cucteMi ix OGesmepepBHOro mpodeciii-
HOTO HaBYAHHS, I1I0 HAJACTh 3MOTy 30epertu HaOyTuit
IIO3UTMBHUY HOCBif Ta 3aIIPOBAJUTU 3 ypPaXyBaHHAM
3apy0isKHOTO mOCBimy HOBi hopMuU, TexXHOJIOTiI HaB-
yauaa [23, ¢. 162].

Y KOHTEKCTi yIOCKOHAJIEHHA OpraHidaIiiiHol CKJia-
IoBOI mpogeciiiHol TiATOTOBKU IIPOKYPOPIB B YKpaiHi
Mae IoHaliMeHITe HTHUCA IPO ONTUMI3allilo CTPYKTYPU
TIIIIY; BcTaHOBJIeHHA KBaJdi()iKamiiHMX BUMOT A0
TpeHepiB i BUBHAUEHHA HNOPAAKY ix mobopy B Cra-
tyti TIIIY, a He #ioro muperkTopom; (hopMyBaHHA
MexaHi3sMy 00’€KTHBHOI OI[IHKM AKOCTi HaBUYaHHS i3
3aJIy4YeHHAM JI0 IIHOTO IIPOIIECY KEPIBHUKIB raay3eBUX
migpoaniniB Ogicy 'emepasbHOTO TPOKYypOpA.

OT:xe, Ha mWigcTaBi HaBegeHOTro BUIEe cHopMy-
JII0EMO HACTYITHI BUCHOBKU. Buxonmauum i3 ocobauBoi
3HAUYMMOCTI IJi CycCHiJbCcTBa i fep:xaBu IeBHUX chep
ITPaBOBiIHOCUH, JOBEAEHO, 1110 B cTPYKTYypi Odicy Te-
HepaJbHOTO IIPOKYpPOpa 3a KOMILJIEKCHUM ITPUHITUIIOM
MOXKYTh OyTu chopmoBaHi migposginu (emapramen-
TH): 3aXUCTy IIpaB I'POMAaJAH Ta iHTepeciB mep:KaBuU
B cdepi HABKOJUMIIHLOTO HTPUPOIHOTO CEepemOBUIINA;
3aXUCTy IIpaB I'POMaAH Ta iHTepeciB mep:kaBu B che-
pi 0XOpoHU 3MOPOB’sI, OCBiTM Ta TpAaIlli; 3aXUCTy IIpaB
IiTe# Ta CcoOIiasibHO HE3aXUINEHUX I'POMAAH; 3aXUCTY
inTepeciB mep:xaBu B OromKeTHIN cdepi. IIpu mbomy
B 00JIaCHUX HPOKypaTypax — yIpaBIiHHA.

3akoH Ykpainu «IIpo mpoKypaTypy He MiCTUTH
BUMOT 70 MOPAJbHUX SAKOCTel KaHIuIATiB Ha mocamy
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IIPOKYpOpa, & TaK caMO KOMIIeTeHIIil yIIOBHOBa KEHOT'O
Ha IX BUBUEHHs cy0’€KTa, AK CKJAJ0BOI KBasidira-
mittaoro icnuty. Taka curyaria norpedye BupimeHHA
IIJIAXOM BHECEHHSA BiAIMMOBiTHMX 3aKOHOMABUUX 3MiH
mo u. 1 cr. 31 3axkony Ykpaiuu «IIpo mpoxyparypy,
10 y HOJAJBIIIOMY JO3BOJUTH OOMEKUTU JOCTYI IO
mpodecii mpoxkypopa ocobam, sIKi 3 oTIAAY Ha 0COOU-
CTi pucHu He 3MOXKYTh HaJIE}KHUM YMHOM BUKOHYBaTU
mpodeciiini 060B’ABKU.

Y KOHTEKCTi yIOCKOHAJIeHHS OpraHisariitHol cKJa-
ZIoBol mmpodeciiiHol IiATOTOBKY IIPOKYPOPiB B YKpaiHi
Mae moHaliMeHIle UTHUCA IIPO ONITUMI3aIlilo CTPYKTYPU
TIIIIY; BcTaHOBIEHHA KBaJdi()iKaliiHMX BUMOT 10
TpeHepiB i BuUBHAUEeHHA MOPAAKY iX mobopy B Cra-
tyti THIIY, a He #ioro muperkTopom; (opMyBaHHA
MexaHi3My 00’€KTUBHOI OI[iHKU AKOCTI HaBUAHHSA i3
3aJIyYeHHAM JI0 IIHOTO IIPOIlECY KEPIiBHUKIB raay3eBUX
migposainis Odicy 'emepasbHOTO TPOKypOpAa.
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NESAKI OCOBJIMBOCTI ®YHKL|IN
MPOKYPATYPW Y MEPIOJ, BOEHHOIO CTAHY

SOME FEATURES OF THE FUNCTIONS OF
THE PROSECUTOR’S OFFICE DURING
A STATE OF THE WAR

AHoOTaUif. LI CTATTS NpUCBSIYeHa B LiIOMy aHAni3y poi Ta PyHKLIOHANbHUX ACMEKTIB gisiIbHOCTI MPOKypaTypy nig 4ac
BOEHHO20 CTaHY. [loCnigxeHHsl BUCBIT/IOE PyHKLII MPOKYpaTypy B YMOBAX Bi¥iHM, PO32/1gac ii B3AEMOGIlO 3 iHLLIMMMU Op2aHAMM
B/agu Ta 2pOMAGCHKICTIO. Y CTATTi BUCBIT/ICHI gesKi 3 K/0UOBMX BUKINKIB, AKI BUHMKAIOTb G/ MPOKYPATYPY Mig 4AC BOEH-
HO20 CTAHY, Ta MPOMOHYIOTLCA pekoMeHgauii gna onTumisauii ii poboTn B yMoBax Kpu3m, CpUYMHEHOI MOBHOMACLLTAOHUM
BOEHHWM BTOP2HEHHSIM KpdiHu-azpecopd. MeTy CTATTi BUSHAYEHO 5K gOCNIgxKeHHS! i aHani3 PyHKLIOHAIbHIX 0cobnMBOCTeN
NPOKYpaTypu Nig 4ac BOEHHOR0 CTAHY 3 METOI0 BU3HAYEHHS ii poJli, B3AEMOQII 3 iHLIMMMU OP2AHAMM BAAGU TA CYCMIIbCTBOM,
a TaKOX PO3KPUTTSA OCHOBHUX BUK/IMKIB i Mpob/ieM, L0 BUHMKAIOTb Y LIbOMY KOHTeKCTi. BigTak aBTopom CTaTTi 3a uinb 6y/10
M0CTAB/IeHO PO3KPUTTA PYHKLIV MPOKYpATypy Mig 4ac gii NpaBoBo20 pexuMy BOEHHO20 CTAHy Ta HAGAHHS pekoMeHgawii g/s
ONMTUMANbHO20 PYHKLIIOHYBAHHS ii B yMOBAX BOEHHO20 CTAHY 3 MeTOk 3abe3neyeHHs! MpaBoBO20 3aXMCTY 2POMAGSIH Ta edek-
TMBHOCTI NPABOBOI CUCTEMM B LiMX YMOBAX. Y HAYKOBI# pobOTi po32/151gaeTbCs YACTUHA BAXJ/IMBUX ACMEKTIB PO/ MPOKYpaATypu
1ig 4ac BOEHHO20 CTAHY. [locaigxeHHs POKYCYETbCS Ha 3MIHAX GyHKLIOHAIbHUX 3aBJaHb MPOKYPATypy, B3AEMOGIi 3 iHLLIMMM
0p2aHAM¥ BIAGHM TA 2POMAJCHKICTIO. BUBYEHO Ta NPOAHANI30BAHO NEBHI BUKINKM, Ki BUHUKAIOTb §/ISl IPOKYpATYpu y nepiog
BOEHHO20 CTAHY, TA PO32/19gatoTbCs MOXIMBI LLASXM ONTUMI3aui i’ gisibHOCTI B yMoBaX Kpu3u. [1igkpecieHo HeoOXigHICTb
ONTUMI3auii gisNbHOCTI OP2aHIB MPOKYpaTypyu YKpaiHu 3a BignoBigHMX akTyanbHux o06cTaBuH. CTatTs Cpusie po3yMiHHIO poni
NPOKYpATYpy AK MPABOOXOPOHHOR0 OP2aHY B Mepiog BOEHHO20 CTAHY. Pe3ybTaTn qOCAIg)KeHHS CTAHOBATbL BAX/INBUI BHECOK
Y PO3yMiHHS PyHKLii MPABOOXOPOHHO20 OP2AHY B YMOBAX BiliHU Ta BIGNOBIGHO BBEGEeHHS PABOBO20 PexXMMY BOEHHO20 CTAHY
i CrpusIlOTb BJOCKOHANIEHHIO I0PUGUYHOI CUCTeMM gisl ePeKTUBHO20 3aXMUCTy NPaB 2pOMAgsiH Y KpU30BMX CUTYaLisiX. BUCHOBKM
poboTi MOXyTb OyTH KOPUCHI /1Sl PO3YMiHHS! Ta MOKPALLeHHs PyHKLIIOHYBAHHS MPABOBOI CMCTeMM 3a2a/10M Ta CUCTeMU Opad-
HiB MPOKYpPATypu 30KpeMa B yMOBAX BOEHHO20 CTAHY, CMPUSIOYM MigBMLLEHHIO ePeKTMBHOCTI 3axucTy npas i cB060g 2pOMAgsiH.

Knio4oBi cnoBa: npokypatypa, GyHKUii npoKypaTypu, MOBHOBAXEHHS MPOKYPATYpU, MPABOOXOPOHHMIA OP2aH, BOEHHMII
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Summary. This article is dedicated to a comprehensive analysis of the role and functional aspects of the prosecutor’s office
during a state of war. The research highlights the functions of the prosecutor’s office in wartime conditions, examines its inter-
action with other branches of government and the public. The article discusses some of the key challenges faced by the prosecu-
tor’s office during a state of war and offers recommendations for optimizing its work in crisis situations caused by the full-scale
military invasion of an aggressor country. The aim of the article is defined as the investigation and analysis of the functional
features of the prosecutor’s office during a state of war to determine its role, interaction with other branches of government and
society, as well as the disclosure of the main challenges and issues arising in this context. Thus, the author’s goal in this article
was to reveal the functions of the prosecutor’s office during the legal regime of a state of war and provide recommendations for
its optimal functioning in wartime conditions to ensure legal protection of citizens and the effectiveness of the legal system in
these circumstances. The scientific work examines some important aspects of the role of the prosecutor’s office during a state
of war, focusing on changes in its functional tasks and interaction with other branches of government and the public. It studies
and analyzes specific challenges faced by the prosecutor’s office during a state of war and considers possible ways to optimize
its activities in crisis situations. Emphasis is placed on the need to optimize the activities of the prosecutor’s offices in Ukraine
under relevant circumstances. The article contributes to the understanding of the role of the prosecutor’s office as a law enforce-
ment agency during a state of war. The research results make a significant contribution to understanding the functions of the
law enforcement agency in wartime conditions, promoting the introduction of a legal regime of a state of war, and improving
the legal system for the effective protection of citizens’ rights in crisis situations. The conclusions of the work can be useful for
understanding and improving the functioning of the legal system as a whole and the prosecutor’s office system in particular
during a state of war, contributing to the enhanced protection of citizens’ rights and freedoms.

Key words: prosecution, functions of the prosecution, powers of the prosecution, law enforcement body, state of war.

HOCTaHOBRa npob6aemMu. Y 3B’sI3KYy i3 BBeJIeHHAM
BOEHHOTO CTaHy Ta 3BajKalouu Ha cuenudikry
poOCifichKO-yKpaiHChKOl BifilHM, BUHUKA€E aKTyaJbHA
mpobjeMa BU3HAUEHHA Ta amamTallii QyHKIiN mpo-
KypaTypu YKpainu mig gwac BoeHHOTO cTaHy. Oco-
O6JIMBOCTI IIHOTO TIEepiony, TaKi AK Oo0OMe:KeHHs IIpaB
i cBOOOS TpOMaSaH, BiICYTHICTh YaCTKOBOI ab0 MOBHOI
il HopMaJIbHOI CMCTEMH 3aKOHIB Ta BJIAAU, CTBOPIOIOTH
HeOoOXiTHICTH MOCHimKeHHA TOro, AK IPOKypaTypa
MOsKe 3abesIeuyBaTH 3aKOHHICTD, ITpaBa Ta iHTepecu
TPOMAAAH, JOTPUMYIOUNCH BOJHOUYAC OCOBJIUBOCTEM,
iHTerpyiouu IPUHIUNN pearyBaHHA Ha BUHATKOBI
o0cTaBUHU Ta 3a0e3MeUeHHs 3aXUCTy IPOMAaAChLKOTO TI0-
pPAIKY. ¥ KOHTEKCTi il mpaBoBOTO pPeXMMY BOEHHOTO
cTaHy BUHUKAE IMpo0eMa BUSHAUEHHA MeXX Ta 00cATy
IIPaBOBOTO BILJIUBY IPOKYpPATypHU Ha CYCIiJIBCTBO Ta
igIIi TiMKM Biagu mig yac KpusdoBuX cutryarii. Io-
CJTiMKeHHs HeoOXiHOCTI Ta MOIiJIbHOCTI PO3IITUPEHHSA
yy 00MeKeHHSA TOBHOBAYKEHDb ITPOKYPOPCHKOT0 OPraHy
y TIepiol BOEHHOTO CTaHy CTAa€ aKTyaJbHUM 3aBIaH-
HAM A 3a0e3meueHHa AK HeBiAKJIagHOI peakKIrii ma
3arposu Oesrelli, Tak i 30epekeHHA IpaB Ta CBOOOT,
TPOMAISAH y HAA3BUUAWHUX 00CTaBMHAX. 3 OTJIALY Ha
HaBeleHe OMHI€I0 3 BAXKJIUBUX MPOOJIEM, I1T0 BUHUKAE
y 3B’AIBKY i3 MOKJIUBUM BBEJeHHSIM BOEHHOTO CTaHY,
€ IOLiNbHiCTh Ta e()eKTUBHICTL (PYHKIIiII IPOKYypaTy-
pu B yMOBax BOE€HHOTO KOHMIiKTy. CymepeusnBicTh
MiK 3a0e3lmeueHHAM HAIliOHAJLHOI 6e3TMeKU Ta JOTPU-
MaHHAM IIPaB Ta CBOOOM TPOMAIAH CTAE aKTYaJbHUM
nutaHHAM. J[[oCaiKeHHA CIIOC00iB ONTMMAaJIBLHOTO
BUKOHAHHS IIPOKYPOPCHKOIO CIYKO0I0 CBOIX 000B’SI3KiB
y mepios BOEHHOTO CTaHy € HeoOXimuuMm ajsa 3abesie-
yeHHA 0ajaHCy MiK moTpebaMu Mep:KaBU B yMOBax
Kpusu Ta 30epesKeHHAM 3aKOHHOCTI Ta IPaBOMOPAIKY.

Amnami3 ocTaHHIX JOCTiIKeHb i myOikaiiii. ¥ opu-
AVWYHIA Hayli OTUTAaHHAMU JOCTiMKEeHHA (PYHKIIINA
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OPOKypaTypHu y Iepiosl BOEHHOTO CTaHy 3aliMaJiu-

cs, 30Kpema, Jlankin A.B. [2], Typkor M.C. [4],

Becmrambko 1. [5], Kucenrosa O. [5], Tixomos C.B. [9],

Bacunmuuuyk B.I. [9], Bumuescbruii C. A. [9] ra in.
®DopmyTIOBaHHS IijIel cTaTTi (IIOCTAHOBKA 3aBIaH-

Hs). Mera cTaTTi mosArae y mOCHimsKeHHi I aHamisi

(YHKITIOHATBHUX 0COOJMBOCTEH MPOKYPATYpPH I uac

BOEHHOTO CTaHY 3 METOI BUBHAUEHHA 11 poJri, B3ae-

mozii 3 iHIIUMU opraHaMM BJIQAUW Ta CYCIIiJILCTBOM,

a TaKOK PO3KPUTTA OCHOBHUX BUKJHUKIB i mpobiem,

10 BUHUKAIOTh ¥ IIbOMY KOHTEKCTI.

Bukaanm ocHoBHOTO MaTepiaidy. B ymoBax BOEHHO-
IO CTaHy OpraHU IPOKYypaTypu YKpaiHU BUKOHYIOTH
cBOI KOHCTUTYILiWHI QyHKIIii. BigmoBigHo 1m0 moJo-
sKeHb cT. 2 3akony YKpainu «IIpo mpoxyparypy»
ta ct. 131-1 KoucTuTryIii Ha opraim IpoKypaTypu
YKpaiHu mOKJIafeHOo:

1) migTprMaHHS TyO6JIiYHOTO OOBUHYBAUE€HHS B CYi;

2) opraHisariifo i mporiecyasbHe KepiBHUIITBO AOCY-
ITOBUM PO3CJIiAYBaHHAM, BUPIIIeHHA BiIIOBIIHO
10 3aKOHY 1HIINX MUTaHB IIiJl YaC KPUMiHAJIBHOTO
TPOBAKEHHA, HATJIAM 3a HETJIaCHUMU Ta iHITUMUT
CALTUMMU 1 POBIIYKOBUMU LisIMU OPraHiB IIpaBo-
TIOPAIKY;

3) mpeacTaBHUIITBO iHTEpPECiB JepsKaBu B CYIi y BU-
KJIIOUYHUX BUIIAQAKAX 1 B MOPAAKY, III0 BU3HAUEHI
3akoHoM [1].

Ilig wac BilfiHM opraHu HNPOKypaTypu BiTKHYJIU-
cqa 31 3HAUHOI0 KiNBbKicTIO pisHOMaHITHMX mpoOieM,
aHaJi3 i ysaraJbHeHHA SIKNX JO3BOJIAE MOMLIUTH iX
Ha OBi rpynu: oprauisariiiai Ta pyHKmioHadbHi. Op-
raHisamifiai mpobseMu mMOB’sA3aHi i3 HaJIEKHUM BIIO-
PAIKYBAHHAM CHUCTEMU HPOKYpaTypu, eeKTUBHUM
YIPaBJIiHHAM HeIO, BUDINIEeHHAM KaJPOBUX IUTAHb
Yy cepemoBHUIII TPOKYypPOPChKOTOo Kopuycy. HaTomicTs
byHKIioOHANBLHI TPOOIEMU CTOCYIOTHCA 3a0e3IeUeHHA
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3JIaTOKEeHOTO i Oe3mepebiiiHoro BUKOHAHHS OpraHa-
MU TPOKYpPATypU MOKJaJAeHUX Ha HUX 3aBIaHb Ta
(GYHKITiI, a TAKOYK CBOEYACHOT0, ITOBHOTO i BCeOiUHOTO
3IifiICHEHHA IPOKYPOPAMHU CBOIX CJIYKOOBUX 00OB’A3-
KiB. IlepegymMoBOIO IJiA YCIIIITHOTO PO3B’A3aHHA BCiX
mux mpobyieM € HajJeKHe HOPMATHUBHE BPeryJIIOBaH-
HA OUTaHb OpraHisariii Ta mAiAJBHOCTI MPOKypaTy-
pu B yMoBax BifiHM, a TaKOK po3poOKa BcebiuHOI
nporpamMm fAiii i B:KUTTA Ha II OCHOBI KOMIJIEKCY
opraHisamiiiHoO-yIpaBJIiHCBKUX 3aXO0JiB, CIPAMOBA-
HUX HAa MaKCHUMAJbHO THYUYKE Ta OIepaTHUBHE BUKODU-
CTaHHA pecypciB opraHiB mpokypatypu. Ilpu mpomy
B YMOBax BifilHM HeoO0XifHO 3a0e3meuuTy PO3YMHUHA
OasiaHC MisK 3aBEaHHAMU 3a0e3IIeUeHHA IPOKYPOPiB,
iHmUX MpaIiBHUKIB, a TAKOXK I'POMaAAH — 3 OJHOTO
00Ky, Ta IMPOJOBIKEHHAM SKOMOTa OiJbIIT MOBHOTO
i HaJIe’KHOTO 3ilICHEHHSA IPOKYPOPaAMU MOKJIAAEHUX
HA HUX KOHCTUTYIINHUX (QYHKI[ilT — 3 iHIITOr0 GOKY.
IIromy crpusiTuMe BIPOBAIKEHHSA Yy MPAKTUKY PO-
00TH TPOKYpPATypPU AUCTAHITIMHOTO PEeXUMY POOOTH,
CIIPOINIeHHA MEeXaHi3MiB IIepeBeleHHsA Ta BiApAIKeH-
HS TPOKypopis [2, c. 1214].

VYMo0BU BiflHWM BUKJIMKAJIU CEPHO3HI TPYyAHOIIL
y cdepi KagpoBoro 3abe3meueHHs MTPOKypaTypu. He
MOKHA He Big3HAUMTH, IO IIe O0yJI0 OOYMOBJIEHO it
BUKJINKAQHO HacaMIlepe], eBaKyallielo HaceJeHHd 3 pa-
OHiB, me TpuBailoOThL 60i0Bi mii, y 3B’sA3KYy i3 uuM
YyacTWHA MIPOKYPOPIiB Ilepecesusaca B iHIMI perioHun
abo sasmmmuia Tepuropito Yrpainu. Ile cmpuunamio
mpobseMy medinmuTy IPoKypopiB y 6araTbox 00JIacTIX
Yxpainu, 0oco0IMBO B THUX, IO HAWbiabIlle 3a3HAIHN
Bizm 3oHUM 00MOBUX Hiil.

3annsa 3abesneueHHA HAJNEXKHOI opramisaiiii po-
00Ty cueliasidoBaHUX HPOKYPATyp V BiliCBKOBi#
Ta 0OOpPOHHIN chepi MOM0 BUKOHAHHS BU3HAUEHUX
GyHKIIiIY, po3MesXyBaHHA IXHiIX IIOBHOBaXKeHb 13
caMOCTiHHUMU CTPYKTypHUMU nigposdgimamu Odicy
T'enepanbHOTO IPOKYpPOpPaA, 0OJIACHUMY Ta OKPYIKHU-
MU TIPOKypaTypamMu, CBOTO HYacy OyJi0o BUAAHO HaKas
T'enepanbaOro mpokypopa Ykpainu «IIpo ocobmuBocTi
opragisaril gifgJbHOCTL cIlelianizoBaHUX IIPOKYPATypP
y BilicbKOBi#I Ta 060poHHIH chepi» [3].

Jlankin A.B. BKasye, 110 3acJyroBye Ha yBary
i mpobyiema opranisaiiii po60TH OpraHiB HPOKypaTy-
pU IIpU BUKOHAHHI HMMU CBOIX (PyHKIIi}I B yMoBax
BOEHHOT'O CTaHy. 3arajoM MOXKHA BBa)KaTu, IO PO-
00Ta TPOKYpPaATyp 3aJIe;KUTh BiJf TOT0, AKA CUTyAaIlid
CKJIaJach V MiCIIeBOCTi, Je BOHU 3HAXOMATHCA. 3a-
JIeXKHO BiJ 1IIOTO, MOKHA BUOKPEMUTH TPU Bapiam-
Tu oprauisarii ix po6oru: 1) 3ynmuHeHHS AisgJIbHOCTL
MIPOKypaTypu; 2) oOMeKeHHs POOOTH MPOKYpPaTypH;
3) mpomOB:KEeHHA (PYHKIIOHYBAaHHA MPOKYpPaATypHU
y 3BHuaniHOMy peskmmi [2, c. 1211].

Takosx Jlankim A.B. 3BepTae yBary Ha icHyBaHHS
mpobJsieMy 0es3meKy AifAJbHOCTI IPOKYPOPiB IPU BUKO-
HaHHI HUMU CBOI mocazoBux (cay:x00BUX) 000B’A3KiB
y IIepio; BOEHHOTO CTaHy Ta BKasye, IO CIIoCTepira-
€ThCs PisHMM migxim mo pos3B’s3aHHAa IMiel mpobeMu.

ITuranua Gesneku TPOKYPOPiB Ta iHIIMX IpPAIliBHUKIB
OPOKYypaTypu B YMOBaX BiTHW HaJEKHUM YMHOM HeE
peraamMeHTyeThcA. PaKTUUHO, 3abe3meueHHA BJAC-
HOi 0e3meKu MOKJIAMaeThCA Ha CAMHX HPOKYPOPiB
i moske OyTu opramizoBame KepiBHUKaMM OPTaHiB IIPO-
KypaTypu. 3a cBoiM OaKaHHAM i Ha BJACHI KOIITU
IIPOKYPOPHM MOXKYTH CaMOCTifHO mpuzadaBaTu 3acobu
3a0e3meyeHHA 0COOUCTOI Oe3meKym — OPOHEKUJIETH,
KacKu Ta iH., 00JIaIITOBYBATH MiCIsi YKPUTTA B OY-
IiBIAX mporyparyp rtomo [2, c. 1211].

Typxor M.C. sayBaxye, 1110 IPaBo IIOA0 IIPOITeCy-
aJbHOTO KEePiBHUIITBA JOCYAOBUM PO3CJiTyBaHHSIM BU-
IIIWBA€E 3 KOHCTUTYIIIMHNX HATJIATOBUX MMOBHOBAaYKEHb
IIPOKYypopa, MOoro IMpoIlecyaJbHUX IpaB Ta 000B’A3KiB
Y KpuMiHaJIbHOMY TPOBaKeHHi i mepembauae 3a6e3-
MeYeHHA HaJeKHOTO 3aXMCTy 0Co0u, CYCIIiJbCTBA,
Iep:KaBU BiJl KPUMiHaJIbHUX IIPaBONOPYIIIEHb, 0XO-
POHY TIpaB, CBOOOJ Ta 3aKOHHUX iHTEpeciB yUYaCHUKIB
KPUMiHAJIBHOTO IIPOBAKEeHHA, a TAaKOYK 3a0e3meueH-
Hs IIOBHOTO, IIIBUAKOTO Ta HEYIIepPeaKeHOro IOCYI0-
BOTO PO3CJaifyBaHHA. B ymMoBax BemeHHsS 00H0BUX
Oifi, Tak caMo IIiJ Jac miATrOTOBKH OO0 HUX, abo IIicisd
ITPOBeIeHHs YeproBoi 0010Boi omeparrii Ha mpoKypopa
IHOKJIALAEThCA 000B’A30K 3HIMICHEHHS He JIHNIIEe IIeB-
HUX TPOIleCYaJbHUX, a ¥ OpraHisamiiHUX 3aXOiB,
CKiTbKY 0e3 iX mpoBemeHHA HEMOIKJIUBO HAJNEKHUM
YMHOM BUKOHATH 3aXOJM IIPOIECYATbHOTO0 XapaKTepy.
VYV 3B’A3KYy 3 IIM iCTOTHOTO 3HAUEHHS HAOyBae B3ae-
MOJif MPOKypopa AK 3 IpeACTaBHUKAMU BiIOBiTHUX
OpraHiB BiliCbKOBOI'O YIIPaBJIiHHS, TaK 1 3 KepiBHU-
KaMHu OpraHiB IIPOKypaTypu, OpTaHiB BHYTPIMIHiIX
CIIpaB, MiCIIEBOTO CAMOBPAAYBAHHA 3 OpraHisamiiHux
MUTaHb. 30KPeMa HIeThCA PO OpraHisalliiiHi acmekTun
3a0e3mmeueHHA TPOKYPOPCHKOI AiAIBHOCTI — HamaHHA
IPUMillleHHA IJIA PO3MIiIeHHA IpOoKyparypu (Bimmi-
ay), migpoaniniB BificbKoBOI cay:kOu IpPaBOIOPALI-
Ky vy 30poitnux Cunax YKpainum, iHIIIUX BifiCBKOBUX
¢dopMyBaHb, AKi CIPUAIOTH IPOKYPOPOBi ¥ BUKOHAHHI
3aBlaHb KPUMIiHAJBHOTO IIPOBAIKEHHA, BUMIIIEHHA
MicIl AJId rayITBaXTH Ta 6araTboX iHIMNX IIOTOUHUX
opranisamniiinux nutaHb. BukoHaHHS He BCix 3 Iepe-
JiveHWX 3aBJaHb MMOBUHEH 3a0e3lMeuyBaTu KepPiBHUK
opraHy IpPOKYypaTypu; BOJHOUAC BiH MOYKe BUCJIOBUTHU
cBoe OaueHHA IMOAO iX pearisarii [4, c. 279].

Becnanbko 1. JI. 3 oryiagy Ha Te, IIIO ITOBHOBAYKEH-
HS TPOKypopa Ta GYHKIII OpoKypaTypu, moB’a3aHi
3 MiATpUMAaHHAM Iy06JIiuHOTO OOBUHYBAaYe€HHS B CYIi,
oprauisariemo i mpomecyaJbHUM KEPiBHUIITBOM [O-
CYZIOBUM PO3CJilyBaHHAM, BUPIIIEeHHAM BiJIOBiTHO
IO 3aKOHY IHIIWMX NMUTaHb MiJl YyaCc KPUMiHAJIBHOTO
MTPOBAYKEHH, HATJISAOM 3a HerJIaCHUMHU Ta iHIIH-
MU CJAiTUUMU 1 POSIIYKOBUMM AiAMMN OPraHiB IIPaBO-
TMMOPAAKY, IIil Yac BOEHHOTO CTaHY 3a3HAJI IEeBHUX
3MiH Ta 0COOJIUBOCTEl, IPOMOHYE DPO3AIIUTU IX Ha
HacTynHi Buau: 1) moB’s3aHi i3 JOCyIOBUM PO3CIiTy-
BaHHAM — IIe IIPOIEAYPHI Ta Taki, AKi PO3BKPUBAIOTH
CyTHicTh KBaJihikallil IPOKYpPOPOM OKPeMUX BUIIB
IIPaBOIOPYIIeHb; 2) MOB’A3aHi i3 CYyJOBUM DPO3TJIAAOM
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CIpaBU — II€ Ti, 1[0 POSKPUBAIOTH CYTh YYACTi ITPOKY-
popa y miaTpuMaHHI HUM Iy6JiYHOTO OOBUHYBaUeHHS
B YMOBaxX BOEHHOTO cTamy [5, c. 363].

Tax, Becmansko I.JI. 3asHauae, 1110 3MiH, 30Kpe-
Ma, 3a3Haja Ipollelypa LOCYyJLOBOI'O PO3CJifyBaH-
Hfd, 3 ypaxyBaHHAM opraHisaril mpari npoxypary-
pu. IlpuitinarTam pany 3aKOHIB BHOCUJIHUCS 3MiHHI
no KIIK, i3 mpu#iHATTAM AKUX BUIO3MiHEHOIO OyJia
ct. 615 i momana HoBa — cT. 616, a TaKOMXK OesAKi OK-
pemi crarTi. OcCHOBHi 3MiHU cTOCYIOThCA IU(pPOBizarii
IpoIlecy OOCYZOBOTO PO3CJIiTyBaHHSA, a TAKOXK HaBIIa-
KM, BUNAAKIB, KOJIU iCHYIOTH Mpo0sieMu y (PYHKITiO-
HYBaHHiI HeoOXiHUX cepBepiB UM MOPYIIIeHb POOOTH
mepesxi Iareprer [5, c. 363; 6].

KiaouoBUM MOMEHTOM CTOCOBHO ITOBHOBAXKEHD
IIPOKYpPOpPa y 3aCTOCYBaHHI 3amO0iKHMX 3aXO0JiB IO
iTO3PIOBAHOT0 Y1 OOBUHYBAUEHOTO B YMOBaX MOOiJIi-
3aIlilfHUX TPOIIECiB € HeoOXiAHICTD y BiiCbKOBUX Kajl-
pax, Io ITPU3BEJIO A0 IPUNHATTSA YPALOM CKJIATHOTO,
ajie BayKJMBOTO PillleHHA — HAJaHHS MiJ03PIOBAHUM
uyy 00BUHYBaueHUM (OKPiM THX, AKi BUMHUIN KOH-
KPEeTHi BUAW 3JIOUMHIB), III0 TPUMAIOTHCA IiJl BAPTOIO
(abo 10 AKMX 3aCTOCOBAHO iHINMIT BU 3aIm00iKHOTO
3aX0[1y), 3BEePHYTUCA OO MPOKYpPOpa i3 KIOMOTAHHAM
IIPO CKAaCYBaHHSA IIHOT'O 3aI00iKHOTO 3aXO0AY IJISA IIPO-
XOMKeHHSA BiiCbKOBOI CIy:KOU 3a MPU30BOM. A OTKe,
IPOKYPOP TaKOXK HaAijleHUI BiANOBIZHMMU IIOBHO-
BasKeHHAMH 3 I[HOTO NMUTAHHS: 3BEPHYTHUCS i3 KJO-
MOTaHHAM IIPO CKacyBaHHA Iifi 0cobi 3amobiKHOTO
3aXO0/ly A0 CJIAYOTO CYIJi UU CyAy, IO PO3TJIANAIOTH
KpuMiHaIbHe pOBamKeHHA [5, ¢. 363; 7].

B yMoBax BO€HHOTO CTaHy BUHUKJU 3MiHU B P0O0O-
Ti opraHiB mpoKyparypu, i Oysu BusHaUeHi mpiopu-
TeTHI HaIpAMU I1XHBOI AiAJAbHOCTi. [leAKUM BasKIU-
BUM, ajie OOTOBOPIOBAHUM MUTAHHAM € BiTHOBJIEHHSA
BificCbKOBUX HPOKYypaTyp, AKi Oysm JikBimomaHi,
i cTBOpeHHA Ha IXHBOMY MicIli creriajgidoBaHUX TIPO-
KypaTyp y BilickKOBi# Ta 060opoHHi# chepi. Ile muran-
Hs, IMOBipHO, MOTpedye MOKJaMHOTO aHalisy. 3apas
IiATBHICTh IPOKYPATYpP HepeBakHO (DOKYCYETHCA Ha
3aXNCTi IIpaB JIOUHYU Ta iIHTepeciB Iep:kaBU Bif Biii-
CBbKOBOI arpecii, HaJlaHHI [TOIIOMOTH TOCTPAaKIATIUM
Ta, OKPiM TOro, 3AiliCHEHHI Mi’XKHApPOAHOTO CIIiBPO-
OiTHUIITBA B IILOMY KOHTEKCTIi.

3okpema, yacTuHom 2 crarTti 2 3aKOHY YKpa-
i «IIpo mpoxyparypy» BU3HAUeHO, IO 3 MeTOIO
peaJizarii cBoix (yHKIIili mpoKypaTypa 3AiliCHIOE
MiKHapoaHe CIiBPOOITHUIITBO. 3a YMOB BOEHHOTO
CTaHy IIPOKypaTypa YKpalHu aKTHUBHO CIIiBIpAaIIOe
3 Odicom mporypopa MiKHapPOIHOTO KPUMiHAJIBHOTO
Cyny 3 MUTaHb PO3CJIiIyBAaHHSA BOEHHUX 3JOUYMHIB Ta
TMOKapaHHA BOEHHUX 3JOUYMHILIB [8].

TixonoB C.B. gocaimkyBaB muTauHa ePEeKTUBHOCTI
(YHKI[IOHYBaHHA OPraHiB IIPOKYpATypHU y paMKax ix
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yJacTi Ipu BeJeHHi OIepaTWBHO-POBIITYKOBUX CIIPaB
migposmiyiaMu, K1 34iMICHIOITH OTIEPATUBHO-POSIITYKOBY
MiATBHICTD IIi/I Yac IIPaBOBOTO PEIKMMY BOEHHOTO CTaHY.
Tax, BueHHII-IPAaBHUK BKAa3ye€, IO B3aEMOII0 ITPO-
KypaTypu YKpaiHu Ta OifApo3A;ijiiB, 110 34iMCHIOIOTH
OmepaTUBHO-PO3IIYKOBY MiAJAbHICTH, mepemdadueHo
B KIIK Vxpainu, 3akonax Ykpainu «IIpo mporypa-
Typy» Ta «lIpo omepaTmBHO-POBIIYKOBY AifIBHICTH»,
IEeK1TbKOX MIiMKBiZIOMYMX HOPMATHBHO-IIPABOBUX aKTaX,
IpoTe B *KOAHOMY 3 HUX Hellepea0aueHo AieBOTo Ta Cy-
YacHOTO MeXaHi3My, 3/JaTHOTO YCYHYTU iH(opMaIliiHmi
BaKyyM CTOCOBHO CITiIBHUX 00’€KTiB PO3POOKU IJIA
pisHUX Cy0’e€KTiB OIIePATMBHO-POBIITYKOBOL AiAIBHOCTI i
TaKUM YMHOM 3a0e3IeunTy JOTPUMAHHA IpaB i ¢cBoOO
JIOOUHU, TapaHTOBAaHUX 3aKOHOAABCTBOM. PireHHAM
3a3HAUYEHOI mpobseMu, Ha HOro AYMKY, MOMKe CTaTu
crBopeHHA came B Odici 'ermepanbHOro mpoKypopa 3a-
XUIMEHOTO PEECTPY OMEePATUBHO-PO3IIYKOBUX CIIPAaB,
AKUN HamaB OM TPOKypaTypi MOKJIMBICTHL cTaTu Ta-
paHTOM JOTPUMAHHSA ITOJIOXKEHb 3aKOHOJABCTBA, 3aIl0-
0irTm mpOBENEHHIO OIEPATHBHO-PO3NUTYKOBUX 3aXOXiB
CTOCOBHO OJHi€l ocobu pisHMMU ITiApo3misaMu, IITO
ariticaiooTh OPJI, a TakoK KOHTPOJIIOBATY TePMiHMI il
npoBeieHHA. PasoM i3 mum, 3ayBasKyeTHCHA, IO JOILIb-
HO B 3akoHi YKpainu «IIpo omepaTuBHO-PO3IITYKOBY
IiATbHICTHL» TependaumTH, IO 3 METOI0 3amobiramHs
OMHOYACHOMY ITPOBEIEHHIO OMEPATUBHO-POIITYKOBUX
3aXO0[iB, 10 YACTKOBO OOMEXKYIOTh IIpaBa JIIOJUHU, CTO-
COBHO OfHi€el 0coOu PisHUMU Cy0’€KTaMU OIepPaTHUBHO-
posIITyKoBoi misnabHocTi, Odic I'eHepasbHOTO IPOKYpPOPa
MOK€e BEeCTU 3aXUINEHUN PeecTp OIepaTUBHUX IIPOBAa-
I:KeHb [9, c. 93].

BucHOBKM Ta MepPCHEeKTHUBU MOTAJBIIMX TOCJi-
mKeHb. BusHaUM HeBHI HEOOJNiKM y BUKOHAHHI
TIPOKYPOPOM CBOIX 000B’A3KiB Yy 3B’SIBKY i3 BOEHHUM
YacoM, MU BBasKaeMO HEOOXiTHUM HATOJOCUTU Ha He-
00XimHOCTI MOmaBIIIOl PO3POOKY i BHECEHHS BiATIOBif-
HUX 3aKOHOJABUUX NOMOBHEHBL. ['OJIOBHUM 3aBIAHHIM
Yy OpraHiB IPOKYypaTypu 3a CBOEIO MPUPOIOIO € HaJaH-
Hs 0e3IIeperrKoJHOTO TapaHTyBaHHA IPaB i 3aKOHHUX
iHTepeciB ocobu 3 MeTOIO 3amObiraHHA HEOOI'PYHTO-
BaHUM oOMerkeHHAM. OJHAK BaKJIWBO BiI3HAUUTH,
IIT0 BUKJIUKU BOEHHOTO CTAaHy € HellepeadauyBaHUMU
i BUMaraioTh OMEPATUBHOTO pearyBaHHA. 3 ypaxy-
BaHHAM ITLOTO TIPiOPUTETHOIO CTA€E MOMKJIUBICTH 3a-
Oe3meuyeHHA PO3YMHOCTI CTPOKiB i e(eKTHMBHOCTI Bu-
KOHAHHA TPOKYypopaMu CBOIX (DYHKIIiN AK y YacTUHI
poJIi IPOKypaTypu B MeKaX KPUMiHAJIHLHOTO IpOBa-
IokeHHA (MiaTpuMaHHA TyOJiuHOTO O0OBUHYBaueHH,
opranisaria i mporecyasbHe KEePiBHUIITBO AOCYTOBUM
poBcaigyBaHHAM TOINO), TaK i B YacTWHI B IiJoMy
OpeCTaBHUIITBA 1HTEPECiB Aep:KaBU, TOMY caMe Ha
BUPINlIeHHA WX ITPpo0jeM MaTh OyTU CIPAMOBaHIi
TOAJIBIIT HAYKOBI MOIITYKYW Ta HOPMATUBHI PO3POOKH.
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NMPABOBI MPUHLIUMU ®OPMYBAHHS
COLIA/IbHO-L|IHHICHUX NOTPEB BINCbKOBOC/YXBOBLIIB
36POMHUX CUN YKPATHU

LEGAL PRINCIPLES OF THE FORMATION OF
THE SOCIAL-VALUE NEEDS OF MILITARY OFFICERS
OF THE ARMED FORCES OF UKRAINE

AHoTauis. Bctyn. OyHKLioHYBaHHS 30poiiHux Cil YKpaiHu B CydacHNX YMOBAX CTABUTb HA MOPSIGOK GeHHUI MUTAHHS Mpo
nigBuLLeHHs piBHS MOTMBALIT BiYicbKOBOCTY)XO0OBLB, SiKi GepyTb y4acTb y Bigciyi mMoBHOMAcCLLTAGHI 30poiiHii azpecii pocificbkoi
¢egepauii. binbLua yacTmHa BilicbkoBocayx60BUiB 36poiHnx Cra YkpaiHu copmyBanacsi B umsinbHoMy npogeciiiHomy cepeg-
OBULYj, i He Mana 3Mo2n gOCTATHLOIO MipOI0 IHTepiopU3yBATH LIHHOCTI, MPUTAMAHHI BiliCbKOBUM KOeKTMBAM. BkazaHe o0y-
MOBJIIOE KTYA/IbHICTb Li€i CTATTI, NPUCBSYEHOI 3'ICYBAHHIO CYTHOCTI MPABOBMX MPUHLMMIB POPMYBAHHS COLIANBHO-LIIHHICHNX
notpeb BificbkoBOCYO0BLiB 36poiiHnx Cun YkpaiH.

MeTa. MeTolo cTaTTi € BU3HAYeHHs IPAaBOBUX MPUHLMIMIB GOPMYBAHHS COLAIbHO-LIHHICHNX MOTPeb BilicbKoBOC/TYXO0BLIB
36poviHnx Cun Ykpainm.

Marepianm i meTogn. Matepianamu gocnigkeHHsl €: 1) HOpMATUBHO-NPABOBE 3a0e3rneyeHHs! BUXOBAHHS BiiCbKOBOCTY K-
00BUiB; 2) HAOYKOBI MPALi BITYM3HSAHMX paxiBuiB y cepi agmiHiCTpaTMBHO20 Ta BikiCbkOBO20 NMPABA.

B npoueci 3givicHeHHs1 gocaigykeHHs! By10 BUKOPUCTAHO HACTYNHI HAOyKOBi MeTOgu: aHA/i3y Ta CUHTe3y (g1 BUOKPeMIeHHs
MpaBoBOI CKAIAGOBOI B cUCTeMi (hOPMYBAHHSI LiiHHICHOI cepy BilicbkoBOCTY)XO0BLB), CTPYKTYPHWIA METOg (G151 PO3MEXYBAHHSI
BUQiB NPABOBMX MPUHLIMMIB), METOG MOGeNtOBAHHS (MPY BU3HAYEHHI OKPeMuX MOHSATb Ta 3MICTy MpaBoBUX NPUHUMNIB popmy-
BAHHS LiiHHICHWX noTpeb BilicbKoBOC/TY)XO0BLIB), MeTOg CUHTe3Y ((popMYIOBAHHS BUCHOBKIB).

Pe3ynbTatu. Y HayKoBI CTATTi BU3HAYEHO POb MPUHLMMIB GOPMYBAHHS LIHHOCTEN BiliCbkOBOCTY)KOOBLIB SIK OCHOBHMX
30cag BUHWMKHEHHS Y HUX CTiliKux 0COOUCTICHUX KOHCTPYKTIB, ki XapakTepu3ytoTb ix BIGHOLIEHHS go CBITY, 6ATbKIBLYMHM, Bill-
CbKOB020 000B'I3KY, i BU3HAYAI0Tb 0COOAMBOCTI iX MOTUBALiFIHOI chep.

O6JpyHTOBAHO, WO NPABOBi MPUHLMMM POPMYBAHHS COLIAIbHO-LIHHICHUX MOTPeb BiKicbkoBOCAYX60BLIB 36poitHix Cin
YKkpaitm € cknagHum 6a2aTopiBHeBUM YTBOPEHHSIM, siKe BK/IIOYAE LOHAMMEHL gBi 2pynu: 3a2a/IbHOMPABOBI Ta CHeyiasbHi.
3anponoHoBaHo go crewianbHux NPABoOBMX MPUHLIMMIB BIGHECTM: MPUHLMIN LiIeCrpAMOBAHOCTI, KONEKTMBI3MY, EGQUHOHAYA/Tb-
HOCTI, BifiCbKOBO20 /1igepcTBd. OXApaKTepu30BAHO iX MOHATTA Td 3MICT.

3pobnieHO BUCHOBOK, WO BKA3AHI MPUHUMMN 3HAXOGATb CBOE MPABOBE BTI/IEHHS LWASXOM 3AKPinieHHs B HOPMATUBHO-
NPaBOBUX AKTAX, SKUMM Pe2YNIOETHCA MPOXOGXKEHHS BIICbKOBOI CIYOK, a TAKOX Y BUMO2aX KOPNOPATUBHOI BifiCbKOBOTI eTHKM.

[epcriekTuBM. B MOganbLumx HaYKOBMX qOCHIgXKeHHSIX MPOMOHYETLCS 30CepeguTi yBA_Y HA MPABOBUX METOgax opmyBaH-
HS1 coLianbHO-LHHICHNX MOTPeb BiKiCbKOBOCTYX00BLiB 30poiiHiX Cua YKkpaiuw. Lie gacTb 3Mo2y gocaiguTy npaBoBMi MeXaHi3m
3QINCHeHHSs BUXOBHMX BIINBIB.

Knio4oBi cnosa: npasosi npuHUmMnK, npasose 3abe3neyeHHs, LiHHICHa cdepa BilicbkoBOCTY)XO0BLS, MOTUBALS BiliCbKO-

BOC/YKOOBLsI, BUXOBAHHSI.
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Summary. Introduction. The functioning of the Armed Forces of Ukraine in the current conditions puts on the agenda the issue of
increasing the level of motivation of military personnel involved in repelling the full-scale armed aggression of the Russian Federation.
Most of the military personnel of the Armed Forces of Ukraine were formed in a civilian professional environment and were not able to
sufficiently internalize the values inherent in military teams. This determines the relevance of this article, which is devoted to clarifying
the essence of the legal principles of formation of social and value needs of the military personnel of the Armed Forces of Ukraine.

Purpose. The purpose of the article is to define the legal principles of formation of social and value needs of the military

personnel of the Armed Forces of Ukraine.

Materials and methods. The research materials are: 1) regulatory and legal support for the education of servicemen; 2) sci-
entific works of domestic specialists in the field of administrative and military law.

In the course of the study, the following scientific methods were used: analysis and synthesis (to distinguish the legal
component in the system of formation of the value sphere of servicemen), structural method (to distinguish the types of legal
principles), modeling method (in defining certain concepts and content of legal principles for the formation of value needs of
servicemen), and synthesis method (for formulating conclusions).

Results. The article defines the role of the principles of formation of servicemen’s values as the main foundations for the
emergence of their stable personal constructs which characterize their attitude to the world, homeland, military duty, and de-

termine the specifics of their motivational sphere.

The author proves that the legal principles of formation of social and value needs of servicemen of the Armed Forces of
Ukraine are a complex multi-level formation which includes at least two groups: general legal principles and special legal princi-
ples. The special legal principles include: the principles of purposefulness, collectivism, unity of command, and military leader-

ship. Their concept and content are characterized.

It is concluded that these principles are legally embodied by being enshrined in the legal acts regulating military service, as

well as in the requirements of corporate military ethics.

Discussion. In further scientific research, it is proposed to focus on the legal methods of forming the social and value needs of the
military personnel of the Armed Forces of Ukraine. This will make it possible to study the legal mechanism of educational influences.
Key words: legal principles, legal support, value sphere of a serviceman, motivation of a serviceman, education.

Hoc'ranomca nmpo6JjieMHu B 3arajJIbHOMY BUIJISIL Ta
ii 3B’A30K i3 Ba'KIWBUMHU HAYKOBUMH YU MpPaAK-
TUYHUMU 3aBITaHHAMU. PYHKI[IOHYBaHHA 30POHHUX
Cun YKpainu B cydacHUX YMOBAX CTABUTDH Ha MOPAIOK
IeHHUI NUTaHHA PO MifABUINEHHA PiBHA MOTHUBAILil
BificbKOBOCIYKOOBIIiB, Ki 6epyTh yuacTh y Bimciui
ToBHOMACIITa0HI#T 36poiiHiil arpecii pociticbkoi demepa-
ii. Binbina yacTuHa BiicbKOBOCYKOOBITIB 36pOIHUX
Cun YKpainu chopmyBasiacad B IIUBLILHOMY Ipodeciii-
HOMY CEpPeOBUIIli, i He MaJjia 3MOTH JOCTaTHHOIO MipO0
iHTepiopudyBaTHU IiHHOCTi, IpUTaMaHHI BiiCBKOBUM
KoJIeKTuBaM. Pasom 3 TuM, BpaxOBYIOUM TPUBAIUN
xapaxTep 30pOMHOTO KOHMIIKTY, TUTAHHA IIPO (Pop-
MYBaHHSA Y BiicbKOB03000B’sI3aHUX i BiICHKOBOCIIYK-
OOBIIiB cUCTEMHU ITiHHICHUX TOTpPed, AKi mo3Bosmau 6
iM e()eKTUBHO BUKOHYBATH ITOCTaBeHi mepen Cumamu
000poHM 3aBIAaHHA, ITIOCTAE HUHI 3 yCi€I0 TOCTPOTOIO.
Brazane o0yMOBJIIOE aKTyaJbHICThL Ta HOBU3HY ITiel
CTaTTi, IPpUCBAYEHOI 3’ ACYBaHHIO CYTHOCTI TPaBOBUX
IIPUHIUIIB (DOPMYBAHHSA COIiaJIbHO-IIIHHICHUX TOTPED
BificbKOBOCTYsK00BI[iB 30poiinux Cun YKpaium.
AHani3 ocTraHHiIX mocaimskeHb i myOaikamii,
B AKHUX 3aII0YaTKOBAHO PO3B’A3aHHA TaHOI MpPooOJe-
mu. [IutanHsa mpaBoBOTO 3a0e3meueHHs (hOPMYyBaHHA
0Co0MCTOCTi BifiCbKOBOCTYKOOBITIB PO3TJISALaB ¥ CBO-
ix poborax C.CrypixiH, AKUII BUCJIOBUB JYMKY, IO
mpoliec IPaBOBOi coriasmisaii BifichKOBOCTYKOOBITiB
MOXKe 1 TOBUHHUN IPOXOAUTH IPU 0cOOUCTi# yuacti
KOMAHIHOI JIaHKH, i B I[bOMY 3B’S3KY BiH CTa€ CIIeIlu-
(ivHTM 3ac000M ITPABOBOTO BUXOBAHHA B 30POMHUX
Cunax Yxpainu [1, c. 68]. B. Pemopenko BBakae,

40

m1o omiHkKa e(eKTUBHOCTI BiliCbKOBO-IIPAaBOBOTO BU-
XOBaHHSA BUILJIWBAE i3 akciosioriunol (yHKII cBigo-
MOCTi, iKa 00yMOBJIEHA CAMOI0 AiAMbHICTIO JIOAUHMN.
ITocrifina moTpeba cy6’eKTa OIiHKK Y MIEBHOMY CIEK-
Tpi i piBHI POSBUTKY MOpPAJIbHO-IPABOBUX i O0OMOBUX
SKOCTeM, 110 BU3SHAYAETHCA BUMOTaMM Cy4acHOTO 6010,
TIOPOJ3KYy€ He MeHII IIOCTiliHI mpoTupiuug Mik MeTolo,
3acobaMu il TOCATHEHHA i OTPUMaHUMU Pe3yJbTa-
TaMu, 1110, B CBOIO Uepry, 3aByKAU CTABUTH Cy0 €KTa
mepen Bubopom abo 3MiHOIO ITisTi, 3ac00iB pesyJsbTa-
TiB. Tomy omiHKa e()eKTUBHOCTI BiliCBKOBO-IIPABOBOTO
BUXOBAHHA — Ie cmenu@iuHe BiAHOIIEHHS Cy0 €K-
Ta, 10 BUpakeHe y IOHATiNHiN dopmi, 1o peanb-
HOI e(peKTUBHOCTi BifiCbKOBO-IIPABOBOI'0O BIXOBAaHH,
B pe3yJbTaTi AKOTO BifOyBa€ThCSA MOPiBHAHHA AAaHOI
eeKTUBHOCTI 3 eKBiBaJIEHTOM Ha OCHOBi BHOODY IiOTO
B AKOCTi KpUTEPii0 3a0BOJIEHHS MMOTPedu y popmMy-
BaHHi y BifiCbKOBOCJIY:KOOBIIiB TAaKOTO CIEKTpa i piBHA
PO3BUTKY MOPAJbHO-IPABOBUX i OOMOBUX SKOCTEH,
AKi mosBosmam 0 iM 0e3goraHHO BUMKOHYBATH CBOIL
000B’sA3KM y BiticbKkax [2]. B. ArymoB ob6cToioe mo3m-
miro, BiAMOBiMHO MO0 AKOI IiHHiICTH (paxiBIA € Ioro
i ¢phyHOZaMEeHTaJIbHUM, 1 CKJIAAHUM, 1 KOMILJIEKCHUM
ncuxivEuM npodeciiino BaKJIUBUM YTBOPEHHSAM,
AKe CcKJajgae IMigBajmHU Horo mpodeciiinoro OyTTaA
Ta cBiTorsany. I[iHHOCTI yKpaiHCHKOTO CYCIiJIbCTBA
KOHKPETU3YIOThCA B BiICBKOBUX ITIHHOCTAX, AKi Ipo-
ABJAIOTHCA B IIIHHICHUX OPi€HTAIiAX — KOMILJIEKCHO-
My (heHOMEHI YU IIeBHUX «CTaHgapTax» IpodeciiiHol
IistTBHOCTI Ta mpodeciiitHoro 6yTTA, M0 JeTePMiHYIOTD
CTABJIEHHS KOYKHOTO BiiIChKOBOCIYKOO0BIIA 0 cebe K
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o BificbKoBOro mpodecioHana, A0 HABKOJUIIIHHOTO
cBiTYy, IO iHIIMUX i, HAWTOJIOBHIiIIE, — O BiliICBKOBO-
npodeciiinoi miambpHOCTi. B 0CHOBI Takoro miaxony mo
npodeciiHMX IiHHOCTEH JIeKaTh IPAKTUYHI TOTPeOn
BificbkKOBO-IIpodeciiiHol cmisbHOTH, AKi CYy0’€KTUBHO
CIIPUIMAITHCA Ta aKTyaJdi3yIOThCA B IOBEMIHIII Ta
IiATBHOCTI KOKHOTO OKPEMOT0 BiliChKOBOCTYKOOBIIS
ax mpodecitinoro cyb’exra [3, c¢. 37]. Pazom 3 Tum
mpaBoBi npuHNIUOU (GOPMYBAHHA I[IHHICHUX IOTPed
BificbKOBOCJY:KO00BITiB 30poiinux Cus YKpaiHu I1e He
OyJiu IpeaMeTOM HAayKOBOTO aHAJi3y.

®DopmyTIOBAHHA IIiJIell cTaTTi (IIOCTAHOBKA 3aBIaH-
Hs). MeToro cTaTTi € BUSHAUEHHA MIPUHIUIIB (hopMy-
BaHHSA COIiaJbHO-IIiHHICHUX TOTPeb BiliIChKOBOCTY K-
6oB11iB 30poiitunux Cun YKpainu.

Bukiam OCHOBHOTO MaTepiasly JOCHim:keHHS
3 MOBHUM OOTPYHTYBAHHAM OTPUMAHHX HAYKOBUX
pesyabraTtiB. @opMyBaHHA OYAb-AKUX OCOOMCTiCHUX
KOHCTPYKTiB, Y TOMY UHMCJi 1 IPUHIIUIIIB, € TPUBAJIUM
b6araTocy6’eKTHUM IPOIECOM, B AKOMY 0epyTh y4acThb
ujJeHn poauHu, pedepeHTHa rpyna (Ipysi, Koseru),
3aKJanu OCBiTH, mpodeciiini rpymnu (y ToMy YMCi Biii-
cbKoBi) Torro. CKyIamHa B3a€MOIisi BUXOBHUX BILIUBIB,
3MiiCHEHUX BKasaHUMU Cy0 €KTaMU, BiZoOpasKyeThCa
Ha (hOpMyBaHHI coIiaIbHO-IIiHHICHNX NOTPed BifICHKO-
BOCJIYsKOOBI[iB, AKi BUKOHYIOTH AeKilTbKa (PYHKILiH,
OB’ A3aHUX 13 3HAYEHHSM I[IHHOCTEH [JIf YCIiIIIHOCTL
MPOXOAKeHHA BifichKoBOiI cay:kbu. Ilo-mepire, e
(GyHKIIig mpodeciiiHoil BificbKOBOI imeHTHU(DIKAaIil, Ha
PO3BUTOK fAKOI CIpsAMOBaHA BeJIMKA KiJbKiCcTh Bili-
ChbKOBUX PUTYAJIiB Ta CIeIliaJbHUX 03HAK, BKJIIOUATO-
Y1 HOCiHHSA BiICBKOBOI (popMU, ITOPALOK TPUCBOEHHA
BificbKOBUX 3BaHb, Tomlo. OmgHaK BificbKOBI puTyaau
Ta 0O3HAKU caMi 1o cobi He 3aMiHIOIOTH IIiHHOCTL OCO-
6ucTocTi, 3a ix momomoroxo (GpopMyeThCs OCOOJIUBA
ToBeMiHKAa BiiCbKOBOCTYKOOBIIiB, KA, Y CBOIO Uepry,
IIO3HAYAETHCA Ha iepapxil iX JKUTTEBUX IIiHHOCTEMU.
Ilo-npyre, 1me GyHKIiA BilicbKOBOI KOHCOTIAATIIl, AKY
CJILZ POBYMiTU SIK BUCOKUU piBeHb iHTerparii BiificbKo-
BUX KOJIEKTUBiB, 3TypPTyBaHHA HABKOJIO BiiICBKOBUX
JifepiB AJA MOCATHEHHSA CITLIBHOI MeTU, AKOI0 y Telle-
pimHili yac € nepemora Hag npoTuBHUKOM. Ilo-TpeTe,
IiIHHOCTI BUKOHYIOTHh Yy BiliCbKOBOMY mpodeciiiHoMy
cepemoBuUIli (PYHKI[iI0 amamTailii, ToOTO 3aCBOEHHSA
BUMOT BilicbKOBOI mpodecii Ta nmigBumieHHa edek-
TUBHOCTI TisIIbHOCTI BiiICBKOBOCIY:KOOBIIA B Pi3HUX
CUTyaIlifAX, y TOMY 4YMcIi i B 00HOBi#i 00CTaHOBIII.
ITo-ueTBepTe, IIHHOCTI BUKOHYIOTH (QYHKIIiI0O MOOi-
Jgisarii cus Ta pecypciB (¢hisuunux, (isiosorivaux,
iHTeJeKTyaJbHUX, BOJHLOBUX, EMOIiMHNX) Y CUTyAIli-
AX, AK1 BiApiBHATHCA BUCOKUM DPiBHEM CTPECOBUX
daxTopis (mix uac BegeHHA 00HMOBUX i, micad mopa-
HeHb Ta OTPUMAaHHA 00HOBUX TPaBM, B MOJIOHi, TOIIO).

IIpaBoBi acmerkTu minHicHOI chepu ocobucTocTi
3BUYAWHO JOCJII)KYIOTBCA B aCIeKTi IIPaBOBOI CBi-
JIOMOCTi Ta IPaBOBOI KYJbTYPU, a TAKOK 1X BILJIU-
BY Ha IPaBOBY MOBeNiHKY iHAWBiZa. BimoOparkeHHsa
IiHHOCTEH y mpaBi HANGIIBINT BUPA3HO IPOCTEKYETH-

cd y IPUXUIBHUKIB HANpAMY OPUPOTHOTO IIPaBa,
B AKOMY O3HAUEeHUUN (PeHOMEH JIIOCHKOTO PO3BUTKY
po3yMieThCcsT 3HAUHO ITUPIIE, HidK cHUCTeMa IIPaBOBUX
IPUNNCIB ep:KaBy, BKJIOUAIOUN IIPABOBI ifel, mpaBo-
Bi MPpUHIIUIIN Ta TMPaBOBi miHHOCTi. OgHAK MiXK ITiH-
HOCTAMM OCOOMCTOCTi i IpaBOBMMU IIiIHHOCTAMU iCHY€E
HU3Ka BiIMiHHOCTEH, 30KpemMa Te, IO ITPABOBi I[iHHO-
CTi MOXKYTBH Biffi3epKajioBaTHCA Ha PiBHI 0c00MCTO-
cri Ta craBaTH iI BJACHUMU OCOOJIMBOCTAMU 3aBIAKI
mporecy BHYTPilrHboi inTepiopusartrii. IIpaso Ak cyc-
miapbHUM (heHOMeH, 3 OOHOTO OOKY, BUHUKAE B CBiZO-
MOCTi COI[iaJIbHUX TPYH Ta JIETITUMi3yeThCA 3aBIAKU
CHeIiaJIbHOMY TIOPAAKY 3aTBEPYKEHH 3aKOHOJaBUNX
Ta MiA3aKOHHUX aKTiB. 3 iHIIOr0o OOKY, ITpaBoO icHYyE
AK cucTeMa ydABJIEHb 1HAWBiAYyMiB O cIpaBennBO-
cTi, migKpingeHi#i BiAMMOBIAHOI CHUCTEMOIO ITPaBOBO-
ro 3abesmeveHHsA, i i yABJIeHHS BigoOpasKaioThCA
y HiHHICHIN CTPYKTYypi ocobucTocti. OT:KeE, caMme 0Co-
OUCTiCTh JIIOAWHU € OKepesoM IIPaBOBUX ifmei i mpa-
BOBUX HOPM (3 ypaxyBaHHAM TaKoro (GaxkTopy, dAK
CIleIliaIbHUM TMOPAMOK TPUHUHATTSI OCTAHHIX CY0’ €K-
TaMu HOpMOTBOpuocTi). OgHaK, y CBOIO Uepry, IpaBo
BimoOpaskyeThbca Ha PiBHI 0COOMCTOCTI JIIOAUHM, TTOPO-
IUKYIOUU CKJIaTHI 3B’A3KU MiK ii morpebamu Ta iHTep-
ecaMu, PO3TaIlIOBAHUMHU y MeBHi# iepapxii. Came TyT
HAOYHO IIPOABJIAETHCA POJIb MPUHITUIIB (hOPMYyBaAHHA
IIHHOCTEeH BifiCbKOBOCIY KOOBI[iB IK OCHOBHUX 3acas
BUHUKHEHHS ¥ HUX CTiAKUX OCOOMCTiCHUX KOHCTPYK-
TiB, AKi XapaKTepus3yoTh 1X BiHOIIIEHHSA OO CBiTY,
0aTBLKiBIUHM, BifiCBKOBOrO 000B’A3KY, 1 BU3HAUYAIOTH
ocobsmBOCTi X MoTHBAIiiHOI cdhepu.

IlpaBoBi mpuHnunu (GpopMyBaHHS COIliaJbHO-
IMiHHiCHUX TOTpPed BiliChKOBOCJIYKOOBI[IiB 30POHHUX
Cun Ykpainm € criIagHUM 0araTopiBHEBUM yTBOPEH-
HAM, sIKe BKJIIOUAE IOHANMEHIII IBi IpyIu: 3arajabHO-
IIpaBoOBi Ta cmeliajbHi. 3araJbHOIPABOBI IIPUHIIUIIN
YABJAIOTH CO00I0 CHiNMBbHI JIA PiBHUX Taay3eil Halli-
OHAJBHOTO TIPaBa OCHOBOIIOJIOXKHI 3acagu (popMyBaH-
HsS 0COOMCTOCTi BiAICBKOBOCJIYKOOBIIA: 1€ IPUHITUIN
BEPXOBEHCTBA MpaBa, I'yMaHi3My, CIIpaBeAJIMBOCTI,
PiBHOCTi, B3a€MHOI BiAIIOBiJaILHOCTI AEPIKABU Ta OCO-
6ucrocti. 3MiCT IUX IPUHIUIIB AETATLHO POSKPUTUI
y 6araThoX HAyKOBUX M:Kepesax, OT:Ke, MU He BBaKa-
€MO 3a IOIiIbHe 3ynuHATHCA Ha ixX omuci. Coermianabi
MIPUHITUIIN BKJIOYAIOTh HU3KY CIenudivHuX IJId mIpo-
mecy )OpMyBaHHSA OCOOMCTOCTi BifiCbKOBOCJIYKOOBITSA
KepiBHUX MOJIOYKEHb, AKi 3aCTOCOBYIOTHCA ITiJl Yac J0-
ITPUBOBHOI IIiATOTOBKHU, y IIPOIeci BiiChKOBOI OCBiTH Ta
6e3mocepeIHbO ¥ BiICBKOBUX IiIpo3aijax, B mpoleci
TIOBCAKAEHHOI Ta 601i0BOi AisdabHOCTI. BuokpeMiIeHHA
BKa3aHUX MIPUHITUIIIB 0a3yeThCA Ha 3HAUEHHI maTpio-
TU3MY IJiA (POPMYBAHHS OCOOMCTOCTI TPOMATHUHA CY-
YacHOI TeMOKPaTUUHOI Aep:kaBu [4, c. 34], ocobamBUX
BUMOTAaX [0 HAIiOHAJBHO-TIATPIOTUYHOTO BUXOBAH-
HA (axiBmiB minmitapamx mpodeciit [5, c¢. 174-175],
YIIPaBJIIHCHKIN MOzesi HaAIioHAJIbHO-TATPiOTUUYHOTO
BuxoBaHHA [6, c. 50: 7, c. 138]. Cremianbui mpaBoBi
IpUHIUNN (OPMYBAHHA COIiaJIbHO-I[IHHICHUX ITOTPed
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BificbKOBOCTY:K00BITiB 30poitHux Cun YKpaiHu € eye-
MEHTOM IPaBOBOTO CTATYCY BifiCBKOBOCIY:KOOBIS AK
rpoMaggHHa YKpainum [8; 9, c¢. 103], a Takox Bi-
IOOpasKyIOTh iHTeHIii iHTerpamniiinoro GopMyBaHHSA
HamioHaabHOI cBimomocti [10, c. 39—-41].

IIpuHNMUO HiTecopAMOBAHOCTI yaBJAE c000IO
KOMILJIEKC 3aCc00iB BUXOBHOI po0OTU, AKi CIPUAIOTH
BUPOOJIEHHIO ¥ 0CcOOMCTOCTI mpodeciiiHo BasKJIMBUX
AKOCTel, HeoOXiZHUX NS YCITIIITHOTO TPOXOIKEeHH
BilicbKOBOI ciy»k0u. P0o3BUTOK I[iHHOCTEH BiliCchKO-
BOCJIYKOOBITiB ¥ IPaBOBOMY ACIEKTi AOIiJIBHO PO3-
TAAJATA AK OPOIleC BUBHAUEHHSA Ta 3aTBEPIKeHHS
BifTIOBiAHO M0 KOMIleTeHIil cy6’eKTiB HOPMOTBOD-
YOCTi OCHOBHUX IiJieli (popMyBaHHS 0COOMCTOCTI
ocib, axi mpoxomATh BificbKOBY cay:k0y [11, c. 38].
Taxri misi MarTh OXOIIIOBATH chepy IaTPiOTHUHUX
IiHHOCTe! AK TOTOBHOCTLI IIPUCBATUTU CBOE YKUTTH
CIY KiHHIO 0ATBLKiBII[MHI Ta TOTOBHOCTI IIOKJIACTH BCi
CUJIU IJI 3aXUCTY 11 cyBepeHiTeTy Ta TepuTOpiaab-
HOi 1mimicHocTi. HeobximHiCThL PO3BUTKY O3HAUEHUX
IiHHOCTe! 3HAWIIJIa CBOE 3aKpimjeHHA y 3aKoHI
VYxpainu «IIpo BificbkoBuii 000B’A30K i BificbKOBY
cayx0y», u. 1 cT. 8 sKOTO BU3HAUAE, IO IIiATOTOBKA
rpoMagAH YKpPaiHW M0 BifiCbKOBOI CIIy:KOUM BKJIIOUAE
HaIliOHAJILHO-IATPioTHYHEe BuxoBaHHA [12].

IIprHIIMT KOJIEKTUBIBMY AK IIPiOPUTETY I'PYIIO-
BOTO BUDIIIeHHA iCHYyIOUNX IIpobJsieM 3aiiMae IIPoBif-
He Miclle cepej JOCJHiMKyBAaHUX HAMW IIPUHIIUMIIB.
Cdepa BilichKOBO-KOJIEKTUBHUX I[IHHOCTEH mependa-
yae (OpMyBaHHS HOBipU i BBA€MHOI BUPYUYKM y Biii-
CbKOBUX KoJsieKTuBax. OCKinbKU BilfichKOBi mpodecii
MaloTh TaKy OCOOJMBiCTH, IK KOMaHIHE 3MiliCHeHHS
OinbITOCTi BUAIB AiAJTBHOCTI, Bifi HAJEXKHOTO PiBHA
KOMYHiKaIlii, 3acHOBaHill Ha B3a€MOIOBa3i Ta B3ae-
MOJOIIOMO3i, 3aJIE}KUTD SIK YCIIIIHICT: BUKOHAHHSA 00-
oBUX 3aBIaHb, TaK i 30epeskeHHA KUTTA Ta 3T0POB’ A
BifiCbKOBOCJIY K00BITIiB. SIK cIpaBeaInBO 3a3HAYAIOTH
§1. Marteropa, I.IIpuxogbko # O. KonecHiuenko, 6ytu
YJIeHOM KOMAaHAM — OyTHM 3JaTHUM HOKJIaTZATUCS
Ha nmobpaTmMa, AOBIpATH TOBapuUIIy o 30poi; OyTu;
TaKUM, Ha SKOTO MOYKYTH ITOKJIACTUCS IMOOPATUMU
(KOMIIeTeHTHUM, YeCHUM, BipHUM, JUCITUILIiHOBAHUM,
mepeadauyyBaHUM JJIs TOBAPUINA); MOBaKaTU modpa-
TUMIiB 1 KOMaHAUpPA, YiTKO BUKOHYBAaTU HAKa3u, TOMY
110 BOHU € OCHOBOIO KE€POBAHOCTI MiAPO3AiTy, OCHOBOIO
30CePEeIKEeHHA CUJI YChOTO ITiAPO3AiJly Ha BUKOHAHHI
3aBIaHHA Ta KOPUTYBaHHA CHUJI PiBHUX IIiAPO3MiJiB;
BUKOPUCTOBYBATU T'YMOD IJIA MiATPUMKH i CTUMYJIA-
il pO3BUTKY MOOpPATUMIiB, a He MJId iX TPUHUIKEHHT;
He JOTyCKaTh AUCKPUMIiHAII ToBapuIliB mo 30poi 3a
HAI[iOHAJBHICTIO, PAacoio, CTATTIO TOIO; OYTH IIPU-
KJIaJloM i TOMiYHUKOM i HOoBOOpaHILiB [13, c. 130].

ITpuHIINT eAMHOHAYAIBLHOCTI YABJISAE COO0I0 HATAHHS
KOMaHAVpaM/HadaJIbHUKAM IINPOKUX AUCKPEIifHmX
TIOBHOBA’KEHb Yy IOEMHAHHI 3 IX IIePCOHAJIBHOIO BifIIO-
BilaJIbHICTIO 38 MPUMHATI BilicbKOBO-YIIPaBIiHCHKI Pi-
mresHdA. [IpaBoBUM MKepesoM BifiCBKOBO-KOJEKTUBHUX
IiHHOCTeHW BUCTYHAIOTH cTaTyTu 36poituux Cun YKpa-
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iHM, B AKMX BU3HAUAIOTLCA OCOOJIMBOCTI BigHOCHH
MiK BifiCbKOBOCJIYKOOBIIAAMM, BUPIITEHHA KOHMIIIK-
THUX CUTYyaIli#l, AKi BUHUKAIOTh B IIPOIlECi BilICHKOBOI
COYsKOM 3aX0qU 3a0XOUEHHSA 3a 3PA3KOBY MOBEMiHKY
1 mokapaHHA 3a IOPYIIeHHA IIpaBoBux npunucis. Pa-
30M 3 TUM, 6€3YMOBHO, 3MiCT ITUX IMIPABOBUX JTOKYMEH-
TiB IIEBHOIO MipOIO CJIi/i BUBHATHU 3acTapijiuM, HOBa
BifiICbKOBO-TIOJIITUYHA PeayibHICTh, B AKill HUHI 3Ha-
xomaTbess 30poitai Cunmm YKpaiHnu Ta immri BificbKOBi
dbopmyBaHHS, TOTPEOYyE MIPUHITUIIOBO HOBUX IPABOBUX
aKTiB, B aKuX Oyj0 6 BimoOpasKeHO IMpUTaMaHHI Cy-
YaCHOMY eTary PO3BUTKY CHJI 000OPOHU Ta YKPalHCHKOI
JIepsKaBy I Ta I[IHHOCTI.

ITpuanun BifichkKOBOTO JIiepcTBa — IIe CBimome
BUPOOJEHHA y BificbKOBOCJIY:KOOBI[IB sIKOCTE# Ta
BJACTUBOCTEH, sIKi 00yMOBJIIOIOTH iX 3JaTHICTH Ta
MOJKJIMBICTH CIIOHYKaATH IHIIUX CJIiyBaTH 3a HUMM.
Chepa BificbKOBO-TiIePChKUX I[IHHOCTEH OXOIIIIOE
nporiecu (hopMyBaHHA HOBOTO ITOKOJTIHHA KOMaHIUPiB/
HaYaJbHUKIB, AKi 3milicHI0OBasu 06 mporecu BifiCbKO-
BOTO YIIPABJiHHSA BiAMOBIAHO IO CyYacHUX YSABJIEHB
Ta IPUHITNIIIB BiliCbKOBOI HayKM, 3 YpaXyBaHHAM He-
00ximHOCTi 36epeKeHHs KUTTS i 3MOPOB’A BiliChKO-
BOCJIYKOOBIIiB IIiJf Uac BUKOHAHHS 0OMOBUX 3aBAAHbD.
TonmoBHMME ymMOoBaMU yCIINTHOTO 3[iiCHEHHA BifICHKO-
BOTO JifiepcTBa € (popMyBaHHA Tpo(eciiHMX HaBUKIB,
oco0uCTOI rifHOCTI, KOJIEKTUBHOI B3a€EMOIIOBATH, IO-
TPUMAaHHSA 3acaj BOIHChKOI KYJbTypPHU, CTBOPEHHSA II0O-
BUTUBHOI MOPAJIbHO-IICUXO0JOTiUHOI aTMochepu v Biii-
CbKOBOMY CEPEeIOBUIIi, ITOKa3 IIPUKJIAAIB COJTigapHOL
TiATPUMKHY i TOOpaTUMCTBA, CTifiKOI MOTHBAIIiI 111010
JIOCATHEHHS IIOCTAaBJIEHOI MeTH, IIPOABJIEHHSA BiIKPU-
TOCTi Ta ITUPOCTi Y B3AEMOBiTHOCMHAX HA OCHOBi Ha-
JIaTOMKeHHA BHYTPImHIX KomyHikamnii [14]. Cronu
3 CJIi BimHecTw NMpUWKJAL BiMICBKOBOTO Jifepa IIOJ0
iHTOJIEpAHTHOCTI 0 KOPYIIIii, OCKiJIBbKM TOBEiHKA
KOMaHIUPiB/HAUYaIbHUKIB, TTOB’A3aHa 3 BiAHOIIEH-
HAM 0 KOPYMIiMHUX PUBUKIB, YHACHIIYETHCSA 0C000-
BUM CKJIAQAOM BificbKoBuX uactuH [15]. Homamo, 110
IMiHHOCTI BifICBKOBOTO JIilepCTBa OXOILIIOIOTH TaKOMK
ITUPOKUI GJIOK SKOCTEH, OB’ A3aHUX 13 YCBiIOMJIIEeH-
HAM HeoOXiZHOCTi BUKOHAHHSA HOPM MiKHAPOIHOTO
TyMaHiTapHOTO IpaBa, BUMOT 3aKOHOJaBCTBA Y KPalHMU.

Brasani mpuHIIUTII 3HAXOOATH CBOE IIPABOBE BTi-
JIEHHS IIJISIXOM 3aKPIiIlJIeHHA B HOPMATHUBHO-IIPABOBUX
aKTaX, AKUMU PETYJIOETHCA IPOXOIAKEeHHA BiliCbKOBOI
cIIy:k0M, a TAKOYK Y BUMOTaX KOPIIOPATUBHOI BiliChKO-
BOI €TUKH, KA Ma€ HENUCAHUN XapaKTep, ajie 3HAUHOIO
Mipoi0 BILIMBa€ Ha MOBEAiHKY BifiCBKOBOCIYKOOBIIiB.

BuCHOBKHY 3 TaHOTO JOCTiAKEHHSA i MePCIeKTUBU
MOAJBIMNX PO3BIIOK Y JaHOMY HANMpPAMKY. PoJb mipa-
Ba y (popMyBaHHI TOBeNiHKY BiliCHKOBOCJYKOOBIIiB
moJArae y BU3HAUEHHI Ha PiBHI 3aKOHOJaBUYMX Ta
OiI3aKOHHUX IIPaBOBUX aKTiB OCHOBHUX 3aCaji BUXOB-
HOI TisiABHOCTi, CIIPAMOBAHOI Ta BUPOOJIEHHA y OCO-
OMCTOCTi SIKOCTEH Ta BJIACTHMBOCTEM, HEOOXIMHUX IJIs
YCIIIIITHOTO TPOXO/:KeHHs BificbKOBOI cay:k0u. Bra-
3aHe TOoTpebye meperysaay HU3KH aKTiB BifiCBKOBOTO
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3aKOHOJIaBCTBA, B AKX (POPMYBAHHSA ITIHHOCTEM Bili-
CbKOBOCJIY:KO0O0BIIiB PO3TJIANAETHCA K 3acTapiauii 3a
CBOEIO CYTHICTIO cy6’€KT-00’€KTHUH mpoIlec, B AKOMY
BUKJIIOUHO Cy0’€KT BHUXOBAHHSA BU3HAUAE 3MiCT Ta
COPAMOBAHICTh ITiHHiCHO-MOTUBAIIHHOI chepu 06’ eK-
Ta BUXOBaHHA. BinnmoBimasbHICT 3a pedysibTaT HECYTh
00MIBiI CTOPOHU TAKOTO IPOIleCy, i Ile Mae 3HANTU

CBO€E 3aKPIIlJIEHHSA y IIPABOBUX aKTaX, AKMMU BU3HA-
YeHO 0CO0JIMBOCTI (DOPMYBaHHS OCOOMCTOCTI BifiChKO-
BOCJIY X0OBIIA.

Hanpamu moganbIiinx HayKOBUX AOCTIIMKEHDb Ma-
I0Th OXOILJIIOBATU NIUTAHHSA IIPABOBUX MeTOHiB (hopMy-
BaHHSA COITiaJbHO-IIiHHICHUX MOTPed BiliChKOBOCTYK-
6oBI1iB 30poitHux Cua YKpainu.
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NMPABOBI 3ACAAUN TNTYMAUYEHHS CYTHOCTI
rocrnoaAPCbKOI I11bHOCTI ATPAPHUX
MIANPUEMCTB B YKPAIHI
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AHoTauis. B CTATTi poBegeHo aHAi3 NpaBoBMx 3aCag TAYMAyeHHs CyTHOCTI 20CogapCbKoi gisibHOCTI B YKpaiHi. [poaHasi-
30BAHO TlyMAyeHHs CYTHOCTI 20CM0GAPCbKOI GisiIbHOCTI B 30KOHOGABCTBI YKPAiHN. AKLIEHTOBAHO YBA_Y HA eBOJIOLII0 TAYMAYeH-
Hfl TA 3MIHW B 3aKOHOGABCTBI. CNiIbHUMM PUCAMM TIIyMAYeHb € AKLEHT Ha OTPUMAHHI goXOgy Td BIgMIHHOCTI B piBHI geTanizavii
20CrogapcbKoi gisiIbHOCTI. PO32/1SIHYTO JOKTPUHA/IbHI NMIGXOGU gO TIYMAYeHHS CYTHOCTI 20CrogapcbKol gisi/IbHOCTI cepeq BiT4m3-
HAHWUX HAYKOBLIIB. BA)/IMBO 3a3HAYMTH, LLO BITYU3HSAHI BYEHI MPU TAYMAYeHHI MOHATTS, K MPaBu/Io, BPAXOBYIOTb YWHHI MPABOBI
HOpMY Ta 0COONMBOCTI HALIOHALHOT eKOHOMIKW. Takuii Nigxig gae 3mo2y BUSBUTI CNabKi CTOPOHU HALIOHA/IbHOI MPABOBOI CHC-
Temu Ta 3aMpONOHYBATY LLISIXM IX YJOCKOHA/IEHHS. BU3HAYeHO K BIIMBAE HOPMATMBHE Pe2y/ItoBaHHS 20CNIOGApPCbKOI gisiIbHOCTI
HA PO3BUTOK HALIOHA/IbHOI eKOHOMiKM. HOpMATUBHE pe2yNtoBAHHSA 20CNOgApPCbKOI GisiIbHOCTI BIIMBAE HA Pe_y/IIOBAHHS KOH-
KypeHUji, 3ayyeHHs! iHBecTuLii, 3anobieaHHs Kopynuii, MiXHAPOGHY iHTe2pawilo Ta eKOHOMIiYHY eeKTUBHICTb. 3aKOHOgaBCTBO
MOXe SIK CIPUATH, TAK | NepeLLKOgXKaTh eKOHOMIYHOMY PO3BUTKY. 3 0gHO20 OOKY, epeKTvBHe 3aKOHOgABCTBO MOXe CTUMYJII0BATH
eKOHOMiYHe 3pOCTaHHS. 3 iHLI020 OOKY, 3acTapifne 3aKOHOgABCTBO MOxe CTATH MeperoHoI0 §/isi eKOHOMIYHO20 po3BUTKY. Cyre-
PeywnBICTb T HEBU3HAYEHICTb 3aKOHIB MOXyTb Big/IsKyBaTV MOTEHLiNIHNX CyO'EKTIB 20CN0gapChKoi gisnbHOCTI. focrnogapcbka
gisIbHICTb B YKpaiHi BigOYBAETbCA B YyMOBAX MOCTiFIHO20 OHOBJ/IEHHS 3aKOHOGABCTBA. [JOC/IGMKEHO BIINB MiXKHAPOGHUX HOPM
HA YKPAiHCbKe 3aKOHOGABCTBO. BUKOPUCTAHHA MiXHAPOGHO20 gOCBIGY g1l BQOCKOHAIEHHS YKPAIHCbKO20 3KOHOGABCTBA MOXE
nigBULMTY eKOHOMIYHY eeKTUBHICTb 20C0gapCbKoi gisiibHOCTI B YKpaiHi. BogHoudc noTpibHO BpaxoByBaT 0cobMBOCTI HaLjio-
Ha/IbHOI eKOHOMiKK. YiTke Ta 3po3ymife 3aKOHOGABCTBO CrPUSIE eKOHOMIYHII epeKTUBHOCTI, agoke goromazae 3abe3neqnTi agek-
BATHI YMOBM g5l GisiIbHOCTI NIGNPUEMCTB HA PUHKY. BuU3HayeHo 0cobAMBOCTi 20CNOgapChbKOi gisi/IbHOCTI a2PapHuX MignprueMCTB
B YKpaiHi. Big3Ha4yeHO BA}/MBY PO/ib A2pApHO20 CeKTOPY B HALIOHAbHIl eKOHOMIL|i Ta #1020 YHiKAAbHI MPpaBoBi 0COOAMBOCTI.

Knrouosi cnosa: 20crnogapcbKa gisisibHIiCTb, MPABOBI 3acagu, yKkpaiHcbke 3aKOHOgaBCTBO, HALIOHA/IbHA eKOHOMIKA, a2papHi
nignpuemMcTaa.

Summary. The article analyses the legal foundations for interpreting the essence of economic activity in Ukraine. The in-
terpretation of the essence of economic activity in the legislation of Ukraine is analysed. Emphasis is placed on the evolution
of interpretation and changes in the law. Common features of the interpretations are the emphasis on income generation and
differences in the level of detail of economic activity. Doctrinal approaches to interpreting the essence of economic activity
among domestic scientists are considered. It is important to note that domestic scientists typically consider the current legal
norms and unique aspects of the national economy when interpreting the concept. This approach makes it possible to identify
weaknesses in the national legal system and suggest ways to improve them. It is determined how the normative regulation of
economic activity affects the development of the national economy. Normative regulation of economic activity affects the com-
petition regulation, investment attraction, corruption prevention, international integration, and economic efficiency. Legislation
can both help and hinder economic development. On the one hand, effective legislation can stimulate economic growth. On
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the other hand, outdated legislation can be an obstacle to economic development. Potential subjects of economic activity may
be discouraged by the inconsistency and uncertainty of the laws. Economic activity in Ukraine takes place under conditions of
constant updating of legislation. The influence of international norms on Ukrainian legislation has been studied. Using interna-
tional experience to improve Ukrainian legislation can increase the economic efficiency of economic activity in Ukraine. At the
same time, it is necessary to take into account the peculiarities of the national economy. Clear and comprehensible legislation
contributes to economic efficiency by helping to ensure appropriate conditions for enterprises to operate in the market. The
peculiarities of economic activity of agrarian enterprises in Ukraine are determined. The important role of the agricultural sector

in the national economy and its unique legal features are noted.

Key words: economic activity, legal foundations, Ukrainian legislation, national economy, agrarian enterprises.

Hoc'ranomca npoo6aemu. IIpaBoBe peryaroBaHHA
TOCIIOIaPChKOI AiAJBHOCTI Bifirpae BasKJIuUBY
posb y 3aKoHOmaBCcTBi. HagBHiCTS UiTKMX ITPaBOBUX
3acaj], 1110 BU3HAYAIOTh 0COOJMBOCTI TOCIOMapChKOL
OigAABHOCTI € HeoOXiJHOI YMOBOIO IJisd (PYHKITIOHY-
BaHHSA HAIiOHAJBHOI eKOHOMiKU. Po3ymiHHA cyTHOC-
Ti rocmomapchbKoi AiAAbHOCTI Jomomarae cyd’ekTam
TOoCTIOAapIOBAaHHA Kpallle 3aXUIaTU CBOI IIpaBa Ta
000B’s13Kku. Oco0JIMBO BaYKINBUM II€ € B YMOBaX IIIBI/I-
KO3MiHHOI'O CBiTYy, KOJIM IIOCTiAHO BHOCATBLCA 3MiHI
B 3aKOHOMABCTBO, 100 BiAIIOBiZATM HOBUM BUKJIMKAM.

CrabinpHiCTh HAIiOHAJBHOI €KOHOMIKM YKpaiHnu
3aJIe}KUTDh BiJl pPe3dyabTaTiB €eKOHOMIUHOI AiAJIBHOCTL
arpapHoro cextopy. BopgHouac arpapHi nmignmpuemcrBa
mepeOyBalOTh MiJi 3HAUHUM THUCKOM 3YMOBJIEHUM 30-
BHiITHIMU (haKTOpaMu, TOMY 3 OOKY YKpaiHCchbKOI mep-
JKaBU MalOTh OyTU CTBOPEHi BCi YMOBU AJId MiATPUMKM
Ta PO3BUTKY arpapHoro cexropy. OmHum i3 000B’sa3KiB,
AKi TIOKJazeHi Ha gepsKaBy Iie (DOPMYBAHHA UiTKUX
TpaBOBUX 3acCaj TOCIOJAPChKOI MiAIbHOCTI B YKpaiHi.
ITpore 3Bakaroum Ha 3acTapiyicTb Ta MOCTIHHUN IIPO-
Iec OHOBJIEHHSA YKPaiHCHKOTO 3aKOHOJABCTBA 3 METOIO
OpUBEEeHHA WOTO A0 MiKHAPOAHUX HOPM BUHUKAE II0-
Tpeba B I'PYHTOBHOMY aHaJisi cyTHOCTI Ta 0cobJmBOC-
Tel rocmofapchKol AianpHOCTI B YKpaiHi. IIpaBunrae
PO3YyMiHHA TPaBOBUX 3acal] CIPUATHME CTAOiIbHOMY
POBBUTKY Ta 3MiITHEHHIO HAI[IOHAJHHOI EKOHOMIKM.

Amnaniz ocraHHIX mocaimikeHsb i my6aikaiii. ['oc-
TmoMapChKy AiAJbHICTH AociimskyBaam ['oHuapeH-
ko O.M. [1]; Komicuuk I'. M. [2]; Marsitiuyk JI.O.
[3]; Cmoaun T'. B., Typxor O.A., Xomko JI.B. [4];
CrariBra A.M. [5]. HacTuHa BUeHUX 3aIPOIOHyBaJa
CBOI BJIACHI AJOKTPUHAJIBbHI MiAX0AM MO TIyMadyeHHSA
CYTHOCTi rocmozapcbhbKoi migapHOCTi. K mpaBmIoO,
TJIyMadyayyW CYyTHICTh IoCIIOfapchKOl AiAIBHOCTI HAY-
KOBIIi CITMPAIOTHCA HA 3aKOHOZABCTBO Ta O0COOJIMBOCTIL
HaI[iOHAJILHOI EKOHOMiKHU, IIPOTe HEe KOHIIEHTPYIOTHCA
Ha rajyseBill cmernudii. 3 mepesiueHUX TOCTiITHUKIB
aumnie CratiBka A.M. po3rasgHYB I'OCIOAAPCHKY [i-
AJBHICTD ¥ KOHTEKCTi arpapHuX OignpueMcTs. Tomy
IOCJIII)KeHHA CYTHOCTI rocmoAgapchbKoi AiAJabHOCTI
arpapHUX OiAIPUEMCTB € CbOTOLHI BasKJIMWBUM [AJII
aHaJIi3y HAaABHUX IIPABOBUX 3acCaj Ta IMOCUJIEHHS TeO-
PETUYHOTO OOTPYHTYBAHHS I'OCIIOMAPCHKOI MiATBHOCTL
I arpapHUX ITifIPpUEMCTB B YKpaiHi.

MeTor0 cTaTTi € aHAJNi3 CYTHOCTI TOCIOZapChKOi
OiAJBHOCTI 3 IIOTJIAAY 3aKOHOIABCTBA Ta BUEHUX,
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a TaKOYK MOCJIiIKeHHSA 0COOJIMBOCTEHN TOCIOMapChKOI
IigNBHOCTL arpapHUX OiAIPUEMCTB B Y KpalHi.

Bukaanm ocHoBHOro Mmarepiamy. 'ocmomapchKa
OiAJBHICTH € KJIIOYOBUM €JIEMEHTOM HaIliOHAJbHOI
eKOHOMiKU, aaiKe Bif Hel Oe3mocepenHbO 3aJeKUTh
€KOHOMIUHUH M0OpoOyT Ta (PYHKITIOHYBaHHS JAEPIKaBU.

Hwunri Ha 3aKoHOZaBUOMY PiBHI iCHYE TpU aKTyalb-
Hi BUBHAUEHHS TEPMiHY «ToCHIOZapchKa AiAJbHICTH»
y OBOX KoJeKcax Ta ogHoMy 3akoni. /lo 2013 p. Ta-
KUX BU3HAUEHb OyJIO II’ATh, IPOTE ABa 3aKOHU BTPA-
TUJIW YUHHICTD (Taba. 1).

CrinbHOIO PUCOIO0 HaBeIeHUX TJIyMadeHb y HOP-
MAaTHBHO-IIPABOBUX aKTaX € aKIeHT Ha BUPOOHUIITBI
Ta peaJsrisaiii, 110 TAKOXK CIPAMOBAHO Ha OTPUMAaHHA
moxony. BigMiHHiICTE MiK HUMU IIOJIATAE B TOMY, IO
BOHU Ti€I0 UM iHIIIOI0 MipOI0 AETaJIi3yITh I'OCIIOAAP-
CbKY mianabHicTb. CTOCOBHO 3aKOHIB, IO BTPATHUJIU
YUHHICTh, TO BOHU IIiATPUMYBAaJU 3arajbHE TJIyMa-
YeHHs, MPOTe BogHOUAC Oyau OijbIln cy6’eKTUBHUMU
Y CBOEMY TJIyMauyeHHI MOHATTA. ToMy A COPOITeHHA
Ta Y3rOM:KEeHHA 3aKOHOJaBCTBAa MOJYKHA MiATBEPAUTU
TOIILJIBHICTE 1X BUKJIIOUEHHS.

OkpeMo BapTO 3a3HAUUTHU, IO B ['ocmogapchKo-
MY KOJleKci YKpaiHU MMOHATTA «TOCTONapChKa AifdJb-
HICTh» BUKOPUCTOBYETHCA AK TOTOMKHE «TOCIIOLAPIO-
BaHHIO» .

IIpaBusbHiCTH B3a€MO0O3aMiHHOTO BUKODPUCTAHHSA
mux cJaiB migTBepakye «CI0BHUK YKPaiHCHKOI MOBU
y 20 Tomax». 3rifHO HLOTO OfHE 3 BU3HAUEHBL CJIOBa
«TOCTIOMApPIOBAHHA», IO MOXOMUTEL BiJ CJIOBa «TO-
CIIO/IapIOBATU» O3HAYAE «3alMaTHCA I'OCIONapChKOI0
IiAIbHICTIO, KEPpYBaTH AKUM-HEOYIb TOCTIOAAPCTBOM »
[11, c. 731].

Tomy Ha OCHOBi BUIIleHaBeIEHOTO MOKHA 3POOUTH
BUCHOBOK, ITIO0 CYTHICTh TOCIIOZAPIOBAHHS Oe3mocepe-
HBO TOB’A3aHA 3 TOCHOJApPChKOI0 MiANbHICTIO, K 3a
CJIOBOTBOPOM, TaK 1 YKPaiHCBKUM 3aKOHOJABCTBOM.

JloOKTpUHAJNBHI migxXOoAM A0 TIyMauyeHHS CYTHOCTI
TOCIIOIapPChKOI AiAJBHOCTI 3aiiMaiOTh BaKJIUBE MicCIle
B HayKOBOMY OOI'pyHTyBauHi Tepminy. Ile Heobximmo
IJIs PO3POOKY JocaimfHuKaMu e()eKTUBHOTO IIPABOBOTO
peryJiroBaHHA TOCHOmapchbKol mianapHOCTI. BomHouac
IOKTPUHAIBHI TiIX0aU HO3BOIAIOTE TJIOIEe 3PO3yMiTH
IIPaBOBi Ta COIiaIbHO-eKOHOMIiUHI 0COBJIMBOCTI TOCIIO-
IapcbKol mAisrbHOCTI, AKi mOTPiOHI Mid dopMysroBaH-
Hs 3aKOHOJABUMX iHIIMiaTUB. 3 PO3SBUTKOM €KOHOMiKM
JOKTPUHAIBHI IMAX0aU TPOJOBMKYIOTH €BOJIIOI[IOHYBaTH
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Tabnuuys 1

BusHaueHHA TePMiHY «TOCHOJAPCHKA MisIIbHICTH» Y 3aKOHONABCTBI YKpaiHu

HopmaTuBHO-IpaBOBMil aKT

| BusnauyeHHA TepMiHY

Konexcu Ykpaiau

T'ocmomapchKkuii Komeke YKpainu
(pemaxkiia Bixg 08.10.2023)

«IifANBHICTE Cy0’€KTiB rocmomapoBaHua v cdepi cyCcmiIbHOro BUPOOHUIITBA, CIIP-
MOBaHa Ha BUTOTOBJIEHHS Ta peaJsisailito mpoaykIiii, BUKOHAHHS POOIT UM HamgaHHS
TIOCJIYT BapTiCHOTO XapakTepy, 1[0 MAlOTh I[iHOBY BU3HAYEHIiCTH» [6]

ITomaTKOBUI KOogeKc YKpaiuu
(pemaxiia Bixg 08.12.2023)

«IisITBHICTH 0c00U, 1110 OB’ sI3aHa 3 BUPOOHUIITBOM (BUTOTOBJIEHHAM) Ta/abo peaJi-
3aI[i€lo TOBAapiB, BUKOHAHHAM POOiT, HaJaHHAM IIOCJIYT, CIIPAMOBAHA HA OTPUMAHHS
IOXOy i MPOBOAUTHCSA TaKOI0 0COG0I0 CaMOCTiiiHO Ta/abo uepes CBOI BiOKpeMJIeHi
Higpo3aiam, a TaKoMK uepes Oyab-sAKYy iHIIY 0co0y, IO Ai€ Ha KOPHUCTh IIEePIIOol 0Co-
01, 30KpeMa 3a JOTOBOpPaMHU KOMicil, JOpyUeHHs Ta areHTChbKUMHU JoroBopamu» [7]

3aKoHU YKpainu

ITpo 30BHIITHBOEKOHOMIY-
HY OifAJbHICTD (pemakIlisa Bifg
04.03.2023)

«OyIb-siKa MiAJbHICTH, B TOMY YHCJILI HiANIPUMEMHHUILKA, OB A3aHA 3 BUPOOHU-
ITBOM i OOMiHOM MaTepiaJbHUX Ta HeMaTepiaabHUX 0Jiar, [0 BUCTYIIAIOTEL Y (popmi
ToBapy» [8]

ITpo omomaTkyBaHHA MPUOYTKY
nignpueMcTB (BTPATUB YMHHICTH
Bix 01.01.2013)

«OyIb-siKa qisiIbHICTH 0cOOM, HAIpaBjeHa HA OTPUMAHHS JOXOAY B I'POIIOBii, Ma-
TepianbpHill a0 HeMaTepiaJbHiNA (popMax, y pasi Koyu OesrnocepenHs ydyacTh TAKOIL
ocobu B oprasisairii Takoi AifJIbHOCTI € peryjaspHOI0, IIOCTiiiHOIO Ta cyTTeBo0. ITif
0OesImocepeIHbOI0 YUACTIO CJIil PO3yMiTHM 3a3HaueHy MisJIbHICTH 0coOM uepe3 CBOI
TOCTifiHI mpeacTaBHUIITBA, (himiamu, BigmisenHs, iHIII BigoKpemJieHi mmimgposminwm,
a TaKOK uepes JoBipeHy ocoly, arenra abo OyAb-AKY iHIIIYy 0co0y, AKa Aie Bix imeHi
Ta HA KOPHUCTH IepIiroi ocodom» [9]

IIpo snimeHsyBaHHS IIeBHUX BUIIB
roCHOAapChKOl AisIbHOCTI (BTpAa-

«Oyab-sIKa HiAJbHICTH, Y TOMY YKCJI MiAIPUEMHNIbKA, IOPUIUYHAX 0Ci0, a TAKOK
disuunux oci6 — migmpuemIliB, moB’sA3aHa 3 BUPOOHUIITBOM (BUTOTOBJIEHHSIM) IIPO-

TUB YnHHIicTh Bix 28.06.2015)

IyKIii, TopriBieio, HalaHHAM IIOCJYT, BUKOHAHHAM PobiT» [10]

Iscepeno: criIameHoO aBTOPOM Ha OCHOBIi [6; 7; 8; 9; 10]

COUpalunch Ha CydyacHi mpobsieMu 3 AKUMU CTHKA-
I0ThbCA cy0’eKTU rocrmomapioBamua. Tomy ocobamBa
yBara JOCJIITHUKIB IPUAIIAETHCA aHATIZYy 3aKOHOAAB-
YUX HOPM, IO PeryJio0Th TOCHONAPCHKY MifAJTbHICTH
B YKpaiHi Ta 3aKOpPAOHOM, 3 METOIO0 MOPiBHAHHA Ta
BUABJIEHHA HAABHUX HEIOJiKiB BIiTUM3HSIHOIO 3aKO-
HomaBcTBa. Ile Hacammepes CIIPIMOBAHO Ha Te, IT00
CTBOPUTHU BCi YMOBM [JIA ITiABUINEHHA e(DEKTUBHOCTL
BeJIEHHSA T'OCIIOIaPChKOI AiAMBHOCTI B YKpaiHi.

Posrigaremo qOKTpUHANBHI TiAX0AU [0 TIyMadeH-
HS CYTHOCTi IOCIIOIapChKOI AiAIBHOCTI cepes BiTuma-
HAHUX HAYKOBIIiB (Tabi. 2).

3araJjiom, TocmofapchKa MisdJIbHICTh OXOILIIOE PisHi
ACIIeKTV eKOHOMIUHOIO JKUTTA Cy0 €KTiB IoCIiogapio-
BaHHSA, 30KpeMa MiAJbHICTH OB A3aHYy 3 BUPOOHU-
IITBOM Ta peaJridariero ToBapiB i mocayr. Bogrouac
BiTUM3HAHI BUeHI mpu TIAyMadyeHHI MOHATTA CIIHpa-
I0ThCA Ha YMHHE 3aKOHOJABCTBO Ta OCOOJIMBOCTI Ha-
IioHAJBbHOI eKOHOMiKY 0e3 KOHIeHTpAIlil Ha CIemu-
iuHUX ramysax.

BuokpeMnMo IOBTOPIOBaHI Kiacuikaiiiini osHa-
KH B TJIYMaueHHAX CYTHOCTI T'OCIIOJapCHhKOl MiAJbHO-
CTi cepel BiTUMBHAHUX HAYKOBILiB (Tabia. 3).

IIpoanasisoBani BusHaueHHA JEeMOHCTPYIOTH Pis-
HOMAHITHICTb JYMOK cepell BITUMSHAHUX HAYKOBIIiB
1010 Pi3BHUX ACIEeKTiB TJIyMaueHHS CYTHOCTI I'OCIIO-
Iapcbkoi midabHOCTi. HaliboinbIlnl y3romKeHuM cepes
aBTOPiB € POBYMiHHSA TOTO0, II[O TOCIIOAAPChKAa MifAb-
HicTbh TTOB’sA3aHA 3 BUPOOHUIITBOM TPOAYKIIii, BUKO-
HaHHAM POOIT Ta HAZAHHAM IOCJYT, 3 YUM IIOTOIUJIO-

cA 4eTBepo BUeHUX. BogHouac iHmri Kaacudikamiinui
O3HAKMV MalOTh MEHIITY CTYIIiHb y3roasxeHocti. Hampu-
KJIaZ, TBOE aBTOPiB POOJATH aKIEHT Ha MOETHAHHI
IIPMBATHUX 1 myOaivHUX iHTepeciB, a iHINI [BOE HA OT-
PUMaHHI eKOHOMiUHOTO pe3yabTary. ToMy Iie BKasye
Ha TIeBHE PO3XOMKEHHA B MOTJIAAAX IMOAO COIliaJIbHO-
€KOHOMIUYHMX acCIIEKTiB I'OCIIOapChKOI AifAJBHOCTI.
3arajiom, BueHi OJM3bKi B CBOIX TIyMAaueHHAX IO
3aKOHOABUNX, BOAHOYAC POOJISAUN BJIACHI YTOUHEHHS.

Baprto morogutuck 3 Komicuuk I'. M., 1o rocro-
IapchbKa OiAJbHICTH Ma€e 3MiMCHIOBATUCA Ha IIPaBUJaX
abo mpuaIUnax [2, c. 210].

YHiTke Ta 3po3yMije 3aKOHOJaBUYe PETyJIIOBAHHA
ToCIIOlapIOBaHHSA CIPUAE TiATPUMILL €eKOHOMiuHOI
e(eKTUBHOCTI, am:Ke mormomarae 3abe3meuuTu ameK-
BaTHI YMOBU AJIA MiAJBHOCTI HiAIPUEMCTB HA PUHKY
(puc. 1).

MixuaponHi HOpMU MalOTh BeJIMKUU BIJIUB Ha
dopMyBaHHA CydyacHOI ITPaBOBOI CUCTEMU B Y KpaiHi.
Braciigok mignucaHHSA I1iJI0l HUBKW MisKHapOIHUX
IOTOBOPiB YKpaiHa 3000B’sA3ajaca JOTPUMYBATUCS
meBHUX IpaBmJ i cranmapriB. Tomy choromHi B ymo-
Bax €BpoaT/saHTHYHOI iHTerpaiiii 3aKOHOIZABCTBO
Yxpainu nepebyBae B MOCTiTHOMY IIPOIECi OHOBJIEHHSA
Ta BJOCKOHAJEHHA.

V¥ mepiry uepry BHECEHHA 3MiH 0 3aKOHOaBCTBA
3rimHO MiKHAPOAHUX HOPM HeOoOXimHo YKpaiHi mmasa
CIPUAHHA MisKHapOAHIN TOpriBiai Ta iHBecTHIigAM.
BropoBamxenHA MiKHapOISHUX CTAHLAPTIB Yy BHYTPIII-
HE 3aKOHOJAaBCTBO IIOCUJIIOE MO3UIiI B MiKHApPOIHIN
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Tabruys 2

JOKTpHMHANBHI MiAX0OM 0 TIAyMaYeHHSA CYTHOCTI TOCIOAPCHKOI TiAIbHOCTI

cepel BiTYM3HIHUX HAYKOBIIiB

AsTop

TaymayeHns

Biumnuk O. M.

«TaKa CyCIIiJIbHO-KOPUCHA NisiIbHICTH Cy0 €KTiB TOCIIOMapIOBAHHSA II[0J0 BUPOOHUIITBA IPOAYKIIiT,
BUKOHAHHSA PoOiT, HaJaHHA IIOCJYT 3 METOI0 iX peasisaliii 3a miary (4K TOBapy), IO I'PYHTYETHCA
Ha IOEJHAHHI MpUBaTHUX i myOJMiuHUX iHTepeciB i spilficHIOETHCA mpodeciiino» [12, c. 10]

T'onuapenxo O. M.

«CHUCTeMa yCBiJOMJIEHUX B3a€MOIIOB’sIBaHUX il (IporeciB) cy0’eKTiB rocuofapioBaHHA 3 CYCIIiJb-
HOT'O BUPOOHUIITBA, CIIPAMOBaHA Ha BUTOTOBJIEHHSA Ta peaslisallilo MpoAyKIlil, BUKOHAHHSA POOiT uu
HAaJAHHS IIOCJIYT BAPTiCHOrO XapaKTepy, IO MAOTh I[IHOBY BU3HAUYEHICTH, 3 METOI 3a/0BOJIEHHS
eKOHOMIUHMX Ta colliaJbHUX moTped» [1, c. 65]

Marsiituyk JI. O.

«CaMOCTiliHa, CYCHIiJIbHO KOPMCHA OifANBHICTH IOPUAMYHUX OCi0 He3ayeKHO Bin opranisamiiiHo-
mpaBoBoi popmu Ta dhopmu BiacHOCTI um (pismuHUX 0Ccib, CIPAMOBAHY Ha BUTOTOBJIEHHA i peasrisa-
I[ifo MPOAYKIIil, BUKOHAHHA POOiT UM HAJZAHHSA IIOCJYT, III0 MAIOTh I[iHOBY BU3HAUEHICTh, AKA IOEN-
Hye npuBarHi i mybuiuni iHTEepecu Ta 3miMCHIOETHCA B MeXKax YMHHOTO 3aKOHOZABCTBa» [3, c. 17]

Muxaitnos C.1.,
Crenacmok JI. M.,
Topomenko C.B.

«(QYHKIIIOHYBaHHA TOCIOJAPCBKUX Cy0’€KTiB, IO CKepOBaHe HA BUKOHAHHA IIiNIPUEMHUIIBKUX
byHKIi#l 3 METOI0O OTPUMaHHA €KOHOMIUHOTO pe3yabrary» [13]

Cmoanu I'. B.,
Typxror O.A.,
Xomko JI. B.

«peryJyibpoBaHa NiAJBHICTH Cy0’€KTiB rocrmojapoBaHHd y cdepi TOBApHOTO BUPOOHUIITBA, CIPAMO-
BaHa Ha BUTOTOBJIEHHS Ta peasisallilo IpoayKIlii, BUKOHaHHA POoOiT, HAJaHHS IOCJYT BapTiCHOTO
XapaxkTepy, AKi MalTh IIiHOBY BU3HAUYEHICTDb, i3 METOIO JOCATHEHHSI eKOHOMIUHUX i

conianbHUX pes3yabTaTiB» [4, c. 13]

Hocepeno: craameHO

aBTOpOM Ha ocHOBi [12, c¢. 10; 1, c. 65; 3, ¢. 17; 13; 4, c. 13]

ArpapHa ranysb € OJHi€I0 3 KPpUTUYHUX IJIA HaIli-

TOPTiBJIi BHACIIIOK CIIPOINEHHA IIpollecy cepTudikarrii
Ta MPUBEEHHA AKOCTI YKPAIHChKOI MPOAYKILIT 10 MixK-
HaApOOHUX BUMOT. BomHouac 3aXuCT mpaB cy0 €KTiB
TOCIIOJapIOBAHHA, B TOMY UMCJi iHBECTODiB, CIOHYKA€E
o 301JIBINIEeHHS iHO3eMHHNX iHBECTHUIiNl B HAIliOHAL-
HY eKOHOMiKy. TakoX MirKHApOAHI cCTaHZAPTH ITpaIli
BILIMBAIOTH HA HAIliOHAJIbHE 3aKOHOIABCTBO IITOIO0 3a-
OesleueHHA IIpaB IPAIiBHUKIB Ta IXHiX yMOB mparii.

3arajyiom, A OyAb-AKOI Jeps;KaBu BasKJIMBO BCTAa-
HOBWJIM 3PO3yMiJIi IpaBoOBi 3acaau rocuomaprOBaHHA,
K1 BpaxOBYBaTMMYTb OCOOJIMBOCTI Pi3HMX rajyseii.

OHAJILHOI eKOHOMiKU, a/Ke B YKpaiHi BoHa Mae 3Ha-
yauii BoyimB Ha BBIL. Tomy 3akoHOaBUe peryIroBaH-
Hf IOCIOLAapChKOl AifgJBHOCTI arpapHUX HiAIIPHIEMCTB
BaKJUBe AJA 3abes3meueHHsa e)eKTUBHOI AisIbHOCTL
arpapHuX OiANIPUEMCTB, BiJi AKUX 3aJIeKUTh IIPOJO-
BoJIbua OesIleKa Ta CTiHKicTh HaIlioOHAJIBHOI eKOHO-
MiKM 3arajiom.

ITo-mmepime, mpaBoBe peryarOBaHHA CIOPUAE CTa-
OiIBHOCTI ITiH Ha MPOAYKTH XapUyBaHHA IIJISIXOM
o0Me:KeHHs I[iH, CyOCUAYyBaHHA Ta MOJATKOBUX IILiJbT

Tab6auus 3

IToBTOpIOBaHI KIacugikaliiiHi 03HAKN TIyMaYeHHS CYTHOCTI TOCHOJAapPChKOI MiAIbHOCTI
cepel BiTYM3HIHUX HAYKOBIIIB

IToBTOproBani Kiaacudikamiiiai o3HaKKH
Burorosiaenus
Ta peaJsisanisa Iloennanusa OrpumaHHSI
Asrtop (BMPOOHUIITBO) IIPO- IlinoBa Bapricauit IPUBATHUX (mocsaraeHHA)
IYKI[ii, BAKOHAHHSA | BU3SHAYEHiCTh XapakrTep i my6mivHMx €KOHOMIYHOTO
poo6iT, HamaHHA iHTepecis pesyabTary
IOCJIYT
Binuuk O. M. + - + -
T'oruapenko O. M. + + + — -
Marsiituyk JI. O. + + - + -
Muxaiinos C. I.,
Crenacmox JI. M., - - - - +
Topomenxo C.B.
Cwmoaus I'. B.,
Typrot O.A., + + + - +
Xomko JI. B.
Kinekicts 435 335 235 235 235

Ilocepeso: criameHoO aBTOpoM Ha ocHOBi [12, c¢. 10; 1, c. 65; 3, c. 17; 13; 4, c. 13]
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BruiMB HOpMaTUBHOIO PEryIOBaHHS IOCIOAAPCHKOL
JiSUTBHOCTI HA PO3BUTOK HAIIOHATLHOI €KOHOMIKH

CralipHICTh 3aKOHOAABCTBA <

PeryntoBaHHsI KOHKYpEHIIIT

ExonomMiuHa e(peKTUBHICTH

3aydeHHs 1HBECTHIIIH

A

3axucT NpaB yYaCHUKIB PUHKY

3anoOiranHs KOpymuii

MikHapoiHa iHTerparis

CorianbHa BiAIOBIIAILHICTE

Puc. 1. Bonus HOpMaTHUBHOTO PETYJIIOBAHHA MOCIOLAPCHKOI HiAJBHOCTL Ha POSBUTOK HAI[iOHAJIHHOI €KOHOMiKU

Iocepeno: pospobka aBTOpa

LIS DiATPUMKU arpapHux ninnpueMcts. Lle cipamo-
BaHO JAONOMOTITH YHUKHYTU PiBKUX KOJIMBaHb IIiH,
SAKi MOMKYTH 3aBIaTHU IITKOAU HOOPOOYTY HaceJeHHd.

ITo-gpyre, mpaBoBe peryJilOoBaHHA CIIPUSE CIIpa-
BEIJIMBOCTiI Ta PiBHOCTI MiK BUPOOHMKAMU 3aBAAKU
OifTPUMIII MajuxX Ta cepefHiX arpapHuUX HOignpu-
emcTB. Ile m03BOJIAE IM KOHKYpPYBaTU Ha 3 BEIUKUMU
arpapHUMU TiIIPUEMCTBAMU, AKi 3aiMarOTh 3HAUHY
YaCTKy Ha PUHKY.

ITo-TpeTe, TpaBOBe peryJaOBaHHA CIpPUsie 30epe-
JKeHHIO0 HaBKOJIMIITHBOTO CepeJoBUIla Bil HemoOpoco-
BicHUX [Aili arpapHUX IiAIIPUEMCTB, AKi HeraTHBHO
BIJIMBAIOTh Ha €KOJIOTiI0 Yyepe3 BUKOPUCTAHHA IIe-
cTunuAiB Ta arpoximikariB. Ile HeoOXigHO A BeTa-
HOBJIEHHA OOMe:KeHb IT0J0 BUKOPUCTAHHSA IITKiIIN-
BUX PEUYOBUH, & TAKOYK 3a0XO0UYEHHA IO OPTaHiYHOTO
BUPOOHUIITBA.

3MicTOM TOCIIOZapPChKOI AiAABHOCTI M/ arpapHUX
migmpueMcTB, Ha AyMKY CratiBku A.M., «e BirbHMIHA

Bubip i cBoOOMa 3MificHeHHS Takoi AiAJIbHOCTI Bigmo-
BiTHO IO BUMOI UMHHOT'O 3aKOHOJABCTBAa, 3 HaJaH-
HAM TapaHTifl AOCTYIy A0 MaTepiaJibHO-TEeXHIYHUX,
¢inaHCcOBUX, iH(MOPMALiIHUX, IPUPOAHIX 1 TPYLOBUX
pecypcis» [5, c. 39].

T'ocnomapchbry AiANBHICTE arpapHUX MiAIIPUEMCTB
B YKpaiHi Bu3HaAUae Ta peryJie 3HaUHA KIJIbKicTh
HOPMAaTUBHO-IPABOBUX aKTiB. BaamBo posymitu
ixHili BIJIUB Ha arpapHy rajysb Ta MeKi, fKi BoHU
BCTAHOBJIIOIOTD.

PosrisgaemMo 0co0IMBOCTI peryaioBaHHsS TOCIOAAP-
CbKOl HifITBHOCTL arpapHUX HiAIIPUEMCTB PiBHUMU
chepamu 3akoHOmaBCTBA (Tabds. 4).

T'ocnomapchka LiAabHICTE arpapHUX MiATIPUEMCTB
3IiHICHIOETHCS 3 OTJVIALY Ha OCOOJMBOCTI rajaysi B Me-
JKax YMHHOTI'O 3aKOHOJABCTBA, IO BU3HAUA€E IIPaBU-
Jla TOCIIOapIOBaHHA, K cIpAMOBaHiI Ha e()eKTUBHY
arpapHy OifJbHICTh, BUKOPUCTAHHA 3€MEJBbHUX Ta
iHITUX OPUPOJSHUX PECypCiB.

Tabauus 4

Oco06JMBOCTi peryiroBaHHS IOCHOJAPCHKOI JiSJIBHOCTI arpapHUX MiAIIPUEMCTB

pisHUMU chepaMu 3aKOHOTABCTBA

Cdepa 3axoHOmAaBCTBA Oco6MBOCTi peryIoBaHHS
3emsa 3eMesibHI HOPMU TIOB’A3aHi 3 MpaBUJIaMU OPEHAU 3€MJi, OXOPOHOIO 3eMeJib, IpaBaMu Ha
KYIiBJIIO 3eMeJIbHUX HiJIAHOK, OOMEKEeHHAMHU II[OZ0 BUKOPUCTAHHS 3€MeJb
ITomaTku ITogaTKOBI HOPpMU BCTAHOBJIIOIOTH YMOBHU POOOTH, CTABKHU IIOJATKiB Ta 300piB, MOAaTKOBL
TiJIbTU, CHeIliaJbHI ITOJAaTKOBI peKuMMT
Toprisna ToprosenbHi HOPMU CTOCYIOTHCA BHYTPIilTHLOI T4 30BHINTHBOI TOPTiBJIi, ZOTPUMAHHA KBOT
i cranmapris
Exosoria ExoJsoriuni HopMu BU3HAYAIOTh CIIOCO0M 00POOITKY Ta Mejiopalliio 3eMeJib, 3aCTOCYBaHHSA
MeCTUIIUAIB Ta arpoxiMikaTiB, yIpaBJIiHHA BOAHUMU PecypcaMM, OXOPOHY HaBKOJMUIITHHO-
TO cepeoBUIIla
IaHOBaMmiiHaA 3aKOHOMABYI HOPMHU 3 IHHOBAIIMHOI AiAJBLHOCTI OKPECJIOITh BUKOPUCTAHHS HOBITHIX
IiANBHICTH TeXHOJIOTi# Ta iHHOBaIlill, IPABOBUU PEIKUM NiAIBHOCTI, (DiHAHCOBY MiATPUMKY
AxicTs Ta Oesnexa 3aKOHOABYI HOPMHU 3 AKOCTi Ta 6e3IeKn BU3HAYAIOTh BiIIOBiAHI cTaHgapTH IPOAYKTIB Ta
TIIPOJIOBOJILYOI CHPOBUHU, IIOBHOBAMKEHH JIePyKAaBHUX KOHTPOJIIOIOUNX OPTaHiB

Hocepeno: pospobra aBTopa
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OT:xe, TOCIONAPCHKY AisIBHICTD arpapHUX MWignpu-
€MCTB [JOIIIJIFHO TJIYMAUUTH AK CAMOCTiHHY Ta cyc-
TiTbHO KOPUCHY NiAJNBHICTH arpapHUX HiANIPUEMCTB,
110 TOJIATAaE y BUPOOHUITBI arpapHOi nponyKIii poc-
JUHHUINTBA Ta TBAPUHHUITBA, & TAaKOYX BUKOHAHHI
polbiT UM HamaHHI IOCJYT HOB’SA3aHUX 3 arpapHOI0
TaJIy3sio JId 3aJ0BOJIEHHA BJIACHUX €KOHOMIiUHO BU-
PakeHUX IIiJIei.

BuCHOBKHN Ta mMepCHEKTHBY MOTAJBIINX TOCJIIi-
IskeHb. 3abesmeueHHsa e(EeKTUBHOTO YIPABIAIHHSA
cyb6’eKTaMu TOCTIOAAPIOBAHHA MOXKJINBE JIUIIIE B YMO-
BaxX PO3YMiHHSA IMPAaBOBUX 3acaj] I'OCIIOJAaPChKOI AifAIb-

HOCTi. ATpapHUii CeKTOpP HUHI € }KUTTEBO BAKJINBUM
Insa YKpaiHu, ToMy IIpaBOBE PETYJIIOBAHHSA IIHOTO CEK-
TOpa BUMAarae JOAaTKOBOI yBaru AJid Horo agamTarii
10 BUMOT PUHKY Ta Mi’XKHApPOJHUX cTaHAapTiB. BogHo-
Yyac po3yMiHHA ITPABOBOI CYTHOCTI IOCIIOLapChKOI [Ii-
SAIIBHOCTL JO3BOJIUTH arPapHUM MiJIIPUEMCTBaAM Kpallle
BizmcToOBaTH CBOI ITpaBa Ta iHTepecu. IlepcmekTHBOIO
OONaJbIINX MOCJiIKEHb € BUBUEHHA Mi*KHAPOJTHOTO
TIPaBOBOT'O 3aKOHOABCTBA, 1[0 BU3HAYAE OCOOJIMBOCTI
TOCIIONAapPChKOI MiANBbHOCTI B pisHMX KpaiHax CBIiTY,
a TAKOXK IMOPiBHAHHA MOro 3 YKPAaiHCBKUM 3aKOHO-
IaBCTBOM.
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MEJIALIS 9K 3ACIB CAMOPETY/1IOBAHHA
B rOCNOJAPCbKO-TOPIOBEJ/IbHIN 19/IbHOCTI
B YMOBAX EBPOIHTETPALIIT

MEDIATION AS A TOOL FOR SELF-REGULATION
IN ECONOMIC AND COMMERCIAL ACTIVITY IN
THE CONTEXT OF EUROPEAN INTEGRATION

AHoTauis. [JocnigxxeHo 0cobmBOCTI Megiauii ik 3acoby camope2y/IloBAHHS B 20CM0GAPCbKO-TOP20BE/bHIN Gisi/IbHOCTI. AK-
LIeHTOBAHO, L0 BPAXOBYIOYM MOTOYHI 3MIHM B 3KOHOGABCTBI TA MPULIBUGLIEHHS €BPOIHTE2PALLIIHO20 HAMPAMY, BU3HAYEHHS
NpaBoBMX 3acag 3anpOBAGXKeHHs Megiavii yepes npu3my camopeyiioBaHHs CripuaTUME PO3yMIHHIO NPABOBOI MPUPOGH Lib020
IHCTPYMeHTy Ta NPAKTM4YHOMY 1020 3ACTOCYBAHHIO P PO32/I5igi 20CM0GApCbKO-TOP20BE/IbHMX CrOPIB.

Y CBITAi NpoBegeH020 aHAnNi3y BM3HayeHo npobnemu NpaBoBo20 3abe3neyeHHs Megiauii B YKpaiHi Ta BapiaHTh ix Bupi-
LeHHSI. BCTAHOB/EHO, LU0 PYHKLIOHA/IbHE MPU3HAYEHHs] CaMOPERY/IIOBAHHS MNPy MegiaLii Ik MOXJ/IMBOCTI Bpe2y/toBaTu crip
Yy 20CrogapCcbKko-TopaiBebHiii gisi/IbHOCTI € 0OPAHHS Ta B3AEMHA 320ga CAMe HA BUPILLEHHS! KOHPIKTY LM MeTogoM Ta B o-
gasnblIOMy Mpu NO3UTUBHOMY Pe3y/ibTATi NPOLeCy: 3aKPinieHHs Ta BUKOHAHHS CMiIbHO MPUIHATOR20 TA Y320GXKeH020 PillieHHS.

3p0obaeHo BUCHOBOK, L0 go camopeyniBHuUX 0cobnmBOCTel Megiauii y 20crnogapCbKo-Top20BebHil gisiIbHOCTi MOXHA Big-
HECTU: CAMOCTIlHICTb CTOpIH y B1bOpi MeTogy Bpe2y/loBaHHS Cropy, Megiatopa, YKAageHHs MegiaviiiHoi y2ogu, megiauiiiHol
npoLiegypu, crnocoby Bpe2y/toBaHHS KOHPAIKTY 3a CMiIbHOI 3209y CTOPIH.

3aKoHogaBeLb HagaB acoLialisivM MegiaTopi MOX/IMBICTb CAMOCTIHO po3pobasiTH BAACHI KOgekcy NpogeciviHoi eTvkmn Megia-
TopiB ab0 BU3HABATH ICHYIOYI KOGEeKCH Ta MPUEGHYBATICA §O HUX, BKIIOYAIOYM gO HUX JIMLLE 3a2a/1bHi eTUYHI MoIoKeHHs. OO EgHY-
1041Cb Ha gOBPOBINIbHIVI OCHOBI MegiaTopy MOXYTb CAMOCTIlHO 3GifiCHIOBATY pe2y/IlOBAHHS BAACHOI Gis/IbHOCTI Ta KOHTPO/Ib B YCTa-
HOB/IEHNX 3AKOHOGABCTBOM MeXax, y TOMy YnC1i po3pob/ISiTI BHYTDILLHI MONIOKEHHS PYHKLIOHYBAHHS MPOgeCiiiHOi criibHOTH.

Camope2y/itoBaHHSA B gisi/IbHOCTI MegiaTopiB MOXke MposIBAATICL B HACTYMHOMY: 3aNpoBAgXEHHS Tad peanisalis Megiatop-
CbKOIO CMi/IHOTOK BACHMX CTAHGAPTIB, pO3pO0OKM MegiavuifiHnX 3acTepexxeHb, NpaBmi Megiauii, Nopsgky HaBYAHHS Ta Nigeu-
LeHHs KBanigikavii MegiaTopi, KOgekciB eTuku MegiaTopa. BpaxoBylouy €BpoiHTe2pavifiHmii BeKTop gouinbHo 610 6 3ano3u-
YnTU ePeKTUBHI CTaHGApTH gisiIbHOCTI MegiaTopis.

KnrouoBi crosa: megiauis, camope2y/itoBaHHs, 20CnogapcbKo-TOP20BE/IbHA GisiIbHICTb, EBPOIHTe2PALsl, KOMepUiviHuMii Crip,
pe2y/oBaHHs, CyO'EKT 20COgapIoBaHHs, 3acib MpaBoBo20 3axucTy, EBponeiicbkuii Colo3, guPeKTBA.
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Summary. The article examines the peculiarities of mediation as a means of self-regulation in economic and commercial
activity. The author emphasises that, given the current changes in legislation and the acceleration of European integration, de-
fining the legal basis for the introduction of mediation through the prism of self-regulation will contribute to the understanding
of the legal nature of this instrument and its practical application in commercial disputes.

In the light of the analysis, the author identifies the problems of legal support for mediation in Ukraine and options for their
solution. It has been established that the functional purpose of self-regulation during mediation as an opportunity to settle
a dispute in economic and commercial activity is the choice and mutual agreement to resolve the conflict by this method and in
the future with a positive outcome of the process: consolidation and implementation of a jointly adopted and agreed decision.

The legislator has provided mediators” associations with the opportunity to independently develop their own codes of profes-
sional ethics for mediators or to recognise existing codes and join them, including only general ethical provisions. By uniting on a vol-
untary basis, mediators can independently regulate their own activities and control within the limits established by law, including
the development of internal regulations for the functioning of the professional community. The self-regulatory features of mediation
in economic and commercial activities include: independence of the parties in choosing a dispute resolution method, a mediator,
concluding a mediation agreement, a mediation procedure, a method of conflict resolution by mutual agreement of the parties.

Self-regulation in the activities of mediators can be manifested in the following: the introduction and implementation by the
mediation community of its own standards, the development of mediation clauses, mediation rules, the procedure for training
and improving the qualifications of mediators, mediator codes of ethics. Considering the European integration vector, it would

be expedient to borrow effective standards of activity of mediators.
Key words: mediation, self-regulation, economic and trade activity, European integration, commercial dispute, regulation,

business entity, remedy, European Union, directive.

HOCTaHOBRa mpo6aemu. 'ociogapcbKO-TOProBeIbHA
OisNBHICTE 3aJUINAETHCA ONHICI0 3 HAMAKTUB-
Himux cdep PoO3BUTKY eKOHOMiKU. 3 00’€KTUBHUX
OPUUYUH 30iJbITyeTHCA KiMbKiCTh BUIIAAKIB, KOJIU
OifmTpreMIli 3MyIIeHI BIaBaTHUCA A0 3aXUCTY IIOPY-
IIeHUX IpaB Ta iHTepeciB. BpaxoByiouu nepeBaHTa-
JKeHiCTDh CyZI0BOI cucTeMU, BCe OiBIITOl MOy IAPHOCTL
HaOyBaoOTh I03acy OBl (hopMu BUPIIIeHHA CIIOPiB,
30KpeMa Mefiarid, AKa € OAHUM i3 HaNMOmyJIAPHIIIINX
aJbTepPHATUBHUX METOJIB BUPiIlIeHHS KOHQMJIIIKTIB
Y PO3BUHEHUX KpaiHaxX CBiTYy.

Megiamia — crJaagHUU TIPOIeC, AKUHN Y MiICYMKY
Ma€ CIIPUATHU ITiBHAHHIO CUCTEMU I[iHHOCTEN yUYaCHU-
KiB KOH(IIKTY, & TaKOM CIPUATU BU3HAUYEHHIO iepap-
xiil ixHixX moTpeb. Buxomauwm 3 6aueHHA KOHQIIKTY
SIK COIiaJIbHOTO SABUINA, COPUUYUHEHOTO 3iTKHEHHAM
iHTepeciB, MOTJIAAIB, TOTPEO UM eMOI[ili KOHKPETHUX
iHOMBiAIB UM rpyn, 10 NPOABJAETHCA Y KOHTAKTaXxX
igpuBiAiB 3 pisHUMU IimamMu, npodeciiino peasiso-
BaHa Mefiallid BUCTyHOa€ CHUCTEMHHM MeXaHi3dMoM,
POBKPUBAIOYY MEPBiCHY OIPUUUHY CIIOPY. 3BaKA0UN
Ha Te, 10 KOHQDIIKT € MOBCAKAEHHUM ABUIIEM, AKE
XapaKTepusye BeCh PO3BUTOK JIOACHKOTO CYCHiJIBCTBA,
BasKJIMBO BMiTM KOHCTPYKTMBHO HUM KepyBaTH Ta
IepeTBOPIOBATHU HOTO Ha [AKepeJa, IO I'eHEePYHITh
MOJKJIMBOCTi Ta (haKTOpU MPOTpecy, MaKCUMAaJIbHO
o0MesKyouu MoT0o PYHHIBHY CUIY.

Amnajni3 ocraHHiX gocaimskeHs i myosmikamii. I[Tu-
TaHHA Memiarlii, 30KpeMa KOMEPIIiiiHOI, BUBYAJN TaKi
BueHi: O.Bemincska [10], B. Byuko [8], JI. Menex
[7], A.Camoitnenko [9] Ta in. OgHak mpobyeMaTuKa
Meniarii sk camMoperyJiBHOTO 3aco0y (iHCTPyMeHTY)
Yy I'OCIIOIapChKO-TOPTOBEJIbHIN AiAIBHOCTI HEAOCTATHHO
mocaimkena. 30e6iabIIoTo pPO3TAALAINCA TUTAHHA
aJIbTePHATUBHUX 3aC00iB BperyJiOBaHHSA CIOPiB AK
caMOpPeryJiBHUX iHTPYMEHTiB, 30KpeMa apbiTpaxy.

Tak, ma nymxy O.Tonuapenko: «He zaiiBum Oyme
3a3HAYUTH, 1[0 OJHUM i3 [i€BUX iHCTPYMEHTIB caMoO-
peryoBaHHA cepu IOCIOfapoBaHHA Oyxe mo0ymoBa
CHCTEMU BpeTryJIOBaHHA CIIOPiB, AKa cepej iHIIO-
0 BKJIOUAE MiKHAPOAHUI KOMEPIiiHUM apbiTpark
(MKA)» [1, c. 5]. Oxpemi ocobsmBocTi Mexiarii Ak ca-
MoperyriBHOTO iHCcTpyMeHTY BuBuaiu H. Masapaxki [2],
0. Mosxkaiikina [3, c¢. 77-79]. BomHouac, BpaxoByOUHN
MOTOYHI 3MiHM B 3aKOHOMABCTBI Ta MPUINBUAIIEHHA
€BPOiHTErpaIiiHOTO HATIPAMY, BUSHAUEHHS TPABOBUX
3acajl 3aTPOBAIXKEeHHA Mefiallii uepes mpuaMy camope-
TYJIIOBaHHSA CIPUATUME PO3YMIiHHIO IIPABOBOI IPUPOLU
IIHOTO iIHCTPYMEHTY Ta MPaKTUUYHOMY HOT0 3aCTOCYBaH-
HIO IIPM PO3IJIALI TOCIOJaPCHKO-TOPTOBEIBHUX CIIOPiB.
®DopmyTIOBAHHA IijIel cTaTTi (IOCTAHOBKA 3aBIAaH-
Ha). MeToio cTaTTi € BUBHAUEHHA OCOOJMBOCTEIl Me-
miarii K 3aco0y caMOperyJIloBaHHA y TOCIIOAAPCHhKO-
TOPTOBEJBHIN AiAJBHOCTI B YyMOBax €BpOiHTerparrii.

Bukman ocHoBHOTO Martepiaay. Ha maaxy mo
eBpoiHTerparii Yrpaina 3pobusa BasKJIMBUN KPOK
y cdepi 3akoHOmaBCcTBa PO Memiattito 16 mucromaga
2021 pory, xosm BepxoBra Paga Yipainu yxBaauiaa
3akoH Yrpaium «IIpo memiarmito», AKUM BU3HAUYEHO
IIpaBOBi Bacaay Ta MOPAAOK ITPOBEAEHHA Meziallii A
I03acyIOBUH MOPAMOK BUPIilIeHHSI KOHQIIKTIB (cmo-
piB), mpaBuia mMemialiii, craTyc MemiaTopa, BUMOTH
IO HaBUAHHSA Ta iHINI OHUTAHHS, IOB’A3aHi 3 i€l
mpoienypoio [4].

B mHumimumix ymoBax BoeuHOro crany 85% ykpa-
THCPKUX KOMIIAHINA CHOBIJIBHUJIN/3YNIUHUJIU CBOIO
pobory, 3 Hux 1% He HIaHYIOTH MIPOLOBKYBATHU
pob6oty, a 35% uerkaroTh Kpalux daciB. [lo oc-
HOBHUX MEPEINTKo] MOYKHAa BiflHecTw 3MeHINEeHHS 3a-
moBJsieHb Ha 50% , jmorictmuni nmpobaemu — 29%,
6pak cupoBuau — 21%, G6pax mpariBHuUKIB — 17%
[56]. OcHoBHUMU mpobsiemamMu 06i3Hecy 3 IOYATKY
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TTOBHOMACIIITAOHOTO BTOPTHEHHSA €: OKyIAaIlisl Tepu-
TOpiii, BTpaTa MaraswHiB UM CKJAaAiB, 3601 B poOOTi
BifimiiB JIOTicTHUHOTO 00CIYTOBYBaHHSA, TPUBAJIL TEP-
MiHu gmoctaBku ToIo. OT:Ke, B YKpaiHi € HaragbHa
HeOoOXiMHiCTh momepeaKeHHA/YCYHeHHA KOHMIIKTHIX
curyarniii. IIpore iHKOJIM BUHMKAIOTH CUTYyAIlil, KOJIHX
cy6’eKTaM TOCIIOfapIOBaHHA BayKKO BUPIIIUTU Oi3HEC-
KOHGQIIKT i Tomi BuUHMKAe HeoOXiTHICTHL 3alyuyeHHSA
TPeThol CTOPOHU: IPeACTAaBHUKIB IIeHTPAJIbHOI Uu
MicieBOi BiaguM, IOPUCTiB, TOCEPENHUKIB, ayAUTOPiB
torrto. Tomy mepmiaris Moxke cayryBaTU TUM aJibTEPHA-
TUBHUM METOIOM, AKUI 3MEHIITY€e CTPEeC IPU PO3TJIAIL
CIIOPiB B YMOBaX MPABOBOTO PEKUMY BOEHHOTO CTAHY.

¥V MupekTtui €BponeiicbKoro mapjaamMenTty ta Pagu
Ne 2008/52/€C Bix 21.05.2008 p. «IIpo mesaxi acmex-
T Mepmiarii y IUBiIBHNUX Ta TOCIOJAPCHKUX IIPABOBIJ-
HOocmHaxXx» (mani — [umpekTuBa) BM3HAUAIOTHCA TaKi
caMoperyJiBHI ocobsamBocTi Mermiarii: imimiroBamua
Memiarii abo caMuMuU cTOpoHaMHM abo y pes3yabTaTi
TPOIOBUILil YU POSMOPAIKEHHA CYy; AKICTb Memiaril
Ta e(DEKTUBHICTh MEXaHi3MiB KOHTPOJIIO 3a il AKicCTIO;
npodeciiine HaBUaHHA MeIiaTOpiB Ta MigBUIIIEHHA
ix kBasgidikarmii; KoH(piAeHIINIHICTD; rapaHTyBaHHSA
CYIOBOTO 3aXMCTy Ta iH. [6].

Bigmosigao mo 3akomy Ykpainu «IIpo memiaiito»
Meniallifg BUBHAYAETHCSA AK MM03aCym0Ba, JOOPOBiIL-
Ha, KOoOH(QimeHIiliHA, CTPYKTYypOBaHa IIPOIEAypa,
mixg gac AKOI CTOPOHU 3a AOIOMOTOI0 MexmiaTopa(is)
HaMaramoTbca 3amo0irtu abo BUPIimuUTH KOHQIIKT
(cymepeukry) miaxom meperoBopiB [4]. Buxopauu
3 3a3HAYEHOT0 BUIIE, MeIiallifo MOKHA BU3HAUUTU
AK cnenudivaMil migxig 70 BUpPiIIeHHA KOHQIIKTY,
3a AKOr0 HeNTpajJbHA TPETA CTOPOHA (MexiaTop) 3a-
Oesmeuye CTPYKTYPOBAHUY MIpoOIlec, CIPAMOBAHUN Ha
JOIIOMOTY KOH(JIIKTYIOUMM CTOPOHAM Y MOCATHEHHI
B3a€EMOIPUWHATHOTO BUPillIeHHA CIipHUX IuTaHb. Ha
BiIMiHY Bif cyZoBOTO pOBIIANY, AKUI € CYBOPO PEr-
JaMeHTOBaHUM, (hopMai3s0oBaHUM Ta 30CEPeIKeHUM
Ha CYTi IIO30BY, MeAiaIlid JO3BOJISIE THYYKO IigilATI
10 BUPINIeHHSA TOCIOAAaPChKOTO CIIOPY, BPAaXOBYIOUU
BCi acmeKTu CIipHOI cuTyallii, He3aJaeKHO Bil iX eKo-
HOMIYHOT'O Y1 IOPUANYHOTO 3HAUeHHA. Tomy memiariiro
PO3TIIANAIOTh AK aJbTEPHATUBHUN CIIOCi6 BUpPIiIIeHHA
i exomomiunux cymepedok [7, c. 209]. Came ruyu-
KicTh mporieaypu Meniaril € HalBasKJIMBIIIIOI caMo-
peryJIiBHOIO 0COOJIMBICTIO.

fAK BumHO 3 HaBeJeHUX BUINEe BU3HAUEHDL METi-
arii, y BupimenHi cmopy 0epe yJacTb HeHTpaJbHA
CTOpPOHA — MeJiaTop, AKWIl Beje IPOIeC, BUCIYXO-
BY€ apryMeHTHU CTOPiH IIOJO0 CYTi CIOPY Ta aKTUB-
HO JorioMarae iM 3po3yMiTu ixHi iHTepecu, omiHUTH
MOXKJIVBICTDH HOCATTH KOMIIDOMICIB i camocTiiino npu-
WHATHU PillleHHA, AKe 3aJ0BOJBHUTH YCiX YUYACHUKIB.
BigmosigHo [lupeKTuBY MeniaTOpoM € OyAb-sKa TPeTsa
ocoba, HesaJIe;KHO BiJ BipocmoBimanHA uu mpodecii,
AKIA TPOIOHYETHCA NMPOBOAUTHU Mefiallito e(PeKTUB-
HUM, HeymepeIKeHUM i KOMIIETEHTHUM CIIOCOOOM.
¥ Uexii Ta ABcrpii MmegiaTopamMmu MOXKYTH OyTH cIe-
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miasricTu 3 mpaBa, COIiaJlbHUX HAYK YU TICUXOJOTII,
AKiI IpoHIIm cremniajbHy HiaArotoBKy, a B Iloasmri
000B’A3K0BOI0 YMOBOIO € TaKOXK peecTpallid Ccymy.
BigmoBimHo mo 3arkoHomaBcTBa PpanIii memiaTopu
TIOBUHHI O0yTH akpeJuTOBaHI MPOKYPOPOM i mizmucaTtu
nmoroBip 3 MiHicTepcTBOM foCcTHUINII HA HAJaHHA ITOCTYT
meniarii [7, c. 211].

Bigmosiguo mo ct. 4 3akony Ykpaiuu «IIpo memi-
arirmo», Memialisg MIPOBOAUTHCA 32 B3AEMHOIO 3TO00
cropin Mepmiamii 3 ypaxyBaHHAM IPUHIUIIB Z0OPO-
BiJIbHOCTI, KOHQDiAeHITITHOCTI, HEUTPAJIBHOCTI, He3a-
JIEIKHOCTI Ta HeyIepeaKeHOCTi MeiaTopa, caMOBU3HA-
YeHHS Ta PiBHOIPABHOCTI mpaB cTopin Mmepiarii [4].

OgHuM i3 3aBJaHb MPUUHATTA IBOTO 3aKOHY OYB
O0esmocepeHiNM MOBUTWBHUIN BIJIUB Ha cdepy IIpa-
BOBiTHOCUWH, TOB’SI3aHUX i3 BUPIMIEHHAM KOHQMIIK-
TiB (cmopiB), IO BUHUKAIOTH, 30KpeMa, Ha OCHOBi
TOCTOMapChbKUX TPABOBiMHOCHH. Y 3B’S3KYy 3 IIUM
Ha TeOpeTUUYHOMY DiBHI TaKOK iCHye HOHATTSA KO-
MepIliiHOI Mepiarmii, AKa BU3HAYAETHCA SAK MIPOILEC
BUpiNIeHHA CIOPiB y cepi eKOHOMIUHUX BifHOCHH
Ta KOPIIOPATWBHOTO YNPAaBJIHHA MiK CTOPOHAMU,
AKi He migmopAaKoBaHi omHa OmHIii, TOOTO i ITOZO
TOCIOJAPCHKO-TOPTOBEJILHUX CIIOPiB, AKi 3a CBOEIO
CYTTIO € KOMEPI[INHUMU CIIOPAMHU.

ITopiBHAHO 3 iHmMEUMU cmocobaMu BUPiIIeHHA
TOCIIOaPChKO-TOPTOBEJIBHUX CIIOPiB IlepeBaraMu
Meniarii e: HemyOJaiuHe BUPIMIeHHS KOHMIIKTY MiK
cy6’eKTaMM T'OCIIOapIOBaHHs, BHACTITOK YOTO HE II0-
ripmiyeTbcsa OijloBa penyTallis CTOPiH CIOPY; IIBUI-
KicThb BUPIIIeHHA IOCIOJApChKUX CIOPiB, OCKiIbKU
TepMiHM BUPiMIeHHA KOH(MIIKTIB miaxoMm mexmiarii
KOPOTIITi, Hi’K Yy CyZOBOMY HMOPAAKY; IPUOYTKOBiCTD,
aJyKe BapTicTh Mefiallii 3HaYHO HUMKYA 3a CyIOBi BU-
TpaTH; OPi€HTAaIliA Ha MOIITYK KOMIIPOMIiCHOTO PiIlleH-
He, sKe 3aJ0BOJILHUTHL iHTepecu KOXKHOI 3i cTopin
Totio [8, c. 67]. Tomy crnenudika Ta BigMiHHICTL Me-
miarmii Big iHIIMX MeTOXAiB BUPIIIEHHS T'OCIIOAAPCHKO-
TOPTiBEJIFHUX CIIOPiB IIOJIATAE B TOMY, IO 1M IIPOIEC
Mae OyTU TOBHICTIO aBTOHOMHUM, KOHMimeHIimHUM
Ta JOOPOBiIBHUM, OCKIJIBKY OCTATOUHE PiIlleHHSA 3a-
JUIIAETHCSI BUKJIOUHO 3a CTOPOHAMU CIIOpy. BoHu
caMOCTiliHO BHU3HAYAIOTh, AK Ta 3a AKX YMOB OyIe
BUpPilIeHO KOHMIIKT.

Mosxua nmoroguruca 3 mosurnieco A.CamoiiieHKa
opo Te, IO IMiHHICTH IIBOTO METOAY IIOJIATAE Y BUPi-
ITeHHI TPOTUPIY MIIAXOM OpieHTaIii 6e3mocepeaHbO
Ha iHTepecu CTOpiH (OIIOHEHTIB CIOPY), OOCATHEHHSA
B3a€EMOPO3YMiHHSA, a He HA IIPABOBUX MO3UIIAX UM
moroBipuux mpasax [9, c. 1].

Ciainm 3asHAUNTH, IO MeIiallid CKIANAEThCA 3 Kilb-
KOX OCHOBHUX €TaIiB: IIOUaTKOBE O3HAOMJIEHHA Me-
miaTopa 3 KOH(MJIIKTOM, IOTO CTOPOHAMU Ta 3MiCTOM;
BCTYI OO0 Mefialiii; mpeseHTallia CTOPiH; mepime 00-
roBopeHHA ((POPMYJIIOBAaHHA KJIIOUOBUX MUTAHD, IO
BUpiMyioThCs); KJAyO (imgmBigyanbHa Gecima); mpyra
IUCKycis (po3pobKa MeTOMiB BUPIIIIeHHA KOHMIIKTY);
MiATOTOBKA AOTOBOPY; Biaxim Bim memiarii [10]. Ilpu
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1IboMYy e()eKTHUBHICTH IIpOIlecy Memiallii 6e3mocepeIHb0
3aJIeKUTH BiJ TOro, HacKiabKU eheKTMBHO Memia-
TOPp BUKOHYBaTUMe CBOi (PpyHKI[II mpoTATOM yCHOTO
npolecy BupimeHHa KoHQUiIKTy. MegmiaTop Mmaiixxe
moBHicTIO Oepe Ha cebe opraHisallito MeperoBOPHOTO
IPoIlecy Ta 0COOMCTO KOHTPOJIOE Ta PEryJIIoe XapakK-
Tep B3aEMO/il CTOPiH Ha KOXKXHOMY eTalli BUPIiIIeH-
HI KOHQIiKTy. OmHi€eo 3 KJIIOUOBUX MPUUYUH, YOMY
CTOPOHM YaCTO He MOYKYTh KOMILIEKCHO Ta I'PAMOTHO
BUpPimuTH KOHQMIIKT 6e3 opramiszamii mporecy Bupi-
IIeHHA He3aJIeXKHUM, KBaJripikoBanuM (hpaxiBiem, €
Te, 110 CTOPOHU KOH(JIIKTY 3aBKAU € 3aIliKaBJIeHUMU
cropoHamu. I ocobauBicT BHOCUTH CEPHOBHY KO-
PeKIIilo B XapaKTep Ipolecy BUPiIeHHA KOHQIIKTY:
ymepen:KeHe CTaBJIEHHSA MOPOIKYE OMHOOOKE CTaBJIEH-
HA 10 0aueHHS KOHQIIKTY, METOMIiB HOT0 BUPIIIeHHA,
irHOpy€eThCA MO3UILiA 1HIIOI CTOPOHM, II MOTUBU Ta iH-
Tepecu. KOHKYPEHTHUI CTaTyC CTOPiH BU3HAUAETHCA
THUM, III0 BOHU He MAaIOTh JOCTYNy N0 KOHQimeHIiiiHOI
ingopwmartiii ogHa ommHOi, IO cTBOPIOE (HaMUacTiIie)
HemepeOOPHi Mepemntkoau M JOCATHEHHSA TPUNHAT-
HOTO aJig 000X CTOPiH pillleHHsA, AKe J03BOJUJIO O
YCHIiNITHO BUPIIIUTHU KOHQPIIIKT.

ITomi6Hi pucu ABOCTOPOHHLOTO BUPINIEHHA KOH-
¢uikTy B O6inbIIOCTI BMNAAKIiB HEraTHMBHO IIO3HAUA-
IOTHCA Ha 3JaTHOCTL YUaCHUKIB KOHQIIKTY ITPOBOAUTU
BimmoBigHUM, npodeciiinuii aHarisa KOHQIIKTY, IO
B KiHIIEBOMY IiICYMKY IIPU3BOAUTH A0 MOMUJIOK Y IIO-
CATHEHHi 0CTaTOYHOT0, B3AEMOIIPUMHATHOI'O PiIlleHHS.

BaxiuBoio ocobsmBicTiO TaKOTO (hOpMATy BUPIIIIeH-
HA KOH(MJIIKTY € Te, 110 GiJBIIiCTh CTOPIH HE € KBaJIi-
(ikoBaHMMU cIIeIiajicTamMu, K1 BOJIOMiOTH Ipodeciii-
HUMU COITiOJIOTIUHMMH Ta IICUXOJOTIYHNMU METOIaMU
BupimierHa KoHGpIIKTYy. Tomy y pasi BUHUKHEHHA
3HAYHOTO KOH(IIKTY MijK CTOPOHAMU CJIiJi 3BepPTATUCA
IO cmeriasricra-memiaTopa, AKUHA mmpodeciiitHo Bosomie
CTPYKTYPOIO, BaKOHOMipPHOCTAMMY, AMHAMIKOI KOH-
GUIiKTY Ta MeTomaMu HOTO BUPIiIlIeHH:, AJIA TOTO, 1100
BiH Mir mpodeciiino Ta epeKTUBHO IpoaHAaNi3yBaTu
KOHMJIIKT Ta, BPaXOBYIOUU HOTO HACTiIKM, PO3POOUTH
HaAWONITUMAJBHIIITY CTpaTeTito MOoT0 BUPIIIeHHA.

Ilepernsamatounu 3aKoHOIaBUYy 06a3y, sSKa PeryJioe
mporiec Mexiarlii, 3BepHeMO yBary Ha HacTYIHiI MO-
MEeHTH.

ITo-miepmie, mig yac po3poOKU 3aKOHOIPOEKTiB
Yxpainu, axki mepembauany 3ampOBaIKeHHA ITPOIEe-
nypu mepiarii nnd BupinreHHa cuopiB, BepxoBHmit
Cyn YKpainu y CcBOiX BHMCHOBKax HEOJHOPa30BO 3a-
3HAQUaB NP0 HEAOIIJbHICTHL 3aIIPOBAKEHHA I[HOTO
iHCTUTYTY IpU 30epeKeHHi iHCTUTYTy MUPOBOI YTOAM.
Amnajisyoun mpoeKTu TaKuX 3aKOHiB, HAYKOBIIi BU-
CYHYJU CBOi MIPOMO3UILii 1100 HeoOXigZHOCTI BUXOMY
3 MUPOBOi yroau, 3aMiHu ii Ha mexiarito ab6o 06’e-
HaHHA 000X iHCTHUTYIIIi B OOHY, II[O0 mAaJi0 O 3MOry
BUpPIIlTyBaTH CIIip AK 3a 3ToJ0I0 CTOPiH, TakK i 0es
ydacTi CTOpiH, 3a y4acTiO TPEeThOi 0cO0M Ta 3a y4acTIiO
mocepenauka. OgHAK ITe TUTAHHA He 0YJIO0 TTOBHICTIO
BperyJibOBaHE Ha MOMEHT NPUUHATTA BiAIOBigHOTO

axTy. BoHO moTpedye moompaIiioBaHHA Ta MOXKe 0yTu
IpeaMeTOM OKPEMOT'0 HAayKOBOTO AOCTiKeHHA.

Orke, 3aKOHOIABEIHh 3AJTUIINB MOKJINBICTE yKJIa-
IeHHdA AK MUPOBOI yroau 3a pesdyJjbTaTaMU Memiarii,
TaK 1 OKpeMoil yroau 3a peayJabTaTaMmW Memiarili —
AKa PiKcye pe3yabTaT JOMOBJIEHOCTI MijK CTOpOHaAMU
Mepmiariii B ysromskeHilt ycHill abo mucbMoBi# (opmi,
110 Ha TPaKTUIIl MOYKe BUKJUKATU TEeBHI TPYAHOIIL
Ta HEIIOPO3yMiHHA.

Kpim Toro, ma sakoHomaBuoMy piBHi, Bcymepeu
€BPONENChKiN MpaKTuIli, B YKpaiHi BigcyTHi HOpM™MH,
10 PEeryJII0Th eTUYHUHN acleKT MiAJbHOCTI Mexmia-
Topa. 3aKOHOJABEIlhL HAaJaB acoIlialisiM MeaiaTopiB
MOKJIMBICTH CAMOCTIHHO PO3POOJIATH BIACHI KOmEKCH
mpodeciiinoi eTuku MemiaTopiB abo BU3HABATU iCHY-
I0Ui KOZIEeKCHU Ta IPUENHYBATHUCA 0 HUX, BKJIIOUAIOUN
IO HUX JWIe 3arajbHi eTWUYHi mojosKeHHA. lIpore,
3Ba’sKalOYu Ha Te, 1[0 IHCTUTYT Meziallil Bce I1e mepe-
OyBae Ha cTamii ()opMyBaHHSA, TaKa MUCIO3UTUBHICTD
MOKe TPU3BECTU 0 3JI0OBXKUBAHHA MeIiaTopaMu CBO-
€10 CBOOOMOI0 Y BCTAHOBJIEHHI eTMUYHUX HOpM. Tomy
IOIiIBbHO OyJ0 6 MPUHHATH HOPMATUBHO-IPABOBUM
aKT Ha HAIiOHAJbHOMY DiBHi, AKUI peryJiioBaB Ou
eIUHUU KoJeKc Ipodeciiinol eTuku MenpiaTropa Ta
000B’sI3KM, AKi BiH IIOBMHEH BUKOHYBATH.

HemocTaTHbo BperyianbOBaHUM € i IPOIleC BUKO-
HaHHA YToJi, YKJAJAeHNX 3a pe3yJibTaTaMu Mesiarii,
ockimpku ct. 18 3akony Ykpainu «IIpo memiaiizo»
BCTAHOBJIEHO, ITI0 V Pa3i HeBUKOHAHHS a00 HEeHAJeXK-
HOT'O BUKOHAHHA JOTOBOPY 3a pesdyJbTaTaMu Memiarrii
CTOPOHA CIIOPY MOXKE 3BEPHYTHUCA IO CYAY, TPETe-
CBKOTO CYIy, MiKHAPOAHOTO KOMepIlifiHoro apbiT-
pamy B HMOPAIKY, BCTaHOBJIeHOMY 3akoHoM. OTike,
rapaHTii BUKOHAHHA JTOMOBJIEHOCTi, JOCATHYTOI CTOPO-
HaMU B pe3yJabTaTi Mefiallil, 3BOAATHCA B OCHOBHOMY
IO TOTO, IIT0 MiAITPUEMEIh MaTUMe IIPaBO 3BEPHYTUCA
o iHIUX iHcTaHIi# i 6yae 3MyITeHUi TIOYMHATHU TIPO-
Ilec BUPIINIeHHA CIIOPY 3aHOBO, BUTpadaTHU dac i rpo-
mri. [Ile Ha erami po3poOKM HOPMATUBHO-IPABOBUX
aKTiB IIpo Mefiaiito Oy IPOMO3UILii 3ampoBaguTU
IO TIPOIIECYAJIbHOTO 3aKOHOJABCTBA MEXaHi3M BU3HAH-
HA cymaMu 000B’SI3KOBOCTI MemiamiiHUX yron, SAKi,
MOXKJIMBO, BapTo OyJio 6 BpaxyBaTH.

CTOpOHM MOKYTH BUOpATH PisHi METOAYM BUPIIIeH-
HS CIIOPY, BKJIOUHO 3 aJbTePHATUBHUMU METOJAaMU,
30KpeMa, mMefiariero, Axka, Ha aymMKy H.Masapaxki,
B IPaKTUYHOMY PO3YMiHHI mepembauae MPUMUPEHHA
Ta MOITYK KOHCTPYKTUBHOTO IIiAXOAY MO BUPIIIeHHA
CIIOPY, IO MO3BOJIAE€ BUBHAUUTU NMUTAHHSA, BAXKJIU-
Bi m1a 000X CTOpiH; PO3TJSAAa€e MpeaMeT cylepeu-
KU 3 iHIIOI TOYKM 30DY; AO3BOJISIE BUKOPUCTOBYBATH
KOH(JIIKT AK «iIHCTPYMEHT HaBUAHHA» i OCHOBY AJId
TMOJITIIIIeHHA BiJHOCUH MiK cTopoHamu [2, c. 95].

ITig uac mil pesKUMy BOEHHOT'O CTaHy Ha Te€pUTOPil
JIlep:KaBU, OPraHU Aep:KaBHOI BJIaaAu 3MYIIIEeHi 30cepe-
JUTHU BCi CBOI 3yCHJLJIA HA BaXWUCTi AEPIKaBHOTO CyBe-
peHiTeTy, He3aJIeXXHOCT1 TepuTOpianbHOI IIisicHOCTI
Ta HEJOTOPKAHHOCTI Aep:kaBu. [lep:kaBa 3mMyIleHa
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mocnabuty npmHIUN Iii BepxoBeHCTBa mpaBa. B Ta-
KHUX BUNAAKaAX CYCIiJILCTBO ITOUYMHAE aKTHUBHO 3aCTO-
COBYBATH iHCTUTYTH CAMOPETYJIIOBAHHS, Y TOMY YKCJIi
M Hemep:KaBHOTO PETyJIIOBAHHA CIIOPiB Ta CHUCTEMY
aJIbTePHATUBHUX METOXIB BUPIIIeHHA CIOPiB.

Heo06ximHOI0 yMOBOIO IEPEaHHS CIIOPY [0 CUCTEMU
aJIbTePHATUBHUX METOJiB BperyJII0BaHHSA CIOPiB, €
nisg moroBopy (MemiaTuBHOI yromu apbiTpaskHOI yro-
num): mepmianii, KoHcuiiarii, meperoBopiB, MisKHapPOI-
HOTO KOMEPIiHOTO apbiTpaKy.

Onuparounch Ha KJjacudixalliro BUAiB caMopery-
JIOBAaHHA TOCIOAAPCHKOI AisabHOCTI, po3pobieHoi
O.TonuapeHko, mexiarii mae O6yTu IpUTaMaHHUM
iHcTHTYyIiliHe (OpraHisalliliie peryJiOBaHHSI) — CTBO-
PEHHA caMOpPeTryJIiBHMX OpraHisdaliil, AKi MOXKYTb PO3-
poOsATH TIeBHI MpaBMja MOBEAIHKY B OKPEeMUX BUIAX
€KOHOMIYHOI miAJIBHOCTi, OKPiM TOTO, 3AiliCHIOBATH
KOHTPOJb 3a iX BUKOHAHHAM, 3a0e3IeuyBaTH IOIO-
MOTr'y cy0’eKTaM caMOperyJloBaHHA Ta ix 3axwucet [11,
c. 69]. Takum YnHOM, CAaMOPETyJIOBAaHHA 3aCHOBaHE
Ha HOpPMAax 3aKOHOJABCTBA, PETYJIIOE BiTHOCUH B OK-
peMux cepax eKOHOMIYHOI JiAJBHOCTI, KOTpe 3/iiic-
HIOETHCS 6e3 6e3rmocepeHbOTO BTPYUYAHHA AepPrKaBU.

CamoperyaoBaHHA B JisIBHOCTI MeIiaTOPiB MOKe
TMPOABJATHCH B HACTYITHOMY: 3alIPOBAIKEeHHA Ta pe-
aJrizalfiss MeiaTOpChKOIO CITIJIBHOTOI BJIACHUX CTaH-
napriB, po3poOKa MemiamiiiHUX 3acTepeskKeHb, Ipa-
BUWJI Mefiallil, opraHisaiisa HaBYaHHSA Ta MiBUIEHHA
KBaui(ikarii memiaTopiB, 3ampoBai:KeHHA KOJEKCiB
eTUKU MeJiaTopa, QyHKI[IOHYBaHHA IEHTPiB Memialii
Ta MeHTPiB ocBiTm gua meniatopis (IHcTuTyT MUDPY
i moposyminua (M. KuiB), Omecbka obiacHa rpyma
mepiatnii (m. Omeca), KuiBcbkuit dimiax OOT'M (m.
Kuis), Iloginscbruit meutp mexpiamii (M. Bimaumsa).
Hampuknazn, 1e mo OpuiHATTA 3aKOHY YKpaiHu
«IIpo meniamiro», BifcyTHiCTh MPOMiIBLHOTO 3aKOHY
He 3yNUHAJNA MeAiaTOPChKY CIIJIBHOTY HA MIIAXY IO
po3pobKu Ta yxBaseHHsS Komekcy eTuKu MezmiaTopa
Hamiomanprol acomianii mexiaTopiB YKpaiunu.

BakiuBOo MaTH yABJEHHS PO OPAKTUKY IIOCe-
PeIHUIITBA B IPOIlECi iHCTUTYITiOHAMI3aIlil HE TiTbKHT

B IJ100aIBHOMY, CcTpaTerivuHoMy MacinTabi, a i B ac-
IIeKTi OIlepaTUBHOI'O YIIPABJIIHHA OpraHisamiiiHuMu
sminamu. I[nd cucreMu mpaBOCYAAA BUKOPUCTAHHSA
Mepiamii B misabHOCTI cyanai osHauaso 6 CTBOPEH-
HA CcBOepimHOro «0ydepHOTO» MeEXaHidMy, AKUN OuU
BimdinbTpyBaB meAKi KoH(GIIKTH Ta 3abe3meuyBaB
uie eexkTUBHiINIE BUpPilIeHHA TUX KOH(QIIIKTIB, aAKi
MOJKYTh OyTHU BUpiIlleHi JuIlie B Cy/Ii.

Buiesasmaueni MmexaHi3Mu BiIOBiIaiOThL 3arajb-
HUM IIigXoxaM [0 PO3YMiHHA caMOpPeryJjJrOBaHHA.
O6’eguyounch Ha AOOPOBiNBbHIN OCHOBi, cy6’eKTH
IIeBHOT'O BUAY npodeciiinol AigabHOCTi, caMOCTiiHO
3IiMICHIOIOTH 11 peryJyiroBaHHA Ta KOHTPOJb 3a 1i 3miiic-
HEHHSAM Ta HOPMATUBHUM 3a0e3IeueHHIM.

Bucnosku. OT:xe, 10 caMOperyJIiBHUX 0COOJIUBOCTEIH
mepmiallii y rocrmogapchbKO-TOPrOBENBHIN MiAIBHOCTL
MOJKHA BifHECTH: caMOCTifiHiCTh cTOPiH y BuOOpPi Me-
TONYy BPETryJIOBaHHSA CIIOPY, AiAJbHICTHL MeaiaTopa,
VKJIAQOeHHSI MeOialliiiHol yroau, 3gilicHeHHS Memia-
IifiHOI mpoIeIypH, CIIOCi0 BperyTioBaHHA KOHQIIKTY
3a CILJIBHOI 3rogu CTOPIiH.

BpaxoByrouu eBpoiHTerpamniiinuii BeKTOp PO3BUT-
Ky HaIIOl JepsKaBU, BiAIIOBIAHO IO AKOTO CTBOPEHHA
€TUYHUX CTAHAAPTIB € BAXKJIMBOIO YMOBOIO TisAJIBHOCTL
mpodeciiiHoOl COiIbHOTH, MOILIBLHO OyJI0 O 3aTTO3MYUTH
e()eKTUBHI CTaHJAPTU OiAJIBHOCTL MeAiaTopiB.

Iligxkpecroroun BasKJIMBiCTH Mefialil, 3a3HAYNMO,
10 BOHA IOKJIMKAHA AOMOBHUTM iCHYIOUi B Jep:Ka-
Bl IOpUCAMKIIINTHI MexXaHidMM, HaOaBIIU yYaCHUKAM
TOCIIOapChKO-TOPriBeJIbHUX BiIHOCMH HOBI MOKJIU-
BOCTi BUpiNIeHHA CIOPiB, 0 BUHUKAIOTH V Lil cde-
pi. Tomy mepiarito cain posriamaTé K iHCTPYMEHT
rapMoOHi3aIlii rocrmogapchbKUX BiTHOCMH HA OCHOBI iH-
IuBigyasbHUX mperneneHTiB. IIpore, HesBarkarouu Ha
TO3UTUBHI 3PYIIIEHHA, YKPalHChbKe CYCHiJIBCTBO IIe
He 0 KiHIA ycBimommiio BaskJauBicTb memiarii. Ile
TOACHIOETHCA BiICyTHiCcTIO mocTaTHBOI iH(popMmarii
10710 BiAMIOBiAHUX ITPOIEAYP AOCTYILY IO IIPAaBOCYAAA,
HebasKaHHAM JIoJell OmJIadyBaTU IIOCIYTU MeIiaTo-
pPiB, a TaKOX HepPO3BUHEHICTH TpaAuUIlil IeperoBopiB
Yy HaIIIOMYy CYCIIiJIBCTBI.

Jireparypa

1. T'oruapenko O. MixkHapomHUIT KOMepIiiHUN apOiTpask AK caMOperyJIiBHA iHCTUTYLiA. 308HilUHA MOP2i6as: eKOo-

HoMika, Qinancu, npaso. 2021. Ne 1. C. 4-13.

2. Magapaki H. Megiania B Ykpaini: npobiemMu Teopii Ta IPAaKTUKU. 306HIULHA MOP2i6AA: €KOHOMIKA, (iHAHCU,

npaso. 2016. Ne 1. C. 92-100.

3. Mosxkaiikina O.C. CyrHicts npurnuny nobposinbHocTi B Mexianii. Haykosuil sichuk Yiczopo0dcvkozo0 HAUuioHaLb-

Hozo ynigepcumemy. IIpaso. 2020. T. 1, Bum. 61. C. 77-79.

4. IIpo meniamito : 3akon Ykpainu Bixg 16.11.2021 p. Ne 1875-IX. Bidomocmi Bepxosnoi Padu. 2022. Ne 7. Crt. 51.
URL: https://zakon.rada.gov.ua/rada/show/1875-20#Text (mara sBepuenns: 21.03.2023).

5. Ob6BaJs ekoHOMIKM YKpaiHU: sIK Ha HHOro BIIuBae BiitHa 3 Pociero. Anocmpog. 2022. URL: https://apostrophe.
ua/ua/news/economy/2022-04-13/obval-ekonomiki-ukrainyi-kak-na-nego-vliyaet-voyna-s-rossiey/265844 (mara 3Bep-

"HeHHa: 21.03.2023).

6. IIpo mesAKi acmekTy Mexiallii y MUBIIBHUX Ta rOCHOAAaPChKUX MTpaBoBigHOcHHAX: [[upekTrBa €BpomelicbKOro mapJa-
menty ta Pagu Ne 2008/52/€C Big 21.05.2008 p. Ogiuitinuii eicnuk €sponeiicvrozo Cowsy. 2008. URL: https://ukrme-
diation.com.ua/images/DOCS/Model-documents/mediation-directive-ukr.pdf (gara ssepuenusa: 21.05.2023).

56



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 12 (70), 2023 // Commercial law; economic procedural law //

7. Mesex JI. Oxkpemi muraHHA Mefiarii y ToCHOZapCbKOMY CyZoumHCTBi. BicHukx HauyionaavHoz20 yHigepcumemy
«/Iveigcvra nonimexuira». Cepia: «IOpuduuni nayrxu». 2020. T 7, Ne 20. C. 209-215.

8. Byuko B.B. oninbHicTh Ta eeKTUBHICTH 3aIPOBAMKEHHA iHCTUTYTY Mexianii B UBiIBHOMY Ta TOCIIOJapCHKO-
My mporneci Yipainu. Hosi gexkmopu posgumky Oemoxpamii ma incmumymie Oepicasu i npasa: mamepianu HAYKOB0-
npaxmuunoi Inmepnem-wongepenuii, 10 rpymuaa 2015 p. URL: http://www.legalactivity.com.ua/index.php?op-
tion=com_content&view=artide&id=1112% 3A021215-19&catid=137% 3A3-1215&Itemid=169&lang (maTa 3BepHeHHs:
21.03.2023).

9. CamoiineHko A. AJbTepHATUBA CyZOBUM 0aTaliAM: ImeperoBopu, Mexmiaiisa Ta TperelcbKuil cyxn. IIpasosuil muiic-
Oenw. 2010. Ne 17. URL: http://www.npp.com.ua/articles/articles/1991.html (mara ssepuernns: 21.03.2023).

10. Beniucera O.B. Megianis — asbpTepHaTHBHe BupimieHHA cuopiB. Bichurx Buwoi padu tocmuyii. 2011. Ne 5.
C. 158-173.

11. I'oruapernko O. Bunm camoperynmoBaHHS rocuomapchKoi giambHOcTi. Ilidnpuemnuymeo, zocnodapcmeo i npaso.
2016. Ne 11. C. 68-72.

References

1. Honcharenko O. Mizhnarodnyi komertsiinyi arbitrazh yak samorehulivna instytutsiia. Zovnishnia torhivlia:
ekonomika, finansy, pravo. 2021. Ne 1. S. 4-13.

2. Mazaraki N. Mediatsiia v Ukraini: problemy teorii ta praktyky. Zovnishnia torhivlia: ekonomika, finansy, pravo.
2016. Ne 1. S. 92-100.

3. Mozhaikina O.S. Sutnist pryntsypu dobrovilnosti v mediatsii. Naukovyi visnyk Uzhhorodskoho natsionalnoho
universytetu. Pravo. 2020. T.1, Vyp. 61. S. 77-79.

4. Pro mediatsiiu: Zakon Ukrainy vid 16.11.2021 r. Ne 1875-IKh. Vidomosti Verkhovnoi Rady. 2022. Ne 7. St. 51.
URL: https://zakon.rada.gov.ua/rada/show/1875-20#Text

5. Obval ekonomiky Ukrainy: yak na noho vplyvaie viina z Rosiieiu. Apostrof. 2022. URL: https://apostrophe.ua/
ua/news/economy/2022-04-13/obval-ekonomiki-ukrainyi-kak-na-nego-vliyaet-voyna-s-rossiey/265844

6. Pro deiaki aspekty mediatsii u tsyvilnykh ta hospodarskykh pravovidnosynakh: Dyrektyva Yevropeiskoho parla-
mentu ta Rady Ne 2008/52/IeS vid 21.05.2008 r. Ofitsiinyi visnyk Yevropeiskoho Soiuzu. 2008. URL: https://ukrme-
diation.com.ua/images/DOCS/Model-documents/mediation-directive-ukr.pdf

7. Melekh L. Okremi pytannia mediatsii u hospodarskomu sudochynstvi. Visnyk Natsionalnoho universytetu “Lvivs-
ka politekhnika”. Seriia: “Iurydychni nauky”. 2020. T 7, Ne 20. S. 209-215.

8. Buchko V.B. Dotsilnist ta efektyvnist zaprovadzhennia instytutu mediatsii v tsyvilnomu ta hospodarskomu prot-
sesi Ukrainy. Novi vektory rozvytku demokratii ta instytutiv derzhavy i prava: materialy naukovo-praktychnoi Internet-
konferentsii, 10 hrudnia 2015 r. URL: http://www.legalactivity.com.ua/index.php?option=com_content&view =artid
e&id=1112%3A021215-19&catid=137% 3A3-1215 &Itemid=169&lang

9. Samoilenko A. Alternatyva sudovym bataliiam: perehovory, mediatsiia ta treteiskyi sud. Pravovyi tyzhden.
2010. Ne 17. URL: http://www.npp.com.ua/articles/articles/1991.html

10. Belinska O.V. Mediatsiia — alternatyvne vyrishennia sporiv. Visnyk Vyshchoi rady yustytsii. 2011. Ne 5.
S. 158-173.

11. Honcharenko O. Vydy samorehuliuvannia hospodarskoi diialnosti. Pidpryiemnytstvo, hospodarstvo i pravo.
2016. Ne 11. S. 68-72.

57



// MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
// KoHcTUTyuiHe npaBo; myHiuunanbHe npaso // Cepia: «lOpuaununi Hayku» // N2 12 (70), 2023

YK 342.7
Trauenko €Brewniit Bomogumuposuu
Kandudam WpuouULHUX HAYK,
doyenm ragedpu KoHcmumyyilinozo npaéa Ykpainu
Hauionanvruil opuduunuii ynieepcumem imerni Apocaasa Myodpozo
Tkachenko Yevgeniy
PhD in Law, Associate Professor of the
Department of Constitutional Law of Ukraine
Yaroslav Mudryi National Law University

I'pu6 Bikropia OaexcangpiBHa

cmydeumra paxyrvmemy adgoKkamypu

Hauionanvrnozo opuduinozo ynieepcumemy imerni Apocaasa Myodpozo
Hryb Viktoriia

Student of the Faculty of Advocacy of the

Yaroslav Mudryi National Law University

sKapro Codia BikTtopiBaa

cmydeumra paxyrvmemy adgoKamypu

Hauyionanvrozo opuduinozo ynieepcumemy imerni Apocrasa Mydpozo
Zharko Sofiia

Student of the Faculty of Advocacy of the

Yaroslav Mudryi National Law University

KOHCTUTYLIMHE NPABO; MYHILMNANBHE MPABO

Kena Oxena IOpiiBHa

cmydeumra paxyrvmemy adoKkamypu

Hauionaavrozo opuduinozo ynieepcumemy imerni Apocrasa Mydpozo
Keda Olena

Student of the Faculty of Advocacy of the

Yaroslav Mudryi National Law University

DOI: 10.25313/2520-2308-2023-12-9533

ObME)XEHH4 NPAB TIOANHU
B YMOBAX BOEHHOIO CTAHY

RESTRICTIONS ON HUMAN RIGHTS
UNDER MARTIAL LAW

AHoTauis. BCTyn. L cTaTTs npucBsiYeHa NMTAHHIO 3axXuCTy NpaB NtoguHM. OCKibKM MUTAHHS iX 0OMeXeHHs € aKTyanbHUM
B YMOBAX BOEHHO20 CTAHY, KOXEH MA€E 3HATH, SIKi 3 11020 npas i cBo60g MOXyTb OYTv 0OMexeHi i Ha SKMX MigcTaBax.

Mu nigkpecntoemo, Lo NpaBa JK0GUHN € HEBIgUY)KyBAHUM AKCION02iYHUM efleMeHTOM 3axigHOi MpaBoBOI KybTypu. BusHa-
YAEMO, L0 HA CbO20GHI MPUpPOga Npas AOGUHN MAE iMNepaTUBHMI XapakTep gas gepxxasu: Ha op2axm nybiyHoi Baagu no-
K1agaeTbcst 0008930k 3a0e3MeyyBaTi Npasa AIOGUHM; BOGHOYAC HUMM BU3HAYAIOTHCS Mexi MOBHOBAXXeHb gepxasu. 115 To20,
o6 0bMexuTu Npasa oguHM, NoBUHHe OyTu goLinbHe 00y PYHTYBAHHS TA MiGCTABM g/1sl 3ACTOCYBAHHS TAKO20 gepKaBHO20
npumycy, ocobmBO B yMOBAX BOEHHO20 CTaHY. []Jo 0bMexeHb NpaB B yMOBAX HAG3BMYANHO20 AO0 BOEHHO20 CTAHY (IKLLO TaKi
0bMexeHHs MaloTb MaclTabHMit XapakTep) BUCYBAKOTLCS Oi/ibLL XOPCTKi BUMO2M, 30Kpemd, LLOGO BU3HAYEHHS CyTO 3aKOHO-
gaB4ux nigcTas, TUMYACOBO20 XAPAKTepy Ta GOTPUMAHHS NpoLegypHUX popm 0OMexeHHS.

3pobaeHo BUCHOBOK, L0 3ACTOCYBAHHSI MeXAHIi3MiB 0bMexeHHs npas i cB0O0G OgUHM T 2POMAGSIHUHA MOXJIUBE InLLIe
y BUHAITKOBMX 00CTABMHAX y cnocib i 3acobamu, nepegbayeHnMmn YuHHUM 3aKOHOGABCTBOM. Taki BUHATKM MICTATbCSA y CTATTI
64 KoHCTUTYWii YKpaiHu, 30kpema BBegeHHS! BOEHHO20 Ta Hag3BMU4aiHO20 CTaHy. Hagann BU3HAYeHHs! KOHCTUTYLiiHNX obme-
)KeHb pas i cBo60g N0GUHN Ta 2POMAGSHMHA 5K nepegbayeHnii KOHCTUTYLiED YKpaiHu Ta HALOHAIbHUM 30KOHOGABCTBOM
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pexnM TMMYACOBO20 3020/1bHO20 A0 KOHKPETHO-IHGMBIGYaIbHO20 MPU3YMUHEHHS Y1 3BY)KEeHHS 00Csi2y BUSHAYEeHMX | 2apaH-
TOBAHMX gepXasoto NpaB Ta cBo0Og, ki 3anpoBAGXKyIOTbCA CMeLiabHO YITOBHOBKEHUMM OP2AHAMM B YMOBAX BOEHHO20 ab0
HAG3BMYAHOR0 CTAHY 3 METOI0 3abe3nedeHHs NpaB iHLLMX 0Cib Ta HALOHAbHOI Ge3neknu.

MeTa. MeTolo gocaigxKeHHs € AHANI3 aKTYANbHUX MMTAHb Peanisavii Npas AOgUHK, iX GOTPUMAHHS 4 OOMEXeHHS B Chbo-
20QHILLHIX peanisix.

Pe3ynbTatn. B xogi gocnigxeHHs Oys10 3ICOBAHO, L0 Temi 0OMexxeHHs npas i cB000G JHOGUHM B YMOBAX BOEHHO20 CTAHY He
MpUGINSETLCA GOCTATHLO YBA2K, 30KpeMa B HayKoBir cgepi. [poTe, Lie MMTAHHS HAG3BUYAKHO aKTyasibHe, 0COONMBO 3BAXAIOYM
Ha nogii B YkpaiHi. [1oganbLumii po3BUTOK gaHoi Temu Moxe MpuBecTy go NOKPALLeHHs peani3auii iHcTUTyTy obMexeHHi npas
i cB00Og NIOGMHM TA 3aNYYEHHS! MiXKHAPOGHOI CrTiIbHOCTY 1S MIgTPUMKM TA AKUEHTYBAHHS YBA2W HA BAXXIMBOCTI YCiX NpaB
i cBobOg MOgMHK | 2pOMAGAHMHA.

[MepcriekTnByn. B N0ga/bLUmMx HAYKOBMX GOCHIGXEHHSX MPOMOHYETbCS 30CepeguTi YBARY HA nepeniky npas i co6og, Lo
MOPYLIYETHCA B yMOBAX BOEHHO20 CTAHY, MiGCTABM iX MOPYLLIEHHS, Pe2y/IIOBAHHS §aHO20 ABMLLA HO 3KOHOGABYOMY PiBHI TA 3a-
XMCT cBOiX pas i c8o60g, Lo Mo/Is2a€ Hacamnepeg B 06i3HAHOCTI PO 0COOAMBOCTI ix 0OMexeHHs! y BOEHHMI yac. Lie HagacTb
3M02y 3p0OUTH BUCHOBKM LLOGO MOKPALLEeHHS! 32agaHO20 iHCTUTYTY Ta MpoiHPOPMYBATH CYCMiNbCTBO MPO K/IKOYOBI MOMEHTU
06MexeHHs npas i cBo60g AOGUHMN.

Kno4oBi coBa: KoHCTUTYLiVIHI 0OMexeHHs NpaB i cB00O0g A0gUHM Ta 2POMAGSHIHA, PEXXMM BOEHHO20 CTAHY, 3AKOHHICTb
YTpY4aHHs B npasa i cso60gy NOGMHM T 2POMAGSHUHA, MPOMOPLIMHICTb 0OMexXeHHs!, TUMYACOBICTb OOMEXEHHS, KpU30Bi
CUTYauii, Lo 3a2POXKYI0Tb HALIOHA/bHIV Ge3neLi.

Summary. Introduction. This article is dedicated to the issue of human rights protection. Since the issue of their restriction is rel-
evant in the context of martial law, everyone should know which of their rights and freedoms can be restricted and on what grounds.

We emphasise that human rights are an inalienable axiological element of Western legal culture. We determine that today
the nature of human rights is imperative for the state: public authorities are obliged to ensure human rights; at the same time,
they determine the limits of the state’s powers. In order to restrict human rights, there must be a reasonable justification and
grounds for the use of such state coercion, especially in martial law. Restrictions of rights in a state of emergency or martial
law (if such restrictions are large-scale) are subject to stricter requirements, in particular, to the definition of purely legislative
grounds, temporary nature and compliance with procedural forms of restriction.

It is concluded that the use of mechanisms for restricting human and civil rights and freedoms is possible only in exceptional
circumstances in the manner and by the means provided for by current legislation. Such exceptions are contained in Article 64 of
the Constitution of Ukraine, in particular, the introduction of martial law and the state of emergency. The authors define consti-
tutional restrictions on human and civil rights and freedoms as a regime of temporary general or specific individual suspension
or narrowing of the scope of rights and freedoms defined and guaranteed by the state, which are introduced by specially autho-
rised bodies in martial law or a state of emergency in order to ensure the rights of others and national security.

Purpose. The purpose of the study is to analyse topical issues of human rights, their observance or restriction in today’s
realities.

Results. The study found that the topic of restrictions on human rights and freedoms under martial law does not receive
sufficient attention, in particular in the academic sphere. However, this issue is extremely relevant, especially given the events
in Ukraine. Further development of this topic may lead to improved implementation of the institution of restrictions on human
rights and freedoms and the involvement of the international community to support and emphasise the importance of all human
and civil rights and freedoms.

Discussion. In further research, it is proposed to focus on the list of rights and freedoms violated under martial law, the grounds
for their violation, the regulation of this phenomenon at the legislative level and the protection of one’s rights and freedoms, which
consists primarily in awareness of the peculiarities of their restriction in wartime. This will make it possible to draw conclusions on
how to improve this institution and to inform society about the key points of restriction of human rights and freedoms.

Key words: constitutional restrictions on human and civil rights and freedoms, martial law regime, legality of interference
with human and civil rights and freedoms, proportionality of restrictions, temporary restrictions, crisis situations threatening
national security.

HOCTaHOBRa npo6aemu. 3 24 miororo 2022 poky,
koun Biicbka Pocificbkol @eneparil Bropriaucsa
Ha YKpalHCBbKY TepUTOpilo, Ha BCiii TepuTopil YKpai-
Hu OyJ0 BBeJeHO BOeHHUM cTaH. OKpiM OYKBaJIbHUX
JIOACHLKUX BTPAT, OYAb-AKUN 30POUHUN KOHMIIKT
TATHE 3a CO00I0 O0OMe’KeHHA IMEeBHUX IPaB JIIOAUHMU.
OcHOBHI TIpaBa JIIOAUHU TapaHTYIOThCId KOHCTUTYITi€I0
VKpalnu Ta MiKHAPOAHO-IIPABOBUMM TOKYMEHTaMM,
parudirkoBaruMu BepxoBroio Pagoio Ykpainu. Vci

TPOMAAHY MOBUHHI OyTU BIIeBHEHI, 110 iXHi mopyIiieHi
mpaBa 3axUINeHi, i 1110 Jep:KaBa rapaHTye KOXKHOMY
PiBHY MOMKJIUBICTH AOCTYIYy OO 3aco0iB IpPaBOBOTO
3axucTy. [[Jaa 1boro HeoOXiAHO 3HATU I PO3YMIiTU
BCi 0COOIMBOCTI iHCTUTYTY OOMEsKeHHs MpaB JIOAUHUI
B yMOBax BOEHHOTO CTaHYy.

AHaxi3 ocTaHHIX FOCTimKeHb Ta MyOdiKaIii.
Bucitiennsa mpeaMera DOCTimKeHHS 0a3ylOThCcA Ha
Teopii mpaB JIOAWHU, IO TOXOAATH 3 IIPUPOTHOTO,

59



// KoHcTUTyuiHe npaBo; myHiuunanbHe npaso //

// MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
Cepia: «lOpuaununi Hayku» // N2 12 (70), 2023

HEeBiUyKyBaHOTO Ta HEBiJ’€MHOTO XapaKTepy IpaB
gonuHu. BomHouac acmeKT oOMesKeHHS mpaB i cBoOOT
JIOAVHU B YMOBaxX OCOOJHBOTO IIPABOBOTO PEKUMY
BOEHHOI'O CTaHy HEe OTpHMMAaB I[OCTaTHbO'f yBarm Ta €
¢dparMeHTapHUM y Cy4YacHIill IOPUAUYHIN HAYIL.

Asrop X.M. Maprosuu [2] posmoBifgae mpo ¢o-
Kyc IpiopuTeTiB caMe Ha mpaBa i cBOOOAU JIOOAWHU
B yMOBax BOEHHOTO cTaHY, nmpodecop JIpBiBCHKOTO
yuiBepcurery JI. B. dpmox [3] ma Tperiit miskHapo-
Hill HayKOBO-TIPAKTUYHIA KOH(pepPeHIlil ocBiT/IIOBaB
TeMy MidKHapOAHUX Ta HalliOHAJbHUX rapaHTil mIpaB
JIIOAVHY He 3a3HAaBaTU KaTyBaHb, HEJIIOJACHKOTO ITOBO-
IKEeHHA YU TaKOTo, IO IPUHUMKYE JIOJChKY TiIHICTb.
I.TToxunenko [4] vy cBoeMy 30ipHUKY MaTepiaiB 10-
KJIaJHO PO3MOBiB IPO Te, AK MOPYIIYETHCI CBOOO-
nIa cJyoBa Iing uac BoeHHOTrO crany. M. B. KopHieHKO
(M. V. Kornienko) [6] 6ys0 ony61iKoBaHO 3arajabHO
IPaBOBUIl AUCKYPC, ¥ AKOMY PO3KPUTi 6a30Bi mMOJIO-
JKeHHdA IIPaB JIOOWMHKY B YMOBaX BOEHHOI'O CTaHy.

H.B. Koxau (N.V. Kohan) [7] y eleKTpoHHOMY
IOPUAUYHOMY HAYKOBOMY *KYPHAJi BHUCKasaja AYMKY
po oOMesKeHHs MIpaBa Ha IpaIlio mif vac BifiHu. YKpa-
incpka aBTopka O. B KoxamoBcbka [8] Ha mpaxTuiri
€BpomeicbKOr0o Cyay BUCBITJIIOE MUTAHHS MPOOJIEMU
pearisariii mpaBa Ha cBoOomy mepecyBaHHA. Kosek-
TuB BiTumdHAHUX mocaimumkiB 0.1 XapuToHoBa Ta
€.0. Xapuronos [10] ma Tperiii MixkHapPOAHITT HAYKOBO-
OpaKTUYHIN KoH(EePeHITil OCBIT/IIOBAIN TUTAHHA HAIli-
oHaJbHOI Oe3leKu Ta mpaBa Ha mpusBaTHicTe. Hayko-
Berb A.B. JleBuenko [11] posmoBizaia mpo MOXKIUBICTE
BTPYYaHHSA Y IPABO HA TAEMHUIIO KOPECTIOHAEHIIIT AK
cmoci6 oTpuMaHHSA NOKAa3iB B Mepioi BOEHHOTO CTAHY.

Takum yHOM, HeOOXimHiCTH 00MEKeHb IpaB i cBo-
O6onm JIOONWHU B IOPUAWUYHIN JsiTepaTypi BimsHauamm
faraTo OOCJIAHUKIB, IK MUHYJIOTO, TaK i ChOTOMEH-
Hsa. BogHOoUuac BasKKO He BKasaTU HA TEOPETUUHI Ha-
IpaIfoBaHHS B YyMOBaX MPABOBOTO PEKUMY BOEHHOTO
cTaHy B YKpaiHi, Aki 6 raumboko Ta IMijiecupaMOBaHO
aHaJisyBaJu caMe MOHATTA Ta IPUPOAY OOMEKeHb
mpaB i cBOOOI JTIOTUHU.

Meta. MeTo10 mOCaimIKeHHA € aHaJIi3 aKTyaJIbHUX
OUTaHb peasrisallil mpas JIOAUHU, iX JOTPUMAHHA YU
00MeKeHHA B ChOTONHINTHIX peaiax.

Marepianu i merogu. MaTepiasaMu ToCTiI:KeHHS
€: 1) HopMaTUBHO-TIPaBOBe 3a0e3MeUeHHs M0N0 Pery-
JIIOBaHHS O0OME’KeHHS IIpaB Ta CBOOOM JIIOAWHU i Tpo-
MaIgAHMHA B YMOBaX BOCHHOI'O CTaHY B HaHiOHaJIbHOMy
Ta Mi’KHApPOAHOMY 3aKOHOJABCTBi; 2) mpalli HAyKOB-
iB, II[O IPOBAAATH CBOI HAYKOBO-TIPAKTUYHI JTOCJIi-
I)KeHHS Y IIapUHI KOHCTUTYIIINHOIO 3aKPiNljIeHHs IIpaB
i cBOOOX JMIOAWHY Ta aHAJIi3y, 30KpeMa, II0J0 MiJcTaB
00MeKeHHA BUKJIOUYHOTO MePeiKy IpaB i ¢cBOOO JIT0-
OUHY i TPOMagAHUHA B YMOBaX BOEHHOTO CTaHY.

Amnamis mpegMera HayKOBOTO JOCJiAKeHHA 3a6e3-
meYyeThCs 3aBAAKM CYUaCHUM MeTOJaM ITidHaHHA
ABUII, i IPOIeCciB MPaBOBOl AiMCHOCTi, BKJIIOYAIOUYN
SAK 3araJbHOHAYKOBIi: HiaJeKTUUYHUH (I JOCTiAKeH-
HA IOPUAWYHOI IPUPOLY KOHCTUTYIIVNHO-IIPABOBUX
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o0MesKeHb IIpaB Ta cBOOOJ JIOAWHU i TpOMagaHNHA),
cUCTEMHUH (AJIA POSKPUTTA I y3araJbHEHHA iCHYIO-
YUX Ha ChOTOAHI MUTAHDb 3aKPIiMJIEHHSA KOHCTUTYIIIITHO-
TPaBOBUX O0OMeEKeHb OKPEMUX IIPaB Ta CBOOO JIIOMM-
HU i rpoMagsgHUHA B YKpaiui), aHanisy i cuntesy (misa
BUBUEHHSA PEryJaIOBaHHS KOHCTUTYIiHO-TTPABOBUX 00-
MeyKeHb IIpaB i cBoOOI JIOAUHYN B YKpaiHi); Tak i cme-
miaJbHi: MOPiBHAILHO-TIPABOBUHN (IJIS DOCTimKeH-
HA PiSHUX IOTJAAIB HAYKOBIIIB Ta IOPUCTIB MIOA0
TIOCTABJIEHOTO MUTAHHS), HOPMATUBHO-IOPUANYHUM,
CTPYKTYPHO-QYHKITIOHAJIBbHUNA, CTATUCTUUYHUM, (POp-
MaJIbHO-JIOTiYHMWI, TPOTHO3YBaHHA TOIIIO.

Bukaanm ocHoBHOTO MaTepiaiy. ITicisa mouaTKy moB-
HOMacmTabHoro BTOpraeHHsa Pocii Ykpaina odimiino
oroJiocuJIa PO Bimxim Bix cBoix 000B’aA3KiB BiATIOBigHO
o €Bpometicbkol KoHBeHIiI po mpaBa JIOAWHU Ta
MixurapogHOTO HaKTy IIPO I'POMaJAHCHKI I moiThuHI
npaBa. Bce 11e Hagamgo gepiKaBi MOKJINBICTH BCTAHOB-
JIeHHS TeBHUX oOMerKeHb IIpaB i 000B’s3KiB, AKi He
CTAaHOBUTUMYTH MOPYIIIEHHSI MiKHAPOTHUX TOTOBOPIB.

IIpaBoBuil pesXxuM BOEHHOI'O CTaHy B YKpaiHi ype-
ryapoBauuii 3akoHoM YKpainu «IIpo mpaBoBuii pe-
KM BOEHHOTO CTaHy». ¥ CTaTTi 6 fimeTbca mpo BBe-
JIeHHA BOEHHOTO CTaHy Ha TepuTopil YKpaiHu YKasom
Ilpesunenta YKpaiHu, a TakoXX BU3HAUAETHCHA, IO
BUYEPIHUN IePesiK KOHCTUTYIiMHUX Ipas i cBoOOf
JIOOUHU ¥ TPOMaAAHUHA, TUMYACOBO OOMEKYIOTHCS
y 3B A3KY i3 3ampoBa:KeHHSIM BOEHHOTO CTaHy i3
3a3HAYEHHAM TepMiHy mii mux o6MeskeHb. [[0 TOTO K
3a3HAYAIOTHCA TUMYACOBI 00MeKeHHA IIPaB i 3aKOH-
HUX iHTepeciB ropuamuaux ocib (4. 5). Binzmosiguo mo
IaHoro 3aKOHY, KOHCTUTYIIifiHI IpaBa i cBoOOAM JITO-
IVHU Ta TPOMAASHWHA MalOTh IIPABO 00OMeEKyBaTUCs,
a came 1e crarri 30—-34, 38, 39, 41-44, 53 Koucru-
Tynii YKpainu, cepen AKUX: O0OMeKeHHs IpaBa Ha
HemoTopKaHicTsb sxkuTiaa (cT. 30) i TaeMHUITI JTUCTYBAH-
Hs, TesedoHHUX po3MoB (cT. 31); 3Mora BTpy4YaHHA
y IIpUBaTHE KUTTA 0ocib (cT. 32); oOMesKeHHA IpaBa
Ha BijbHe mepecyBaHHA (cT. 33) Ta mpaBa Ha cBOGOIY
IYMKY 1 CJIOBa, HA BiJibHEe BUPAYKEHHA CBOIX ITOTJIAMIB
i mepekoHaHs (cT. 34); OOMeKeHHsS IpaBa I'POMALAH
Ha yJacTh B YIPaBJiHHI ep:KaBHUMU CIIpaBaMu, pe-
dbepergymax, Bubopax (ct. 38) i mpaBa Ha BiIbLHHUMI
Bubip mparii, 3aayuyeHHS TPOMAafgAH IO CYCHiJIbHO-
KOpHUCHUX pobiT, BOPOBAAKEHHS perjaMeHTOBaHOL
3aKOHOM TPY0BOI moBUHHOCTI (cT. 43) Ta iH.

Bognouac 11i o6MekeHHs TTOBUHHI OyTU HOPEUHU-
MU, OOT'PYHTOBAHUMMU Ta MPOIOPI[IHHUMU, TiATHA TiJb-
KU TijJ Yac BOEHHOTO CTaHY i MalOTh HmeperasgaTucs
mpu BUAO3MiHeHHi OofioBux miii. ¥ «Pexkomenmaiiax
TPOMAJChKUX OpraHisalliii momo oOMeKeHb IIpaB JIfo-
OVHYU Y BOEHHUH Yac» MiCTUTBhCA iH(popMaIid mpo Te,
10 BJajla He IMOBUHHA POSIVIANATU BiAXWJIEHHA Bif
IepsKaBHUX 3000B’sI3aHb AK MOYKJIMBICTH Ha BJIACHUN
pO3Cy MOPYIITYBaTU OCHOBHI ITpaBa JIOTUHU.

BBaxxaeMo IOpeuHUM DPOSKPUTHU CYTHiICTH oOMe-
JKeHHA HaWBa'KJIMBIIINX, Ha HAINTY JYMKY, IpaB i CBO-
00/ JIIOOUHIU.
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ITig gac 36poitHOTO KOHMIIKTY, IPaBO Ha JKUTTA,
nepenbauene cr. 27 Komcruryii Ykpainm AK omHe
3 OCHOBHUX TIpPaB JIIOAWHU, MPAKTUYHO Oe33axXMCHE.
Bitina, mo mpusBoAUTE 40 Pi3HUX (POPM HACUJILCTBA,
BKJIIOUAIOUM BOMBCTBA, KAJNiITBa, BUKPAJAEHHA i TOD-
TypHu, 6e3mocepeaHb0 MOPYIIY€e IPaBo Ha MKUTTS, Tif-
HicTh i HeIOTOPKAHHICTE Ta cTajia ChOTOMHI 0COOJIMBO
cepiio3HoI0 mpobsieMolo, BapTo yBaru [2, c. 97].

OKpeMO X0UeMO 3BEPHYTH yBAry Ha JIIOACHBKY Tif-
HicTh (cT. 28 OcHOBHOTO 3aKOHY), AKa, 6€3CYMHIBHO, €
BaKJIMBOIO 1 He3aMiHHOIO I[IHHICTIO IJIs JIOACTBA. 3a-
raJbHOBU3HAHO, IO KOKHA JIIOAMHA Ma€ IIpaBo HAa Ia-
HOOJIIBE MOBOKEHHS, IOBATy OCOOMCTOCTI I 3aXMCT
Bim ycix popMm BHYIAHBb, TOPTYP i AMCKpuUMiHAIii.
Hagits y pasi oroJsiommeHHsa BOEHHOTO CTaHY B KpaiHi,
SIKIIIO MU MOYKEMO TOBOPHUTH, ITI0 JeAKi mIpaBa MOXKYTH
0yTu obMerkeHi 3 MpaBOMIpHUX IIifcTaB, HEOOXimHO
3abe3meunTH, 100 JIOACHKA TiAHICTH He OyJa Mmopy-
mresHa. MiskHapogHe rymMaHiTapHe IIpaBo, B HAYKOBill
JiTeparypi HasBaHe AK <«IIPaBO BiiHW», 3000B’s3ye€
CYCIIiJILCTBO CJIiyBaTHM HOPMAaM i NPHUHIIUIIAM, IO
00MEe)XYIOTh 3aCTOCYBAHHS HACHUJILCTBA i 3a0e3I1eUyIOTh
3aXMCT JIIOACHKOI TimHOCTI ITig Jyac BiliCBKOBUX KOH-
GaiKTiB, AK Ha 3aKOHOJABUYOMY PiBHIi, Tak i Ha piBHI
ycBimomMJIeHHA TpoMaachbKocTi [2, c. 97—98].

VY mepiox moBHOMAacCHITAOHOTO BTOPTHEHHA POCiii-
cbKoi (hpemepartiii B YKpaiHy mpaBo JIIOAUHU Ha CBOOOTY
BiJl KaTyBaHb Ta HEJTIOACHKOTO MOBOMKEHHA Mae OyTH
MaKcuMaJIbHO 3abe3neuene. Ile mpaBo € HEBiAMiIHHOIO
YaCTUHOIO IIPaB JIOAWHU i Mae 3a0e3meuyBaTuca Aep-
JKaBOIO 3a Oynb-axux obcraBuH. [lompu BifiHy B Kpai-
HU, BJIaja MMOBMHHA MaKCHMAaJLHO 3aXUIATH IIpaBa Ha-
CeJIEHHS Ta JOIIOMAaraTy y BUIMAAKAaX MOPYIIEeHDb 3 OOKY
Pociiicbroi @epneparrii. Oxkymariiiai BificbKa BIaBaaucsa
IO TICUXOJIOTIYHOTO TUCKY Ta KaTyBaHb ITI0OJI0 HaceJeH-
HfA Ha TUMYacOBO OKYIIOBaHUX TepuTopiax. Hamri Boi-
HU 3a3HaBaJI HEMMOBipHUX 3HYIIAHb 3 OOKY Bopora.
I croromHi Bimomo GaraTo kaxJIUBUX icTOpiil mpo Te,
AK POCIAHU TOBOJATHCA 3 BifICBKOBOIIOJIOHEHUMU Ta
TaKUMHU OiIMU MOPYIIYIOTH IIpaBa JIOIUHU.

22 cepmHa 2022 poKy B paMKax MiKJIepsKaBHOI
3aaBU, BigmoBigHO mo IIpaBuia 39 Permamenty €Bpo-
Me’ChbKOTr0 CyAy 3 IpaB JIIOAUHU OyJ0 MOZAHO HUSKY
HOBUX BUMOT IIOA0 3a0e3meueHHs MpaBa Ha KUTTA
Ta 3a00POHY KaTyBaHb, TaPAHTOBAHUX cTATTAMHU 2 i 3
Konsenriii, 1110 cTocyeThCsI, 30KpeMa, YKPaiHCbKUX 3a-
XUCHUKIB «A30BCTaJi», AKI yTPUMYIOTBCS POCIICEKUIMU
OKYIIAIliMHNME BifiCbKaMU i 3amIJIaHOBAHWI HaJ HUMU
«Ccyn», AKWI 3a HasgBHOIO imdopMmarrieto, OyJo 3mitic-
HeHO B oKymoBaHomy Pocieto Mapiymoai [3, c. 161].

Bce, 110 pociiickKi commaTu 3pobuam 3 yKpaiHIla-
MH Ta HAIIUMU BiliCBKOBOIIOJIOHEHHMM’, € BOEHHUM
snoumHOoM. | BiH Mae OyTu 3aJOKYMEHTOBaHUM, 3a-
¢ikcoBaHUY Ta OUPWJIIOAHEHUN [IJIA TOTO, II[00 IIPU-
TATHYTU O IOPUAWYHOI BiAmOBimasibHOCTI BCix, XTO
MPUUYETHUN M0 3a3HAUEHUX HEJNIOACHKUX MiTHb.

Crarreto 34 Koncturytii Ykpainu mependauerHo
IIPaBOBi rapaHTii Ha BijibHe BUPaXeHHS CBOIX NTYMOK

i mepexoHaHb, Ha cBOOOAY AYMKU i cioBa. Koxxen
Mae mpaBo 30upaTtu, 36epirati, BUKOPUCTOBYBATU
Ta POBIMOBCIOAKYBaATU iH(pOpMAaIlil0 BiJILHO B yCHIiH,
MUCHLMOBiH um immi# gopmi [4, c. 77].

ITpore, Kpuminanbuuii Komexc 0yJsio HOTTOBHEHO
ct. 114-2, nucmosuilis AKoi mepembauvae Taxke Ipa-
BONIOPYIIIEHHA AK HECAHKIIIOHOBaHE IIOIIWPEHHS iH-
¢dopmarnii npo mepeminieHHdA, IIepecyBaHHA YU Mic-
mnemnepedyBanua 36poitaux Cun YKpainum, abo immmx
BifichKOBUX (hOpPMYyBaHb, IIPO IepeMiIleHHA 36poi,
030poeHHA Ta 60I0BUX IpUIaciB mo TepuTopii YKpa-
1HM umM iX HampaBJIeHHA B Y KpaiHy, BUMHEHE IIiJ Jyac
Iii BoeHHOTO a00 HaA3BUUAMHOTO cTaHy [5].

3a momupeHHA iHGoOpMAaIii mpo mepemimieHHA,
mepecyBaHHA a0o micie smaxomkeHHA 3CY um Biii-
CbKOBOI opraHisarrii, aKIM0 Taka iHopMmallia He OyJa
3araJbHONOCTYIHOIO ['eHepasbHUM IITA0OM yKpaiH-
CcbKOi apmii, BUumHeHe B yMOBax BiliHuU ab0 HaI3BU-
yalHOTO CTaHy, mepembadueHo M030aBJIEHHS BOJII Ha
CTPOK Bim 5 mo 8 poxkis.

BaknuBuMu € cTaTTi Ipo 3aXUCT IPaB BJIACHO-
cti. BigmoBigao mo u. 5 cr. 41 Koucruryii Ykpainu
«IIPUMYCOBE Biuy:KeHHA TaKUX 00’ €KTiB i3 momasb-
UM ITOBHUM BiJIITKOAYBAHHAM iX BapTOCTi JOITyCKa-
€ThCA JIUIIe B YMOBAaX BOEHHOTO UM HaI3BUUYAWHOTO
crany» [6, c. 30]. ¥V 1i#i craTTi posmoBimaeThea mpo
00’€KTU TPUBATHOI BJIACHOCTi, AKi BiAUyKyIOThCSA
3 MOTHBIB cycHmiibHOI HeoOximHocTi. Xouemo Ie 3a-
3HAYUTH, 1[0 BiAUyKYBaHHS POOUTHCS 3TiTHO 3 3aKO-
HOIAaBCTBOM Ta Tiepeadavae BiAIITIKOAyBaHHS BapTOCTL
00’eKTa IpUBATHOI BJIACHOCTI.

Amnajmigyioun ct. 43 OcHOBHOTO 3aKOHY, MOXKEMO
cKasaTu, 1110 oOMesKeHHA IpaBa Ha 3alHATTS IIPaIeio
BUSBJSAETHCSI Y OBOX HampaMmMkKax: 1) arigmo iz m. 3
ct. 8 3axkony Ykpainu «IIpo mpaBoBuii craTyc BOEHHO-
T'0 CTaHy», HJOMYCKAETHCA il YaC BBEIeHHSI BOEHHOI'O
CTaHy BUKOPKUCTOBYBATH PECYPCH Ta IIPAITIO IIiAIpPU-
€MCTB, YCTaHOB i opraHisarmiii pisaux (opm BIacHOCTI
IJIg OOOPOHM, BHOCUTH 3MiHU Y PEKUM IXHBOI MiAIbHO-
cTi, TpoBOAWTY 3MiHM B BUPOOHMUi cepi Ta ymoBax
mpaiti, 3TigHO i3 TPYZOBUM 3aKOHOZABCTBOM; 2) Bif-
TOBiAHO M0 1. 2 ¢T. 8 ILOT0 CaMOTO 3aKOHY, BPaXOBY-
€ThbCA MOYKJIUBICTH BBEIEHHSA TPYIOBOI 000B’ A3KOBOCTI
IS Tpale3maTHUX ocib, AKi He 3asydyeHi mo mparri
B 00OPOHHIH cepi Ta BaXUCTy KPUTUIHOI iHPPaACTPYK-
TypU IJid BUKOHAHHSA POOIT 000POHHOTO XapaKTepy,
a TaKOXK IJd JiKBimarrii HacaigkiB Hag3BUUYAMHUX CHU-
Tyalliii, 110 BUHUKJIX IIiJT YaC BOEHHOIO CTaHy. TaKoK
MOKJIWBe IX 3a/Ily4eHHs, B yMOBaX BOEHHOTO CTaHY, IO
CYCITLILHO KOPUCHUX POOIT, CIIPIMOBAHUX HA 3a7J0BO-
snenHa notped 3CY, immmx BilicbKOBUX (POPMYBaHb,
TPaBOOXOPOHHMWX OPTaHiB i CUJI IMMBIILHOTO 3aXUCTY,
3a0esmeueHHA (DYHKITIOHYBaHHSA HAIliOHAJIHLHOI €KOHO-
MiKM Ta 3aXMCTy KPUTHUYHOI iH(MPacTPpyKTypH, i fkKi,
K IIPaBUWJIO, He BUMAaraloTh cleliajabHOol mpodeciiinol
miaroToBKU ocib [7, c. 189-190].

Hep:xkaBa rapaHTye cBoOOmy IepeMilmieHHA ocib,
BimpHUY BuOip Miclsa mpoOXMBAHHA, IPAaBO BLIBLHO
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3aJIUIIIATA TEPUTOPil0 YKpaiHu, 3a BUHATKOM o0OMe-
JKeHb, BCTAHOBJIEHUX 3aKOHOM. 3arajbHe IIpaBOBe
peryaoBaHHA I[OTO IIpaBa BU3HAYAETHCA Ha PiBHI
cr. 33 Koncrurymii Ykpainu, a Takox ct. 13 3arain-
HOI mexJapaitrii mpas Jsioguun Big 10.12.1948 p., ct. 2
IIpororomy Ne 4 Bixm 16.09.1963 p. no Kousenrii mpo
3aXMCT MIPAaB JIIOAWHU i OCHOBOIOJIOXKHUX CBOOO, IITO
rapaHTye pan mpaB i cBoOoj, He Bu3HaueHUX y KoH-
BeHriii Ta Ilepirromy mpotokosi mo Hei, ct. 12 MikHa-
POIHOTO MAaKTy IIPO I'POMAAAHCHKI Ta IOJITUYHI IIpaBa
Bim 16.12.1966 p. [8, c. 158] Ob6me:keHHA Tepemda-
vaoThca 3aKoHOM YEKpainu «IIpo mpaBoBuii pexum
BOEHHOTO CTaHy», 30KpeMa 4. 5, 6, 7 cT. 8 1poTO 3a-
KOHY Ta iHITMMHW HOPMAaTHBHO-IIPAaBOBUMH aKkTamu [9].

Boeunwuii cran mepembauae MOMKJINBE BTPYYaHHS
B IpWBaTHe KUTTA rpomanaH. lle mictuTts y cobi
KOHTPOJb KOMYHIKAIIifl Ta OTJIAL OCOOMCTUX peuei,
IOOKYMeHTIiB i 'kutya. IIpaBo Ha HemOTOpPKaHHICTH
TPUBATHOTO JKUTTA € ONHUM 3 IIPaB JIOAUHU, HA IKe
HEraTUBHO BILJINBA€ IOCUJEHHA 3aXOMiB Jep:KaBHOI
O6esmexu. [IpaBo Ha mpuBaTHiCTh rapaHTyeThca KoH-
cTuTryIiielo YKpainu. 3oxkpema, ct. 30 3axuiiae te-
puTOpiaJbHY IPUBATHICTE (HEZOTOPKAHHICTE JKUTIIA);
cT. 31 3axwuIae TAEMHUINIO CIIIIKYBaHHA (TaEMHUILA
JUCTYBaHHA, TejJe(OHHUX PO3MOB, Tejerpadnoi Ta
inmoi KopecmoHzeHI1ii); cT. 32 3axwuirae indopma-
IMifiHYy HeZOTOPKAHHICTH (He HJOTYCKAEThCS BTPYUAHHA
B ocobucTe i cimeiine KUTTs, KPiM BUIIAAKiB, mepes-
6auenux Koumcruryiniero Ykpainm); cr. 28 — meBHY
¢ismuny npuBarHicTs («sKomHa nogumHa HEe MOXKe
OyTu 0e3 ii BibHOI 3roau miAggaHa MeIUUYHUM, HAY-
KOBUM Y iHImM mociaimam») [10, c. 46—4T7].

ITe BigmoBimae crarTti 8 KoHBenIii mpo saxucT
paB JIOAWHY i OCHOBOIIOJOKHUX cBoOoa. KouBeHiria
mepembavae, 110 OpTaHU Aep:KaBHOI BiIagu He TOBUHHI
BTPyYaTHCA B ocoOmCTe i ciMeliHe KUTTS B iHTepecax
HAITIOHAJIBHOI Ta TPOMAICHKOI 6e3meKr, eKOHOMiUYHOTO
IoO6po0yTy KpaiHu, 3 MeTOIO 3aIm00iraHHa 3aBOPYIIIEH-
HAM YU 3JIOYMHAM, IJIA OXOPOHU 30POB’A YU MOpaJi
abo msa 3axXMCTy IpaB i cBoOOM iHIIMX 0cib, iHaKIIIe
SAK 3TiTHO i3 3aKOHOM i 3a MOTPedM B TeMOKPATUYHO-
My cycminbeTBi. Boma mepembauae, 1o He JOmycKa-
€ThCA BTPYYAHHSA Y IPaBO HaA IOBATY M0 JKUTTS.

3HayHaA KiJgbKicTh 3MiH y 3B A3KY 3 IMOCUJIEHHAM
3axo0MiB 0e3MeKn TOPKHYyJacsa IPUBATHOTO KUTTH.
Kpim Toro, 6ysiu BHeceHi 3MiHM [0 IpPaBUJ IPOBE-
IeHHSA OTJIALIB Y KPUMiHAJIBHUX ITPOBAIKEHHAX, AKI
IO3BOJISIIOTH TPOBOAUTHU OTJIAA KOMII IOTEPHUX JAHUX.
Ile 3mificHIOETHCA IIPOKYPOPAMU Ta CIAIAUMMU, i MOXKE
OyTu 3adikcoBaHO OYAb-IKUM 3PYUYHUM CIIOCOOOM,
HaIpHUKJIAL, 3a gonomoroi ¢gororpadiii, Bizeo- um
doTo3HIMKIB eKpaHa, BifieosanuciB abo B TamepoBOMY
HOocil. PaxiBIi BBaXKawTh, IO (hiKcallia mepcoHaIb-
HUX maHuxX abo MpUBATHUX KOMYHiKaIliii Hapasi He
BpPEryJIbOBaHI B paMKaxX HepPeBipKM KOMI’ IOTePHUX
manux [10, c. 47].

Cuaim sasmaumTH, 10 caigui mii, mos’sasami 3 BTPY-
YaHHAM y IPUBATHE CIIIJKYBaHHSA, IOBUHHI IIPOBOAM-
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THCS Ha mifgcTaBi yxBasu caiguoro cyaai [10, c. 47].
TomMy IOpUCTH HATOJIOIIYIOTh Ha HEOOXimHOCTi yTou-
HEeHHS IIPOIENYPU OTJIALY KOMII IOTePHUX TAaHUX 3 II0-
CUJIAHHAM Ha 3arajibHe MMOJIOYKEeHHS IIPO BTPYUYaHHSA
y IpUBaTHE CHiJIKyBaHHA. B ocHOBHOMY, Iie maHi, IO
30epiraroThbesA B HEYPSIOBUX OpPTaHisallidX, CTOCYIOTh-
cA 3I0POB’s, PENiriHUX UM MONITUUYHUX IOTJIAIIB
oci6. Xoua 1i gaHi He 000B’A3KO0BO MIiAIIamarTh ITif
BU3HAUYEHHA MEePCOHAJBHUX, IX BUTIK MOKe 3aBIaTuU
3HAYHOI penyTamiifHoi, MOpaJIbHOI, a iHozai ¥ (isuuHOl
MIKOAM 0co0aM.

YV mepion BoeHHOTO cTaHy Hebe3meKu, OB’ sa3aHi
3 Kibepsarposamu, 3HAYHO 3pOCJu. 30KpeMa, 3a UUC-
JeHHUMU noBinomiaerHaMu 3MI, rpomagaan YKpainu
TMOCTiMiHO WimmaroThCs XaKepPChbKUM aTakaMm 3 OOKy
BOPOJKe HAJAIITOBAaHUX KiOep3JIOUMHITIB.

B mamomMy KOHTeKCTi BapTo 3BEepHYTHU yBary Ha
Te, IO cepel IepesiKy ImpaB i cB0OOOM, BUKJIAJEHUX
y cT. 64 Koucruryrii Ykpaiuu, ki He MOXKYTh OyTHU
oOMerkeHi HABiTH B yMOBax HaA3BUUYAWHOTO ab0 BOEH-
HOTO CTaHy, HeMa€e IpaBa HA TAEMHUITIO JUCTYBaHHAI,
Tesie()OHHIUX PO3MOB, TeJierpadHoi Ta iHIToi KOpecmoH-
IeHIrii, ske rapanTyerhbea cT. 31 OcHoBHOTO 3aKOHY
VYxpainu. Tomy 3a IIeBHUX ITiICTaB Ie TPABO JIOJUHUA
MOXKe OyTu oOMekeHe. BulesasHaueHi IIOJOMKeHHS
Koncrurytii Ykpainu Bimnmosigaiors cT. 15 KouBenirii
PO 3aXMCT IIPaB JIOAUHU i OCHOBOIIOJIOMKHUX CBOOO/T.
¥V Kouseniii 3asHaueHo, 1o mig yac BiifitHu abo immiol
cycHibHOI HeGe3meKy AJIA KUTTSI IPOMaIaH Oyab-aKa
Iep:KaBa MOJKE BiICTYIMTHU BiJ CBOIX JOTOBipHUX 30-
00B’s13aHb, ajie JUIIIe TOI0 Mipoio, B AKill 11e HeoOXis-
HO [IJIs IPUCTOCYBAaHHSA IO T'OCTPOTH CTAHOBUIINA, 3a
YMOBU, IITO TaKi 3aX0M He € HeCYMiCHUMMU 3 iHIITIMU
3000B’A3aHHAMU 3a MiKHapoxHuM mpasom [11].

Crarta 163 unnHoro KpuMiHaAIbHOTO KOZEKCY
YKpaiHu BCTAaHOBJIOE KPUMiHAJIBHY BilIOBiIaIbHICTH
3a «IOPYIIEeHHA TAEMHMUILI JUCTYBaHHA, TeJe(OH-
HUX PO3MOB, TejsierpadHOl um iHNIOI KOpeCcIOoHIeH-
mii, 1o mepemaioThcA 3acobamMu 3B’sIBKY ab0 uepes
KoMmm’torep» [5]. O6’exTOoM 3y0UMHY, IependaueHoro
crarreio 163 KpuminanbHoro Komekcy YKpainu, € i-
dopmariid, 1110 MiCTUTHCA B IIOBiJOMJIEHHAX I'POMAaAAH
i cTaHOBUTH iX 0COOHCTY TaEMHHUIIO. BogHouac 3a3Ha-
Ya€eThCA, III0 TAKa TAEMHUILSA € HeBiAAiJIbHOIO YacTU-
HOIO TPUBATHOTO JKUTTA KOYKHOI JIOAUHU. 3 TOYATKY
pociiicbKoro BTOPTHeHHA B YKpainy odinifiai indop-
MaIifiHi Ta TejlerpaM-KaHAaJIU OPraHiB Aep:KaBHOI
BJIaAU HEOZHOPA30BO IyOJIiKyBasm iH(opMaIiro mpo
myO/TiuHI MOBiZOMJIEHHS Ta mepeXoIlljieHi TesmedOoHHI
PO3MOBU, AKMMHU POCIiMICHbKi BifiCbKOBOCIIYKOOBITI 0OMi-
HIOBasIMCA 3i cBoiMu pimHuMU Ta 6ausbKuMu B Pocii.
3yxXBajiCTh, *KOPCTOKICTDH i BifICYTHiCTHL MOpaNIbHUX
I[iHHOCTEeH POCiiChbKUX OKYHAHTiB Bpaskae. OueBUIHO,
10 TAKUM YMHOM iH(opMAaIlisa, AKY IIOJIOHEHi pociii-
CbKi OKYIaHTU PO3KPUBAIOTH YKPAlHCHBKUM BiliCBKO-
BUM, € aOCOJTIOTHO IPUHHATHUM TOKAa30M, aJsKe Halla
apMia cBimoMo He TeperJismana Ta He TyOJiKyBasa
iXHi JIUCTU, KOJAW BOHU MOTPAILJIAJU B IIOJIOH.
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VY 3B’A3KYy 3 BOEHHUM CTaHOM HAIIIi TPAaBOOXOPOH-
Hi Opranm MOKYTh BUIPABAAHO IIOPYIIIYBATHU IIPABO
TAEMHMUII] JIUCTYBAHHA Ta TeJae()OHHUX PO3MOB 3aJd
Oe3mexku HaceJeHHs Ta gomomoru 30poiinum Cuiaam
Yxpainu 3 MeToio To00POTHU POCifichKOTO arpecopa Ta
IIOBEPHYTU TepUTOpiasbHUI KOpJoH. IlepexonienHa
Tese()OHHUX PO3MOB POCIiCBKOro arpecopa 3 HOTo0
pimHUMY Ta 6JIU3BKMMU, IPOUYNTAHHSA JIMCTYBAHHSA Ta
foro momajbiia MyOJdiKaImisg MOMKYTh CAYTyBaTHU JO-
KasamMu 3J0UMHHUX it Pocii Ha ykpaiHCBKill 3emJi.

HeBin’emHe mIpaBo Ha HEeTOTOPKAHHICTD JKUTJA, Ta-
pautoBane ct. 30 Koncruryii Ykpainu, moxe 0yTu
obMesKeHe Ha 3aKOHHUX MigcTaBax. Jlo TaKuMX mifcTaB
BiHOCATHCS, B0KpeMa, IPOBeAeHHA caimumx (pos-
ITYKOBUX) [Nili Ta OIEPATUBHO-PO3IITYKOBUX 3aXOMiB.
Opnieto 3 TakuX caigumx (PO3ITYKOBUX) Aill € OOIIyK,
JOCTiIKeHHS SAKOT0 3aBMKIU OYJO IiKaBOI TEMOIO
cepen HayKOBIIiB. JloTpuMaHHA TpaBUJI IIPOBENEeHHA
00ITyKy, BUKJageHux y KpuMminaabHoMy mpoiiecyasib-
HOMY KOJ€eKCi, € BAXKJIMBUM Ta HEOOXiTHNM, OCKiIbLKHI
i yac MPOBeMeHHA ODOIITYKY CYTTEBO OOMEKYETHCSA
IpaBo 0coOM Ha HENOMYIIEeHHA M0 ii KUTJIa YU iHITOTO
BostominHA [12, c. 38]. 01.05.2022 Habyau YMHHOCTL
saminm go KpumiHamabHOTO TpoIlecyaJbHOTO KOIEK-
cy YKpaiHu, 1m0 peryjamoioTh KpUMiHAJIbHE IIPOBa-
['KEeHHSA B YMOBaX BOEHHOTO CTaHy: 3aKOH YKpaiHm
Bixm 14 xBitHa 2022 pokry «IIpo BHeceHHaA 3MiH 10
KpuminanbHOTO TpOIlecyaJbHOTO KomeKcy ¥ KpaiHu
ITON0 YAOCKOHAJNEHHA KPUMiHAJIHLHOTO TPOBAAMKEHHA
B YMOBax BOEHHOTO cTaHy» [13].

Y cr. 615 KpuMinaabHOTO HPOIlECyasTbHOTO KO-
IeKcy YKpaiHuW 3aKOHOJABeNb 3a3Havae, M0 y pasi
BimcyTHOCTI 00’€KTHUBHOI MOJKJINBOCTI 3miliICHEHHS
CIiIUYMM CYyImei0 CBOIX IIOBHOBAYKEHDL, Y TOMY UMCJIL
TMOBHOBAJKeHb, mependbauenux crartamu 233 ta 234
KpuminanbHOro mpoliecyaabHOTO Komekey YKpainu,
Y BCTAHOBJIEHI 3aKOHOM CTPOKM, TaKi TOBHOBaXKEHHSA
3IIMCHIOIOTHCA KePiBHMKOM BiJIIOBiTHOI IPOKYypaTypu
3a KJIOIIOTAaHHAM IPOKypopa abo ciaigumm cymmeio 3a
MOTOKeHHAM 3 IPOKYPOPOM 3 YPaXyBaHHAM BUMOT
rnaBu 37 KpumiHaabHOTO MPOIECYATBLHOTO KOIEKCY
Yxpaiuu [5]. IaTepmperyioun BuillesasHaueHe CTOCOB-
HO MMUTAHHA OTPUMAHHSA TO3BOJY Ha OOIITYK, MOMKHA
IifiTH BUCHOBKY, IO Iig HOpMa Oyia ycmimmaoio. Mu
TmepeKoHaHi, 1110 HaJaHHS J03BOJY Ha OOIITyK 0e3mo-
cepelHbO KEPiBHUKOM IIPOKYpPATypU IPUCKOPUIO O
JIOCYIOBE PO3CJiyBaHHA.

Kpim Toro, BaKJIMBUM aCIeKTOM MOYKHA Ha3BaTHU
MOJKJIMBICTH MIPOBEEHHA OOIIYKY Ta OTJIANY KHUTJIa
0e3 yuacTi mMOHATHUX, AKIIO IX 3aIyuyeHHS 00’ €KTUB-
HO HeMOKJnBe abo IOB’s3aHe 3 IOTEHI[iHOI0 He-
0e3MmeKoI0 IJsd IXHBOTO JKHUTTS UM 3J0POB’dA, IO €
OJHUM 3 HAWBAXKJIMUBIMINX IIOJIOJKEHb, IO MiCTATHCS
B 4. 1 ct. 615 KIIK. IIpoBenenHs Ta pesyabTaTU CJIifI-
ynx (PO3UIYKOBUX) Aill, 30KpeMa OOMIYKiB, TOBUHHI
dixkcyBaTuca MIIAXOM 0Oe3lMepepBHOTO Bimeosamucy
OyAb-AKMMHU OOCTYIHMMU TEeXHIUHUMM 3aco0amiu.
Brakaemo, 110 BifCYTHICTh MOHATHUX IIiJ Yac IPO-

BeJIeHHs CJIiguoi mii momycTmMma Juille 3a YMOBHU ii
OesmepepBHOi Bimeodikcarii suile y BOEHHUI uac,
AK 1Ie TmependaveHo 3axouomaBiem [12, c. 38—39].

3minu mo KpumiHaabHOTO IpoIecyaJbHOTO KO-
IeKcy YKpaiHu CyTTE€BO BILIMHYJIM HA IPaBOBi oOMe-
JKeHHs TIpaB JIOAWHU Il Yac IIPOBEeJeHHA OOIITyKiB,
BpaxoBYIOUM TaKi HOBeJUW, AK OTPUMAHHS HO3BOJIY
KepiBHUKA IIPOKYpPaTypy Ha IPOBeJeHHS BiAIIOBiZHOL
caiguol (posurykoBoi) fil Ta mpoBeneHHd i1 6e3 yuacti
IIOHATUX.

BaxkniuBo 3BepHYTHU yBary Ha oOMe:KeHHS IIpa-
Ba I'poOMajAfgH Ha y4yacThb B YIPaBJIiHHI Jep:KaBHUMU
cupaBamMu, pedepeHAyMaX, BUOOpPax Ta MiTHHTaX.
3abopoHa Ha MUPHi 3i0paHHS cIpsAMOBaHaA Ha 3a0e3-
meYeHHA 3AIMCHEHHS AepPyKaBOI0 3aXOJiB IPaBOBOTO
pPeXuMy BOEHHOT'O CTaHy B YMOBaX 3arpos3m KUTTIO
Hapony. B ymoBax BeIMKOMACIITAa0OHOTO BiliCHKOBO-
ro Hamajy Ha YKpaiHy 3aKOHHUI BiJICTyHn Jep:KaBU
Big MiKHapomHOTO 3000B’sA3aHHS IOM0 3a0e3mevueH-
Hs TIpaBa Ha MUpPHIi 3i6paHHs 06e3 oOMesKeHb, 3TiTHO
3 YMHHUM 3aKOHOIABCTBOM, IIPU PO3B’A3aHHi mpob.JIe-
MU CHiBBIJHOIIIEHHS MPaB OCOOUCTUX i CYyCHIMTBHUX
iHTepeciB, HamaHa 11 MOMKJIMBICTD IJIA 3aXUCTY, IIEPIIT
3a BCe, JKUTTA Ta 3[0POB’A JIofeli B HaA3BUUATHUX
curyariax [14].

Bigmosigzmo go Cr. 19 3akony, mig uac BOEHHOTO
crany fie mpsama 3abopoHa Ha IIPOBeJeHHSA BUOOPiB
IIpesunmenTa Ykpainu, a TakoK BuOOpPiB 10 BepxoBHOI
Pangu Yxpainu, BepxoBuoi Pagu ABToHomMHOI Pecmy-
osmiku Kpum Ta opramiB mMiciieBoro caMoBpAIYBaHHS;
TaKOXK i€ 3a00poHa Ha ITPOBEIEeHHS BCEYKPAIHChKUX
Ta MicreBux pedepeHIYMiB; cTpaliKyBaHHA, 3i6paHb
BEJIMKOI KiJTBbKOCTi 0ci6 Ta mpoBemeHHA aKI[ili IIpo-
Tecty [14, c. 471].

Cnim sasmauutu, mo KoHcTurynia YEKpainum
MiCTUTh MIMPOKUI Iepesik mpaB i cBobGom, AKi He
MOXKYTh OyTu oOMesKeHi Iim uac BifiHM abo Haa3BU-
yaiHUX cuTyaiii. 3rigao 3 u. 2 c¢r. 64 OcHOBHOIO
3aKoHy, He MOKYTh OyTu oOMe:keHi mpaBa Ta CBO-
6oau, 110 MicTaThcA B crartax 24, 25, 27, 28, 29,
40, 47, 51, 52, 55, 56, 57, 58, 59, 60, 61, 62, 63
Koucruryii [2, c. 97].

BuCHOBKY i mepCIIeKTUBU MOJATBIIUX TOCTiIKEHbD.
Croronui oOMeKeHHS ITpaB i cBOOOM JIIOAWHU Iie He-
OOXigHUU ejleMeHT y B3a€MOBiIHOIIIEHHI HapoAy Ta
mep:xaBu. Taki oOMeskeHHs 3a3BUYall BUKJIUKAIOTH
HeTaTUBHY PeaKI[il0 COI[iyMy, ajle BOHU BIPOBAIKY-
IOThCS i 3a0€e3MeuyThCsa 3 palioHaJIbHUX MOTHUBIB,
IIT0 COPSIMOBaHi Ha 3aXUCT IIPaB i cBOOOI JIIOAUHU
BiJl JKOPCTKOTO MOBOMKEHHA B pisHUX (popmax, cBa-
Bijliss Ta Ha 30epe)KeHHs 0e3meKW IPOMalChbKOCTi.
MosxauBicTs 0oOMesKeHHA mpaB i cBOOOI JIOAUHU
3 OOT'PYHTOBAHUX IIificTaB IependavaioTh OiJbIIiCTh
Mi’KHapOIHO-IIPABOBUX aKTiB, IO PETJIAMEHTYIOTH TaKi
mpaBa. AHaJisyoun TOKTPUHAJbHI IiKepesa, MOKHA
CcKasaTH, IMo AesdKi HayKOBII FiHIIJIN BHMCHOBKY: 00-
MeKeHHA TIpaB i cBOOO JIIOAMHU PEKUMOM BOEHHOTO
CTaHy YW iHIIIOl HAA3BUYANHOL CUTyAaIlil € THMYACOBUM
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OIPUBYHIUHEHHAM YU 3BYXKEHHSIM IIpaB i cBobom, 3a-
kpinmnenux Koncruryiiero YKpainu, B iHTepecax 3a-
Oes3meueHHA MpaB iHINTUX JIOMel, Ta 3abe3meueHHA
HaIioHaJBHOI 0e3neKu i 060pOHM YKpaiuu.
BBakaemo 3a HeoOXimHe 3a3HAUYUTU, IO OOMe-
JKeHHSA IIpaB JIOAVHU € BiAMiHHOIO KaTeropiero Bif
TOpYIIIeHb IIPaB JIOAWHU, i TOMY IX CJiJ pO3pisHATH.
O0Me:keHHs TIPaB JIOAUHU BUHUKAIOTH TOMi, KOJU
nep:xaBa abo iHIUE cy0’eKT oOMesKye 3mailicHeHHS
BHU3HAUCHUX 3aKOHOM IIpaB JIIOAMHHN 3a II€BHUX 06-
CTaBUH y 3aKOHHUX IIiJIAX, TAKUX AK 3a0e3meueHHA
TpoMaschbKoi 0e3meKn, 0XOpOHa IPOMAACHLKOTO TTOPAI-
Ky, OXOPOHA 30pOB’s, IIpaB i cBOOOA iHIIUX JIIOAeH
abo iHTepeciB cycmismbcTBa B mimomy. OOMesKeHHA
IpaB JIOIUHY 3aBMKAU OB’ A3aHI 3 yMOBAMU i MalOTh

OyTu cHiBMipHUMY 3 00’€KTUBHUMU IiIAMU, IKi BOHU
nepeciigyioTh. BogHouac mopyIieHHSA npaB JIIOAUHNA
3aBIK/IU MEPEBUIMIYIOTH AOIIYCTUMI MEXi.

Vci saxomu, 110 00MeEKYIOTH IpaBa JIIOAUHU IIi[T
yac BBeJeHHA BOEHHOTO CTaHY, MAIOTh JIUIIE OTHY
OCHOBHY METY: 3aXWCT KUTTA JIOAEHN Ta IIiATPUMaHHA
nopAnky B mepskaBi. IIpomecyanpHOo maHuili iHcTH-
TYyT XapaKTepU3yeThCsd HACTAHHAM (PaKTUUYHUX Ta
IOPUANYHUX HACJHIAKIB, AKiI € HECIPUATIUBUMU IJIA
peastizariil 3aKOHHUX iHTepeciB IeBHUX (hidWUHUX Ta/
a0o0 opuaAUYHUX 0cib, mpaBa i cBOGOAU AKUX 00MEIKY-
I0ThCA, 3aJJ0BOJIEHHA BiIIOBiTHUX 3aKOHHUX iHTEpeCciB
cy0’eKTiB BJIASHNX MOBHOBAYKEHDb, IKi BCTAHOBJIIOIOTH
i oOMesKeHHA, abo peaJsisariii inTepeciB TpeTtix ocib,
3alliKaBJeHNX B iCHYBAaHHI IIUX O0OME)KeHb.
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THE ISSUE OF IMPROVING THE LEGAL DEFINITION
OF THE DIMINISHED CAPACITY AND INSANITY
IN THE CRIMINAL LEGISLATION OF GEORGIA

Summary. The article will discuss the expediency of a new formulation of the legal wording of diminished
capacity in the Criminal Code of Georgia. The current legal definitions of the diminished capacity and insanity do
not fully reflect their legal nature and content; therefore, it is advisable to change them. The article will address
the issue of the relationship between insanity, diminished capacity and guilt, which will make the expediency of
the change even more obvious. A summary of the diminished capacity and circumstances causing the insanity will
also be considered, which will allow us to use these legal categories in a different, broader sense.
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tatement of the Problem. The issue of diminished

capacity and insanity is one of the most difficult
and controversial issues in the theory and practice of
criminal law, it is directly related to issues of guilt
and criminal liability. The involution of the problems
of diminished capacity and insanity can be explained
by the fact that they are complex in nature, which
cannot be explained within the framework of one
branch of science. This leads to different approaches
to this problem and disagreements.

The purpose of this article is to offer the reader
new definitions of insanity and diminished capacity
which will more fully reflect their legal nature and
will contribute to the development of correct legal
thinking in this field.

Resent researches and publications. The pro-
fessors M. Ugrekhelidze, O.Gamkrelidze, N. Todua,
M. Turava, G.Nachkebia and others are working
on this issue in Georgia. Their studies have made
a significant contribution to the research and better
understanding of this problem. But today, many is-
sues remain the subject of discussion, and additional
research is needed to better understand them.

The main material.

1. Circumstances that are the cause of the re-
lease from liability in accordance with the Criminal
Code of Georgia.

In accordance with the Criminal Code of Georgia,
one of the circumstances causing release from crim-
inal liability is minority, that is, not reaching the
age of 14. Article 33 of the Criminal Code of Georgia

states: “A person who has not attained the age of
14 at the time of the commission of an unlawful act
provided for by this Code shall be considered to act
without guilt” [1]. The development of basic human
mental functions (memory, attention, thinking, etc.)
is associated with attaining a certain age. Conse-
quently, these functions are developed in a minor
improperly or, one might say, insufficiently, which
deprives him/her of the opportunity to adequately
perceive, understand, control and so forth his/her
own behaviour. As it is known, minors tend to be
easily inspired, they often find it difficult to con-
centrate, they are characterized by a rapid change of
interests and needs, a desire to satisfy them immedi-
ately, etc. All these features exclude the possibility
of imposing criminal liability for actions committed
by them. Therefore, a minor must be released from
liability. Releasing from liability is also linked to
mental illness. In accordance with Article 34 of the
Criminal Code of Georgia: “Any person who at the
time of the commission of an unlawful act provided
for by this Code is incapable of appreciating the
actual nature or unlawfulness of his/her actions
or controlling those actions due to his/her chronic
mental illness, temporary mental disturbance, de-
bility or other mental condition shall be considered
to act without guilt” [1]. Similar legal definitions
for non-imposition of liability may be found in the
legislation of other countries. For example, U.S.
law and practice link the non-imposition of liabil-
ity to mental illness. Paragraph I of Article 4.01
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of the Model Penal Code states: “A person is not
responsible for criminal conduct if at the time of
such conduct as a result of mental disease or defect
he lacks substantial capacity either to appreciate
the criminality [wrongfulness] of his conduct or to
conform his conduct to the requirements of law”)
[2]. Articles 19-20 of the German Criminal Code, as
well as Articles 33—34 of the Criminal Code of the
Georgia, link insanity and diminished capacity with
mental illness and age [3]. Similar legal definitions
of non-imposition of liability can be found in the
criminal codes of other countries [4]. The under-
standing of the non-imposition of liability given in
the criminal legislation of Georgia cannot fully re-
flect the legal nature of this category, since it is un-
derstood in a limited way. Our understanding of the
non-imposition of liability is broader and includes all
circumstances excluding guilt. Since non-imposition
of liability is a circumstance excluding guilt, its
content may include any case where a person is held
irresponsible for the action committed by him/her,
that is, there is a person’s insanity in all cases where
he/she is not incriminated for wrongfulness of his/
her conduct, while mental illness and age represent
specific circumstances causing the non-imposition
of liability, and the use of only this content for
excusing a person from responsibility is not correct.

Therefore, the definition of insanity may be for-
mulated as follows: Insanity is the behaviour of a per-
son when he/she is not charged with an illegal act due
to age, mental illness, physical illness, level of so-
cialization, socio-psychological development, error or
other circumstances, when he/she lacked the capacity
to understand the actual nature or wrongfulness of
his/her actions committed, or was able to understand
them, but had no ability (possibility) to act otherwise.
Accordingly, in a legal sense, a person can be excused
from responsibility in all cases when he/she cannot
be charged with an illegal act committed by him/
her, the cause of which may be any circumstance. We
consider O.Gamkrelidze’s opinion to be fair that it
is not necessary for a person to be insane for a long
time, as sometimes happens with mental illness, so
that he/she is disabled and deprived of being held
responsible. A person with a very sound mind and
will may also be insane, if in some particular case he/
she made a mistake or a specific fact occurred, for
the commission of which he/she was excused from
responsibility [5, p. 88]. With this understanding of
the insanity, we do not suggest legislators to combine
the circumstances causing the insanity in one article,
but we believe that such an understanding of the
insanity will help establish an idea in the theory and
practice of criminal law, that we are dealing with
insanity in all cases where we cannot held a person
criminally responsible for his/her wrongful conduct.

Therefore, it would be proper if, like Articles
33 and 34, where release from liability due to age

63

and mental illness is discussed, Articles 36, 37 and
38 are also titled as release from liability due to
an excusable mistake, due to the execution of an
order or instruction, and due to other non-culpable
actions. This will be better for a proper understand-
ing of the nature of insanity, because the insanity
means being held irresponsible, and all of the above
articles are circumstances excluding guilt. It will
also contribute to judicial practice through making
it easier for the court to apply the relevant arti-
cle of circumstances excluding guilt. We still have
a strong influence of the old tradition, when only
a mentally ill person was considered to be insane.
We interviewed 10 prosecutors and 10 judges about
their opinion when a person is insane. And only
two judges and one prosecutor answered that our
legislation recognizes two circumstances that cause
insanity — age and mental illness, the rest respon-
dents defined a mentally ill person as insane. This
fact also clearly confirms the need for appropriate
amendments, thereby definitively consolidating the
idea that we are dealing with insanity in all cases
whenever we cannot impose liability on a person for
his/her wrongful conduct. Moreover, the criminal
legislation of Georgia allows this opportunity.

2. Circumstances causing a diminished capacity
in accordance with the Criminal Code of Georgia

In accordance with Article 35 of the Criminal
Code of Georgia: “An adult person who at the time
of committing a crime was in a state of diminished
capacity, i.e. due to his/her mental illness was un-
able to fully appreciate the actual nature or unlaw-
fulness of his/her acts or control those acts shall not
be released from criminal liability”. As we can see,
the criminal legislation of Georgia links diminished
capacity only with mental illness [1]. The situation
is similar in the legislation of foreign countries [2;
3]. If we follow the logic of the discussion on in-
sanity, it becomes clear that even in the case of
a diminished capacity, its legal understanding may
not be considered correct, since it limits the scope
of the diminished capacity. In accordance with the
Criminal Code of Georgia, a diminished capacity is
a mitigating circumstance of culpability, therefore,
the degree of culpability is directly related to the
degree of insanity, since the insanity, like guilt,
has degrees and can be greater or lesser. Therefore,
if the degree of insanity decreases, the degree of
culpability decreases accordingly. All circumstances
mitigating culpability must be attributed to a di-
minished capacity, since the diminished capacity is
a person’s condition and is related to the time of
the crime. A diminished capacity must include any
circumstance that limits a person’s conscience and
will and reduces the degree of his/her culpability.
In the private part of the Criminal Code of Georgia,
we find special cases of diminished capacity. For
example, a murder committed in a state of strong
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emotional excitement (Article 111), the murder of
an infant by the mother during or immediately after
the labour (Article 112) and others.

Accordingly, any circumstance that limits a per-
son’s ability to fully realize the actual nature or
wrongfulness of his/her action or direct it at the
moment of committing an injustice can be considered
a diminished capacity. We are dealing with dimin-
ished capacity in all cases where a person who has
committed an injustice is held liable in a mitigated
manner. A diminished capacity is the condition of
a person, which is associated with the time of the
commission of a crime. If at the time of the com-
mission of the crime there were some circumstances
that limited a person’s ability to fully realize and
control the wrongful conduct, only in this case we
can talk about a diminished capacity.

Conclusion. Based on the above, we propose to
Georgian legislators to formulate the first para-
graph of Article 35 of the Criminal Code as follows:
“An adult person who at the time of committing

a crime was in a state of diminished capacity, i.e.
due to his/her mental illness, non-morbid mental,
physiological or other condition, was unable to fully
appreciate the actual nature or unlawfulness of his/
her acts or control those acts shall not be released
from criminal liability.” It is also desirable to con-
solidate the abovementioned definition of insanity in
the theory of criminal law of Georgia: Insanity is the
behaviour of a person when he/she is not charged
with an illegal act due to age, mental illness, physi-
cal illness, level of socialization, socio-psychological
development, error or other circumstances, when he/
she lacked the capacity to understand the actual na-
ture or wrongfulness of his/her actions committed,
or was able to understand them, but had no ability
(possibility) to act otherwise. In addition, it is pref-
erable if, like Articles 33 and 34 of the Criminal
Code of Georgia, Articles 36, 37 and 38 will be also
titled as release from liability due to an excusable
mistake, due to the execution of an order or instruc-
tion, and due to other non-culpable actions.
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HAYKOBI nigxoan 0o BUBYEHHA IHCTUTYTY
MArotoBkn A0 3BUIbHEHHSA 3ACYJXXEHUX
A0 NO3bABJIEHHA BOJII

SCIENTIFIC APPROACHES TO THE STUDY
OF THE INSTITUTE OF PREPARATION FOR
THE RELEASE OF PRISONERS

AHoTauig. Y cTatTi po32naHyTO Nigxogu go BMBYEHHS IHCTUTYTY MiGeOTOBKM 3ACYQKeHMX go 3BiIbHEeHHd. B pamkax
YHKLIOHAIbHO-LIiIbOBO20 NIgX0gy BTOPOM MPOAHANI30BAHO M02A5IgM HAYKOBLIB HA MeTy MigeoTOBKM 3ACYgXKeHUX §O 3Bi/IbHeH-
HSl B PAMKAX BITYM3HAHO20 30KOHOGABCTBA TA MKHAPOGHMX CTAHGAPTIB. Ha nigcTasi npoaHanizoBaHo20 matepiaay aBTopom
BM3HAYEHO, L0 METOI0 NigR20TOBKM 3ACYgXKeHUX gO 3BiIbHEHHSI MAE CTATK MO/IeLLIEHHS IXHbOI peiHTe2paLii B CycninbCTBo Mic/is
3Bi/IbHEHHs1 3 MiCLb N030aB/IeHHs BOAi. B pamKkax CTagiiHo20 nigxogy aBTOPOM NPOAHAN30BAHO NO2/19GV1 HAYKOBLIB H CTPOKM
Mig20TOBKM 3ACYGXKeHNX gO 3Bi/IbHEHHS B PAMKAX BITYM3HAHO20 30KOHOGABCTBA TA MIXKHAPOGHMX CTAHGAPTIB. Ha nigcTasi npo-
QHA/30BAHO20 MATEpiaay aBTOPOM MigTPUMAHO NO3MLit0 CTOCOBHO OGNy Npouecy peiHTe2pauii Ha NeHiTeHLiapHMi Ta nocTre-
HiTeHUiapHWii eTarn. ABTOPOM AKLIEHTOBAHO yBARY, O MPW MiGeoTOBLi 3ACygoKeHNX go 3BibHeHHS MPABU/IbHILLE 20BOPUTU He
npo 6e3nocepegHIo0 MPAKTU4HY PeiHTe2pawito, a npo MigeoToBKY go Hel, Mpo CTBOPeHH ii 00 eKTUBHMX i CyO €KTUBHMX NepegymosB,
OCKi/IbK1 20BOPMTY PO NPAKTUYHY Peani3avito NpoLecy peiHTeapavii MOoXHA mLe npyu 6e3nocepegHbLOMy nepedyBaHHi 0GUHN
B CyCri/IbCTBI. B pamkax gisiibHICHO20 NigXogy aBTOPOM NMPOAHAI30BAHO N02/1gM HAYKOBLIB HA y4ACHUKIB NMige0TOBKM 3ACygKe-
HWX gO 3Bi/IbHEHHS Ta 3aX0giB, ki BOHA B cebe BK/IOYAE B PAMKAX BITYM3HSIHO20 3KOHOGABCTBA TA MiXKHAPOGHMX CTAHGAPTIB.
Ha nigctasi npoaHanizoBaHo20 mMatepiany asToOPOM HA20/I0LWEHO HA TOMY, WO GisiIbHICTb 3 Mig20TOBKM 3ACYygXKeHMX o 3Bilb-
HEeHHS MOBMHHA 3GifCHIOBATUCh MEPCOHA/IOM YCTAHOB BUKOHAHHS MOKAPAHHS NPOTA20M YCb020 CTPOKY BUKOHAHHS BUPOKY CYgY,
a Ha 3aBepLUabHOMY eTari y B3aeMogii 3 opaaHamu npobauii Ta cyO’eKTamm cowLianbHO20 NATPOHAXY. ABTOPOM AKLIEHTOBAHO
yBa2y Ha TOMY, L0 3aX0gH, SIKi 3qiVICHIOIOTbCS CTOCOBHO 3ACYXKEHMX MAtOTb OyTi MPOMuUcaHi B 30a1aHCOBAHIN MPo2pami 3axogis,
IKa MA€E BK/IIOYATH B cebe M/IaH BUKOHAHHS BUPOKY Cygy T CTpaTezito MigaoTOBKM go 3BiIbHEHHS. Ha NigcTaBi MpoaHanizaoBaHo20
marepiany aBTopom copmy/IbOBAHO BU3HAYEHHS MOHATTS NG20TOBKM 3ACYJIKEHNX gO 3BiIbHEHHSI, ig SIKOIO PO3yMIETHCS CUCTe-
Ma 3aX0giB, 3GiiCHIOBAHNX YCTAHOBAMM BUKOHAHHS MOKAPAHHS 3 MepLu020 gHS! BigOYBAHHSI MOKAPAHHS, d HA 30BepLIA/IbHOMY
eTani y B3aemogii 3 opaaHamu npobauii Ta cyb’eKTamu cowianbHO20 NATPOHAXY, CIPSIMOBAHMX HA MOJe2LUeHHs peiHTe2pavii 3a-
CYQ)KeHUX MICAs 3BiIbHeHHS 3 MiCLib 1030aBeHHs BOJI, LL/ISIXOM CTBOPEHHS G151 Lib020 00 €KTMBHUX TA CYO'EKTUBHMX MepegymOosB.

Knioyosi cnosa: 3acygxennii, no30as/ieHHs BOA, Mig20TOBKA gO 3BiIbHEHHS, MXXKHAPOGHI CTAHGApPTH, peiHTe2pavis.

Summary. The article examines approaches to the study of the institution of preparation of convicts for release. Within the
framework of the functional-targeted approach, the author analyses the views of scholars on the purpose of preparing convicts
for release within the framework of national legislation and international standards. Based on the analysed material, the au-
thor determines that the purpose of preparing convicts for release should be to facilitate their reintegration into society after
release from prison. Within the framework of the stage approach, the author analyses the views of scholars on the timeframe for
preparing convicts for release within the framework of national legislation and international standards. Based on the analysed

70



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 12 (70), 2023

// Criminal law and criminology;
penal laws //

material, the author supports the position that the reintegration process should be divided into penitentiary and post-penitentia-
ry stages. The author emphasises that when preparing convicts for release, it is more correct to talk not about direct practical re-
integration, but about preparation for it, about creating its objective and subjective prerequisites, since it is possible to talk about
the practical implementation of the reintegration process only when a person is directly in society. Within the framework of the
activity-based approach, the author analyses the views of scholars on the participants in the preparation of convicts for release
and the measures which it includes within the framework of national legislation and international standards. Based on the ma-
terial analysed, the author emphasises that activities aimed at preparing convicts for release should be carried out by the staff
of penitentiary institutions throughout the entire period of execution of a court sentence, and at the final stage, in cooperation
with probation authorities and social welfare providers. The author emphasises that the measures taken in relation to convicts
should be set out in a balanced programme of measures which should include a plan for the execution of a court sentence and
a strategy for preparation for release. On the basis of the analysed material, the author formulates a definition of the concept
of preparation of convicts for release, which is understood as a system of measures taken by penitentiary institutions from the
first day of serving a sentence, and at the final stage, in cooperation with probation authorities and social welfare entities, aimed
at facilitating the reintegration of convicts after release from prison, by creating objective and subjective prerequisites for this.

Key words: convicted person, imprisonment, preparation for release, international standards, reintegration.

ocTaHOBKa mpobaevu. [Tonpu HaBegeHe B Kpu-

MiHaJILHO-BUKOHABYOMY 3aKOHOJABCTBL YKpaiHu
3araJibHe PO3YMiHHSA iHCTUTYTY HiATOTOBKU 3aCysKe-
HUX 0 3BiJIbHEHHSA, MOT0 IIOHATTS He 3HANIIIO CBOTO
BimoOpasKeHHA B HBOMY, OiJIbIIIE TOTO cepel HayKOBIIiB
TAaKOK He iCHy€ €IMHOIO IIiAXO0Iy OO0 BU3HAUCHHS AK
CaMOI'0 IOHATTHA, 3aX04iB, IKi BOHO B ce0e BKJIIO-
yae, TaKk 1 MOMEHTY 3 AKOTO MAa€ MOUYMHATHUCA IIPOIIEC
OiATOTOBKU OO 3BiJIbHEHHS Ta UMM 3aKiHUyBaTHCH.
VYV 3B’A3KY 3 IIUM BUHUKAE HEOOXigHicTh OiabI me-
TAJILHOTO PO3TJIALY IIiIXOiB 10 BUBUEHHA 3a3HAUEHOTO
iHCTHUTYTY.

Amnaji3 ocraHHiX mocaimskeHs i myomikamii. I[Tu-
TAHHAMMU IIiATOTOBKHU 3acCyI:KeHUX, AKi BimOyBaioTh
TIOKapaHHsa y BUAiI m030aBIeHHA BOJIi, 10 3BiIbHEHHA,
ixX comiaJibHOI amanTarlii, mpobjeMamMu pecolriamisalii
y 1ijgoMy 3aiiMasincs Taki BiTumsHaHI Ta 3apy0bixkHi
HayKoBIli, Ak B.Bopucos [1; 2], B. Baruprapeea
[2], B.T'ycsxoB [3], T. HKypaseasr [4], O. Kapaman
[5], B. Kopumacskuii [6], M. Kyrenos [3], O.Jlucomen
[1], A.Mixuin [3], O.Hexusens [3], M. PomaroB
[7], A.Crenanmox [1], C. Papenwok [6], M. HepHeHOK
[8], I. AxoBers [2] Ta in. [Tompu mocTaTHIO KiTbKicTh
3BEPHEHDb HAYKOBIIIB 0 MUTAaHHA pecoIlriamisaiii Ta
COI[iaJIBHOI ajamTaIllii 3acyI:KeHnX, HeJJOCTATHbO BU-
CBITJIEHMMHU 3aJIUIITAIOTHCS caMe MUTAHHA HiATOTOBKU
3aCyI)KeHUX 0 3BiIbHEHHI.

MeTo10 CTATTi € BU3BHAUEHHS ITiAXOAiB 1O BUBUEH-
HA IHCTUTYTY HiATOTOBKHU 3aCYAK€HUX M0 3BiJIbLHEH-
HA, (OpMyJITOBaHHA HA IIifCTaBi I[HOTO0 BU3HAYEHHA
MMOHATTSA IMiATOTOBKHU 3aCyI:KE€HUX N0 3BiJIbHEHHI.

Buraag ocHoOBHOTO MaTepianxy. Y HayKOBii JiTepa-
Typi iCHY€e meKinbKa migXOiB 10 BUBYEHHSA IHCTUTYTY
MiATOTOBKM 3aCyA:KeHUX 0 3BibHEHHS.

DPYHKYiOHANIbHO-UiAb08Ul nidxid. [IpuxnIbHUKY
IIbOTO MiXOMY PO3TJIAMAIOTh MiATOTOBKY 3aCYIKEHUX
IO 3BiJIbHEHHS Uepes JOCATHEHHSA MeTU KPUMiHaJIbHO-
BUKOHABYOTO 3aKOHOJABCTBA Ta METU ITOKapaHHAg [6;
8; 9; 10; 11]. [Ina mwmx Iijeii cjim 3asHauUTH, IO
BigmoBimuo mo wacturM 2 crarti 50 KpuminambHOTO
Kozmekcy Ykpainu [12] meToio ToKapaHHA € Kapa, BU-

paBJIeHHA, 3arajibHa IPEBEHIliA Ta crIelliajgbHA IIpe-
BeHIIisg. KpuMiHarbHO-BUKOHABUE 7K 3aKOHOIABCTBO
Ha MeTi Mae 3axXuCT iHTepeciB ocobu, cycmijbcTBa
i Iep:xaBU IIJIAXOM CTBOPEHHSA YMOB JJIs BUIIPaB-
JeHHA i pecoriamizaiii 3acymxeHux, 3amobiranusa
BUMHEHHIO HOBUX KPHUMIiHAJbHUX NIPaBOIOPYIIeHb
AK 3aCyIKeHHMM, TakK i iHImuM#u ocobaMu, a TaKoXK
3arobiraHHsa TOPTypaM Ta HEJACBKOMY abo TakoMy,
10 IPUHUKYE TiAHICTH, MOBOJYKEHHIO i3 3acy/Ke-
Humu [13]. ¥ crarri 6 KpuminamsbHO-BUKOHABYOTO
KOJIeKCY HaJaeThCA BU3HAUEHHA MOHATH BUIIPABICHHI
Ta pecoliasisalis, me IijJ BUIIpABJIEHHAM PO3yMi-
€ThCA IMPOIeC MO3UTHUBHUX 3MiH, AKi BimOyBatoThcsA
B 0COOMCTOCTi 3acCyZ»KeHOTO Ta CTBOPIOIOTH Y HBO-
o T'OTOBHICTH 4O CaMOKepPOBaHOI IIPABOCIYXHAHOIL
MOBeIiHKM, a I/ pecolliajisaiiero — cBimome Bif-
HOBJIEHHS 3aCyI:KE€HOTO B COI[iaJbHOMY CTaTyCi mOB-
HONPABHOTO UYJIeHA CYCIIiJIbCTBA; ITIOBEPHEHHA HOTO
IO CaMOCTiMHOTO 3arajJbHOIPUUAHATOTO COI[iaJIbHO-
HOPMAaTHBHOTO JKUTTS B cycmiabeTsi [13].BigmoBigwo,
KepYIUYUCh IUMU IIPABOBMMM HOPMaMU IIPUXUJIBHUKN
(GYHKILIOHAJTBHO-I[IJIBOBOTO IiAXO0AY, PO3TIALAIYUYN
MiATOTOBKY 3aCyAKeHUX [0 3BiIbHEHHS, 0B’ A3YIOTh
OCTaHHIO 3 TAKUMU MOHATTAMU fAK pecolliajisamia ta
coliajbHa ajamTalisg, BOauaouu B HUX METYy TaKol
nigrorosku. Toxi, ak M.PomaHoB B3arajigi cTaBUTbH
mif CyMHIB iCHYIOUi Ha ChOTOAHI ITiJIi MOKapaHHA Ta
IIiJi BUKOHAHHA ITIOKapaHHA Ta 3ayBaskye, IO Haspija
HeOOXiHICTh BUABJIEHHA PeaJIbHOI MeTU IOKapaH-
Ha Ta 11 BcranoBiyeHHA. Ile momomoske copmyBaTu
aJeKBaTHY CHUCTEeMY BUKOHAHHSA TAKOTO MTOKapaHH:A
AK T030aBJeHHS BOJII Ta HO3BOJUTHL MmimibpaTtu miesi
MeXaHisMu B3aeMopii 3 3acymsxeHuMu [7].

SKImo 3BepHYyTHCA 3 IILOTO MUTAHHA OO MisKHa-
POOHUX CTaHAApPTiB, TO AK MinmimanbHi craHmapTHIi
mpaBusa Opranisamnii O6’egmanux Hariit momo mo-
BomkeHHd 3 yB azHeHuMu (IIpaBuna Henscona Man-
nmenn) [14] rak i €Bponeiicbki TIopeMHi mpaBuia [15]
ta IIpaBuia Pagm €sponu mpo mpobariro [16] onepy-
IOTh TMOHATTAME peiHTerpailis Ta peabimiTaiis, Tomi
AK TOHATTA COIliaJbHOI amanTalil Ta pecoriangisarii
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B HUX B3araJii He B:KUBaroThcsa. MixxHaApOaHI cTaHmap-
TH YiTKO AeKJIAapyIOTh, 110 TOKapaHHS 3aKiHUyeThCA
BUHECEHHAM BUPOKY CYIY, a 3aBIAHHS TIOPeM — iH-
TerpyBaTH B CYCIILJIBCTBO iHAMBiZa, 3aTHOTO HOP-
MaJIbHO (PYHKI[IOHYBaTHW Ta OPTraHi30BYBATH CBOIO
SKUTTEAIAIBHICTD BiATIOBIAHO O CYCIIJIBHUX HOPM.
Tomy Bca AiANbHICTSL TIOPEMHOTO IEPCOHAJY il Uac
BUKOHAHHA BUPOKY CyIy Mae OyTH cIpsaMOBaHa Ha
TOJIETIIIEHHSA peinTerpaiii 3acy[»KeHUX B CYCIILJILCTBO
micasa 3BiJIbHEHHA.

Ha mamty nymMKy, TOHSATTS BUIIPABJIEHHSA Ta Peco-
miasisamii moBWMHHI BimiiTHM y MuUHyJe, AK TaKi, IO
He BiAmoOBimarTL BUMOraM cydYacHOCTi. 3a udaciB ix
icHyBaHHA B HUX JKOJHOTO pa3y He BKJAAABCS 3MiCT
nepenbaueHuil MiskHapogHuUMU crapzapramu. Ome-
PYBaHHA IMUMHU IMOHATTAMHN B MalOyTHbOMY HaBiTh
B pakypci MisKHapoIHUX CTaHIAPTiB He IIpUHece HAY-
i iHmIoro ix posyMmiHHA, a JIUIE CTBOPUTH CUTYAIlifo
HEBUB3HAYEHHOCTI MiK TIyMadeHHAMHN OTHUX i THUX
camMuX IOHATH y pPisHi wacu. Tomy mMeTOO IMiATOTOBKU
3aCyIKeHUX N0 3BiIbHEHHS MAa€ CTATH IIOJIETIIeHHSA
IXHBOI peiHTerparil B CyCHIiJIbCTBO MicJaA 3BiJIbHEHHSA
3 Micilb I030aBJIEHHS BOJII.

Cmadittnuii nidxio. IIpuXuabHUKY IIHOTO TiAXOIY
PO3TIAMaI0Th TiATOTOBKY 3aCyIKeHUX M0 3BiLIbHEHHS
K CTamito pecorriamisarii (3a MisKHapOTHUMY CTaHAAP-
Tamu — peirTerpanii). O. Kapaman ta O.Hexxusens
OOTPYHTOBYIOTH ¥ CBOIX HAYKOBUX ITPAILAX PO3MOBCIO-
IKEHHSA IBOT0 IOHATTA Ie ¥ Ha JONeHiTeHIiapHUI
eram [17], mpoTe Ha HaAIly AYMKY TaKWil migxim, He
BIATIOBila€ CYTHOCTI MOHATTA pecolliaisalisa, HaBeme-
HOMY B cTaTTi 6 KpuMiHaIbHO-BUKOHABUOTO KOAEKCY
Yxpainu [13] Ta He € Ha HaUTy ZYMKY JOCTaTHHO 00-
I'PYHTOBAaHUM HayKoBO. HaTomicTs Hatuacrie cepen
BUEHUX MOKHA 3yCTPITH AYMKY IIPO IOMiJ IpoIlecy
pecoriaizaliii Ha gABa eTanm — NeHIiTEHIiapHUN Ta
noctneHiTenmiapauii [3; 8; 10; 18]. IIpu mpomy meHi-
TEHI[IapHUH eTal TaKOXK MOYKe PO3YMITHUCSA IT0-Pi3HO-
My — AK 3aBepIIAJbHUN eTal BUKOHAHHS ITOKapaHHA
Y1 OXOILJIIOBATHU BECh Iepion BimOyBaHHA ITOKapaHHI.

He puBndauuces Ha Te, 1m0 peaJii mpormecy miaro-
TOBKHU 3aCyIKeHUX [0 3BiJIbHEHHA B YKpaiHi 4iTKO
IEeMOHCTPYIOTh MiXii B paMKaxX SKOTO IIiATOTOBKAa
3aCyIKeHUX M0 3BLIbHEHHS € 3aBepIaJbHUM eTaroM
BUKOHAHHA MOKapaHHS y BUAi mo30aBJIeHHA BOJI,
amxe KpuminanbHO-BUKOHABUUU KOmeKc YKpainu
[3] Ta cuminsEMIt Haka3d Minictepcersa rocTunii YKpa-
inu, MinicTepcTBa comianbHOI mogiTUKM YKpaiHu,
MinicrepcTBa oxopoHu 3m0poB’sa Ykpainu ta Minic-
TepcTBa BHYTPIIIHIX CIpaB YKpalHU IPO 3aTBEP/IKEH-
A Ilopaaky B3aeMojil ycTaHOB BUKOHAHHSA ITOKa-
paHb, YIOBHOBAKEHUX OPTaHIB 3 muTaHb mpobarii Ta
cy6’eKTiB cOIiaIbHOTO MATPOHANKY i Yac MiATOTOB-
KM 10 3BiTbHEHHs 0cib, AKi BimOyBaroTh MOKapaHHA
y BuUAi oOMe:keHHs BOJi abo 1mo30aBJIeHHS BOJIi Ha
neBHU cTpok [19] BcTaHOBIIOIOTH, IO BCi Baxonm
3 MiATOTOBKY 3aCyA:KeHUX J0 3BiIbHEHHSA PO3IOYMHA-
IOTBCS 3a TPU MiCAIll A0 AaTHU IIJIAHOBAHOTO 3BiJILHEH-
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Hs, Ha HAIle YiTKe MepeKOHAHHS IIPOIeC MiArOTOBKHU
3aCyI)KeHUX MO0 3BiJIbHEHHS MOBWHEH MOUMHATUCS
caMe 3 MOMEHTY IPUOYTTs 3aCyI:KEHOTO IO YCTAaHOBU
BUKOHAHHSA ITOKAPAHHA Ta TPUBATH IPOTATOM YCHOTO
CTPOKY I030aBJIEHHS BOJIi.

IIsa mosumnia miagTBepAKYEThCA MiXKHAPOAHUMU
craumapramu. 3okpema, IIpaBuao 107 Minimanab-
HUX craggaptHux npasua Opranmizamnii O6’emHaHmX
Harriii momo moBomkenus 3 yB’ssuenumu (IIpaBuia
Henncoma Mamngenu), meKJjgapye, IO «3 CaMOTO IIO-
YaTKy BimOyBaHHS CTPOKY IMOKapaHHA CJiL AyMaTH
mpo MalOyTHE yB’SA3HEHOTO, AKe UeKae Horo mmicaa
3BinbHeHHA» [14].

OKpimM migAroToBKHM M0 3BiIbHEHHSA, SKa Ma€ IIO-
YUHATUCSA 3 CAMOTO ITOYATKY BiOyBaHHA CTPOKY IIO-
KapaHHS Ta IPOBOAUTHUCA MPOTATOM YChOTO CTPOKY
BUKOHAHHA BUPOKY CYAy MiKHApPOAHI CTaHIApTHU Je-
KJIAPYIOTH IIle I ITOCTTIOPEMHY JOIOMOTY IJIA 3aBep-
IIeHHA TaKOl MiATOTOBKYW Ha MPaKTHILi.

OT:xe, MATPUMYOIOUN TOAIJ IIPOIeCy peinTerparrii
Ha IeHiTeHIIiapHUHA Ta IOCTIEHiTeHIliapHUU eram,
BBaKa€MoO, IO IIPU HiATOTOBIII 3aCyIKEeHUX 0 3BiJIb-
HeHHA MIPaBUJIbHIiIIIe TOBOPUTU He IPO 0e3rocepesHio
OpaKTUYHY peiHTerparliro, a Ipo IiATOTOBKY A0 Hel,
IPO CTBOPeHHA ii 00’€KTHMBHUX i cy0’€KTUBHUX IIe-
penyMoB, OCKiJIbKY TOBOPUTHU MPO MPAKTUUHY peai-
3allifo mporecy peiHTerparii MosKHa Jjurie npu 0e3-
mocepeHbOMY TIepeOyBaHHI JIOAUHU B CYCHiJILCTBI.

HisanvHichuil nidxio. IIpuxuIbHUKY IHOTO MiAXOLY
PO3TIAMAIOTh MiATOTOBKY 3aCyIKEHUX M0 3BiIbHEHHS
yepe3 CYKYHHICTb 3aXO0[iB, IO 3AiMCHIOIOTHCA IIEPCO-
"Hajmom YBII Ta iHmumMm opraHamMmu Ta ycTaHOBaMU,
3aJTy4eHUMHU OO0 IIbOTO mpoltecy. Hiad posraany mporo
OigXoay MPOIIOHYEMO IOAIINUTHA MOr0 CYyTh Ha ABi ya-
CTHUHU — KUM TaKa JiAJbHICTH 3MiJMCHIOETHCA? Ta SIK
BOHA 3IiHICHIOETHCA?

Posriagatoun mepiie 3aTUTaHHA CJIiT 3a3HAYUTH,
IIT0 3aKOHOJABCTBO Tepeadadyae HOCTATHBO IMIUPOKUMI
CIIEKTP YUYACHUKIB B IIPOIIEC] ITiITOTOBKY 3aCYyAKEHUX
IO 3BiJIbHEHHSA, 30KPEMa BiANOBiAHO MO CIIiJILHOTO
Haxkasy MinicTepcTBa rocturtii Ykpaiau, MiricrepcTBa
corianbHOI moniTHKYU YKpainu, MiHicTepcTBa 0XOpOHU
310poB’a YKpainu Ta MinicTepcTBa BHYTPIITHIX cIIpaB
Yxpainu mpo 3arBepisxeHHA [lopAnKy B3aemoii ycra-
HOB BUKOHAHHSA MOKapaHb, YIOBHOBA’KEHUX OPTaHiB
3 TIUTaHb mpoballii Ta cy0’eKTiB COIiaJbHOTO MaTPO-
Ha)Ky IIiJ yac miATOTOBKM OO0 3BiIbHEHHS 0cCib, AKi
BimOyBaioTh NMOKapaHHA y BUII 00MesKeHHsA BOJIi abo
1mo30aBJIeHHA BOJIi HA IeBHUM cTPoK [19], me mizuimme
HIi’K 3a TPU MicAIll 0 3aKiHUEHHA IPU3HAYEHOTO CTPO-
Ky IIOKapaHHA yCTaHOBa BUKOHAHHS IIOKapaHb B3ae-
Mofie 3 opraHaMu mpobarrii Ta cy0’eKTaMu COIliajib-
HOTO TIATPOHAKY 3 IIPUBOY BUPIIIIEHHA IPOOJIEeMHUX
OUTaHb 3aCyI)KEeHUX, IKi FOTYIOTHCA M0 3BLIbHEHHSI,
Ta IXHiX MOXJIMBUX NOTPed Iicyid 3BiIbHEHHA.

Cruing 3agHaumMTH, 1[0 K 3aKOHOLABCTBO TAaK 1 Ha-
VKOBiI morjasaau BOAUAIOTh B TaKiil MifAJBLHOCTI IIeBHY
KOMILIEKCHICTh. 3 IPUBOAY OCTAaHHBLOTO, 3aCJIYT'OBYE
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Ha yBary IIO3UIIid HAYKOBI[iB, AKi PO3YMiIOTH KOMII-
JIEKCHICTh Uepe3 €HICTh 3aBEPINAJIbHOTO eTaly BU-
KOHAHHA IIOKapaHHHA, SKOI0 BBAYKAETHCA IIiITOTOBKA
3aCyIKeHUX 10 3BiJIbHEHHS Ta MOCTIIEHITEHI[iapHOTO
nepioxy. He moromxyrmounch 3 pO3yMiHHAM IIPOIlE-
Cy TiATOTOBKMW 3acCyI:KEHUX OO0 3BiIbHEHHA AK 3a-
BEPIIAJILHOTO eTaly BUKOHAHHSA IIOKapaHHA, TUM He
MEHIIT TPo0JIeMy BifICYTHOCTI TaK 3BaHOTO IIPUIIMaro-
YOro OpraHy IIicJA 3BLIbHEHHS BOAUAEMO aKTyaJbHOIO.
Ha mamy nymMKy HUM Ma€ cTaTu caMe YIIOBHOBAKEHUN
OpraH 3 IUTaHb Mpoballii, AKWI BCTyIae y BKasaHUH
IpoIleCc Ha 3aBepIIaJbHOMY eTalli BUKOHAHHSA ITOKa-
paHHS B paMKax 3IiMiCHeHHA TeHiTeHIiapHoi mpobarrii.

Posraanaoun apyre sanmTaHHA CJIil 3a3HAYUTH,
10 OJHUM i3 OCHOBHUX IIOHATH, AKE PEryJIO€ Bech
CTPOK BUKOHAHHS BUPOKY CYAY € IIOHATTA PEXKUMY.
Came Big TOTO, IO MU BKJIALAEMO B Iie TTOHATTSA 3aJIe-
JKUTD AKi 060’€KTUBHI Ta cy0’€KTUBHI ITepeayMOBHU IJIA
TOJIETIIIEHHSA peiHTerpaiii 3acyI»KeHnX B CYCIILIbCTBO
micia 3BiIbHEHHS MU CTBOPHMO.

3 IJIMHOM Yacy MiKHApOIHi yABJIEHHHA IIPO 3MiCT
pesKuMy 3MiHIOBaJINCS, IIPOTe BiTUM3HAHI peaJil 3a-
JINMIAIOThCA HEe3MiIHHUME 1 Ha CbOrofaHi. Buxomauu 3i
amicty wacturmu 1 crarti 102 KBK Vkpainm pexum
BU3HAYAETHCA AK BCTAHOBJIEHUI MOPANOK BUKOHAHHA
i BimOyBaHHA TTOKapaHHs, AKUN 3a0e3mevuye i30JIAIi0
3aCyI)KeHUX; IIOCTiMHUHA HATJIAL 3a HUMU; BUKOHAHHSI
MMOKJIaIeHUX Ha HUX 000B’A3KiB; peasiszaifito ixmix
mpaB i BaKOHHUX iHTepeciB; 0e3IMeKy 3acyI:KeHUX
i mepcoHaNy; pPo3JiibHE TPUMAaHHSA PIBHUX KaTeropii
3aCyI KeHUX; PiBHI yMOBU TPUMAaHHA 3aCYAKEHUX
3aJIe’KHO BiJl BUAY KOJIOHil; 3MiHY yMOB TpUMaHHSA
dacymxenux [13].

IIpore cuoig sasHaumTu, 1m0 €BponeichbKi TIOpeMHi
npaBuWJia He BUXOAATH 3 TAKOTO MOHATTA PEXUMY,
a IeKJIapyIoTh, 1[0 OCTAHHIN € ITpaBUIaMU TOBOIKEH-
Ha 3 yB’ssHeHumu [20, c. 113], oOT'pyHTOBYIOUH IIe
TUM, 1110 YB’sI3HEHHA i M030aBJIeHHA BOJIi € MOKapaH-
HAMU BiKe caMi mo cobi, TOMy peXuM IJid 3acymsKe-

HUX yB’SI3HeHUX He TMMOBUHEH 30iJbIITyBaTH CTPaKIaH-
HA, 3anoniaui yB’asuennam (IIpasuno 102.2) [15].
3a €BponefchbKUMU TIOPEMHUMU IIPABUJIAMU PEKUM
Mae ImepexnbavaTtu 30aJIaHCOBAHY IIPOTPaMy 3aXO[iB
(IIpasuno 25.1), ckmajaHHA AKOI Ma€ IMOUYMHATUCA
3 MOMEHTY HAAXOMKeHHS 3acCyIKeHOTo yB’sI3HEHOTO
no tiopmu (IIpasusno 103.1), Ta Mmycutrb OyTH CIIPA-
MOBaHe Ha Te, 11100 BOH! BeJM BiAIIOBiZAaIbLHUI CIO-
ci6 sxuTTa 6e3 ckoeHHA 3imouuHiB ([Ipasuno 102.1).
Tara mporpama 3axo[iB Ma€ BKJIOUATU B cebe MJaH
BUKOHAHHSA BUPOKY CYAY Ta CTPATETil0 MiATOTOBKU 10
3BinbHenHA (IIpasuso 103.2) [15].

BucHOBKHY Ta MepPCIEeKTHBU MOTAJBIINX TOCJIi-
IskeHb. BusHaumBmu B paMKax (pyHKIIIOHAJIBHO-
MiJIOBOTO MiAXOAy IO AifAJBHICTL 3 IIiATOTOBKU
3aCyI)KeHUX [0 3BiJIbHEHHA 3AiHCHIOETHCA 3 METOIO
IoJIeTIIIeHHA IXHBOI peiHTerparii micas 3BiJIbHeHHA
3 MicIlhb TT030aBJIE€HHS BOJIi; BUSHAUUBIIK B paMKaxX
CTamifiHOrO migXomy, IO TakKa OiAJbHICTH MAa€ IIO-
YUHATUCS 3 CAMOTO ITOUYATKY BifilOyBaHHS CTPOKY IIO-
KapaHHA Ta IPOBOAUTHUCA IIPOTATOM YCHOTO CTPOKY
BUKOHAHHS BUPOKY CYZy TA MATH IPOJOBIKEHHS ITiCJIA
3BiJIbHEHHSA 3aCyI:KeHHX 3 MicCIlb II030aBJIEHHS BOJIL
I 3aBEPIIIEHHA TaKo]l IIiATOTOBKYW HA NMPaKTUILi; BU-
3HAUMBIIN B PaMKaxX MiAJBHICHOTO IMiIXO04y, IO TaKa
IiAJBbHICTh Ma€ 3AiHICHIOBATHCA IIEPCOHAJIOM YCTaHOB
BUKOHAHHA TOKapaHHS, a Ha 3aBepIIaJbHOMY eTa-
mi y B3aemogii 3 opramamu mpobaiiii Ta cy6’exTamMu
COIiaJIbHOTO MATPOHANKY, MOKEMO c(OPMYJIIOBATH
HOHSATTS HiATOTOBKHU 3aCyIKeHUX M0 3BirbHeHHs. IIix
MiATOTOBKOIO 3aCy/I:KEeHUX A0 3BiIbHEHHA HAMU PO3Y-
Mi€eThbCdA cHCTeMa 3aXOMiB, 3AiMCHIOBAHNX YCTAHOBAMU
BUKOHAHHS MOKApPaHHA 3 MEPINOTO AHA BigOyBaHHA
MOKapaHHA, a Ha 3aBePIIaJbHOMY €eTalli y B3aeMomii
3 opraHamMu mpobarii Ta cyd’eKTaMu COIliaJbHOTO IIa-
TPOHAXKY, CIPAMOBAHUX HAa IOJIETIIIeHHs peiHTerparrii
3aCyIKeHUX IIicJsd 3BLIbHEHHS 3 MiCIlhb I1030aBIeHHS
BOJIi, IILJITXOM CTBOPEHHS JJIA IIHOTO 00’€KTUBHUX Ta
Ccy0’eKTUBHUX IIePeIyMOB.
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NMPABOBI ACMEKTU NPOTUAIT HENETAJIbBHOMY
TIOTIOHOBOMY PUHKY YKPAIHU B YMOBAX
BOEHHOIO CTAHY

LEGAL ASPECTS OF COMBATING THE ILLEGAL
TOBACCO MARKET IN UKRAINE UNDER
THE CONDITIONS OF MARITAL STATE

AHoTauif. [1poTa20M OCTAHHIX POKIB B YKPAiHi CrOCTepieaeTbCs CTAAA TeHGeHLisi go 3pOCTAHHS TiHbOBO20 TIOTIOHOBO20
PUHKY. Y To# e yac, nounHatouy 3 2017 POKy, LOPIYHO CKOPOUYETLCS 3a2a/IbHMIT 00Cs2 1€2AIbHOR0 CIOXMBAHHS CHU2aper.
[Tic/s NoyYaTKy WMPOKOMACIUTAOHO20 BTOP2HEHHS POCINCbKO20 a2pecopa Ha TepuTopito YkpaiHu B oTomy 2022 pOKy, CUTY-
auis 06’eKTMBHO noaiplwmaack. Ha pagy 3 iHwmmmu $akTopamm go Lbo20 Npu3sead B TOMY YU i HOSBHICTb CYTTEBUX Hego-
NiKiB B IpaBOBOMY pe2y/Il0BAHHI gepaBot0 BKA3AHOI chepn eKOHOMiKM, HECBOEYACHICTb MPUIHATTS HOBUX abO Y BHECeHHs!
2apMoHi3auii ykpaiHCbko20 3aKOHOGABCTBA, IO pe2y/Itoe BKA3aHy cdepy 3 HOPMATUBHUMM aKTAMM EBPOCOIO3Y. HeaaTuBHMiA
BI/IMB HA BKA3AHY cgepy, 0cobMBO B yMOBAX il04020 BOEHHO20 CTAHY, 3GiNCHIOE i HeeeKTBHA gisi/IbHICTb MPABOOXOPOHHO-
20 G/10KY LW0gO Yrepeg>KeHHsl, BAKPUTTS TA NPUNMHEHHS MPOTUIPABHUX CXeM, WO PYHKLIOHYIOTb Ha TIHbOBOMY TIOTIOHOBOMY
PUHKY YKpaiHuW, MPUTARHEHHIO IX Op2aHI3aTOPIB TA y4ACHMKIB §O peasibHOI BignoBigaabHOCTI.

Y CTaTTi BUCBITAGHO NOTO4YHMI CTAH PYHKLIIOHYBAHHS TIOTIOHOBO20 PUHKY YKpaiH1 B yMOBAX BOEHHO20 CTAHy. 3giiicCHeHO
QHANI3 3aKOHOGABCTBA YKPAIHK, 1O pe2IaMeHTYE 1020 Jis/IbHICTb, Y TOMY YMCi HO npegMeT 1020 BIgnoBigHOCTI EBporneit-
CbKOMY 30KOHOGABCTBY, B KOHTeKCTi HabyTTs YKpdiHo odiLiiiHo20 cTaTycy kaHgugata go BCTyny y €BPOCOI03. BuaHayeHo
HeobXigHi HaNPAMKM aganTauii yKpaiHCbK020 3aKOHOGABCTBA §O €BPOMeNiCbKMX CTAHGAPTIB.

OKpeMO MpOaHaNi30BaHO CTAH Ta pe3ybTaTi poboTH MPABOOXOPOHHOI CUCTeMM YKpaiHW 3a HanpsAMKOM mpoTugii Hese-
20/IbHOMY TIOTIOHOBOMY PUHKY B YMOBAX BOEHHO20 CTAHY. BU3HA4YeHO HAMPAMKM MOKPALLEHHS ii pe3y/ibTaTMBHOCTI, Y TOMY

KnrouoBi cnoBa: BOEHHWVI CTAH, TIHbOBUI TIOTIOHOBMI PUHOK, MPABOBE Pe2y/II0BAHHSA, Agantayis go €BPONeNcbKo20 3aKO-
HOQABCTBA, MPOTUMPABHI CXeMM.

Summary. In recent years, there has been a steady trend towards the growth of the shadow tobacco market in Ukraine. At
the same time, since 2017, the total volume of legal cigarette consumption has been decreasing annually. After the beginning of
the large-scale invasion of the Russian aggressor on the territory of Ukraine in February 2022, the situation objectively wors-
ened. Along with other factors, the presence of significant deficiencies in the state’s legal regulation of the specified sphere of
the economy, the untimely adoption of new or the introduction of appropriate changes to the current regulatory acts regulating
its activities led to this. A separate problem is the need to harmonize the Ukrainian legislation regulating the specified sphere
with the normative acts of the European Union. The ineffective activity of the law enforcement unit in preventing, exposing, and
terminating illegal schemes operating in the shadow tobacco market of Ukraine, and bringing their organizers and participants
to real responsibility, has a negative impact on the specified sphere, especially in the conditions of the current martial law.

The article highlights the current state of functioning of the tobacco market of Ukraine in the conditions of martial law. An
analysis of Ukrainian legislation regulating its activities, including its compliance with European legislation, was carried out in
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the context of Ukraine’s acquisition of the official status of a candidate for accession to the European Union. The necessary
areas of adaptation of Ukrainian legislation to European standards have been identified.

The state and results of the work of the law enforcement system of Ukraine in the direction of combating the illegal tobacco
market in the conditions of martial law are separately analyzed. Directions for improving its effectiveness have been determined,
including by increasing the effectiveness of legal regulation of its activities.

Key words: martial law, shadow tobacco market, legal regulation, adaptation to European legislation, illegal schemes.

HOCTaHOBRa npoo6aemu. HemeraabHuU TIOTIOHOBUI
PUHOK € ONHi€I0 i3 «pPaKOBUX NMyXJWH» Ha TiJjai
yKpaiHCcbKOI eKoHOMiKHU. Moro icHyBaHHA IPHU3BO-
IUTH OO0 KOJOCAJbHUX IIPO0JIeM He TiJIbKU 3 TOUKU
30py (hOopMyBaHHA AOXiAHOI YACTHUHU OIOIIKETY, IO €
IysKe Ba)KJIMBUM ITiJ 4ac BiliHU, ajie I 3aBIAa€ 3HAUHOIL
MIKOAM iMifiKy HAIIOI Mep:KaBU HAa CBiTOBOMY PUHKY,
€ peaJbHUM 6ap’e€poM Ha ILIAXY OO iHTerparii YKpa-
iHU B €BPOIENCHKY cuimbHOTY. CaMe TOMy, MTUTaHHA
HaJIE}KHOTO ITPABOBOTO PETyJIOBAHHA BKA3aHOI rajrysi
€KOHOMIiKY Jep:KaBu, e()eKTUBHOCTI PoOOTH ITPAaBOOXO-
POHHOTO OJOKY KpaiHu IITOA0 MPOTHUAIl HejeraJlbHO-
MY TIOTIOHOBOMY PMHKY — IIOBUHHO CTaTH OJHUM i3
IpiopuTeTiB AiAJBHOCTI YKPAIHCHKOI BJIaAM B YMOBax
Iitouoro BoeHHOTO cTaHy. OKpeMUM aclIeKToM ITiei
IisATbHOCTI € HeoOXimHicTh TapMoOHisaIii ykpaiHCbKO-
ro 3aKOHOJABCTBA 3 BiAIIOBiIHUMU HOPMATUBHUMU
moxkymeHnTamu €Bpomneiicbkoro Coroay.

Amnaji3 ocraHHiX mocaimskeHs i myomikamii. I[Tu-
TaHHS 0COOJMBOCTEll MPAaBOBOTO PETyIIOBAHHA YKpa-
THCBHKOT'O TIOTIOHOBOT'O PUHKY, IIOBHOTU HapaXyBaHHA
Ta CIJIATU aKIIM3HOTO IOJAaTKY, BUBHAUEHHS IpPiopu-
TETHUX 3aXOMiB M0N0 e(eKTUBHOI 60pOTHOU 3 II0TO
TiHBOBOIO CKJIAJIOBOIO Ta HANIPAMKIB yJOCKOHAJIEHHA
BiITTOBiTHOTO 3aKOHOJABCTBA BUCBITJIEHO y mpamax
TaKUX BiTUM3HAHUX BueHUX, Ak: H.I. Aramanuyk
[2], M.O. Boxomuna [12], T.B. Komyxk [9], B. . Ma-
miok [11], A.O. Mouaenko [2], H. B. HoBumnska [1;
9], I.1. Xneb6nuirona [1], K.I. IlIBa6iit [1] Ta immux.

Bogmouac, He 3BajKaioum Ha Te, IO BKasaHa TeMa
OyJia mpeaMeToOM AOCJimKeHHs 6araThboX HAayKOBIIiB,
Ha JaHUU Yac BOHA TPOMOBIKYE 3aJUIIATUCH aKTy-
aJbHOIO i TOTpedye MOJaTKOBOTO BUBUEHHA. 30KpeMa,
0cOo0JIMBOI yBaru mMoTpeOyOTh MUTAHHA e(PEeKTUBHOTO
IPABOBOTO PETYJIIOBAHHA TIOTIOHOBOT'O PUHKY ¥ KpaiHu’
B YMOBaxX BOEHHOTO CTaHy; HeoOXimHOCTI rapMoHisa-
mii yKpaiHCBKOTO 3aKOHOJAaBCTBA, IO PErJIaMeHTY€E
IiAgJbHICTL maHOI rajgysi eKOHOMiKM, 3 BUMOTaMI
€spomneiicbkoro Coio3y; MiABUITEHHA Pe3yJIbTaTUB-
HOCTi PoOOTM TTPABOOXOPOHHUX OPraHiB 3 TiHHOBOIO
CKJIa[IOBOIO TIOTIOHOBOTO PUHKY YKpaiHWU.

®DopmyTIOBAHHA IIiJIel cTaTTi (IIOCTAaHOBKA 3aBIaH-
H). MeToto cTaTTi € 3hilicHeHHA aHAJIi3y MOTOUYHOTO
CTaHy YKPAlHCHKOTO PUHKY BUPOOHUIITBA Ta peasisarrii
TIOTIOHOBOI IIPOAYKILil, 3 BUOKPEMJIEHHAM HOr0 TiHBO-
BOI CKJIQ[IOBOI, BUBHAUEHHAM OCOOJMBOCTEH IIPABOBOTO
peryaroBaHHA BKAa3aHOTO CEKTOPY eKOHOMIKHU IepsKaBuU
B YMOBaxX BOEHHOT'O CTaHy B YKpaiHi, 3 ypaXyBaHHAM
HeoOXimHOCTI rapMoHisallii BiiOBiZHOTO YKPAiHCHKOTO
3aKOHOJABCTBA 3 BUMoraMu €BpPOCOI03Y, MOCITiIKeH-

HAM Pe3yJabTaTiB POOOTH IPaBOOXOPOHHUX OPTaHiB
M0 BUKPUTTIO Ta IPUTATHEHHIO IO BiAIIOBimanbHOCTL
OpraHi3aToOpiB Ta YYaCHUKIB IPOTUIIPABHUX CXEM Ta
OKPECJIEHHAM HaNPAMKIB IMiABUINEHHS i1 e(DeKTUBHOCTI.

Bukmam ocHOBHOTO MaTepiady. YKpaiHa ysKxe maii-
JKe IBa POKU JKUBe B YMOBaX BOEHHOTO cTaHy. OgHUM
i3 mpiopuTeTHUX HAIPAMKIB KUTTA HAIOI Jep:KaBuU
Imicasa MOoYaTKy IMOBHOMACIITAOHOTO BTOPTHEHHA PO-
CifichKUX BiHiChK, € IUTAaHHA e(DEKTUBHOTO HAIIOB-
HeHHsA AepsKaBHOTO Olomxery. Came ToMy, icCHYBaHHA
B YMOBaxX BilHU HeJIETAJBHOTO TIOTIOHOBOTO PUHKY
MIPU3BOAUTL HE JIUIE M0 3MEHITeHHA MOYKJINBOCTEH
Iep:KaBU IO CBOEUACHOMY Ta MOBHOMY BUKOHAHHIO
COIliaJIbHUX TIporpaM, aJjie ¥ IpsAMO BIJIMBA€ Ha Ha-
JekHe (pimaHcyBaHHA Hamux 360poitHux Cui, 110
B CBOIO Uepry Hece MPAMY 3arpody caMOMY iCHYBaHHIO
YKpainu, K Jep:KaBuU.

Cx0sK01 IYMKU IPUTPUMYIOThCA i TaKi HAYKOBII,
ak K.I. IIIsab6iit, H. B. Hosunska, I.I. X1ebuikosa,
AK1 BBa'KaIOTh, IO 3JIOYMHHI AOXOAU, OTPUMAaHI Bif
HeJeraJibHOI JiAJBbHOCTI, K IPaBUJIO0, BUKOPUCTOBY-
IOTBCA B KOPYIIIAHUX CXeMaX, iHIIUX HEe3aKOHHUX
IifxX, THM caMUM IIiIpUBAIOUYU I'POMAACHKY Oe3IeKy,
HaJIe;KHe YIIPaBJIiHHA Ta BePXOBEHCTBO IpaBa. Heure-
rajbHa TOPTiBJIS HETaTUBHO BIIJIMBAE Ha JIeTAJbHUN
PUHOK IiJaKIM3HUX TOBAapPiB, CTPUMYE KOHKYPEHTO-
CIIPOMOJKHICTH 3aKOHOCHYXHAHUX Cy0 €KTiB TOCIIO-
IapoBaHHSA Ta IiIPUBAE PEITyTaIlil0 KOHTPOJIIOIYNX
opranis [1].

Koncratyemo, 110 mepskaBHa mojiTuka y chepi
OpoTUii HeJleTaJIbHOMY PUHKY CHUTapeT IPOTATOM
OCTaHHBLOTO HECATUPIUYUA XapaKTepU3YEThCA Helle-
penbauyBaHicTIO Ta HemocJimoBHicTio. HemoomuHuoki
BUIIQKU, KOJI HOBI HOPMATUBHI akTu B AaHill cdepi
a00 K 3MiHU IO MifoumX IPUIMAaIOThCA i3 3amisHEeH-
HAM, 0e3 HaJIe’KHOTO OOTOBOPEHHA 3 IPOMACHKICTIO.
Braszane mpusBOAUTH A0 HMOCTIHHWX 3MiH «IPaBUJI
rpu» Ha TIOTIOHOBOMY PUHKY ¥YKpaiHu, BifCcyTHOCTi
3po3yMisoi nas cy6’eKTiB rocmomapioBaHHS Ta Ha-
CeJIeHHS IOJITUKU JepsKaBU B AaHiN chepi eKoHO-
MiKH, III0 B CBOIO Uepry IIPU3BOAUTDH OO 3MEHITIEHHSI
00cATiB HATTOBHEHHS OIOMKETY, POCTY HeJIeTaJIbHOTO
TIOTIOHOBOTO PUHKY, 3HUKEHHA AKOCTi cUTapeT, AKi
CIIOKMBAIOTHCS HACEJEeHHAM Ta HIPAMO BIJIMBAE Ha
cTaH 3J0poB’a mepeciuHoro ykpaiumsa. Kpim Toro,
aKTUBHe (PYHKI[IOHYBaHHSA HeJeraJbHOTO TIOTIOHO-
BOT'O PUHKY Ha TepuTopil YKpalHU HPUIBOLUTH IO
3HAYHOTO IOTipINeHHA iMIiJKy HAaIol Jep:KaBuU IIe-
pen HaMMMU cycigaMu- KpaiHamu €BpPOCOI03y, amiKe
3HAUYHA YaCTHHA HeJIeraJbHO BUPOOJeHOI B YKpaiHi

77



// KpumiHanbHe npaBo Ta KpUMiHOJIOTis;
KpUMiHa/IbHO-BUKOHaBue npaso //

// MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
Cepia: «lOpuaunuHi Hayku» // N2 12 (70), 2023

TPOAYKITiI HAAXOAUTH KOHTPAOAHIHUMH MIIAXaMU 0
BKa3aHUX KpaiH.

Tax, za nymry A.O. Momaeuko ta H.I. Araman-
YyK, Opo0JieMu IPaBOBOTO XapaKTepy aKI[M3HOTO
OmOJaTKYBAaHHA OB’ sI3aHiI 3 JOTPUMAHHAM BUMOT
TIOAATKOBOTO 3aKOHOJABCTBAa. BOHM BUHUKAIOTH y pe-
3yJbTATi TOTO, IT0: HOPMU ITOJAaTKOBOTO 3aKOHOIAaB-
cTBa iHOII cymepedaTh HOpMAaM IHINIMX HOPMATHUBHO-
OIpaBOBUX aKTiB YKpalHU, IO CTBOPIOE IIPOTAJIUHU
y 3aKOHi; mediHimii feAKUX TOHATL HEJOCKOHAJI a00
B3araJii BificyTHi, III0 He [a€e 3MOTYy POSKPUTHU CYTh
MeBHUX IIPABOBUX ABUII, MOAiNl abo miii; He3HAHHA
IJIATHUKAMU MMOJATKIB HAJEKHUM YMHOM CBOIX ITpaB
Ta 000B’A3KiB 3yMOBJIIOE HUBBKUI PiBeHb (hiHaHCOBOI
Ta IOPUANYHOI I'PAaMOTHOCTI IJAaTHUKIB; HecTadiab-
HiCTb Ta MIBUJKA 3MiHa IIOJATKOBOTO 3aKOHOJABCTBA,
AKY IJIATHUK IIOJAaTKiB He BcTUTAae BimcTexutu [2,
c. 201].

Bapro BigmiTuTH, 1110 3rigHO Yroau mpo acoriariio
Mik Yxpaimoo ta €C (crarti 352-353), mepemba-
ueHO, 110 «CTOPOHUM PO3BUBAIOTH CIiBPOOITHUIITBO
i rapMOHIi3YIOTH HOJITUKY IIIOL0 IPOTHAil Ta GOPOTH-
O0u i3 mraxpa¥cTBOM i KOHTPaOaHIOO TiTaKIM3HUX
ToBapiB. Ile cmiBpoGiTHUIITBO, 30KpeMa, BKJIIOUAE
TOCTYIIOBe 30JMKEHHS aKIU3HUX CTAaBOK Ha TIOTIO-
HOBi BUpPOOM, HACKIJIBKU IIe MOYKJIUBO, O0epydu OO
yBaru oOMe:KeHHS PerioHaJbHOTO KOHTEKCTY, Y TOMY
YUCJII ONIIAXOM Jilajory Ha perioHaJbHOMY DPiBHI Ta
BimmoBigHO mo PamkoBoi kouBenirii BOO3 i3 60poTsou
npotu TioTIoHy 2003 pory. I3 mieto meroio CTopoHMU
HaMAaraioThCs ITOCUJIUTH CBOE CIIiBPOOITHUIITBO B pe-
riomambHOMY KOHTeKcTi. ITocTymoBe HabamiKeHHSA
10 CTPYKTYPHU ONOJATKYBaHHSA, BU3HAUEHOI y acquis
€C, smiticuioerbea BimmoBimuo mo Homatka XXVIII
nmo 1iei Yrogu» [3].

B koHTekcTi eBponelicbKkol iHTerpanii Ykpainu,
MOKHA BimsmaumTu, 1mo me y rpyaai 2017 poxy
BepxoBra Pana npuiinana BocbMUpiUHUNY IIaH mifg-
BUINeHHS aKkIuady AJd Buxony B 2025 pori ma €B-
pomeiicbKkuil piBeHb onmomaTkyBaHHA — €90 3a 1000
curaper. Bigromi akmms migsumrysascs Ha 30%
y 2018-my Ta y 2019-my pokax # HamaJi 3pocTae
mopiuro Ha 20% [4].

Caim sasmaumtu, 1o 1e B 2017 pori KabGiner
MinictpiB Yrpainu cBoim Posmopamg:xeHHaM Bif
23.08.2017 Ne 570-p sarBepauB «Crparerito y chepi
OpoTuaili He3aKOHHOMY BUPOOHUIITBY Ta 00iTy TiO-
TIOHOBUX BUPOOiB Ha mepiox mo 2021 pory» (mami
Crparerida). Meroro Crparterii BusHaueHO IOKpAITIeHHA
3I0pOB’A Ta MOOPOOYTYy HaceJdeHHSA IIIAXOM 3MEH-
IIeHHA O0CATiB He3aKOHHOT'O BUPOOHUIITBA Ta 00iry
TIOTIOHOBUX BUPOOiB B YKpaiHi, iIXx He3aKOHHOTO Ie-
peMiItieHHA Uepe3 MUTHUHN KOPAOH YKpainu [5].

Cepen ocHOBHUX HampPAMKiB peasisanii Crparerii
3a3HaUYEeHO, B0KpeMa:
® HOPMATUBHO-TIPABOBE PETYJIIOBAHHS y cdepi mpoTu-

Il He3aKOHHOMY BUPOOHUIITBY Ta 00iT'y TIOTIOHOBUX

BUPODOiB;
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e 3IifiCHEHHA KOHTPOJIO 32 IEPEMIIeHHAM TIOTIOHOBOL
TPOAYKIlii, CHPOBMHY Ta BUPOOHUUYMX MaTepiasis
yepe3 MUTHY TepPUTOpii0 YKpalHu;

® TIPOTHUIiS HEJIeraJbHOMY BUPOOHUIITBY TIOTIOHOBUX
BupoOiB Ha TepuTopii YKpainum,

e oprauisamiiiHi 3axomu, cepel AKUX:

— IIOCUJIEHHS JisAJIbHOCTL IPaBOOXOPOHHUX OPraHiB
1070 IPUTATHEHHA A0 BifAmoBigambHOCTI 0cib, aki
3afiMaloThCA HeJeTaJbHOI po3ApiOHOI0 TOPTiBJIEIO
TIOTIOHOBUMU BHpPOOaMu Ha TepuTopii Yrpainu;

— PO3BUTOK CIIiBPOOITHUIITBA i TapMOHi3aIlid moJi-
TuKu 3 €BponeiicbkumM CO030M ITOZ0 MPOTHUAII Ta
60poTHOM 3 HEBAKOHHUM ITePEeMII[eHHAM TIOTIOHOBUX
BUPOOiB, 30KpeMa IIJISAXOM IIOCTYIIOBOTO HAaOJIMKeH-
HS PiBHA CTABOK aKIIM3HOTO MOJATKY HaA TIOTIOHOBI
BUPOOM B YKpaiHi 10 piBHA CTaBOK, mepen0aueHOro
HupextuBoio Pagu 2011/64/€C Big 21 uepBHA
2011 p. mpo CTPYKTYpPy i cTaBKM aKIm3iB, IO 3a-
CTOCOBYIOTHCA IO TIOTIOHOBUX BUPOOiB, Ta aKTUBI-
saria BigmoBizmuo mo PamroBoi KouBeHirii BOO3 i3
00pPOTHLOM TTPOTH TIOTIOHY CIIiBIIPAIli IEHTPAIbHUX
OpraHiB BUKOHABUYOI BJIAAU, IMiIIPUEMCTB, YCTAHOB
Ta OpraHisaIfiii 3 €BpONeNChbKUMHY Ta MilKHAPOIHUMU
opraHisaiiamm, 70 KOMIETEHIil AKUX HaJIEKUTD
TMUTAaHHA TPOTUAI] HeBaKOHHOMY BUPOOHUIITBY Ta
0biry TioTioHOBUX BUPOOiB (Hacammepens BOO3,
BceecBitus muTHaA oprauisaiis, OLAF, Europol Ta
SELEC), ymoBHOBa:KeHUMHU OpPraHaMU iHO3eMHUX
JIlepsKas;

— 3ampoBayKeHHs CIIIbHOI 3 €BpomneiicbKkuM Co30M
Ta IHIIUMU Jep:KaBaMU CUCTEMU BiICIiAKOBYBaHHSA
mepeMilleHHsa TIOTIOHOBUX BUPOOiB.

He puBiaumcy Ha npuilHATTA BKasaHol Crpare-
rii, gume uepes 2,5 poxu Kabiner MinmicTtpiB Yrpa-
igu cBoiMm posmopAmxeHHAM Bix 29.01.2020 pory
Ne 128-p sarBepauB «Ilmam s3axoniB 3 peasisarii
Crparerii y chepi nporuzaii HesakKOHHOMY BUPOOHM-
IITBY Ta 00iry TIOTIOHOBUX BUPOOiB Ha mepion mo 2021
poky» (maui ILman). BapTo BigsHauuTu, 1110 BKasaHUI
Ilnan, oxkpim HaliMeHYBaHHA 3aX0Ady, YK€ MiCTUB
KOHKPETHI iHAWKaTOpM HOT0 BUKOHAHHSA, OPi€HTOB-
HUU CTPOK i BimoBimaIbHMX 3a BUKOHAHHA [6].

30KkpeMa, 3aX0onu mependaveHi BUITEBKa3aHUM

IInamom, Gy pO3mOMiIeHi O BiAMOBimIHUX HATIPAM-

Kax, cepel AKUX:

e mampaMoK «HopmaTuBHO-TIpaBOBe peryJilOBaHHS
y cdepi mpoTumii He3aKOHHOMY BUPOOHUITBY Ta
00iry TroTIOHOBUX BUPOOiB» mepexnbauaB cepern iH-
IITOT0: 3aMPOBAKEHHA aBTOMAaTM30BAaHOI CHUCTEMU
KOHTPOJIIO 32 00irOM TIOTIOHOBUX BHUPOOiB Ha OCHOBi
YHiKaJabHOTO ifmeHTH(iKaTOpPA, III0 HAHOCUTHCA Ha
MavKy TIOTIOHOBUX BUPOOiB, BiATIOBIAHO IO AMPEKTHU-
Bu 2014/40/€C [7]; 3anpoBaa:KeHHA KPUMiHATBHOT
BiIIOBiaIbHOCTI 3a HE3aKOHHE IIEPEMIIlIeHHA TIO-
TIOHOBUX BUPOOiB Uepe3 MUTHUI KOPJOH YKpaiHu;

o HampaMOK «IIpoTumis He3aKOHHOMY BUPOOHUIITBY
Ta 00iry TIOTIOHOBMX BUPOOiB Ha Tepuropii Yrpai-
HU» TepeadayaB: IPUINHEHHS He3aKOHHOTO 00iTy
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TIOTIOHOBUX BI/IpOGiB 3 BUKOPUCTAaHHAM IIOIIITOBUX

i Kyp’epCchbKUX IIepeBe3eHb; IPUMNHEHH AisTIbHOCTI

OpraHi3oBaHUX 3JOYMHHUX YIPYIIOBaHb y cdepi

HE3aKOHHOTO 00ir'y TIOTIOHOBUX BHUPOOiB:

e manmpAMoOK «Opranizamiiiai 3axogu» mepenbaduan
TIOCUJIEHHSA CIIiBPOOiTHUIITBA 3 MUTHUMU Ta IIPU-
KOPIZOHHUMU OpraHaMU iHO3eMHUX AepsKaB y chepi
00pOTHOM 3 HEBAKOHHUM IT€PEMIIeHHIM TIOTIOHOBUX
BUPOOiB Uepes MUTHUU KOPJOH YKpaiHm.
Brasanum Ilmanom mepembauaioch BUKOHAHHS

ycix sammanHoBaHmX 3axonaiB mo Kinia 2020 poky.

Amnanizyioun pe3yabTaTy BUKOHAHHS 3a3HAYEHOTO
Ilnany, Ha maHuWii yac MOKHA 3pOOUTH BUCHOBOK, IO
YaCTUHY i3 3allJTaHOBAHUX HUM 3aXOMiB OYJI0 BUKO-
HAHO, Y TOH! JKe Yac yacTHMHAa i3 3aIlJJaHOBAaHOTO Ha
ChOTOHI TTepebyBae B mpoIleci BUKOHAHHA.

3oxkpema, BepxoBuoio Panoio Ykpainu npuitasa-

To 3akoH YKpaiuu Bim 29.06.2023 pory Ne 3173-

IX «IIpo BHecenHdA 3MiH o0 IlomaTKoOBOTO KOIEKCY

Yxpainu Ta iHIIUX 3aKOHIB YKpaiHu y 3B’ A3KY i3 3a-

MTPOBAIKEHHAM €JeKTPOHHOI IIPOCTEeKYBAHOCTI 00iTy

aJIKOTOJILHUX HATIOIB, TIOTIOHOBUX BUPOOiB Ta pimmH,

IIT0 BUKOPUCTOBYIOTHCA B €JI€KTPOHHUX CHUTApPeTax».

Cepep iHINIX, ¥ BKA3aHOMY 3aKOHi BUBHAUEHO MOHAT-

TS €JIEKTPOHHOI aKIM3HOI MapKm — AK CYKYIHOCTL

IaHUX, IO CKJAJAETHCA 3 YHIKAJIBbHOTO imeHTHU(IKA-

Topa Ta iHIMUX AaHUX EJEeKTpPOHHOI cucTeMu 00iry

aJIKOTOJILHUX HATIOIB, TIOTIOHOBUX BUPOOiB Ta pimwmH,

1IT0 BUKOPHUCTOBYIOTHCA B €JeKTPOHHUX CUTapeTax,

AKa Jae 3MOry imeHTU(}IKyBaTH KOXKHY OJUHUILIO

ToBapy (IPOAYyKILii), 110 migasArae MapKyBaHHIO, Ha

BCix eTamax mepeMimieHHA ToBapy (mpoxykiii). Kpim

TOTO BU3HAUEHO MOHATTA YHIKAJIBHOTO imeHTH(hiKaTo-

pa — AK YHIKaJIbHOTO JiTePHO-IIU(PPOBOTO KOAY, IO

CKJIaZJa€ThCA 3 cepiliHOro HoMepa eJIeKTPOHHOI MapKu

AKI[M3HOTO MOJATKY Ta iHIMUX TaHUX, ()OPMYETHCA 3a

JIOIIOMOTO0 IIporpaMHUX 3aco0iB KEieKTpoHHOI cucre-

MU 00iry aJKoOToJbHUX HAMOiB, TIOTIOHOBUX BUPOOiB

Ta PiAWH, IO BUKOPUCTOBYIOTHCA B €JEKTPOHHUX

curaperax, Ta Aa€ 3MOTy imeHTU(iKyBaTU KOXKHY

OKpeMy OIWHUITIO TOBapy (IPOAYKILii), 10 migisrae

MapKyBaHHIO [8].

JJaHuM 3aKOHOM IIependadaeThbCs 3alTPOBAIKEeHH S
€JIeKTPOHHOI aKIIM3HOI MapKU Ta CUCTEMU IIPOCTEKY-
BaHoCTi 3 ciuua 2026 poxy.

V¥ Toit ke uac, Ha AYMKY AeAKUX HAYKOBI[iB IIPU-
WHATTA BKA3aHOTO 3aKOHY (PAKTUYHO € IPOMIKHUMU
3MiHaMu, AKi MaloTh OyTH CyTTEBO BiIKOPUTOBaHi IIpu
BCTYyIi YKpainu 1o €BpomeiichbKOT0 COI03y.

3okpema, T.B. Komyk Ta H.B. HoBuiibka Ha-

TOJIONIYIOTH, IO CBiTOBUU AOCBiJA IiATBEPAKYE, IO

ONTUMAJILHUM PIIlIeHHAM € BijoOKpeMJeHe (PYHKITiO-

HyBaHHA cucTemu track&trace Ta moegHaHHA cuUCTe-

MU MapoK aKI[M3HOTO IIOJATKY 3 CUCTEMOIO Oe3IIeKu.

Y rToii :Ke wac, Ha JYMKY BKas3aHUX HAYKOBII[iB IIame-

poBa MapkKa — Iie HeoOXigHUWII KOMIIOHEHT CHUCTEeMU

KOHTPOJIIO 32 00iroM TIOTIOHOBUX BUPOOiB. ¥ KOHITEN-

il eJIeKTPOHHOL aKIIU3HOI MapKu, BCylleped IIPaKTUITL

Po3BUHEHUX KpaiH, BUpimuau o6’eIHATU CUCTEMU
track&trace Ta momaTkoBoi Bepudikarii ta BigMoBU-
THCh Bif cuctemu Oesneku. I came Tomy, 3anposadicy-
104U eleKMPOHHY AKUUSHY MAPKY Y momy 8uzasndi, aK
ye nepedbayerno 8i0nogidHoI0 iHiYiaMUB0I0, MU MAEMO
YiMmKO po3yMmMimu, wo ye JuuLe NPOMIHCHL 3MIHU, AKL
mawmy 6ymu cymmeso 8i0KOpuUz08aHi npu ecmyni
Yrpainu 0o €C! [9].

Muwu morom:KyeMoch 3 TYMKOIO BUIIIEeBKA3aHUX HAy-
KOBIIiB, B 4aCTHHI HeoOXimHOoCTi HasgBHOCTI Ha mauIri
curapeT IOJaTKOBOTO THaIlepoBOTO imeHTH(piKaTopa
JIeTaJIbHOCTI iX BUPOOHUIITBA Ta peaJsisariii, 3 Biamo-
BiIHUMU 3aXUCHUMU ejieMeHTaMu. AlJKe mepeciuuo-
MYy TPOMaJAHUHY- CHOKMBadYy BKa3aHOI MPOAYKILil
HabaraTo mpocTilie i MIBUAINE Bi3yaJbHUM UYMHOM
OILIIHUTHU CIPAaBXKHICTh MAUYKU CUTapeT IPU HAABHOCTL
BKAa3aHOTO IaIepoBOro izenTudikaropa, HiK 3poduTH
1le 3a JOIOMOTOI0 eJeKTPOHHOTO maeBaiicy (cmapTdo-
HY, HOYyTOYKY, KOMIT'foTepa i T.n.) Y TOMy YuCJi i 3a
IIOIIOMOI'0I0 3aCTOCYHRY «[lis», 110 3alimae HabaraTo
6inmbiie yacy. Kpim Toro, BKasaHOTO eJeKTPOHHOTO
IeBalicy y HbOTO MOKe He OyTu mpu cobi y MOMEHT
KymiBai manoi mpomyxiiii, abo K AKicTh iHTepHeT
3’eTHAHHA MOXKe OaHAJIBLHO He MTO3BOJIUTHU Iie 3POOUTH.

IIle omHuM i3 TyHKTiB, IependaueHUX BKa3aHUM
IInanom OGyJio 3ampoBaMKeHHSI KPUMiHAJIBLHOI BiAIIO-
BilaJIbHOCTI 3a He3aKOHHE IlepeMiIlleHHA TIOTIOHOBUX
BUPOOiB Uepes MUTHUN KOPAOH YKpainu.

He nuBnsuuchk Ha Te, 1o Ilimanom mepembauaioch
BUKOHAHHSA yCiX 3aIlJIaHOBAHMX 3aXOOiB OO KiHILA
2020 poxry, saurre 23 kBiTHa 2021 pory y BepxoBHiii
Pagi 6yno s3apeectpoBano mpoeKT 3akony Ne 5420
1Mo[0 KpuMiHadisarii KoHTpabauagu ToBapiB Ta mi-
JTaKIIM3HUX TOBapiB, a TAKOYK HEIOCTOBIPHOTO JEKJIa-
pyBauHA ToBapiB (iHimiatrop — IIpesumenTt Yrpainm
Bomomgumup 3enenchikuii). 13 aunaa 2021 pory 3a-
KOHOMPOEKT OyJI0 MPUUHATO y MEePIIOMY UHTAHHI.
I numre 9 rpynua 2023 poxky Bepxosua Paga Yrpainu
yxBasmia 3akoH «IIpo BHecenHs 3miH 1o Kpuminamn-
HOTO KOJleKcy YKpainu Ta KpuminaabHOTO mpoIiecy-
aJIbHOTO KOAEKCY YKpalHuU II0JI0 KPUMiHaJi3aIril KoH-
TpabaHIW TOBApiB Ta MiAaKIM3HUX TOBAPiB, a TAKOK
HeJO0CTOBIPHOIO JeKJapyBaHHA TOBapiB». 13 rpymgHa
2023 pokry 3aKoH HampaBieHO Ha miamuc IIpesumeHTy
Yxpaiuu [10].

BuirenaBemeHne m03BoJIsIE KOHCTATYBaTU, IO Bif-
CYTHICTH IIPOTATOM YCHOTO ITHOTO UaCy KPUMiHAJIBbHOL
BiITIOBimAJIBHOCT] 3a BKa3aHe NMPOTHUIIPABHE NiAHHA
3HAYHO YCKJATHIOBAJIO e(PeKTUBHY POOOTY IIpaBo-
OXOPOHHOTO OJOKY IO BUKPUTTIO Ta 3HEITKOIKEHHIO
3JIOYMHHUX CXeM y JdaHi#l chepi, y T.4. y 3B A3KY
i3 HEMOJKJIMBICTIO 3aCTOCYBAHHA YCHOTO KOMILIEKCY
ONIEePaTUBHO-PO3IITYKOBUX 3aXO/iB Ta HETJIACHUX CJIiJI-
ymx (POBIIYKOBUX) Aill IO JOKYMEHTYBAHHIO 3JI0YUMH-
HUX [iii (irypanTiB BKa3aHUX CXeM.

SK pesynbTaT, He TUBJAAYNCH HA 3YCUJJIA yCix
TPHOX YKPAIHCHBKUX TiJIOK BJagM, Ha CHOTOMHINIHIN
IeHb MU CIIOCTEPITaeMO CTaJy TEeHIEHI[iI0 3POCTaHHSA
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HeJIeTaJIbHOT'O TIOTIOHOBOTO PUHKY B YKpaiHi. OcobamBo
3aTpO3JIMBOIO BKasaHa TEHMEHI[iA € B YMOBaX BOEHHOTO
cTany, Koau (pakTuuHO Maii:Ke yci 3i0paHi y Buriaami
TMONATKIB KOIITU MOXiMHOI YaCTWHU OIOMIKETY CIIpPA-
MOBYIOThCA Ha (piHAHCYBaHHA cuI 00OPOHU YKpaiHu.

Tak, BiATIOBiZHO [0 MOCHiM)KEeHHS, IPOBEAEHOTO
eKCIepTaMu He3aJIe’KHOTO HEeYPAAOBOTO iHCTUTYTY
«Growford», mporsirom 2016—2022 poxkiB cmoctepi-
TaeThbCcA TOCTiliHEe CKOPOUEHHS O0CATY CIOKUBAHHSA
curapet B YKpaiHi ¥ To# ke uac, 3a ganumu Kantar,
piBeHB HeJIeTaJIFHOI TOPTiBJIi TIOTIOHOBUMM BUPOOAMU
B YKpaini 3pic i3 16,9% y 2021 p. g0 19,9% y 2022
p., T00T0 Ha 17,8% . PaxkTuuno, B 2016 pori piBeHb
CHOKUWBAHHA curaper OyB HaubinbpIIuM 3a 8 ocTaH-
HiX POKiB, a HOro HeJeraJbHOTO CETMEHTY MaiiKe
He icHyBasio. OpieHTOBHI BTpaTu OIOIKETy Bim He-
JIeTaJIHOTO 00iry TIOTIOHOBUX BUPOOiB juiie B 2022
potii ckimanaioTs 19,1 mapa. rpuBeHb. TemM mpupocTy
BTPaAT HAAXOIKEeHb 0 Oom:KkeTy y mopiBHaAHHI 3 2021
poxom 30inbmuBesa Ha 23,2 Bixcorka [9].

Cruip 3asHaumTH, 1[0 HAa CHOTONHIIIHIN meHb, He
OUBJISYNCH HAa HAABHICTL MEBHUX MO3UTUBHUX IIPU-
KJaZiB pobOTH IIPABOOXOPOHHUX OPTaHiB YKpaiHuU
3a HANIPAMKOM IIPOTHU/Iil HeJIeTaJIbHOMY TIOTIOHOBOMY
PUHKY, Ha HaNly IYMKY Ha3pija HeoOXigHicTh 3HAU-
HOTO AKICHOTO PUBKY B iX AiAJBHOCTI, mOB’A3aHil
3 IPOTHO3YBAaHHAM IIOAiN Ta TEHIEHI[IN y AaHil coe-
pi, edeKTUBHUM, CBOEYACHUM Ta Pe3yJIbTATUBHUM
OPOBENEHHAM 3aXO/iB IO MPUTATHEHHIO [0 BiAIOBi-
IaJIbHOCTL OpraHi3aToOpiB Ta yUaCHUKIB IIPOTUIIPABHUX
cXeM Ta BIAIIKOIYBAHHIO 3aBIAHUX MepiKaBi 30UTKiB.

B manomy KOHTEKCTi, 3 ypaXyBaHHAM CIIPAMOBA-
HOCTi YKpaiHu Ha iHTerpariito B €BpoIelicbKe CIIiBTO-
BapHCTBO, Ha HAIITy TYMKY IIPAaBOOXOPOHHUM OpraHam
VYxpainm caig 6i7bIll aKTUBHO BUKOPUCTOBYBATH Ha-
IpaIboBaHi €BPOIEMCHKUMU KOJIETaMU IIEPEIOBI MeTO-
INKY 60POTHOU 3 IPOTUIIPABHUMU CXeMaMU Ha PUHKY
BUPOOHUIITBA Ta peajisallil TIOTIOHOBOI MPOAYKITii.

Tarol :x gymru npurpumyetrbca i B. . Maroxk,
AKUHA BBajKae, IO aHAJi3 3aKOHOJABCTBA Ta KPaIInuX
IIPaKTUK JigJIbHOCTI IPABOOXOPOHHUX OPraHiB KpaiH-
uyineniB €C mos3Bossge chopMmyioBaTH ABa (QyHIAMEH-
TaJIbHI IPUHIINNON OpraHisalil npoTuaii He3BaKOHHOMY
BUPOOHUIITBY Ta 00iry migakKmusHumx ToBapiB. Ilep-
IIUH TOJATAE B TOMY, ITT00 IMOCTiJOBHO MOKPAIIYBATH
(abo xoua 0 He MOTiPIITyBaTU) €eKOHOMIUHi YMOBU IJId
JerajgbHOTO OisHecy. [[pyruii — mOCUIIOBATHU CIIPAMO-
BaHiCThL (TapreToBaHiCTh) 3aXOAiB 3 METOIO IIPOTUMil
PO3TIOBCIOMKYBauaM IIiTaKIIU3HUX TOBApPiB, AKi Oyam
BUpPOOJIEH] Ta 3HAXOAATHCA B 00iry HesakomuO [11].

Kpim Toro, Haspima HeoOXigHiCTHL BHECEHHS 3MiH
o mifouoi HOpMaTUBHOI 6asu, AKi 0 migBUIIMIN edeK-
TUBHICTh POOOTH ITPABOOXOPOHHOTO OJIOKY B yMOBax
BOEHHOTO CTaHy, HacaMIlepen 3a HAIIPIMKOM HeIOmy-
IeHHA TPOTUIPABHUX CXEeM Ha TIOTIOHOBOMY PUHKY
YKpaiHu, IPpUTATHEHHA IX YYaCHUKIB O peasbHOI
BiIIOBimaIbHOCTI Ta MAKCHMAaJbHOTO BiANTKOAYBaHHS
3aBIaHUX JIep:KaBi 30UTKiB.

80

B mpoMy KOHTeEKCTi, 30KpeMa, HMOTOMKYEMOCH
3 nymxoo M.O. Bosominuoi, sKa CTBEpPAKYE, IO
3 METOI0 CBOE€YACHOTO BUABJEHHSA Ta NMPUIUHEHHSA
3JI0UMHIB y chepi 00iry migakimusHux TOBapiB, yHE-
MOKJIUBJIEHHSA YHUKHEHHA BiJ] KpUMiHAJIBHOI BifIOBi-
IaJIbHOCTI 0¢i0, IpUUeTHUX [0 3a3HAYEHUX IPABOIIO-
pYyIlleHb, HAJeKHOTO 3aXUCTy eKOHOMIUHUX iHTepeciB
Ieps;KaBU, "KUTTS Ta 3JJOPOB’ A JIIofeil, BBAKAEThCA 3a
IOIiJibHe mepeadaunTy IpOBeleHHA KOHTPOJIbOBAHOL
TIOCTaBKM, KOHTPOJHOBAHOI Ta OMEPATUBHOI 3aKYIKU
He3aJIe)KHO Bix TaAKKOCTi 3inounny [12].

Ha mamy aymMKy, B IpaBOOXOPOHHIiN cmcTeMmi
YKpaiHu mpoBiAHY POJIb B OXOPOHI BaKOHHUWX iHTe-
peciB mep:kaBu B JaHiN raysysi MOBMHHO BimirpaBaTtu
Bropo ekoHOMiuHOI 6e3meKu, OAHUM i3 OCHOBHUX 3a-
BIAHBb AKOTO € 3a0e3leueHHs €eKOHOMIUuHOI Oe3leKu
Iep:KaBU, MIJISXOM 3amo0iraHHS, BUABJICHHSA, IIPU-
OUHEHHS, PO3CJIiIyBaHHA KPUMiHAJIBPHUX TPABOIIOPY-
IIeHb, M0 IOCATAIOTh HA (DYHKI[IOHYBAHHA €KOHOMIKH
mep:xkasu [13].

Bigmosigmo mo 3BiTy mpo miaabHicTs Bropo eKoHO-
miuHOi 6esmexu Yrpainu 3a 2022 pik, cepen 3arpos,
110 TTOCATAIOTh Ha (hYHKI[IOHYBAaHHA €KOHOMIKH Jep-
JKaBU, € IPOTHUIPABHA JiAJIbHICTH, IIOB’dA3aHA 3 He-
3aKOHHUM BUPOOHUIITBOM Ta 00iromM ToBapiB mimak-
IU3HOI I'PyIu.

3 ypaxyBaHHAM I11b0or0, v 2022 pori indopmarriii-
Ho-aHaJiTUYHUMU nigposnisnavu BED BuaBsieno pu-
BWKMU ITIOJI0 BUNHEHHSA IPABOIOPYIIeHb, OB’ I3aHUX i3
HEe3aKOHHUM 00iroM TIOTIOHOBUX BUPOOIB HA 3arajabHy
cymy 1,5 mapa. rpH. 3a pesyabTaTaMu BiATIpaIlioBaH-
HsA BUSBJIEHUX PU3UKIB CKJIAZeHO Ta mepemaHo OO Iif-
posniniB gerektusiB BEB 3 anamiTuuni mpoaykTu Ta
6 indopmarniiHuxX JOKYMEHTIiB Ha 3asHAUEHy CyMy. 3a
iminmiaTuoro BEDB 3abi1okoBaHo miaabHicTh 23 caiiTiB
3 peaurizariii TIoTIOHOBUX BuUpOOiB [14, c. 13].

A mMum 3asdHavanm BUIlle, € KOHKPETHI MO3UTUBHI
IPUKJIaAU POOOTH IPABOOXOPOHHOTO OJIOKY HAIIOI
KpaiHu 1100 MPOTHUAIl 3JI0YMHAM B JaHil rajrysi eKo-
HOMIiKM Jep:KaBu.

Tak, ma mouaTKy poky cuiBpobiTHukamu BEDB
VYxpainu, coimbao 3 CBY BukKpuaum i 3a6JI0KyBaIu
cxXeMy MiAmiJibHOTO BUPOOHUIITBA ITUTAPOK, SKi BU-
POOHUKY TOTIM TJIaHYBaJI KOHTpPabaHI0I0 mepernpas-
asaTu 10 €Bpocoiosy.

3a pesyjabTaTaMU IIPOBEIEeHUX OOIIMYKiB Ha Tepu-
Topii MukrosaiBcbkoi Ta 3akapmaTchbKoi obsacreit
BUJIYYEHO TPU JIiHil AJA BUTOTOBJIEHHA TIOTIOHOBUX
BUPOOiB, aKIM3HI MapKu, o0JagHAHHS, CUPOBUHY
Ta TOTOBY NMPOAYKILiI0 OPi€HTOBHOI BapTiCTIO IMOHAT,
70 MJH. TPUBEHbB.

PosciinyBanHsa KpUMiHAJIBLHOTO IPOBAKEHHSA TPU-
Bae. 3JIOBMUCHUKAM iHKPUMIHYIOTH MOPYIIEHHSA 3a
v, 2 ct. 204 Ta u. 3 cT. 28 (HEe3aKOHHE BUTOTOBJIEHHS,
30epiramfs, 30yT a00 TPAHCIIOPTYBAHHSA 3 METOIO 30yTy
MiTaKIIM3HUX TOBApPiB, BUMHEHEe I'PYIOI0 0cib 3a morme-
PeIHbOI0 3MOBOIO) Ta U. 3 ¢T. 212 (yXuJeHHA BiJ cILia-
T TONATKiB, 300piB (000B’A3KOBUX IIaTexiB)) [15].
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Y Toii ke yac, BizmoBigHO 1o 1. 2 BucHOBKIiB ITome-
penuaboro 3BiTy TmmuacoBoi caiguol kKomicii BepxoBrol
Pagn YkpaiHu 3 muTauHb PO3CIiAyBaHHA MOMKJIUBUX
¢dakTiB mOpPyIIeHb 3aKOHOAABCTBA ¥ KpaiHu mocajno-
BuMU ocobamMu Bropo ekoHoMiuHOI 6e3mexku YKpainu,
OpraHiB Aep:;KaBHOL BJIaAM Ta IHIIUX AepKaBHUX opra-
HiB, AKi 34i/ICHIOIOTH IIOBHOBaKEHHA y c(epi eKOHO-
MiuHOl 6e3meKu, 1110 MOTJIY ITPU3BECTU [0 3MEHIITeHHA
HAAXOIKeHb 10 Aep:KaBHOTO Ta MicIleBUX OIOIKEeTiB,
Bropo exoHOMiuHOI Oe3neku YKpainu Hee()eKTUBHO
BUKOHYE IIOKJAJeHi Ha HbOTO 3aBAaHHA y cdepi Impo-
TuAil KPpUMiHAJBHUM ITPABOHOPYIIEHHAM, IO TIOCHA-
raroTb Ha (PYHKIIIOHYBaHHSA €KOHOMiKHU, Yy YacTUHi
i agasiTUUHOI, i TPABOOXOPOHHOI CKJIAJOBUX, 30KPEMa
y cdepi 60poTHOU 3 HeleraabHUM BUPOOHUIITBOM Ta
CTUXIHOIO TOPTiBJIEIO MiJAKIIU3HUMIU TOBapaMu.

Kpim Toro, srinmo iHdopmairii, BUKJIameHOl y BKa-
saromy Ilomepemaromy 3BiTi TmmMuacoBoi caimguoi
xoMmicii BepxoBHol Pagu Ykpainu, 3a eKcnepTHUMU
OIliHKaMM, BTPaTu OO KeTiB, CIPpUUYMHEeHI HaN6iabIm
TIOIMITUPEHUMY TIOPYIITeHHAMHU ¥ cdepi 0biry migaxiims-
HUX TOBapiB, mifcaigammm Bropo, Ha piK CTaHOBIATH:
ankorosbHi Hamoi — 10-12 miapx. rpH, rpaJbHUN
6ismec — mo 20 mapa. TpH, TIOTIOHOBI BUpOOU —
20,5 mupp. rpH, nagbHe — 20 MJIp[. TPUBEHD.

IIpu nmpomy, 3rigHO 3 TaHUMU 3BiTY, OIEePATUBHO-
POBIIIYKOBi cmpaBu AeTeKTMBaMu Biopo He 3aBOgU-
JIUCs B3arajii 3 IPUYUHU BiCYTHOCTL iHCTPYKIIII Ipo
opramisariro IpoBeeHHA OIIEPATUBHO-PO3IITYKOBOIL
IignbHOCTI migposgimamu Bopo ekoHOMiuHOI Oesme-
Ku YKpainu. BigmoBigHa iHCTPYKILis 3aTBepasKeHA
aurite y 2023 porii Hakaszom Biopo Big 16.01.2023 Ta
3apeecTpoBaHa B MinicTtepcTBi rocTumii Ykpainu sa
Ne 190/39246 Bim 31.01.2023 [16].

VYce me cBifunTh PO HeeeKTUBHY POOOTY IpPABO-
OXOPOHHOTO OJIOKY B IijsoMmy Ta Biopo eKoHOMiuHOI
Oesmexu 30KpeMa y cdepi JOTpUMAaHHSA 3aKOHHUX
iHTepeciB Aeps;KaBu HA TIOTIOHOBOMY PHHKY.

YKpaiHCcbKHIT Hapoa 3 MOMEHTY OOpaHHsS Hesa-
JEeXHOCTI HAIIIOI0 [AepKaBOI0, 3aBXKIU 3aXUIIaB
dpyHIaMeHTaJIbHI €BpomelichbKi IiHHOCTI, TTMOOKO
YCBiOMJIIOIOYM CBOIO HAIliOHAJBHY i €BPOIEUCHKY
imenTuunicTs. Iloxii ocTaHHIX POKiB, 0COBIMBO MicyA
IIOYaTKy IIWPOKOMACIITA0HOTO BTOPTHEHHS POCiii-
CBKOTO arpecopa B YKpaiHy, IMOKasaJjm, IO yKpa-
iHIi, K HIXTO 3aCJyroBYIOTH Ha Te, I00 3aliHATH
CBOE JOCTOIiHe Miciie B cimM’i eBpomeiicbKUX HapPOIiB.
Kpim Toro, mHamri 36poiini Cuin y IPOTUCTOSAHHI 3 TaK
3BaHOIO «JAPYTrOI0 apMi€l0 CBiTYy» HAOUYHO JOBEJH, IO
YKpaiHChbKa apMid € OfHieo 3 HAWOIIBIN MOTYRKHUX
B €Bpomi i YKpaiHa mOBUHHA 3aWHATU BiAmOBimHe
i1 micie B cucTeMi €BpomeichbKoi 6e3meKn, OCHOBOIO
akoi e IliBriunoatnantuunuii Coros (HATO). 3rigzo
ONIMTYBaHb IPOBemeHUX (axiBrmamu B TpaBHi 2023
PoKy — 92% yxpaiunisB xorinau 0, mo6 Ykpaiua cra-
sna wienom €C, a 89% — wrenom HATO [17].

B namwnit vac 36poiiHa arpecia pocii mpotu Hamoi
JIepKaBU IPONOBKYETHCA. SIK HACTIIOK, EKOHOMIiU-

Ha cuTyalligd B YKpaiHi 3ajuinaeTbcsa HAA3BUYANHO

CKJIaHOIO, i B IEpIIly Uepry Iie IOB’sA3aHO 3 HeoOb-

XigHICTIO BUAIJIEHHSA KOJIOCAJIBHUX CYM JeP:KaBHOTO

OoromKxeTy Ha (hiHaHCyBaHHA cUJ OOOPOHU YKpaiHu,

AKi maroTh mocTOiHY Biaciu Bopory. Ha mammy gymry,

camMe B TaKUX obcTaBUHAX, poboTa ycix opraHis mep-

JKaBHOI BJIaAM B IILJIOMY Ta TPaBOOXOPOHHOTO OJIOKY

30KpeMa MOBWHHA OyTU HaIIpaBJieHa Ha AKHAWIIBUL-

1y rapMOHIBaIlil0 3 €BPONENCHKUM 3aKOHOJAABCTBOM

YKPaiHChKUX HOPMATWMBHUX aKTiB, IO PErJiaMeHTY-

OTh OiAJBHICTH Ccy6’€KTiB rocmomapioBaHHSI y cde-

pi BupoOHUIITBA Ta peasisarlii TIOTIOHOBUX BUPOOiB,

IPOBEeHHA KOMILJIEKCY OpraHi3aIifHO-TPAaKTUYHUX

3aX0[[iB HaIlpaBJIEHUX Ha JIiKBifaIliro TiHLOBOTO TIO-

TIOHOBOTO PUHKY. AKe HaBeIeHHS eJIeMeHTapHOTO

MOPAAKY B HaHiii ranysi, 3a0e3meunuTh JeCcATKU Mi-

JbAPAiB TPUBEHb NOJAATKOBUX HAAXOMKEHDb IO MIep-

KaBHOTO OIOIIKEeTy.

BBaxaemo, II0 B ChOTOAHIINMHIX yMOBaX, OJHIIM
3 MePIIOUEPTOBUX KPOKIiB MEp:KaBHUX IHCTUTYIIN Ha
BKa3aHOMY ILJISAXY MOBUHHA CTAaTU PO3POOKa Ta BHe-
CEeHHA 3MiHU [0 YKPAiHCHKOTO 3aKOHOJABCTBA 3 IIN-
TaHb 3aIIPOBA/KEHHA €JEeKTPOHHOI aKIM3HOI MapKu
Ta CHUCTEMH IIpOocTesKyBaHOCTi 3 ciuma 2026 poxry,
a caMe — BHECEHHA BiAHNOBiZHWX 3MiH, AKUMMU IIe-
pemdaunTy HaSBHICTDH Ha MAYIli CUTApeT JOJAATKOBOTO
ImanepoBoro imenTudikaTopa JerajbHOCTL iX BUPOO-
HUIITBA Ta peaJisallii, 3 BiINOBIAHUMU 3aXUCHUMU
eJleMeHTaMU.

Taxoxx, 3 ypaxyBaHHAM Hee(DEKTUBHOIL AiAJTbHOCTL
BCHOT'O TTPABOOXOPOHHOTO OJIOKY 3a HATIPSIMKOM ITPO-
TUAil HeJleraIbHOMY TIOTIOHOBOMY PUHKY Ta 0COOJIMBO
KJIFOUOBOI HIOT0 JIAaHKM B KOHTEKCTi naHOi mpobiema-
TUKY — BIOpo eKoHOMiuHOI 6e3meKu, BBa*KaeEMO, II0
BigmoBigHO 10 mokjaagennx Ha BED Ykpainu 3aBgaub,
BKA3aHOMY OpPTraHy MOIiJIHHO 30CEPEIUTUCHh HA HUMK-
YyeHaBeIeHUX IIePIITOUEePTrOBUX 3aX0JaX:

— AKHAWMIIBUAIIIA PO3POOKA METOMOJIOTil OIliHIOBaHHA
PUBUKIB Ta 3arpo3 eKOHOMIiUHill Gesmelli Aep:KaBu
B cdepi BUpoOHUIITBA Ta peasisalfii TIOTIOHOBOI
OPOAYKILii, 3aificHeHHA 30BHINTHbOEKOHOMIUHUX
omepaillii 3 BKazaHoio Kareropiero TMII, manpa-
IIOBAaHHSA cIocobiB Ix Mmimimisalilii Ta ycyHeHHS;

— imimiroBaHHA BiATIOBiZHMX 3MiH IO 3aKOHOJABCTBA,
IIT0 JO3BOJIUTH HTPOBEAEHHS IMOBHOTO KOMILIEKCY
OIIepaTUBHO-PO3ITYKOBUX 3aXO0/iB Ta Caiguux (pos-
IITYKOBUX) [ill CTOCOBHO OPraHi3aTOpiB Ta yYACHUKIB
3JIOUYMHHUX c(ep Ha TIOTIOHOBOMY PHUHKY.

— OesmocepeHe MPOBEIEHHA OIIEPATUBHUMMU CIiBPO-
6iTnukamMu BEB moBHOTO KOMIIJIEKCY OIIEPATUBHO-
POSIITYKOBUX 3aXO[iB IO JOKYMEHTYBaHHIO OpTaHi-
30BaHUX 3JOUMHHUX T'PYII, 10 3MiHCHIOIOTH CBOIO
TPOTUNIPABHY IiAJNBHICTH V BKasaHiit cdepi. Brpo-
BaJyKeHHA KpuTepito ominku KepiBHUINTBa BED 3a
pesyabTaTaMu IPOBeIeHHsS BKa3aHUX 3aXOiB;

— oprawuisallia mpoBeJeHHA MIUPOKOMAacCIITabHOI,
onmepaTUBHO-IIPOMiTaKTUUHOI omeparlril o0 ye-
PeIsKeHHs, BUKPUTTA Ta IPUIMNHEHHSA 3JOUYNHHUX

81



// KpumiHanbHe npaBo Ta KpUMiHOJIOTis;
KpUMiHa/IbHO-BUKOHaBue npaso //

// MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
Cepia: «lOpuaunuHi Hayku» // N2 12 (70), 2023

cXeM Ha TIOTIOHOBOMY PUHKY YKpaiuu. 3mificHeHHsA

BKasaHOI omepariii y TicHi# B3aemofiil 3 iHIIIUMHT

IPaBOOXOPOHHUMU OpraHamMu Y Kpainu (BiZmoBimHO

o ix (yukiionasy). ['omoBHa mMera omepaliii — 1mo-

nepeiKeHHA BUKPUTTSA Ta IPUIUHEHHS BUIIlEeBKasa-

HUX 3JIOYNHHUX CXeM, IPUTATHEHHS OpraHisaTopis

Ta YYaCHUKIB O BiAIOBiZAJIBLHOCTI Ta MakCUMAaJIbHE

BIAIIKOAYBAHHA 3aBIAHUX JepsKaBi 30UTKiB.

— HaJIaTOJKeHHA e(PeKTMBHOI B3aEMO/il 3 MUTHUMU
Ta piHAHCOBUMMU TiApo3aiaMu KpaiH €Bpocoio3y Ta
KpalH — OTPUMYBAUiB HAIIOI TIOTIOHOBOI IIPOAYKILiI.
BigmpamroBanaa nuTaHHA JETITUMHOCTI HEPE3UIEH-
TiB- orpumyBauiB TMII, mOBHOTH Ta CBOEUACHOCTI
HAIXOIKEHHA BaJIOTHOI BUDYYKH.

BuCHOBKHM Ta MEepPCHEeKTHUBU MOTAJBIINX TOCJi-
mskeHb. Ha choromHi MOKHA KOHCTATyBaTHU, IO KPU-
MiHAJBLHUH CBIT aJanTyBaBCs IO YMOB BOEHHOI'O CTAHY
B YKpaiHi i B JaHUN yac IPOJOBIKYE CBOIO AKTUBHY
IPOTUIPABHY JiANbHicTH. MOro icHyBaHHA B KJIIO-
yoBUX chepax eKOHOMIKHU JepyKaBU, MO0 AKUX BimHO-
CUTBHCA i BUPOOHUIITBO Ta peasidaiia migaKIu3HOol
MPOAYKITil, 30KpeMa TIOTIOHOBUX BUPOOiB, IPU3BOAUTH
He JIUIe 10 3HAUHUX BTPAT OI0IKeTy, a i € peasbHOIO
TePenIKo00 Ha ILJIAXY A0 ITIOBHOIPABHOTO UJE€HCTBA

VYrpainu B €C. OcHOBHe 3aBJaHHA MepPiKaBHUX iHCTHU-
TYIIifi, cepesl AKUX IIPOBiHY POJIb IIOBUHHI Bimirpasa-
TU IIPaBOOXOPOHHI opraHi, i 3okpema Bropo ekonomiu-
HOI GesmeKu, — Iie iHiIiloBaHHA Ta BIIPOBAIKEHHS
B JKUTTS HeOOXiZHMX 3MiH 70 HOPMATHMBHHUX aKTiB,
AKi 0 He TIMIbKYU COIPUAIN MAaKCUMAJIbHOMY BUBEIEH-
HIO 3 TiHi BKasdaHOl rajys3i eKOHOMiKU Jep:KaBu, aje i
OyJiu afalToOBaHi 0 BUMOT 3aKOHOJAaBCTBa €BpOIIEii-
cbikoro Corosy. Kpim Toro, 3HauHOi akTumBisarii mo-
Tpedye MisiTbHICTh YCHOTO MTPABOOXOPOHHOTO OJIOKY IO
IPOBeleHHIO e(peKTUBHUX OpraHi3alliiiHO-NIPaKTUUHNIX
3aXO0/liB IOJ0 3HENIKOMKEHHS IIPOTUIPABHUX CXEM
Ha TIOTIOHOBOMY PUHKY, IIPUTATHEHHIO IX opraHisa-
TOPiB Ta YYaCHUKIB IO peajbHOI BiIOBigaILHOCTI Ta
MaKCUMAaJbHOMY BiJIITKOAYBAHHIO 3aBAaHUX AepiKaBi
30UTKiB.

B nmopanpmux HayKOBUX AOCTIIKEHHAX ITPOIOHY-
€ThCA POBTJIAHYTH TPOOJEeMATHUKY IIOI0 AOIiJIBLHOC-
Ti ped)opMyBaHHSA TPABOOXOPOHHOTO OJIOKY 3 METOI0
nigBuUIleHHA e(hpeKTUBHOCTI HOT0 AiAJIBHOCTI, a TAKOXK
BHECEHHA BiANOBIAHWMX 3MiH A0 KPUMiHAJIBLHOTO 3a-
KOHOIABCTBA, AKi 0 IMOCHJIIOBAJU BiAIOBiZaIbHICTH
OpraHi3aToOpiB Ta YYaCHUKIB 3JIOUMHHUX CXe€M Ha Ti-
HBOBOMY TIOTIOHOBOMY PUHKY YKpaiHwu.
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NPOBEJJEHHA OKPEMUX HEIJIACHUX CAIYNX
(PO3LLYKOBUX) A1 NI YAC PO3CAIAYBAHHS
AISINbHOCTI OPTAHI3OBAHUX TPYN, L0 BYNHAIOTD
HE3AKOHHE NMEPENPABJIEHHS OCIb YEPE3
NEPYXABHUIN KOPLOH YKPATHU

CONDUCT OF SEPARATE COVERT INVESTIGATIVE
(DEVICE) ACTIONS DURING THE INVESTIGATION
OF THE ACTIVITIES OF ORGANIZED GROUPS
COMMITTING ILLEGAL SMUGGLING OF PERSONS
ACROSS THE STATE BORDER OF UKRAINE

qLDIHAUBIT YVEONAMEOd-OHANLYdILO VEULAALUINI
vaOTAD 'VHULDIVVHIWUCAA VL 23N0dU UMHAUVHIWUGA

AHoTaUifl. YMOBM BOEHHO20 CTAHY 3HAYHO BI/IMHY HA Mi2pPAuifiHi npouecu B YKpaium Ta €pponi. IMonpu BCi He2ATUBHI
YUHHUMKW LLIOGO NPOTUCTOSIHHS 30POJIHIV azpecii P® 140go YKpaiHu, HaLLa gepykaBa CpsIMOBYE CBOKO MOAITHKY HA €EBPONENChbKY
iHTezpauii, y 383Ky i3 4um nepeg YKpaiHolo NOCTAE psig HAG3BMYAMHO AKTYAnbHMUX NPobaem Logo NpoTUGii 0p2aHi30BaHIl
3/104MHHOCTI. Big 24 noT020 2022 poKy YKpaiHa 1Mo cb020gHI 3a Pi3HUMMU GAHUMM YKPATHCbKMX TA MDKHAPOGHUX Op2aHi3ain
noHag 10 MinbHoHIB 2poMagsiH YkpaiHu 3myLeHi 6yam nokuHy T CBOi OMIBKM, 3 HUX Big 5 GO 6 Mibi OHIB € BHYTPILLHBO Mepe-
MiLlieHi Ta 4 MinbiAoHn — GixeHUi. TaKoX, C/1ig BigMITUTH, L0 NPOBEgeHUM aHAM30M BHECEHUX BIgOMOCTel go EgUHO20 PeECTpy
gocygoBux po3c/igyBaHb 3a cT. 332 KpumiHanbHo20 kogekcy (KK) Ykpaihm BCTaHOBEHO, Lo CTaHOM Ha 1 ioTo20 2023 poky
302a/bHA KiNbKICTb 2poMagsaH YKpainu, iki nepebyBaloTb 3a KOPGOHOM, CTAHOBUTL 7 989 027, TOgi Ik Ha KOHCYIbCbKOMY 001iKy
nepebyBae ycb020 448 592. Y 3B'93Ky i3 4nM repeg caig BigMiTUTH, Lo Bigbynacs Ta BigbYBAETbCS 3HAYHA Mi2paLlis HaceaeHHs,
AK YKpainu, Tak i iHwmx gepxas. Came TOMy NpaBoBuMi AHAI3 MPOBEGEHHS OKPeMUX He2IACHNX CAigunX (PO3LUYKOBMX) gili
Mig 4ac po3caigyBaHHs gisIbHOCTI OP2aHi30BaHMX 2Py, WO BYMHSIOTb HE3AKOHHO0 NepernpasieHHst 0Cib Yepe3 gepuaBHuii
KOPGOH YKpaiHu, a Takox HeoOXIgHICTb YGOCKOHANEHHS y il cdepi HaLioHa1bHO20 3aKOHOGABCTBA 3YMOBM/IO AKTYA/bHICTb
obpa+oi Temun. Mu nigTpumyemo nosuuito, Lo Kpaile 3anobizati Oygb-KMM NPABOMOPYLLIEHHSM, HiX MOTIM 3giliCHIOBATH Npo-
Tngito. BignosigHo geTepmiHaLisi € OCHOBHUM MOKA3HUKOM, LLO B/IMBAE HA BYUHEHHS OP2AHI30BAHMMM 2PYNAMU 310YMHHUX il
110 BCiM HAnpsAMam, 0cob/1MBO He3aKOHHO20 NepenpaBieHHs 0Cib Yepe3 gepXXaBHMI KOPGOH YKpaiHu. Y 383Ky i3 unm, gepasi
HeobXigHO 3BepHYTH YBARY HA MPUYMHM T YMOBM, LIO CIIPUSIIOTb HE3AKOHHO20 TAKOMY KPUMiHAIbHOMY NPABOMOPYLLIEHHIO, 5K
nepenpas/ieHHs ocib Yepe3 gepasHuii KOpgoH YKpaiHu. [10CTiHO 3BepTati yBazy LOgo MOMTUKM Mi2pauifiHiX MpOLECIB.
3anyyatu 3apybixHMUX GaxiBLiB LLOGO HABYAHHS MPABOOXOPOHHMX OP2AHIB. 3GiliCHIOBATI OHOB/IEHHS 3AKOHOGABCTBA i3 PO3pO-
ON1eHHAM eeKTUBHIX HOBITHIX MeToguk LLogo npoTugii opeaHamm HIT YkpaiHu gisiibHOCTi 0Op2aHi30BaHMX 2Py, O BYMHSKOTb
HEe3aKOHHO20 NepenpaB/ieHHs ocib Yepe3 gepkaBHMil KOPGOH Ykpdiun. Caig BigMIiTUTK, WO NepcreKTMBHUM HAMpsIMOM Mo-
ganbLUMX gOCigKeHb BOAYAIOTLCS Y BUBYEHHI 3apybiKHO20 gOcBigy NpOTMGil Op2aHi30BAHMM 2PYNaM, L0 BYMHSIIOTb HE3AKOH-
He repernpas/ieHHs 0cib yepes gepykaBHMI KOPGOH.

KnrouoBi cnoBa: po3cnigyBaHHs, 0p2aHi30BaHI 2pynu, He3aKOHHEe NepenpasieHHs, qepxKaBHUi KOPGOH, HeACHI Caigyi

(po3Luykosi) gii, npoTngis.
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Summary. Conditions of martial law significantly the impact on migration processes in Ukraine and Europe. Despite all the
negative factors in confronting the armed aggression of the Russian Federation against Ukraine, our state directs its policies for
European integration, and therefore a number of extremely urgent problems are faced with Ukraine. From February 24, 2022,
Ukraine to this day, according to various Ukrainian and international organizations, more than 10 million citizens of Ukraine
have been forced to leave their homes, of which 5 to 6 million are internally displaced and 4 million refugees. It should also
be noted that the analysis of the information entered in the Unified Register of Pre -trial Investigations under Art. 332 of the
Criminal Code (Criminal Code) of Ukraine it is established that as of February 1, 2023, the total number of Ukrainian citizens
who are abroad is 7989 027, while only 448 592 is in consular accounting. The population of both Ukraine and other states has
taken place and there is a significant migration. That is why legal analysis of the conduct of individual unspoken investigative
(investigative) actions in the investigation of the activities of organized groups that commit illegal crossing of persons across
the state border of Ukraine, as well as the need to improve in this area of national legislation led to the relevance of the chosen
topic. We maintain a position that is better to prevent any offense than then counteract. Accordingly, the determination is the
main indicator that pours into organized criminal groups in all directions, especially the illegal crossing of persons across the
state border of Ukraine. In this connection, the state needs to pay attention to the causes and conditions that contribute to
the illegal criminal offense as the transfer of persons across the state border of Ukraine. Constantly pay attention to the policy
of migration processes. Involve foreign experts in law enforcement training. To update the legislation with the development of
effective new methods for counteracting the activities of the NP of Ukraine activities of organized groups that commit illegal
crossing of persons across the state border of Ukraine. It should be noted that a promising area of further research is seen in the
study of foreign experience of counteracting organized groups who commit illegal crossing of persons across the state border.

Key words: investigation, organized groups, illegal trafficking, state border, covert investigative actions, counteraction.

HOCTaHOBRa npo6aemMu. YKpaiHa Ha cydacHOMY
eTari cBOTO PO3BUTKY 3a3HAE IMOCTiMHUX IIe-
PETBOPEHDb: 3MiHIOETHCA CTPYKTYyPa €KOHOMIiUHUX
BimHOCUH, (hOPMYIOTHCA HOBi Cy0’€KTHU BJIACHOCTI ¥
noJsriTnuHOI AissnbHOCTI, TpaHCHOPMYIOTHCA 0a30Bi
IiHHOCTI, KUTTEeBUU ycTpiit, Tpagumii [1, c. 289].
Y 3B’A3KY i3 UMM cJaim BigMiTuUTH, IO HA IOUYATKY
TPEThOTO TUCAUYOJITTA B YMOBaAX €BPONIENCHKOI Ta
€BPOATJIAHTUYHOL iHTerpalii nepes YKpalHoio IIOCTae
KOMILJIEKC HaJA3BUYANHO aKTyaJIbHUX IPOOJIEM IPOTHU-
CTOAHHA Cy4YaCHUM BUKJUKaM i 3arpos3am, 30KpeMa
BUSABAM OpraHizoBaHOI i mpodeciiiHol 3JI0UMHHOCTI,
Ha e(peKTUBHICTh PO3B’A3aHHA IKUX BILIMBAIOTD ITOJIi-
THYHA HecTabiIbHICTb, HE3aBEPIIEHICTh EKOHOMIUHUX
pedopm, 3HauHa Mirpamia i maprinagaisamia Hace-
JIEHHA YHACJIiZOK TpmBajoi 30poiiHol arpecii Ta immri
00’exTUBHI YnHHUKY [2, c. 8].

Croromui ykpaiHchbKa Aep:kaBa CTaBUTHL cepen
npiopuretiB poboru HarionanbHol mosiiii mpoTu-
Iifo JIaTeHTHill, opraHisoBaHill, MisKperioHasbHiN
Ta eTHiuHiN 3moumHHOCTL [3; 4; 5]. OT:xe, YKpaiHa
crae 00’€KTOM 3POCTar0Y0i 3aiHTEPECOBAHOCTI MiiK-
HApOAHUX 3JIOUMHHUX YIPYIOBaHBb, 30KpeMa y cde-
pax jeramisalii (BigMuBaHHA) HOXOiB, OJEpP:KAHUX
3JIOYMHHUM IIJIAXOM, TOPTiBJi JIOIBMU, HeJETalb-
HOTO TIepeMiteHHs 30poi, Hebe3lMeuHuX MaTepiasiB
Ta HAaPKOTUYHUX 3ac00iB. 301MBITyeThCA KiTbKiCTH
HeJIeTaJbHUX MIirpaHTiB Ta HabyBae Bce 0iJbIIIOTO II0-
IIUPEeHHA OpTraHi3oBaHA €THiUHA 3JOYMHHICTE [6; 7].

Came ToMy TIpaBOBUWU aHAJi3 MPOBEIEHHS OKpe-
MUX HETJIACHUX CHigumx (POSIIyKOBUX) HOi#f mix dac
posciainyBaHHA AiAJBHOCTI OpraHi3oBaHUX T'PYII, IO
BUMHAIOTH HE3aKOHHOTO IepelpaBeHHA ocib uepes
Iep:KaBHUM KOPAOH YKPaiHU, a TAKOXK HeoOXimHiCTh
YIOOCKOHAJEeHHA y IIill cepi HamioHaaIpbHOTO 3aKOHO-
IaBCTBa 3YMOBUJIO aKTyaJbHIiCTHL 00paHOI TeMuU.
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Amnaji3 ocraHHixX mocaimskensb i myomikamii. Te-
OPETUYHUM i IPAKTUUYHUM IIpobsieMaM, OB’ I3aHUM
3 nutanaAM npoBegenHsa HCPII nix uac posciizyBaH-
HA AiJIBHOCTI OpraHi30BaHWX T'PYI, IO BUMHAKTH
HE3aKOHHOTO IIepelIpaBIeHHsa 0ci0 uepes Aep:KaBHUM
KOpZIOH YKpalHu, NPUALJIASINA yBary Bigomi BiTUMsHSA-
Hi Ta 3apy0iKHi BUeHi B pi3HUX ramyssax, 30KpeMa
M.C. I'opus [8], C.O. Kibansruxk [9], C.O. IlaBrerko
[10], B.T. CeBpyx [11], M. M. Amumwun [12]. Oxpe-
MO CJiJ BKasaTu Ha BaroMuii BHECOK Yy BUPIIIeHHA
mpobJsieM KpUMiHaJMicTUUHOTO 3a0e3mMeueHHs i yac
poscIiyBaHHSA 3JIOUMHIB, III0 BUMHAIOCA OpTraHi3oBa-
HUMU TPyIlaMU TaKuxX BUeHUX aK: B.A. JKypaseib,
B.O. Konosanosa, B. 0. leniteko [13]. [IuTarHa
3IiliICHEHHA CYIOBOT'0O ITPOBA/KEHHA V KPUMiHAJIbHUX
MTPOBAPKeHHAX BUCBiTJIEHI B MMOCIOHUKY TPYIIOI0 aBTO-
piB, ax H.M. Axtupcwska, O.T. I'opbyHoBa, B.B. Kacs-
ko, O.JI. KycroBa, I.II. JIuceaxko A.M. Opieawn,
0O.B. ITIycroBa, O.A. CrpensiioBa, O. A. IIlanmoBasioBa
[14]. 3a cyuyacHUX yMOB HUTAHHIO OPOTUAii opra-
HiBOBaHIN 3JIOUMHHOCTI B YKpaiHi Ta 3aKOPAOHOM
posraananu FO. M. Kpamapeuko, O.C. Cxok, B.T'. Xa-
meB, T.B. IIleBuenko [15]. [IpoTuais oprarisoBaHuM
rpymam, I1o BUYMHSIIOTH He3aKOHHOTO IeperpaBIeHHA
ocib uepes mep:KaBHUI KOPAOH moTpedye 0coOJIMBOI
yBaru Ta ocobJUBUX HiAXOMiB AK 3 OOKY BUEHHX, TaK
i mpakTmuHuUx npamniBaEuKiB [11, c. 80].

Ot:Ke, HAsIBHI Ha CHOTOMHI HAYKOBi HAIIPaIIOBAHHS
11010 HE3aKOHHOTO IIepenpaBJIeHHA 0ci6 uepes mep-
JKaBHUY KOPIOH YKpaiHM OOMEKYIOThCA 31e0iIbIII0oT0
aHajgizoM MOro KpMMiHaJIbHO-IIPABOBOI XapaKTepu-
CTUKHU Ta (hparMeHTapHUM PO3TJIALOM IIHOTO Hera-
TUBHOTO SIBUIIA, OJHAK MOro BCeOIUHOTO BUBUEHHS
Yy HaIliOHAJBHIN HayIli JoTemep He OyJ0 mpoBenewo [9,
c. 17]. Taxkuit aHandi3 HaZACTh MOYKJIMBICTE 3’ ACYyBaTH
HayBaroMminri 3-moMisx HUX, IO CTAJIU TEOPETUUHUM
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TiATPYHTAM IIpeaMeTa JOCJTiIKeHHsa, 3 OJHOTO OOKY,
1 aKkIleHTyBaT! Ha IPOOJEeMHUX acmeKTax, IMo 3ajIu-
ITUJIKCS 034 MeyKaMU MOCTiIKeHHsA MoIepeIHnKiB,
Yy KOHTEKCTi COIiaIbHO-eKOHOMIYHNX, HOJITUYHUX,
HOPMAaTHBHO-IIPABOBUX, KPUMIHOTeHHUX Ta 1HIIUX
YUHHUKIB — 3 iHmoro [16, c. 107]

®DopmyTIOBAHHA IIiJIell cTaTTi (IIOCTAHOBKA 3aBIaH-
HA). K cayirHo 3 1boro mpuBoay BigsHauae B.T'. Ces-
PVK, 110 OyAb-AKe MOCJiM:KeHHS IoJIsaTae mepenycim
y ToMy, 11100 Ha TPaKTHUIli MPaBOOXOPOHHI opraHu,
fAKi 3afiMaloThbCS IIPOTHIi€I0 OPraHiZ0BaHUM I'DyIaM
i BJIOUMHHUM OpTaHildaliaM, 10 BUNHAIOTH HEBAKOHHE
TepenpaBJeHHA 0cib uepes Aep:KaBHUMN KOPIOH YKpa-
1HU, MaJu MOJKJIUBICTH c(hOPMYyBATU YABJIEHHA IIPO
Ile HeraTuBHe ABUIlle. Takox 3i0paHMil OpUriHATBHUHI
eMIOipuYHUN MaTepiaa ZacTh 3MOTYy TeOpeTHUKaM IIPo-
IOBXKYBATHU AOCHiIKeHHS B IIboMy Hampawmi [17, c. 78].

BuKIaq 0CHOBHOTO MaTepiaiy mocaimskenus. [ pyH-
TOBHUWI aHaJIi3 HAyKOBOI JIiTepaTypu JOBOAUTH, IO
CJIOBOCTIONTYUEHHSA «HeJerajJbHa Mirpaiifa» 3me0isabIio-
T'0 BXKUBAETHCA Y KOHTEKCTI 13 CJIIOBOCIIOJIYIEHHAM «Op-
raHi3oBaHa 3JOUMHHICTH» ab0/Ta «TpaHCHAIiOHAJIbHA
3J10unHHICTh» . IlinTBepAKEeHHEAM 1IIbOMY € o(imiiiHa
ingopmariis €spomosay [18], srizmo 3 ssixoio y 90%
BUMOAIKiB He3aKOHHEe MeperpaBJIeHHA HeJleraJbHUX
MirpaHTiB i3 KpalHU HDOXOJKEeHHA 0 KpaiHu TpaH3U-
Ty abo Kpaiuu mpusHaueHusa [16], 3gificHIOeTHCS mif
«IIaTPOHATOM» PO3TATYKEHUX Meperk OpraHidoBaHoil
(TpaHCHAIiOHANBHOI) BJIOYMHHOCTI, MO CKJIAAY AKUX
samyueno moHazg 30 Tuc. ocib, i me suIte Ha TepUTOPii
Kpaim €C [19; 10, c. 350-351],

HesaxkonHe mepemnpaBieHHsA ocib uepes mep:KaB-
HU# KopmoH YKpainu (B’ism i Buism) sanuIinaeTbesa
ONHUM i3 HAWOPUOYTKOBIIIINX BUIIB 3JIOUMHHOI mi-
SAJIBHOCTI, AKa 3 IOYATKOM IIOBHOMACIITAOHOI'O Biii-
CbKOBOTO BTOPTHEHHS, COIliaJbHO-eKOHOMIUHUX 3MiH
Y CYCHiJIbCTBI ¥ CIIPAMOBAHOCTI MOJITUKU Jep:KaBU
Ha PO3BUTOK i POBIIUPEHHA MTUIIJIOMAaTUUYHUX BiHO-
CUH 3 IHIMUMU KpaiHamMu, OTpuMaJjia HOBUH IIOIITOBX
Y KPUMiHAJBHO-IIPOTUIIPABHOMY «IIporpeci». Tak, 3a
2016—2018 pp. KigbKicTh BHeceHUX BimomocTeii m0
€IMHOTO PEeecTPy MOCYIOBUX PO3CIiAyBaHb 3a CT. 332
Kpuwminansaoro romexcy (KK) Ykpaiunu mocriiino
soinpiryBanmacs (+20,4% ; +6,6% ta +69,7% Bimmmo-
BiHO) 1 HA KiHeIb aHAaJIi30BaHOTO MEPioAy CTaHOBUJIA
331 kpuminanbHe mpaBomopyireHas. ¥ 2019 p. BoHa
cxkoporuiacsa go 252 (—23,9%), a sa ocramHi Tpm
poku 3HOBY 3pociaa go 327 (+29,8%), 3 axkux 73%
0yJI0O BUMHEHO OPTaHi30BaHWMMU IpyIaMu, 30KpeMa
1 3a yuacti iHogemrIriB. Hemokoits i To# ¢akxr, 1o
craroM Ha 1 jgrororo 2023 pory 3arajbHa KiJbKicTh
rpoManAaH YKpainu, AKi mepebyBaioTh 3a KOPAOHOM,
cranoBuTh 7989 027, 3 Hux mopocaux — 5841 619,
TOAi K Ha KOHCYJBbCBKOMY OOJIKYy mepeOyBae ycho-
ro 448592 [20; 8]. B Vxkpainui, 3a ganumMm mpaBo-
OXOPOHHUX OpraHiB Ta 3acobiB mMacoBoi iHdopmarii,
0cobu, AKi KOHTPOJIIOIOTH 3HAYHY YaCTUHY 3JIOUMHHOL
IiAJbHOCTI, 30KpeMa ¥ OTPMMAHOTO Bij] 3JIOYMHHOI

IisATBHOCTI, TTOB’sI3aHOI 3 HEBAKOHHUM TIepPeIlrpaBiIeH-
HAM HeJleTQJIbHUX MII'DaHTIB HaJeXaTh 4O KaTeropii
«syomil y sakomi» [21; 22], aki ax Bigomo y 90% e
opraHidaTopamMu 3JIOUMHHUX €THIUHUX yIrPyIyBaHb.

PogcnigyBanHAa TakuX KPUMiHAJIBHUX IIPABOIIOPY-
mIeHb B YKpaiHi BUKJWKAE YMMAJIO TPYAHOIIIB, IO
3YMOBJIIOETHCS OPraHi30OBAaHUM XapaKTepoM i KOH-
cIripalfiero 3JIOUMHHUX [ill, 3HAHHAMM 3JOUUHI[AMU
0co0JIMBOCTEHM Ta HENOJiIKiB y cucTeMi OXOpoHU I
IIepeTUHAHHSA JeP:KaBHOTO KOPAOHY, 30KpeMa Ha OK-
peMux #Moro miIAHKAaX, MiCIAX mpomycKy Toiro [9].
Taxo:x caimg BigsmauuTwu, IO IA IpobJseMa SK AJId
Yxpaiuu Tak i ama €Bpomu rocTpo ImocTajsia Iig uac
30poiiHoi arpecii P®.

Y 3B’a3Ky i3 uuM e(deKTHUBHICTH PO3CJIiAyBaHHS
HEe3aKOHHOTO IIePeIpaBJIeHHs 0cib uepes Mep:KaBHUN
KOPAOH YKpaiHu, II0 BUMHAETHCA OPTaHi30BaHOIO
Tpymoi 0e3mocepeqHbO OB’ A3aHO i3 IPOBEIEHHAM
KOMILJIEKCY HEIVIACHUX CJIimunX (POBIIYKOBUX) Hifi.

Buuepnanit nepesik HerslacHuUX ciaigumx (posury-
KoBUX) mi#t 3akpimneno B ri. 21 KIIK Ykpainu, axoro
BM3HAUYEHO TaKi BUAM HETJACHUX CHIiAUUX (PO3IIYKO-
BUX) miif:

1) aymio-, BigeokouTposb ocobu (ct. 260 KIIK Vxpa-
iHM);

2) HaKJIaJleHHA apellTy Ha KopecmoHaeHIioo (cT. 261
KIIK VYxpaiun);

3) oruan i BuiMKa KopecmoumeHIii (ct. 262 KIIK
Yxpaium);

4) 3HATTA iHdOpMAIii 3 TPAHCHIOPTHUX TEJIEKOMYHiKa-
mittaux Mmepex (cr. 263 KIIK Ykpainm): KOHTPOJIb
3a Tele()OHHUMU PO3MOBaMU; 3HATTSA iH(opmaril
3 KaHaJiB 3B’A3KY;

5) sHATTA iH(GoOpPMAIii 3 eJIEKTPOHHUX iH(GOPMAIIFTHIX
cucreM 0e3 Bimoma iX BJIACHUKA, BOJIOLLIBLILA a0bo0
yTpuMyBada: 3HATTA iH(poOpMAaIlil 3 eJeKTPOHHUX
ingopmarniiaux cuctem abo ii yacTWHU, JOCTYI A0
AKUX O0MeXXKyeThCs 11 BIaCHUKOM, BOJIOALJIBIIEM
abo yTpuMyBaueM, YU IIOB’SIBaHUN 3 MOJAOJaHHAM
cucteMu Joriuuoro 3axucty (4. 1 cr. 264 KIIK
Yxpaium); sHATTA iHpopMaIlii 3 eTeKTPOHHUX iH-
dopmaritiaux cucteM abo ii yacTMHHU, MOCTYII IO
AKNX He 00MeXXKYeThbCs 11 BJIaCHUKOM, BOJOLiIbIIEM
abo yTpuMyBaueM, UM He OB’ SI3aHUU 3 IO0JIaH-
HAM CHUCTEeMU JIOTigHOro 3axmcry (4. 2 cr. 264
KIIK VYxpaiun);

6) obcTerkeHHS IMyOTiUHO HeJOCTYIIHUX MiCIlb, JKUTJIA
yu iHIIOTO BOJIOAiHHS ocobu (ct. 267 KIIK Vikpa-
iHM);

7) ycTaHOBJIEHHS MiCIle3HAXOMKeHHS PagioesIeKTpPo-
HHOTO 3acoby (ct. 268 KIIK Vkpainn);

8) cmocTepeskeHHA B MyOJiUHO AOCTYITHUX MiCITAX:
1) 3a oco6oi0; 2) piuuio a6o miciem (ct. 269 KIIK
Yxpaium);

9) moHiTOpUHT OaHKiBCcbKUX paxyHKiB (cT. 2691 KIIK
Yxpaium);

10) aymio-, BimeokouTposs mictg (cT. 270 KITK Vkpa-
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11) xoHTpOSE 3a BunmHeHHAM 3younHy (cT. 271 KIIK
Yxpainum): KOHTPOJIbOBaHA MTOCTABKA; KOHTPOJIBO-
BaHA 3aKYIIKa; OIepaTUBHA 3aKYIIKa; CHeIliaJbHUN
CAigUMi eKCIepUMeHT; iMiTyBaHHSA 00CTaHOBKU
3JI0YNHY;

12) BUKOHAHHS CHEIiaJbHOTO 3aBIAHHA 3 POSKPUTTS
3JIOUMHHOI AifAJbHOCTI OpraHi3oBaHOI rpynu 4u
sinounHHOI opranizanii (ct. 272 KIIK Vkpaiun);

13) mersacHe oTpUMAaHHSA 3pasKiB, HEOOXiAHUX AJIA
TopiBHAIBLHOTO mocaimientda (ct. 274 KIIK Ykpa-
iam) [13].

IIpoBemenum mocaimxenuam C.O. KibaabHUK BCTa-
HOBWUB, IIT0 HANOiJIBIN MOMIUPEHNMHA 3 HUX ¥ BKa3aHil
KaTreropii 3J0uuHIiB € aymio-, BiIeOKOHTPOJHL 0CO0OU
(ct. 260 KIIK) — 92%; aymio-, BiIeOKOHTPOJIb Mic-
ug (cr. 270 KIIK Vkpaiau) — 62% ; suaarTs indop-
Malil 3 TPAQHCHOPTHUX TeJeKOMYHIKaIIMHUX Meperk
(ct. 263 KIIK) — 52% ; ycTaHOBJIEHHS MiCIle3HAXO-
I:KeHHA pamioeseKTpoHHOTo 3acoby (ct. 268 KIIK) —
84% ; crocTepekeHHS 3a 0c00010, piuuio abo miciem
(ct. 269 KIIK) — 85% [9, c. 100].

IIpoBemenHa HersIacHUX CIigUUX (POSIIYKOBUX)
Oifi 3a YMHHUM KPUMIiHaAJIbHUM IIpOIlecyaJbHUM 3a-
KOHOJIaBCTBOM ¥ KpaiH! BIIPaBi IPOBOAUTY CJIiIUMit,
AKU 3MiTICHIOE TOCYOBEe PO3CJimyBaHHs, a00 3a J0-
PYUYEHHAM CJIifU0oT0o — YIOBHOBa)XeH1 omepaTuUBHI
migposainu. ¥ unanomy KIIK Vkpainu migcraBu Ta
TOPSANOK IIPOBEIeHH HEeTJIACHUX CHiguux (PO3MIyKO-
BUX) [i#i meTaJbHO BPEryJabOBaHO CT. cT. 246—275.
HemorpumMaHHS BCTAHOBJIEHOTO 3aKOHOM IIOPAAKY
IPOBENEeHHA HETJIACHUX CIiZYuX (PO3IIYKOBUX) Hiit
Oyme MaTH CBOIM HACIiIKOM BU3HAHHS CYAOM HeEJIO-
OycTUMUMU 3i0paHmx y Takuii cmocid moxasis [14].

Bigmoigmo mo wactun 1 ta 2 cr. 272 KIIK Ykpai-
HU, BUBHAUEHO, IO MiJ Yac JOCYIOBOTO PO3CIigyBaH-
HSA TAXKKUX a00 0COOIMBO TAKKUX 3JIOUMHIB MOMKYTH
OyTu oTpuMaHi Bimomocti, peui i moKymMeHTH, AKi
MaloTh 3HAUEHHS OJIS JOCYJOBOTO PO3CIimyBaHHA,
0c00010, AKa BiAMIOBiAHO 40 3aKOHY BUKOHYE CIIe-
miajbHe 3aBOaHHS, O0epydYH ydacTh B OpraHisoBamiit
TPYIi UM 3JIOYMHHIN opraHisairii, abo € y4acHUKOM
3a3HAYEHOI Irpynm 4u opraHisarii, AKuii Ha KOHOI-
IEeHIiHIfT OCHOBI CcHiBIpAaIlloe 3 OpraHaMM AOCYI0BOTO
posciinyBanHA. BuKoOHaHHA 3a3HAUeHUMU ocobamMu
TaKOI'0 CIIEeIliaJILHOTO 3aBJaHHdA, AK HeTJIacHa cJigua
(posIryKoBa) Iisd, 3AiMCHIOETHCS Ha IifcTaBi moCcTaHO-
BU CJIITYOTO, TIOTOPKEHOI 3 KEPiBHUKOM OpPraHy JOCY-
JIOBOTO POBCJIiyBaHHA, ab0 MOCTAHOBY IIPOKYpOpa i3
30epeKeHHAM y TAa€MHUIII JOCTOBIpHUX BimomocTei
mpo ocody [23; 15, c. 67].

3asBuuaii, HaWOiAbII CKJIAZHUM 3aBIAHHSIM €
BCTAHOBJIEHHSI OpraHis3aTopiB, IT0 moTpebye mpoBe-
IeHHA cepil HersacHUX caigumx (POSIIYKOBUX) Hiit
(mami — HCP). A cBiguuTh aHai3 KpUMiHAIBHUX
OPOBAJKEHD I[i€el KaTeropii, BUKPUTI CIIiBydaCHUKU
3a3BUYAl BiMOBJIAIOTHCA CBIJUUTH TPO 3JIOUMHHY
nisanpHicTh cminbHUKiB. Tak, y cepmui 2015 p. v M.
XapkoBi A., AK BUKOHABeIllb Ta aKTUBHUMN yYaCHUK
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OpraHi3oBaHOI IpyIy, STiTHO 3 IOTOMYKEHUM 3 0CO00I0
B. niaroM 3710YMHHOI AiAJBHOCTI Ta POSMOAIJIEHUMU
MiK ycima cmiByyacHMKaMu OpPraHi3oBaHOI IpyIu
dyaKIiamMu: 6e3mocepefHLO OPaB yUacTh B OpraHisa-
IIil BUMHEHHA 3JI0YMHIB, 0OTOBOPIOIOYUM 1 Y3TOMKYIOUN
3 yciMa ydyacHMKaMM OpraHi3oBaHOI I'pynu HJaHU
i micig BUMHEHHSA 3JI0UMHIB; 3aliMaBCA IIOIIYKOM 0Ci0
I He3aKOHHOTO TIepeIrpaBjeHHA IX uepes MepsKaB-
HUN KOpAOH YKpaiuu, 6e3mocepeqHbO uepe3 HHBOTO
3aMOBHUKY TIepeaBaJii T'POIIIOBi KOIIITH; ITiCJAA BUTO-
TOBJIEHHS TIaCIIOPTiB 3aiiMajiach BUTOTOBJIEHHAM Bi3;
OpraHi3oByBaB IlepelnpaBJieHHs 0cib uepes3 mep:KaB-
HUHU KOPAOH YKpaiHu uepesd 3HANOMUX IIepeBi3HU-
KiB; 3aliMaBCcA POBIOBCIOMMKEHHAM Uepe3 3HAMOMUX
indopMalIrii Ipo MOKJIUBICTHL BUTOTOBJIEHHA BKa3aHUX
NacIopTiB; OTPMMYBaAB CBOIO YACTKY JOXO/iB Bif 3JI0-
YUHHOI MisIJIbHOCTI opraHizoBaHoi rpynu [24]. 3asHa-
yeHi 00CTaBUHU BIAJIOCH BCTAHOBUTHU y TOMY UMCJIi
3aBaaAKu mpoBenenHo Kommiexkcy HCPII [9].

OT:Ke, TPOBEIEHUM OIUTYBAHHAM CJIiTUMX YCTaHOB-
JIEHO, III0 OAHUMM 3 HaWOiIbIl e()eKTUBHUX HerJac-
HUX CIigumx (POBIIYKOBUX) i€ €: 3HATTA iHdOpMAaIril
3 eJIeKTPOHHUX iH(popMaritinux cuctem (ct. 264 KITK
Yrpaian) (87%), ycTaHOBJIEHHS MiCIle3HAXOIKEHHS
pamioenekTpoHHUX 3acob6iB (cT. 268 KIIK Yxpaium)
(85%). e mBi mersmacHi caigui (posirykosi) mii, axi
IPOBOAATHCA HE3AJEKHO Bif TAKKOCTI 3y0unny [2].

Mu nigrpumyemo mosuitiro M. C. T'opuna, 1110 3 Me-
TOI0 IiABUIITEeHHA e(eKTUBHOCTI BUABJIEHHS TaKUX
KpUMiHAJBHUX IPABOIOPYIIIEHD, CIiTuoMy (IIPOKYPO-
pPY) BiATIOBiZHO 10 BUMOT OIIEPATUBHOI MPaKTUKU Ta
3 ypaxyBaHHAM JOCBily PO3BUHYTUX KpPaiH, HEOOXis-
HO HAJAaT¥ IPABO IPOBOAWTH HEIJIACHI cimui (posIry-
KOBi) fmii, OB’ sA3aHi 3 THUMYACOBUM OOMEKEHHIM IIPaB
0co0u, M0 TTOCTAHOBY YXBAJU CJILAUOTO AJIS OTPUMAH-
HS JOKAasiB, OB’ A3aHUX 3 MiAJbHICTIO 3JIOUMHHOI OpP-
ramisamii (u. 1 cr. 250 KIIK VYxpainu); Heobximmo
3aKpIiUTH B 3aKOHI MOXKJIUBICTH OEPIKAHHA CIALIUNM
(mpoxypopom) irmdopmariii mpo 3’egHaHHSA abOHEH-
TiB 60e3 yXBaJIX CJIigUOr0 CYAJi, OCKiJIbKM BOHO He
TIOB’sI3aHe 3 OOMEXKEHHAM KOHCTUTYI[IMHUX IIPaB KOH-
KpeTHUX 0cib ¥ BimmoBimae HasaBHiN mpollecyaabHin
mpaktuii (ct. 263 KIIK Ykpaiuu); 3 KpuMiHaIbLHOTO
IpoIecyaJbHOTO 3aKOHOMABCTBA MOIIJILHO BUIYUUTU
MOCUJIaHHA Ha 3aKOHOJaBUe BU3HAUEHHSA TAKTUKU
IIPOBeEHHA HEIJIACHUX CIiguuX (POSIIYKOBUX) Hilf,
OCKLIBKU TaKTHKa (pOopMYyeThCI KOHKPETHOIO oliepa-
TUBHOIO CUTyaIllieio, a ii amicT Mae pexuMHI oOMe-
skeHHA (4. 5 cr. 273 KIIK VYkpaium) [8].

Omxe, He3aKOHHA Mirparisa oci6 cmpuse iHITHIM
BUJAM 3JIOUMHHOCTI — TOpPriBjiel0 HApKOTUKaAMU,
30po€ro, JTIOAbMU, KOHTpabaHmi. IPOCTUTYINII, Kpa-
mi’KKaM 1 BUBe3eHHI aBTOTPAHCIOPTY, IIaxXpamcTBY.
BunmauBmIM HU3KY 3JI0UMHIB, BOHU BUIKIMKAIOTH 34
Medki 1iel TepurTopii, obaacti, mep:kasu [25].

Ha mromy npobaemMHOMY TiATPYHTI i BimOyBaeThcs
TparchopMaIisa npoieciB paxgmramnizamnii y 6esmoce-
PenHIO 3arpo3y 3[iMICHeHHA TEPOPUCTUYHUX aKTiB, ITI0
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OcobsinBOTO 3HAUEHHSA HaOyBae peJiriiHuil Tepo-
pusm. C.O. ITaBreHKo, 3AiliCHUBINM aHAJIi3 HAYKOBO1
Jireparypu i mami, orpumaHi i3 3aco6iB MacoBoi iH-
dopmariii, 1ar0Th IicTaBU BBajKaTH, IO PeJiridHUMI
TEePOPU3M CTae HANOINBINI HOMYJIAPHUM Ta HeOesIeu-
HUM BUJOM TEPOPU3MY, 3ACHOBAHUM Ha peJIiriiHOMY
danarusmi [27, c. 967].

IIpo BakauUBicTH Iiei mpobaemMu OyJiO 3a3HAUEHO
rosioBoto €Bpomosry Pobom VYeilimpaiiToM Ha CIyxaH-
Hax €BpomapyiaMeHTy: «..B pesyabTaTi cupificbKoro
KOHQIiKTYy €Bpoma 3iTKHYyJIacA 3 Halcepiio3HiIo0
TEPOPUCTUYHOIO 3aTrPO30I0 3a OCTAHHI JAECATH POKiB»
[28]. JIumie 3a 2015 pixk BHaCaimOK BUMHEHHS TEpPO-
puctuuHux atak y ITapu:ki, Bprocceni, Crambysi Ta
Hinmi sarunyio 6amssko 300 ocib [29].

Mu migTpuMyeMo MO3UILiI0, IO Kpalle 3amobi-
ratu OyAb-AKWMM IPABOHOPYIIEHHAM, HiK IOTiM
3mificHoBaTH npotuniro. BigmoBigHOo merepminaria
€ OCHOBHUM HOKA3HUKOM, IO BJAWBAE HA BUMHEHHS
OpraHi3oOBaHMMU TPYyIIaMM 3JIOUMHHUX Oi#i IO BCiM
HampsaMaM, O0COOJMBO HE3aKOHHOTO IIepelpaBeHHS
ocib uepes mep;KaBHUM KOPAOH YKpaiHu.

Sk mokasye aHaJIi3, TAKTUYHI 3aBOAHHS 3aII0-
6iraHHA 3J0YMHAM € JOCHTHL PisHOMaHiTHMME. Ix
KOHKDETHUU 3MiCT MOJKe 3MiHIOBATHCS 3aJIEKHO Bif
cy0’eKTUBHUX i 00’€KTUBHUX O0OCTaBUH, AKi II BU3HA-
4aloTh TAKTHUKY Oill IpaIiBHUKIB IIPABOOXOPOHHUX
oprais [12, c¢. 112; 30]. OTike, IPUUNHOIO CKOEHHSA
KOHKPETHOT'O 3JI0UYMHY BBA’KAIOTh Ti HETaTUBHI ABUIIA
i mportecu, i BILIMBOM AKUX Y BUHHOI 0COOM BUHUK
KOMILJIEKC CBABOJII Ta iyfo3iti. YMOBOI — Ti sABUINA
i mpomecu, B pe3yJbTaTi AKUX Ieli KOMILJIEKC IIPO-
sIBUBCA y BUrIaAAi saounny [31, c. 236]. ¥V 3B’a3Ky is
uymM, Jep:KaBi HeoOXiHO 3BepHYTHU yBary Ha IPUUYNHUI
Ta YMOBH, IO COPUAIOTH HE3aKOHHOTO TAKOMY KPH-
MiHaJIbHOMY IIPABOMOPYIIIEHHIO, AK IIeperrpaBIeHHa
ocib uepes mep:kaBHUI KopmoH YKpainu. ITocriiiHo
3BepTaTH! yBary IIOA0 MOJITUKYM MirpamiiiHuX Ipole-
ciB. 3anmyuaru 3apy0isKHUX (PaxiBI[iB 1100 HABUAHHA
IIPABOOXOPOHHUX OPraHiB. 3AilfiCHIOBATM OHOBJIEHHSA
3aKOHOMABCTBA 13 PO3POOJeHHAM e(PeKTUBHUX HOBIT-
Hix MeTomuk miofo nporunii opramamu HII Yrpainu
IiATBHOCTI OpraHi3oBaHUX TPYII, IO BUMHAIOTH He-
3aKOHHOTO IepempaBJieHHsa 0ci0 uepes3 AepsKaBHUN
KOpAOH YKpaiHu.

Omxe, epeKTUBHA MPOTUAiA 3JIOUMHHOCTI OpraHa-
mu HarionaabpHOI moJtinii MoskJImnBa Jiuiine 3a HaOyTTA
OpamniBHUKAMU CJIAYNX Ta OIIEPATUBHUX MHiAPO3AiJIiB
BiITTOBIAHMX TEOPETUUYHUX 3HAHDL Ta MPAKTUYHUX Ha-
BUYOK MO0 TAKTUYHUX OCOOJMBOCTEM BUSABJICHH,
JTOKYMEHTYBaHHA Ta PO3CJiAYBaHHA TaKWX 3JO0UNHIB

[32, c. 52]. IIpoBeseHUM ONMUTYBAHHAM IIPAI[iBHUKIB
omepaTuBHUX migposaiaiB (72%) Ta caiguux (68% )
Hamiomanasuoi mouinii, BBasKamoTh, 110 HeoOXimHi
CUCTEeMATUYHI TPEHIHTM 3 IIbOT0 NMUTaHHA. TaKoXK,
89% caigumx, DiATPUMYIOTH DO3UIMIO ITOL0 3AIPO-
Ba?KEeHHA Ta BUKOPUCTAHHS METOAUK PO3CJiTyBaHHSI
IiAIBbHOCTL OpraHi3oBaHUX I'PYI, IO BUNHAIOTH He3a-
KOHHEe TIeperpaBIeHHs 0ci0 uepes Aep:KaBHUN KOPAOH
cHeIjiaJbHUX OPTaHiB 3apyOisKHUX HEpIKaB.

BucHOBKHE Ta MepPCIEeKTHBU MOTAJBIINX TOCJIi-
IskeHsb. [litbuBaroun migcyMKM, CJIi 3ayBasKUTH, IO
YWCJIeHHI 3JIOYUMHHI Ipynu, 3JIOYMHHA AiAJBHICTS,
AKUX CIpPAMOBaHA Ha He3aKOHHE IepelpaBiIeHHA
oci® uepes3 mep;KaBHUM KOPAOH YKpainu, BuMara-
IOTh OCOOJIMBUX OpPTaHilalifHMX i TAKTUYHUX 3aXO-
IiB OO0 PO3KPUTTA YUMHEHUX HUMU 3JOUMWHIB [33,
c. 224]. fdx sasmauae C.O. ITaBiaeHKo, Ile HAIPAM
OIIepaTUBHO-PO3IITYKOBOI AiAJIBHOCTI, chopMOBaAHUIT
IOCBiny cy0’eKTiB, AKi 3miliCHIOIOTH I[I0 AifAJIBHICTH
y 3aKOHHUM cII0CiO i3 MeTo0 BUKOHAHHS 3aBIaHb,
nepenbaueHux 3akoHoM YKpainu «IIpo omepaTtmBHO-
POBIIYKOBY AisinbHicTH» [34]. BarkamBoio yMOBOIO
CBOEYACHOCTI K BUMOTH IO OTIEPATHUBHO-TAKTUUHOTO
pinrenHs € 3abes3meyeHHA MPUHITAIY HACTYIAJIbHOCTI
(miaTw mMBUAKO, palTOBO, aKTHUBHO, iHiliaTwuBHO,
y3TOoIsKeHo, pimryue Toio) [35].

Omxe, DOCTiMKEeHHAM OKPEMUX acIleKTiB IIpoBe-
IeHHA HeTrJIACHUX CJaigumX (POBIIYKOBUX) Hi#l mmif
Yac po3CJIiyBaHHA AiAJBHOCTI OpraHisoBaHUX TPy,
IIT0 BUMHAIOTH HE3aKOHHOTO IepemnpaBieHHA ocib ue-
pes mepsKaBHUI KOPAOH YKpaiHu OyJI0 BCTaHOBJIE-
HO OCHOBHIi HEmOJIIKM, IO BUHUKAIOTH i Yac TaKkol
IignbHOCTi; Opak mocBimy, Opak uacy (3HauHe Ha-
BaHTa'KEHH:), HU3bKe MaTepiaJibHO-TexXHiuHe 3a0e3-
HeYeHHs, BiCYTHICTh HOBHX TEXHOJIOTili, METOAUK
1010 aJITOPUTMY Hi¥ IIiT Yac TaKOr'0 PO3CJIiyBaHHAd,
HeHaJIe)KHa KOoopAmHAaIlia Ta B3aemozia opraHi HII
Yxkpainm 3 immumu nigposaisiamu abo TPaBOOXOPOH-
HUMU OpTaHaMu, BiICYTHICTh TPEHIHTIB, a TAKOMX Bif-
CYTHICTH 3ampoBamXKeHHA e(eKTUBHUX 3apYyOiKHUX
IIpoTpam, I0 IPOUIIIN anpodallito B iHIMUX KpaiHax.
Caig BigMiTuUTH, 110 MEPCIEKTUBHUM HAMIPIMOM II0-
TaJIBINTNUX JOCJiIKeHb BOAUAIOTHCS Y BUBUEHHI 3apy-
0iskHOTO IOCBimy mpormaii opraHizoBaHMM TpyIam,
10 BUMHAIOTH He3aKOHHe MeperrpaBaeHHsa ocid uepes
Iep:KaBHUIN KOPIOH.

Posywmiemo, 1110 BuKJIameHI MipKyBaHHS He 030aB-
JIeHi 3ayBasKeHb abo0 K MOTPeOyIOTh OiIBIN JeTaabHOTO
OCMUCJEHHS, Y 3B A3KY 3 UMM CIIOMiBaeMOCSA Ha IITH-
POKe iX 0OrOBOpEHHS MiK IPaKTHUKAMU, HAYKOBIAMU
Ta inmuMu QaxiBIgAMEU gaHOI TeMu JocJimKeHHs [36,
c. 182].
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BIAKPUTI JAHI 94K J)XXEPEJIO EJIEKTPOHHUX JOKA3IB
Y KPUMIHAZIbHOMY NPOBAAXKEHHI

OPEN DATA AS A SOURCE OF ELECTRONIC
EVIDENCE IN CRIMINAL PROCEEDINGS

AHoTauifa. Y cratti po32aaHyTO NMUTAHHA BUKOPUCTAHHS BIGKPUTUX GAHMX K GOKA3IB y KPUMIHAAbHIA NPOLecyanbHuii
gisnbHOCTI B ymoBaX UMPpoBisavii npaBocyggs. [poaHani30BaHO MpaBoBi 3acagu CTAHOBNIEHHS eNeKTPOHHUX JOKYMEHTIB
B YKpaiHu, iX CyTHICTb Ta NpaBoBi 3acagu.

OcobnunBy yBazy npugineHo gocaigxeHHI0 CyTHOCTi TaKO20 Pi3HOBUGY OKYMeHTOBAHOI iHopMalii, IKa LMPKYIIOE Ha Te-
peHax kibepdiznuHo2o npocTopy, sk BigkpuTi gaHi. MixHapogHa XapTisi BIigkpuTx gaHnx Ha3WBAE BIgKpUTI gaHi onpualogHe-
HUMU UMPPOBUMIM GAHUMM 3 TAKMMM TEXHIYHUMM §i HOPMATUBHUMM XAPAKTEPUCTUKAMM, 100 iX Mi2 BiIbHO BUKOPUCTOBYBATH,
MOBTOPHO BMKOPUCTOBYBATY TA PO3MOBCIOgxKYBATH OYgb-XTO, Oygb-ge i B Oygb-sikuii uac.

IHopmauis y BigkpuToMy goCTymi, IKa ONpUOGHeHa Po3NopSgHUKamMu iHpopmauii (lopugnuHumm ocobamm) gas nybaivHmx
notpe6, abo cnoxuBayamu nocnye (GisudHumm abo ropuguaHumMm ocobamm) gas nybaiaHux abo npuBaTHUX NOTped, 3a3Buyak
OTPUMYETHCA 3 IHTEPHETY, SIK KOMYHIKALiMIHOMY CepeqoBuLLj, 11 MICTUTb gaHi, CTBOPEHi KOpUCTYBAyamu Ta MALLMHOIO, 30Kpemd, go-
KYMeHTH, 300paxeHHs, Bigeo Ta aygio3anvcy Ha Beb-caritax Ta naatdopmax gist oOMiHy iHopmaviero, onyonikoBaHi cyo' ekTamm
B/IgHMX MTOBHOBA)XXeHb gaHi ToLLo. Taky iHpopmauito Oygb-kuii NpegeTaBHMK CycriibCTBA MOXe CrocTepiaaTy, KymyBaTi Yi 3anm-
TyBATH, HEe BMMa2ako4yy 0cob/IMBOR0 MPABOBO20 CTATYCY YW HECAHKLIOHOBAHO20 gocTyny. Ocob/mBICTIO Takoi iHpopmauii € Te, 1o

XapakTtepu3ylouu iHpopmawito i3 3aKpuTHX gKepes, cig 3a3HaUMUTH, L0 TAKOIO iHPOPMALIEIO € iHHOPMALis 3 0OMeXeHUM go-
CcTynom abo gocTynom, L0 OXOPOHSIETbCS 3AKOHOM, aJ1e IKa Moxke Oy Ty OTPUMAHA HA 3AKOHHMX NiGCTABAX Yepe3 NPUBATHI KaHANN.

Hanpwknag, nepcoHanbHi gaHi ¢ianyHoi ocobu, siki BigHeceHi go KOHPigeHLiviHoI iHpopmauii, ane ornybikoBaHi Ha naat-
gopmax coLmepex B IHTepHeTi BAACHOPYY HOCIEM NePCOHA/IbHUX gaHUX BIgMOBIGHO go MpaBm/ KOPUCTYBAHHS CePBICOM Y BIg-
KpuTOMY gocTyni (Hanpuknag, Facebook). Bonn cTaioTh 3a2a1bHOGOCTYNHOI IHPOPMALito /st TPETiX ocib, ToX BIgKpUTUMM
gaHnUMu, sIKi He CTAHOB/ISATb BTPYYAHHS y privacy 0cobn. EgUHIUM MUTAHHAM, HA SIKe 3BepTaloThb yBAz2y eKCrepTH, € HeOOXIgHICTb
nepeKoHATHCS, WO TaKi gaHi onpuaOgHeHi 3a 320goI0 iX BAACHMKA, d He € HAC/MIGKOM 3/1aMy, BUTOKY iHpopmauii, abo ii nybai-
Kawii TpeTboto cTopoHOIo be3 BignoBigHMX go3BOAIB (HaNPMKAAg, aBTOPCbKe MpaBo).

[ns 1020, W00 eNeKTPOHHMI JOKYMeHT, OTPUMAHMIT 3 BIgKpUTMX gXKepesi, MAB gOKa30Be 3HAYeHHs, 1IoMy HeobXigHO Mo-
€gHyBaTn B cobi popmy dikcauii iHpopmauii (matepianbHuii 06'ekT, HOCIH iHpopmavii Ta Ho2o 03Hakwm) Ta ii 3micT (BigomocTi,
iHopmauis, ika moxe 6YTU BUKOPUCTAHA SIK GOKA3).

be33arnepe4Ho, Lo pO3BUTOK KOMMIOTEPHUX TA iHTEpHET-TexHO0RiH, BiNlbLL 0UMPPOBAHMIA CBIT BIgKPUBAIOTL HOBI MOX/IN-
BOCTi He /uLLe gAsl 3104MHLIB, a Vi MPABOOXOPOHHUX OP2aHiB. Cb020GHI CRIGHi MOXYTb 30MPaTV gaHi Npo NOTeHLiViHI nopyLueH-
HS1 IPAB JIOGMHM 30 OMOMOR0K0 TaKMX 3020/IbHOGOCTYHUX GXKepen, sk Bigeo Ta goToepadii, iHLLMX MaTepianis, 3aBAHTAXeHMX
B IHTepHeT, Ta nybaikauii y couianbHx Mepexax. B LboMy acrekTi undpoBa MeToguka BCTAHOBAEHHS PaKTIB, WO MAKOTb
I0PUGUMYHE 3HAYeHHS, HaBITb y PexXxUMi PeabHO20 Yacy, 030pOIoe MPABOOXOPOHLIB HOBUMM MOXJIMBOCTSIMU G/ IPOBEJeHHs
OH-/10iH PO3C/ligyBaHb 3/104MHIB, SIKi MOBHICTIO 6O YACTKOBO CAMPAIOTHCS HA 3A2AIbHOGOCTYMHY iHopMaLito.

Knio4oBi cnoBa: enekTpoHHi gokasu, undpoBi3auis, BigkpuTi gaHi, KpUMIHAIbHe MPOBAGIKEHHS.
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Summary. The article discusses the use of open data as evidence in criminal procedure in the context of digitalization of
justice. The legal basis for the formation of electronic documents in Ukraine, their essence and legal foundations are analyzed.

Particular attention is paid to the study of the essence of such a type of documented information that circulates in the vast-
ness of cyber-physical space as open data. The International Open Data Charter defines open data as public digital data with
technical and regulatory characteristics that can be freely used, reused, and disseminated by anyone, anywhere, at any time.

Open access information published by information administrators (legal entities) for public needs, or by consumers of ser-
vices (individuals or legal entities) for public or private needs, is usually obtained from the Internet as a communication medium
and contains data created by users and machines, in particular, documents, images, videos and audio recordings on websites
and platforms for information exchange, data published by public authorities, etc. Such information can be observed, purchased,
or requested by any member of the public without requiring special legal status or unauthorized access. The peculiarity of such
information is that administrators are obliged to publish it on the unified state web portal of open data and on their websites.

Characterizing information from closed sources, it should be noted that such information is information with limited access
or access protected by law, but which can be obtained legally through private channels.

For example, personal data of an individual that is classified as confidential information, but published on social media
platforms on the Internet by a personal data carrier in accordance with the rules for using the service in the public domain (for
example, Facebook). They become publicly available information to third parties, so open data that does not interfere with the
privacy of a person. The only issue that experts pay attention to is the need to make sure that such data is made public with
the consent of its owner, and is not the result of hacking, leakage of information, or its publication by a third party without
appropriate permissions (for example, copyright).

In order for an electronic document obtained from open sources to have evidentiary value, it needs to combine the form of
information fixation (material object, information carrier and its features) and its content (information, information that can
be used as evidence).

It is undeniable that the development of computer and Internet technologies, a more digitized world open up new opportu-
nities not only for criminals, but also for law enforcement agencies. Today, investigators can collect data on potential human
rights violations through publicly available sources such as videos and photographs, other material uploaded to the Internet,
and social media posts. In this aspect, the digital methodology for establishing facts of legal significance, even in real time,
equips law enforcement officers with new opportunities to conduct online investigations of crimes that are fully or partially

based on publicly available information.

Key words: electronic evidence, digitalization, open data, criminal proceedings.

HOCTaHOBRa npoodaemu. ITudporisamnia kpuminaab-
HOTO TIpoliecy 00yMOBUJIa 3alTPOBAIKEHHSA eJIeK-
TPOHHUX AOKYMEHTIB AK MOKa3iB Yy KpUMiHAJIBHOMY
mpoBagKeHHi. PiSBHOBUIOM €JIeKTPOHHUX MTOKYMEHTIB
€ Bizxputi maui y dopmi mep:xkaBHUX iH(popMaiiiHux
pecypciB, a Takoxx iH(opmariii, sKa CTBOPIOETHCSA i pO3-
TMMOBCIOKYETHCSA IOPUAUYHUME 0CO0AMU ITPUBATHOTO
mpaBa, a TakoK (pisuuyHUMU ocobamm.

B ymoBax gmil BoeHHOTrO craHy B YKpaiHi i 1mo-
SIBU TAKMX BUOIB 3JOUMUHIB, AK IPOTHU MHUPY, 0e3-
TeKU JIOCTBA, IPOTHU OCHOB HAIIOHAJIBHOI Oe3meKu
Ykpainu, oco6gIMBOTO 3HAUEHHS HabyBae BigKpuTa
inopmMmatia, sxka MiCTUTHCA B COILiaJbHUX Meperkax,
y kibepmpocropi Tomo. Taka indopmarnia mae pisuauit
MIPABOBUI PEIKUM JOCTYIY, MOPYIIEHHS IKOTO MOXKe
3aBIATH iCTOTHOI IMTKOAM iHTepecaM 0co0u, CYCITiJib-
cTBa Ta JMep:KaBu. TomMy aKTyaJbHUM € JOCTiIKEeHHA
CYTHOCTi HOPMATHUBHUX 3acan ob6iry Takoi imdopmairii,
0CO0JIMBO 3 OTJIALY Ha 3a0es3lMeueHHA IpaB ocobu Ha
TA€MHUITIO TPUBATHOTO JKUTTS Ta MOBATy M0 JIOACHKOI
rigHOCTI.

Amnami3 ocraHHIX FOCTimKeHsb i myomikamii. OCKinb-
KU BiZKpuTi maHi € 6araTorpaHHUM COIliaJbHUM
ABUINEM, BOHU JOCJimKyBanuca paxiBiuamMu 3 pis-
HUX rayrfy3eil 3HaHb, a came: y cdepi inpopmariitao-
KoMyHiKamiitHux texuosoriit (B. M. Bpuxko,
B.M. ®ypamesuwm [1], 10.1. Koryrom [2]), v cdepi

indopwmariiinoi kyaerypu (C.H. 'punuu, JI. M. Bypas-
koBom [3], O.B. IIpyguukosoio [4]), v cdepi cormio-
gorii (II. B. Ciurep, E.T. Bpykiur [5]) Ta in. B Toit
JKe Jac JOCJIiIMKeHHdA, IPUCBAYEHI BIIKPUTUM TaHUM
AK IKepesy eJeKTPOHHUX JOKasiB Y KPpUMiHAJIBLHOMY
IpOBaIKeHHI MaiKe BifCyTHI.

®dopmyaroBaHHA Iijgei crarti. MeToo mamoi craTTi
€ IOCJIiI}KeHHA B yMOBaxX Iu@poBisaril mpaBocyand
BIIKPUTHUX JaHUX AK AKepesa eJeKTPOHHUX JTOKasiB
Y KpUMiHaJIbHOMY IIPOBaJKeHHI Ta Ix Micia cepep,
IIPOIleCYyaIbHUX I)Kepes SOKasiB.

Buxkaan ocHoBHOTO Martepianxy. Hacrinkom ctpim-
KOT'0 PO3BUTKY Ta INOIMUPeHH: iH(popMaiiHUX Ta
nu@(POBUX TEXHOJIOTiH € HaJaroJKeHHd eJeKTPOHHO-
KOMYHiKaIliliHoro o0MiHy MisK BiATIOBimTHMMU IIPUCTPO-
AMHU Ta 3acobaMu, a TaKoK BOpoBamKeHHA v 1990-x
porkax «BcecBiTHporo maByTunHa» (WWW) — rio-
0aJIbHOI Ta KOMYHiKaIiliHOI Mepeski IHTepHeT, a TaKoX
posmuperas y 2000-x pokax cormiaabHuUX Menia. K
CJIYIITHO BKAa3Y€e AOCJIIAHUK iH(pOpPMAIiTHOTO CYyCIiIb-
crtBa Manyenb Kacrenbc: «IHTepHET € TKAHUHOIO Ha-
mIoro XKuTTd. Ko ingopmaria — 1e cbOrOqHITITHI i
€KBiBaJIEHT eJEKTPUKU B iHAYCTpPiaJbHY €mOoXy, TO
IaTepHET Yy HaI yacu MOKHA IMOPiBHATHU AK i3 eJIeK-
TPUYHOIO MepPerkeio, TaK i 3 eJIEKTPUYHOIO MAIITUHOIO
3aBIAKYU CIIPOMOXKHOCTI IIOIIMPIOBATY CUIy iH(opmarii
BCi€lo IMapWHOIO JIOAChKOI akTuBHOCTI» [6, c. 1].
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WWW npusHauena s mepenadi JaHUX i cKJa-
naeTbed 3 (iBWUHO Ta JOTIUYHO B3a€MO3’€THAHUX OK-
peMux eJIEKTPOHHUX KOMYHIKAIliMHMX MepesK, B3a-
eMoIia AKUX 0a3yeThCsA HA BUKOPUCTAHHI €IWHOTO
aJIpECHOTO IIPOCTOPY Ta Ha BUKOPUCTAHHI iHTepHET-
nporokoiB (IP), BUsHaueHUX Mi*KHApPOTHUMU CTaH-
mapraMu'. 3Bificu BUILINBAE, I[0 IHTepHET 3aBIAKN
udPOBUM TEeXHOJOTiAM IIepeTBOPIoE IM(hpoBe IICHEMO
Ha andaBiTHe MMCHMO, UMM IIOENHYE BipTyasbHe Ta (i-
3WYHE, YTBOPIOIOYN KibepdisnuHmil mpocTip BHACTITOK
Takol 3aMiHU IallepOBUX NOKYMEHTiB MaIIMHHUMMU.
Ocranui oTpuManu HA3BY «IIU(MPOBi», «eJIEKTPOHHIL
noxymeuTu» (E-moxymeHTH), Sk Taki, 110 CTBOPIO-
I0ThCA 3a JOIIOMOTOI0 iH(opMAaIliTHO-KOMYHIKaIiTHIX
CHCTEM HA OCHOBi IIporpamMHOTrO 3abe3meueHHs.

E-moxkymeHTOM € mMOKyMEHT, iH(opMaIida B AKOMY
3a(ikcoBaHa y BUTJIALL €JIEKTPOHHUX JAHWX, BKJIIOUA-
10un 000B’sI3KOBi PeKBisUTH HJOKYMEHTiB (cT. 5 3aKoHy
VYrpaiau «IIpo esleKTPOHHI JOKYMEHTU Ta €JIEKTPO-
HHUHA JOKYMEHTO000ir»). [[JOKyMeHTO3HABCTBO Xapak-
Tepusdye E-TOKyMeHT (CHMHOHIMU: MaITMHOUUTAHUM,
KOMII IOTePHUH JOKYMEHT) HACTYIIHUM YUHOM: 1) Tex-
HOTPOHHUU JOKYMEHT, III0 CTBOPIOETHCH 1 « UUTAETHCA »
3a JOIIOMOTOI0 eJIEKTPOHHO-O0UYMCIIOBAHOI MAIIUHUI
(EOM), T0o6TO KOMI’IOTEPHUI HOKYMEHT Ha MAIIU-
HOBUUTYBaJIbHOMY HoOcii indopwmarii, nia BUKoOpU-
CTAHHA AKOTO MOTPiOHI 3aco0M 00UMCIIOBATBHOI TeX-
HiK®; 2) oOMeKeHU# Ta 3aBepPIIeHN Ha KOHKPETHUH
MOMEHT uacy MacuB iHdopmarlii, 3adikcoBanuii Ha
MAaIMHOZUUTYJIBHOMY HOCii Ak (aiin (Habip ¢aiinis)
3 €IVMHUMHU TEXHIYHUMU Ta CHLIBHUMHU 3MiCTOBHUMU
XapaKTepUuCTUKaMM y HeXXuBii mpupoai [7, c. 75—T76].

Cepepn imdopmaiiii, sika CTBOPIOETHCS, 00EPTAETHCS,
IOKYMEHTYEThCA I IMUPKYJIIOE HA TepeHax Kibepdi-
3UYHOTO IIPOCTOPY OCOOJMBE Miclle 3aiiMalOTh Bif-
Kputi gaui, axkumu Miskrapogua XapTia BiAKpUTUX
TaHWX Ha3WBAa€E ONMPUIOAHEHI mudpoBi gaHi 3 TaKUMU
TeXHIYHNMU I HOpPMATUBHUMU XapaKTepUCTHUKaAMU,
00 iX Mir BiJIbHO BUKOPMCTOBYBATH, IIOBTOPHO BUKO-
PUCTOBYBATU Ta PO3MOBCIOIKYBATU OYIb-XTO, OYIb-I€
iy Oymb-IKUii gac.

CKJIaIHUKOM BiIKPpUTUX AAHUX € MyOJiuHa iH-
dopmartiia, aky Manyeab Kacteabc xapakTepusye
AK iH(dopmariro, 1110 Mae 3arajbHe KOPUCTYBaHHSA, €
3arajJibHOOCTYIHOIO I HAIIiJIEHOIO Ha 3aJ0BOJIEHHS
notpeb cycminberBa [6, c. 284]. Iadopmania y Big-
KPUTOMY HOCTYIIi, KA ONPIIIOJHEHA PO3IOPATHUKA-
Mu iHGopMmarii (fopuAmIHUME 0cobamMu) IJid myOsIid-
HUX noTpebd, abo cumokmBauamMu mocayr (hismuyHIMHT
abo ropuguyHUMU ocobaMm) Ajd mMyOsivHNX abo mpu-
BaTHUX IOTPeD, 3a3BUYAN OTPUMYETHCS 3 [HTEpHETY
AK KOMYHIKaIiliHOTO cepemoBUINa, i MiCTUTH naHi,
CTBODEHi KOpHCTyBauaMU Ta MAaIIMHOI0, 30KpeMa,
IOKYMeHTH, 300pasKeHHs, Bileo Ta aymiosamucu Ha

! [P — MmikMepesKeBuii IpoToKoII IHTepHeTY, sSIKHil BU3HAaYa€e (popmar
YHIKaJIEHOT apecH KOMII 0Tepa, i’ €IHaHOTO IO Mepexi, Ta 3abe3medye
MeXaHi3M Iepesiadi NaKeTiB JaHUX MEPEKEeI0 Ta PO3Ii3HaBaHHS BXiTHHX
MoBiIoMIIeHb [0, ¢. 285].
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Beb-caiiTax Ta miaaTdopmax I oOMiHY imdopmarri-
€10, OIIy0J/IiKOBaHI cy0’eKTaM1 BJIAAHUX IIOBHOBAYKEHb
mami tomto. Tarky imdopmariito Oyab-aKUN TpeacTas-
HUK CYCHiJIbCTBA MOXK€ CIOCTepiraTu, KymyBaTU Uu
3alUTyBaTH, He BUMAaraiouu OCOOJUBOTO ITPABOBOTO
cTaTycy UM HecaHKIIioHOBaHOTO moctymy [8]. Ile oby-
MOBJIEHO 1i aBTOMATM30BaHUM OOPOOJIEHHAM €JIEKTPO-
HHUMHI 3acobamMu, BiIbHUM Ta 0e30IJIaTHUM IOCTY-
oM o Hei, TakoK I1 MOJaJBIIMIUM BIPOBAIKEHHAM
B MPAKTUYHY HidabHicTh. OOcAr Ta pisHOMAHITHICTH
BIIKPUTUX IKepesl HeBOUHHO PO3IIUPIOETHCSI BHAC-
JiIOK 6iyMbIIOTO 00CATY BUKOPUCTAHHA [HTEpHETY Ta
immmx nudpoBux pecypciB g odminy iH(opMaIriero,
B TOMY YMCJIi 11 3@ PaXyHOK IIOIIIUPEHHSA COIiaJbHUX
Menia Ha BiAKpuTux oHyaiiH opymax. OcobauBicTio
Takoi iHgopmaiiii € Te, 1110 POIMOPATHUKY 3000B’A3a-
Hi I1 OIPUIIOLHIOBATU Ta PETyJAPHO OHOBJIIOBATU Ha
€IMHOMY IepP;KaBHOMY BeO-TIOPTANi BIIKPUTUX JaHUX
Ta Ha CBOiX Beb-caiiTax.

IITo cTocyeThea iHndopmarrii i3 3aKpuTUX IAMKEpe,
TO TaKoIo € iH(popMaIlisa 3 oOMeKeHUM AOCTYIIOM abo
IOCTYIIOM, IIT0 OXOPOHAETHLCA 3aKOHOM, ajie SKa MOKe
OyTu oTpuMaHa Ha 3aKOHHUX 3acajax uepes MPUBATHIL
KaHaJ U, TaKi aK cymoBi mpoiiecu, abo 3aIpOIOHOBA-
Ha mobpoBinbuo [8]. Hampukiazn, mepcoHambHI mami
disumunoi ocobu, AKi BigHeceHi 70 KoH(DimewumiitHoi
ingopwmairii, ame omybaikoBaHi Ha maaTdopmax co-
mMepesx B [HTepHETI BiIaCHOPYY HOCiEM ITEPCOHATBHUX
JaHUX BIAMOBIHO O ITPaBUJ KOPUCTYBAaHHA CepBicoM
y BimkpuTomy mocrymi (Hanpukriaan, Facebook). Bouu
CTAIOTh 3arajJIbHOJOCTYIIHOIO iH(hopMAallifo JJid TpeTix
ocib, TOXK BIIKPUTUMMU MaHUMU, AKI He CTAHOBIATH
BTPYUYaHHA y privacy ocobu. €EAMHUM TUTAHHAM,
Ha AKe 3BepTAlOTh yBary eKCIIepTHU, € HeoOXimHicTh
IepeKoOHAaTHUCd, M0 TaKi JaHi ONpMJIOJHEHI 3a 3T0-
OO iX BJIACHUKA, a He € HACJiIKOM 3JaMy, BUTOKY
indopmartrii, a6o ii my6aikarii TpeTb0I CTOPOHOIO
6e3 BiAMOBiAHWX MO3BOJIIB (HAIPUKJIAL, aBTOPCHKE
mpaso) [9, c. 290-306]. Texuiuno Taka imdopmalia
BBa’KA€ETHCA BiIKPUTOIO, BTIM MOYKYTb iCHYBaTHU IOPU-
OuuHi a00 eTuuHi OOMEyKeHHS IOA0 Ii IMOZaJIbIIIOrO
BUKOPHUCTAHHA. 30KpeMa, IpelefleHTHA IPaKTUKa
€CILJ cBimuuTh PO Te, 110 (PaKT 3HOMKH 300paKeHb
y TPOMAaJChKUX MiCIIAX HPEeACTaBHUKAMWM BJaau He
CKJIaJIa€ aKT BTPYUYAHHA AEP:KaBU y 0COOMCTE JKUTTH,
BTiM Oyzme BBasKaTUCS TaKUM, AKIIO BigoOpasKeHHSA
(dikcyeTbea uu BUKopucToByeThes [10].

Cuain sasHauuTH, 1110 iH(MOPMAIlisa, AKA MTUPKYIIOE
Y CYCIIiIbCTBi Ta BUKOPUCTOBYETHCS B OYAL-AKUX CY-
CIILJIbHUX TIpOIlecax, Ma€ Ha3BY COIliaJabHOI iH(popma-
uii. Tak, B cepi mpaBosacTocyBaHHA 00epTaeThCca
mpaBoBa iHGopMaria — 6yab-AKi BizomMocTi mpo mpa-
BO, IOTO cuUCTeEMY, I:Kepeja, peasisalliro, IOpUANYHL
bakKTH, TPaBOBIAHOCUHU, MTPABOMOPAIOK, IPAaBOMIO-
pyiIeHHA i 60poTE0y 3 HUMU Ta iX MpodiIakTUKY
ro1rio (ct. 17 3akony Ykpaiuu «IIpo imdopmairizo»).
3Bimcu BuUmJIuMBaE, 110 IpaBoBa iH(opwmamia 3a Iii
(yHKIIiIOHATHHOIO 03HAKOI0, MOJKe OyTu moB’A3aHa i3
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IpaBoOBUM KOH(DIIKTOM, (DOPMYBaTUCSA HABKOJIO HHOT'O
abo B HbOMY. [nsa fioro pos3B’A3aHHSI BUKOPUCTOBY-
I0ThCA PiBHOMAHITHI MPaBOBi AKepesia Ta mepegdadeHi
3aKOHOM TIpoIiecyasibHi (hopmu. BoueBuab, 1o BTAT-
HyTa y cepy KpUMiHAJIBHOTO IIPOIleCy, TaKa iHpop-
Malia y BUIJIAAi 00’eKTiB MaTepiambHOrO abo BipTy-
aJbHOTO CBiTY MOXKe HaOyBaTU JOKA30BOTO 3HAUEHH,
BusHaBaTuca moxasoMm. Crarta 84 KpumimaabHOTO
mpoIlecyasbHOTO Komekcy YKpaium (mami — KIIK)
IoKasaMu y KPUMiHAJILHOMY ITPOBaMKeHHI BU3HAE
daxTuuHi KaHi, oTpuMaHi y nependbauenHomy numMm Ko-
IEeKCOM TOPANKY, Ha IIiZicTaBi AKWX CJIAUmMii, TPOKY-
Pop, Caiguuii cyansd, CyA BCTAHOBJIIOIOTH HAABHICTD UM
BimcyTHiCTE (haKTiB Ta 0O6CTaBUH, ITI0 MAIOTh 3HAUECHHSA
I KPUMiHAJBHOTO MPOBAMMKEHHS Ta IMiAJATaloTh
ITOKa3yBaHHKO. [[JId HAIIOro AOCHiIKEeHHSA y IbOMY
BU3HAUEHHI KJIIOUOBOIO € TaKa O3HaKa, JK «JaHi».
Posrnsaremo 1mi nmuraHHA TOKJIALHIiIIe.

Y moxymMeHTO3HABCTBi «JaHi» — IIe, IepI 3a Bce,
BiTOMOCTi, OTpMMAaHI HMIJIAXOM CIIOCTEPEKEHHSA, BU-
MipIOBaHHA, JIOTIYHUX ab0 apu(pMeTHUHUX OIlepaIrii
i momaHi y dopwmi, npumaTHiii 114 mocTiiHoro 36epi-
raHHdA, mepegadi Ta obpobsensa [7, c. 46]. fximo &
3BepHyTHCA H0 cT. 1 3akony YkKpaium «IIpo indop-
MaIllilo», AKa BU3Havae iH@opmaliro AK BimomocTi
Ta/abo0 maHi, AKi MOXKYTh OyTH 30eperkeHi Ha mare-
pianbHUX HOCiAx ab0 BimoOpaskeHi B eJIEKTPOHHOMY
BUTJISALi, TO MOKHa 3pOOUTH BUCHOBOK IIPO Te, IO
TepMiHu «(haKTUUHI maHi», «BimomocTi» Ta «iH(OP-
marisa» € cuHounimamu. IIpore B ymoBax 1mugpoBoro
cepefoBUIIA IIiJl Ai€l0 IIPOIleCYaJbHUX HOPM BOHU
Ha0yBarOTh OCOOJIMBOIO 3MiCTOBHOIO HAIIOBHEHHS I
dopmy, IpUAATHY OJIA i1 00pOOJeHHA eJIeKTPOHHUMU
dacobamu. Hampukman, y ct. 84, 98 KIIK #igerbca
mpo daxTuuHi gami, y cr. 88, 95, 98, 99 KIIK — mpo
BimomocTi TOIIIO.

I Toro, 1100 eJIeKTPOHHUM JOKYMEHT, OTpUMa-
HUHN 3 BiIKPUTHUX [OKepeJi, MaB JOKa30Be 3HAUYEHHA,
oMy HeoOXimHO moemHyBaTH B c00i hopmy dikcarii
ingopmamnii (MaTepianbHUE 00’ €KT, HOCi# iHMOpPMAITii
Ta #oro o3HaKu) Ta ii 3amict (BimomocTi, iHdopmarris,
sAKa MOoKe OyTHM BUKOpPHCTaHA K Ookas). Bigkpurti
JaHi, OTpUMaHi, HaOPUKJIAM 3 TaKUX iH(popMaIiTHIX
pecypciB, ak Peectpu, AaKux B YKpaiHi HApaxoOBY€ETH-
cs1 61u3bKo 350, MOXKYTDH CBiTUNTHY TIPO 3JIOBXKUBAHHSA
Cay:X00BUM CTAHOBHUIIEM 3 OOKY Cy0 €KTiB BJIaJHUX
TMOBHOBAKeHb, KOPYIIIii0, POBKPATAHHA IeP:KaBHOTO
Ta KOMYHaJbHOTO MaiiHa TOIo (HampukJaam, CauHmi
Iep:KaBHUM peecTp CyZOBUX pimleHb; [lep:kaBHUH
peecTp pevoBUX MpPAB Ha HepyxXoMe MaiHo; CauHmi
nep:xaBHU peectp MBC; €nunuii nep:xaBHUI peecTp
ocib, AKi BUMHMJIM KOPYIIiliHi abo moB’A3aHi 3 KO-
PYIIIi€0 IPaBOMOPYIIIEHHA Ta iH.). A B ymoBax mii
PEKUMY BOEHHOTO CTaHy B YKpaiHi I TOABOIO TaKUX
BUIIB 3JIOUMHIB, AK IIPOTH MUPY, Oe3meKu JIIOACTBA
Ta MiKHApOIHOTO IIPABOIOPSAAKY, ITPOTHU OCHOB Ha-
mioHaJmbHOI Oe3meKu YKpaiHnu — Oep:kaBHA 3paja,
Kosrabopallifina OisiaIbHICTH, ITOCOOHUIITBO AEprKaBi-

arpecopy, — 0OCOOJIMBOTO 3HAUEHHA HaOyBae BiAKpHU-
Ta iHpopMmalisa, AsKa MICTUTbBCA B COIliaJIbHUX Mepe-
JKax, y Kibepmpoctopi. Toxx oueBMaHO, ITI0 Big TOTO,
AKUM crocoboM BraeTheda 3adixcyBatu iH(dopMmalio
3aJI€KUTH O KPUMiHAJBHUX IIPOBA’KEeHb, a caMe
CTaHOBJIEHHA iH(popMaIil AK H0Kas0BOI Ta ii OMiHKHT
3 TOUKHU 30Dy HAABHOCTI TaKUX SAKICHUX KpUTepiis,
AK HAJIEXKHICTh, TOCTATHICTh, OCTOBIPHICTH, MOMYCTHU-
MicTh. Y1 mepeBipka mocToBipHOCTI IMdpPOBUX FOKAa3iB
GesmmocepeqHBO OB’ sA3aHAa 3i cITocoO00M IX 30mMpaHHS Ta
dikcarrii. ¥ mugpoBoMy cepesoBUIIi 0COOJIUBOTO 3HA-
yeHHA HaOyBae BMIHHSA CJIiAY0T0 OOMPATH aKTyaJIbHY
Ta AOCTOBipHY iH(opMaliifo, AKa MOXKe OyTU BUKO-
pucraHa A GaKTUYHUX Ta IOPUANYHUX BUCHOBKIB.
Nperscs mpo Taki akicHi xapakTepucTHKY iH(pOpMA-
mii, A il peJeBaHTHICTH, MOCTOBIPHICTH Ta MTOKa30-
BiCTB, 1110 cOpUATHME 3a0e3IMeUeHHIO TpaBa 0codu Ha
CIpaBeIuBUY Cyn. AmKe B HETIOOAUHOKUX BUIIAIKAX
BiZKpUTI maHi MOXKYTh OyTH HempaBIUBUMU, TOOTO
HeJIoCcTOBipHUME ab0 HaBiTH HecTH AesiHdopmaliieo.
SAKIo mepiia BUKJINKAE CYMHIB 1070 11 IpaBamBOCTi,
TO OCTAHHSA CTBOPIOETHCS a00 TOITUPIOETHCA HABMUCHO
3 METOIO BBEJeHHA B OMAaHY 3a/JIs 3aBIAHHA IICUXO0JIO-
riuHOi, coliaJbHOI abo iHIMOIO IITKOAU OXOPOHIOBAHUM
3akoHOM iHTepecaMm. Toxx mokaszoBa cuia iHdopmarii
o3Hauae ii MOXKJIMUBICTL JOBecTH abo CIPOCTYBATU TOM
dakrT, Ipo AKUU UAEeTHCA y CIpasi.

Bessamepeuno, 110 PO3BUTOK KOMII'IOTEPHUX Ta
iHTepHEeT-TeXHOJIOTil, OiIbIll oIuMpPoBaHUIl CBIT, Bi-
KPUBAIOTHh HOBI MOJKJIMBOCTiI He JIMIIIE AJIA 3JIOYWH-
1[iB, a i TpaBOOXOPOHHUX oprauiB. Choromui cirimui
MOJKYTH 30upaTH JaHi PO MOTEHIINHI MOPYIIeHHA
IpaB JIIOAWHU 3a JOIIOMOTOIO0 TAKUX 3arajJbHOJOCTYII-
HUX JKepeJ, AK Bimeo Ta ¢ororpadii, iHmmx ma-
TepiasiB, 3aBaHTa)KeHUX B IHTepHeT, Ta myOsaikaiii
y comianpHUX Mepe:kax. B mpomy acmekTi mudposa
MeTOAMKA BCTAHOBJEHHA (haKTiB, II0 MalOTh IOPU-
IVYHe 3HAUEHH:, HABiTh y PEKUMIi peasibHOTO dacy,
030p0I0€ TTPABOOXOPOHIIIB HOBUMU MOKJIUBOCTAMU
LISl TPOBEJEHHA OH-JIAMH PO3CJIiIyBaHb 3JIOUMHIB, AKi
MMOBHiCTIO a60 YACTKOBO CIIMPAIOTHCA Ha 3araibHOIO-
cTynuy imdopmarrito. B sxocTi TakuxX po3pobOK MoKe
oyTu Burkopuctanuii IIpoTokosn Bepkrisi 3 BemeHHA
posciifyBaHb 3 BUKOPUCTAHHAM BIIKPUTUX IU(PPO-
BUX [aHUX, AKUHU omucye npodeciiini crangapru,
AKi cJyim sacTocoByBaTH TpW BUABJEHHi, 30upaHHi,
30epesKeHHi, aHaJi3i Ta mpeacTaBiIeHHI UGPOBOI iH-
dopmariii y BifKpuToMy AOCTYyHi Ta il BUKOPUCTAHHA
Y MiKHApOAHUX KPUMiHAJIbHUX PO3CIiLyBaHHAX Ta
poaciaimyBaHHAX y chepi mpaB JIOIWHN.

Cxaim BpaxoByBatu, 1o nudpoBy iHdopmaIiio
MOKHA OTPUMAaTH y BiIKPUTOMY MOCTYIIl IJISAXOM:
1) cmocTepe:xkeHHA; 2) 3amMUTy IoA0 myO6riuHoi iHdOP-
marii. OTpuMana i3 BifKpuTux mxepes indopmariisa
MOKe MaTH! JOKal30BYy IIiHHICTH Ta IiJ Yac PO3CJIi-
IYyBaHHA BUCTYIIATH B AKOCTi mokasy GarTty (dax-
TiB), TOOTO UM MOKe BOHA JOBeCTH ab0 CIIPOCTYyBATH
TOH (haKT, IPO AKUIN HAEThCA y CIpaBi, BUBHAUATHU
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mpaBoBi abo paxkTuuHi Hacaigru. ¥ IIporoxosi Bep-
KJi chopmysboBaHi Taki BuMmorm no iHdopmarlii A
Iokasy: a) HamifiHicTh (mpaBmomomibHicTs, abo mpas-
nuBicTh); 6) mocTOBipHiCTH (3mAaTHiICTH mpaIioBaTH
TIOCJIiIOBHO, HaMiiHO a00 BiAMOBiAHO M0 OUiKyBaHb);
B) COpaB:KHICTL ab0 MificHiCTH (TOUHICTH, TPABAMBICTH
abo BizmoBimHicTE arTam).

Cepen MPUHIIUIIIB, Ha AKUX OYAYETHCA PO3CIiTy-
BaHHA KPUMiHATBHUX MIPOBAKEeHb 3 BUKOPUCTAHHAM
BIAKPUTUX ITUMPPOBUX AAHUX, BUALIAIOTD, IO-IIEPIIIE,
upodecitini mpuHIUON (IPO30PicTh, KOMIETEHTHICTS,
00’€KTUBHiCTb, 3aKOHHICTH, NMOiH(OPMOBAHICTH IIPO
0esmeKy); Mo-Apyre, METOMOJIOTiUHi (TOUHICTH, MiHi-
misaria mammx, 36epeskeHHA iH(opmalii, 6esmexa 3a
3aMOBUYBAHHAM); IO-TPETE, eTUYHI (TigHiCTh, TAKTOB-
HiCcTb, iHKJIIO3UBHICTD, He3aJIeKHICTh, ITPO30picTh) [8].

TakuMm ymHOM BHUCHOBYEMO, IO BigKpuTa iH(MOP-
Mallid € OJHUM i3 BUIB MOKYMeHTOBaHOI iH(opmalrii,
SAK Takoi, IIT0 CTBOPIOETHCA, 30epiraeTbcsa i mepema-
€ThCS 3a TOTIOMOTOI0 eJIeKTPOHHOTO ObsamgHaHuA. | He
Ba'KJMBO, B AKill (popMi CTBOpPEHO mIpoIllecyasibHUMI

JIOKYMEHT — IIallepoBill 4u eJeKTPOHHIiM, BiH MOXKe
BUKOHYBATU JUIIE OAHY (QYHKIII0 — OYTH TOKa30M
Y KPpUMiHAJILHOMY TIPOBAIKEHHi.

BucHOBKM Ta MepCHEeKTHUBU MOTAJBIIMX TOCJi-
mskeHb., B mizcymMKy 3adHaummo, IO BiAKpHUTI maHi
B Mepexi IHTepHeT € meBHUM IOPUAUYHUM (eHOMEe-
HOM, 3aJIyYeHHA AKUX [0 IOPUAUUYHUX IIPOIENYDP AK
ITOKAa3iB MOJKJIMBE JIUIIIE HA YMOBaX BUKOPUWCTAHHIA
TeXHIUHUX Ta IIPOTPAMHUX 3acCO0iB AJA oJep:KaHHA
irgopmariii, sxa Ha HUX 3adikcoBaHa. BoHu He mMoO-
JKYTh cOpuiiMaTucsa 0es3rmocepenHbo, a MOTPedyIoTh
BUKODPUCTAHHA TeXHIUHUX Ta IPOTPaAMHUX IIPUCTPOIB
IJIA oJlep»KaHHA BiAgmoBigHOol iH(opmarii 3a momomo-
rol0 MeTaJaHWX, AKi il XapakTepusyioTh U MOXKYTh
imenTH(MiKYyBaTU, BUABUTHU MOXOMKEeHHSA ab0 icTopito
CTBOPEHHA MO0Ka3iB, a TaKoK BiAmoBimHI maTtu i yac
ii cTBOpeHHA NUGPOBUX NAHUX.

ITopmanepmuit MOKJINBUYN PO3BUTOK KOHIIEIITil Bif-
KpUTHUX IMUPPOBUX AAaHUX AK MOKA3iB y KPUMiHAJIBHO-
My TPOBaKeHHi MOB’A3aHUN 3 MOMOBHEHHAM cT. 99
KIIK 11010 eIeKTPOHHUX IOKa3iB AK miKepes JoKasiB.
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FUNDAMENTAL PRINCIPLES OF OUTER
SPACE (COSMIC) LAW DEVELOPMENT

OYHAAMEHTAJIbHI NMPUHLUUNIN
CTBOPEHHA KOCMIYHOTIO NPABA

MDXHAPOOHE MPABO

Summary. The article presents the results of a philosophical and legal study on the search for fundamental principles on
which Outer Space Law should be developed.

The study substantiates the fact that Outer Space Law cannot be established by analogy with other types of law and it is
undesirable to create it based on classical law.

The research identifies fundamental principles on which the entire process of Outer Space Law development can be based.

The first fundamental principle states that Outer Space (Cosmic) Law is a “Tabula Rasa Juris” (blank slate for law).

Under the second fundamental principle, the Cosmos has always remained the territory of “Res Communis Animal Rationale
(the territory available to all intelligent beings).

The third fundamental principle says that Cosmos is the territory of “Res Nullius Civitatis” (the territory that does not belong
to any state).

That is, according to these three principles, the Cosmos is a common territory for all intelligent beings and does not fall
under the jurisdiction of any state. Outer Space Law should be accessible to all intelligent beings who wish to participate in its
development from the very beginning.

At the same time, based on the mentioned principles, it may be concluded that the regulation of human relations in the Cos-
mos (which also includes outer space and celestial bodies) and, accordingly, the creation of Outer Space Law is the exclusive
prerogative of “Animal rationale” (except for Outer Space Public Law that regulates relations between or among states).

Itis also possible that other principles may influence the process of Outer Space Law development. However, these principles
cannot contradict the three fundamental principles outlined in this study.

Key words: space, space law, space activity, fundamental principles, international law, legal theory.

»”

AHoTaUif. Y CTATTi BUCBITIEHO Pe3ynbTaTh PilocoPcbKo-IopUgnIHo20 gocaigrueHHs NoLyKy GyHgaMeHTaIbHNX NPUHLM-
MiB, Ha AKNX MOBMHHO CTBOPIOBATUCH KOCMIiYHe Mpaso.

06/ pyHTOBAHO Te, Lo KocMituHe NpaBo He BapTo OygyBaTy 3a AHA/IORIEID 3 iHWMMM BUGAMM MPABd, OA3yYnChb Ha KAACKY-
HOMY Mpasi.

3a pe3y/bTaTamm nPoBegeHo20 JOCigkeHHs BU3HA4YeHO GyHGAMEHTAbHI MPUHLMMN, HA SKUX MOXe [PYHTYBATUCS BECh
npoLiec popmyBaHHs KOCMi4HO20 npasa.

IMepLunii yHgameHTanbHUI MPUHLMI CBIGUMTb PO Te, Lo KocmidHe npaBo € “Tabula Rasa Juris” (4nctuii apkyLw gas npasa).

Zpyauii pyHgamMeHTanbHUI MPUHLMI 0OYMOBJIIOE Te, L0 KOCMOC 3aBXgu 3a1MILIAETbes TepuTopieto “Res Communis Animal
Rationale” (teputopis, ika CrifbHa g BCiX pO3yMHUX iCTOT).

TpeTiii pyHgameHTanbHUI MPUHLMI BKA3YE Ha Te, Lo Kocmoc € Teputopieto “Res Nullius Civitatis” (Teputopisi, sika He Hane-
YKUTb KOGHIN gepKasi).

TobTo, BignoBigHO o UMX TPbOX MPUHLMMIB, KOCMOC € CMiIbHOIO TePUTOPIED §A1si BCIX pO3yMHUX iCTOT i He MoTpannse nig
I0PUCGUKLIIO XKOGHOI gepxxaBu, a KocMiyHe npaso mae OYTu BIGKPUTUM /ISl BCIX PO3YMHMX ICTOT, ki OQXaoTb B3STH y4aCTb
Y 11020 CTBOPEeHHI, MOYMHAIOYM i3 BUTOKIB.
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BogHouac, 3Baxatodn Ha BKA3AHI MPUHLMIK, MOXIMBO BUCHYBATH, LO PE2YIIOBAHHS BIGHOCUH MK J1logbMu B KOCMOCH
(go AK020 TAKOX BigHOCATLCSI KOCMIYHMI NPOCTIp i HebecHi Tina) i, BignoBigHo, CTBOPeHHsI KOCMIYHO20 NpaBa € BUK/IOYHOIO
npepozatusoto “Animal rationale” (okpim KocmiuHo2o nybniyHO20 NpaBa, sike pe2ymoe BigHOCUHN MiX gepaBam).

TaKOX gOMyCKAETbCA ICHYBAHHA W IHLWMX NPUHLUMIIB, SIKi MOXYTb BIIMBATM HA MPOLEC CTBOPEHHS KocMiyHo20 npasa. Og-
HAK, Ui IPUHUMIN HE MOXYTb CynepednTi TpboM GyHJAMEHTAIbHUM MPUHLMIAM, SIKi OKPeCIeHO Y LibOMYy JOC/gMKeHHI.
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npasa.

Introduction

Problem Statement. As of today, figuratively

speaking the process of regulating relations in
outer space and on celestial bodies resembles frozen
volcanic lava, which flowed in different directions,
bypassing inconvenient areas, and now froze in dif-
ferent places, featuring a “patchwork” and “holey”
blanket with a large number of patches.

The reason for this is that the regulation of space
activities and space relations mainly occurred in
a “manual mode” and most frequently after the fact
(after certain events occurred in outer space). At
the same time, the adopted international documents
were largely based not on specific experience and
fundamental principles but only on the assumptions
of representatives of different states. Ultimately,
the mentioned situation led to the emergence of nu-
merous contradictions, misunderstandings, and vio-
lations of the rules of space activities. De facto, in-
ternational law has already ceased to regulate space
activities and is gradually turning into an atavism.

To change the situation, it is necessary to under-
stand the basic principles on which the process of
regulating space activities and space relations should
be established, that is, to understand the conditions
that should become decisive for the development of
Outer Space Law.

The status of the issue. Many scientists and law-
yers have studied the process of Outer Space Law
development.

Conducting the research, the author has analyzed
many works of famous legal scholars in the field of
Outer Space Law, in particular: “The first quarter-
century of spaceflight” Marcia S.Smith, “Studies in
International Space Law” Bin Cheng [2], “The Law
of Outer Space” Albert K.Lai [9], “The concept of
state jurisdiction in international space law” Imre
Anthony Csabafi [3], “Declaration of Legal Princi-
ples Governing the Activities of States in the Ex-
ploration and Use of Outer Space” Asamoah O.Y.
[1], “International Law and Outer Space Activities”
Ogunbanwo O.Ogunsola [14], “An introduction to
space law” Diederiks-Verschoor I.H. P. [4], “Essays
on space law” Natalia Malysheva [10], “International
space law” Grigorov O.M. [5], “Pioneers of space
law” Stephan Hobe [6], “Soft law in outer space:
the function of non-binding norms in international
space law” Irmgard Marboe [11], “War and peace
in outer space: law, policy, and ethics” Cassandra

Steer and Matthew H.Hersch [16], “International
law” Malcolm N.Shaw [15], “Fundamentals of Space
Law and Policy” Fabio Tronchetti [18], and others.

However, these works present the results of stud-
ies only of existing international instruments and
legal mechanisms governing space activities, such as
international treaties or United Nations resolutions,
Declarations, and Conventions. At the same time, sci-
entists mainly analyzed only those factors that became
the reason for the legal regulation of space activities,
and the legal principles that arose after the creation
of Outer Space Law, that is, became its consequence.

In turn, no one has ever explored the fundamen-
tal principles based on which Outer Space Law was
originally supposed to be developed.

The article is aimed at searching for theoretical,
philosophical, and universal factors that could be
formulated into fundamental principles based on
which Outer Space Law should be developed.

In the future, the results of this study will make
it possible to completely reconsider the approach
to the development of Outer Space Law, which will
subsequently eliminate its shortcomings and make
Outer Space Law universal and effective.

The basic material. Fundamental principles
for the development of Outer Space Law
The first principle of Quter Space Law
development

When discussing conditions that are the deter-
mining factors for the Outer Space Law develop-
ment, it is necessary to understand that Outer Space
Law is a unique type of law. It cannot be established
by analogy with other types of law, such as maritime
or air law due to the fact these types of law regu-
late relations only within the boundaries of planet
Earth. In turn, planet Earth is the natural habitat
of a human, where one is born, grows up, and lives,
and where all natural environments are intercon-
nected with each other and with a human. However,
the environment for the application of Outer Space
Law is the Cosmos: open outer space and celestial
bodies beyond the Earth, which are not the natural
habitat of humans and do not belong to anyone. That
is, outer space and celestial bodies are an alien en-
vironment for a human, where one is only a guest.
The entire legal space can be divided for humanity
into a “domestic room” (in which people can set their
own rules) and an “alien room” (in which people

101



// MixknapopHe npaso //

// MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
Cepia: «lOpuaununi Hayku» // N2 12 (70), 2023

cannot set rules but can only agree on the principles
of cooperation) [13].

In this regard, we should not expect from Outer
Space Law the form in which people are usually
accustomed to understanding “law” due to the ex-
clusivity of the environment concerning which this
new “law” is created [13].

Moreover, it is generally undesirable to develop
Outer Space Law based on classical law, which has
long turned into an artificially tangled labyrinth
where both lawyers and common people get lost, and
the builders of this labyrinth use its mechanisms to
establish endless “Fraus legi fit”, allowing them to
achieve personal benefits.

It is necessary to understand that Outer Space
Law is a new type of law that shall be created from
scratch. In other words, concerning humanity Outer
Space (Cosmic) Law is “Tabula Rasa Juris”, and
this is the first principle that is the basis for its
development.

At the same time, when creating Outer Space
Law, it is necessary to remember the way the An-
cient Roman jurist Ulpianus described the essence of
the law: “Est autem a justitia appellatum: nam, ut
eleganter Celsus definit, jus est ars boni et aequi” [8,
p- 18] (the author’s translation: “it comes from the
word ‘justice’, for according to Celsus’ excellent defi-
nition, the law is the art of goodness and equity”).

It could therefore be said that for the first time,
humanity has the opportunity to create a new, fair,
and effective law, avoiding all previous mistakes.
And this new law can eventually turn into a global
law for the entire Universe — “Universum juris” [13].

The second principle of Outer Space Law
development

In turn, today Outer Space Law is an object of
great interest to many states on Earth, which are
directly involved in its creation. Perhaps this is why
modern Outer Space Law is the product of states sole-
ly and the United Nations. Although the Resolutions
and Declarations of the General Assembly of the Unit-
ed Nations have stated many times that the Cosmos
does not belong to states but is the common heritage
of mankind [19], [20], humanity does not have access
to the formation of Outer Space Law. Admittedly the
main reason for this state of affairs is the restrictions
on the relevant access to the development of Outer
Space Law based on formal bureaucratic features by
states and the United Nations. However, other rea-
sons prevent people from participating in the creation
of Outer Space Law, based on the division by borders,
languages, and ideologies. In this regard, a certain
system of inequality arises when people living in
a space superpower have more rights and opportuni-
ties to take part in the creation of the Outer Space
Law and receive more benefits from space activities
than people living in another state.
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Therefore, even the Bible includes many allusions
to universal equality, for example: in the “Book of
Job” (chapter 3 verse 19 and chapter 33 verse 6) [7,
p. 1555, 1629] and in “Letter to the Colossians”
(chapter 3 verse 25) [7, p. 3878], as well as in other
parts. Muslims also tell us that the prophet Muham-
mad preached universal equality. This has also been
repeatedly stated in the Constitutions of many coun-
tries. Moreover, we can say that there is a generally
accepted and universal concept according to which
all individuals are equal in rights, including Cosmos.
However, it is important to bear in mind that this
concept of equality is dual — that is, it assumes that
only those individuals who understand the principles
of equality and consider themselves equal to others
can be equal to each other. That is to say that for in-
dividuals to have equal rights in a society, these in-
dividuals shall understand what “equality” is. Thus,
individuals need reason to comprehend the concept
of “equality.” Accordingly, it can be concluded that
only a rational individual (an “Animal Rationale” or
rational being) is capable of recognizing and accept-
ing the concept of equality of rights.

In this case, it can be shown that only intelligent
individuals (which can include both humans and ex-
traterrestrial beings) rights can be equal concerning
the Cosmos. For such individuals, the Cosmos has
always been the territory of the “Res Communis
Animal Rationale” (the territory common to all
intelligent beings) [13]. And this is the second prin-
ciple of the formation of OQuter Space Law.

The third principle of Outer Space Law
development

At another point, as Irish and British writer and
philosopher Jonathan Swift correctly noted, not all
individuals can be considered “Animal Rationale”
(a rational being). In most cases, the individual is
only “Animal capax Rationis” (capable of reason)
[17, p. xxxiv]. He proceeded from the fact that for
“Animal rationale” only knowledge of the way to
act correctly (that is, knowledge of fair principles
of equality) is sufficient to act correctly. In turn,
“Animal capax rationis” requires clearly defined
norms that would indicate the mode of conduct and
punishable actions.

It was “Animal capax rationis” who developed the
first systems of norms, based on which states were
created. At the same time, the wonder is not how
it happened, but that it happened at all. At some
point in time, at birth, a human turned out to be not
only a human but also a citizen of the state. And al-
though the first cry is not a request for citizenship,
one receives it automatically with all the fair and
unfair rules of life in such a state.

In this regard long time ago ancient Roman law-
yer Ulpianus declared correctly: “cum iure naturali
omnes liberi nascerentur” [8, p. 24] (the author’s
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translation: “all men are by nature free”). Howev-
er, in modern realities, it is necessary to recognize
that a person is not born free but from the moment
of birth one immediately becomes a servant of the
legal system of the state, which one never chose
and consented to. Growing up, a person is forced
to accept this legal system, and one pledges loyalty,
realizing the risk of becoming a stateless person and
the discard of society. Regardless of the place on
Earth, one cannot hide from the pursuing state legal
systems that seek to prove their legitimacy even on
the high seas (“terra nullius”).

The Cosmos is the only place where states do not
have power and cannot dictate their terms and rules
provided Cosmos is outside their jurisdictions, and
for them, as subjects of the political organization
of society, Cosmos is the territory of “Res Nullius
Civitatis” (the territory that does not belong to any
state) [12]. That is the third principle for the for-
mation of Outer Space Law.

Conclusion and prospects for further research.
In the course of research, the author has identified

fundamental principles on which the entire develop-
ment of Outer Space Law can be based.

In this case, it is only about three basic princi-
ples, according to which the Cosmos is a common
territory for all intelligent beings and does not fall
under the jurisdiction of any state. Outer Space Law
should be accessible to all intelligent beings who
want to participate in its creation from the very
beginning.

At the same time, based on these principles,
we can conclude that the regulation of relations
among people in the Cosmos (which also includes
outer space and celestial bodies) and, accordingly,
the creation of Outer Space Law is the exclusive
prerogative of “Animal rationale” (except for Outer
Space Public Law that regulates relations between
or among states).

It is also quite possible that other principles may
influence the process of Outer Space Law develop-
ment. However, these principles cannot conflict with
the three fundamental principles outlined in this
study.
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Summary. The article, based on the sources of international law, examines the legal nature of the right to adequate housing
and possible ways of implementing this basic right in the national legal space at the general theoretical level. The author notes
that the right to adequate housing is a basic social human right. Being enshrined in the sources of International Law, the right
to adequate housing has mainly declarative properties’, which actualizes the problem of its implementation in the national legal
space. The full implementation of this right largely conditions the effectiveness of Ukraine’s renovation processes. Realization
and enforcement of this right, in the author’s opinion, in the national legal space is fraught with difficulties due to the complexity
of national legal systems, especially in the context of ‘international-national’ relations. The author concludes that the right to
adequate housing is a meritorious good, which excludes its commodification, but it cannot considered that it has no price. The
author concludes that the operation of market institutions and, accordingly, property structures in the implementation of the
right to adequate housing is subject to significant transformation. By its nature, the right to adequate housing closely linked to
other rights that can realized in the context of inclusive institutions. At the same time, the author emphasizes that the theory
of the right to the city can serve as a summarizing theory for ensuring the right to adequate housing and ensuring its imple-
mentation in the national legal space. The author argues that addressing the right to adequate housing requires strengthening
the role of local communities and developing inclusive urban institutions, as this approach allows taking into account the moral
externalities associated with the granting of this right.

Key words: human rights, international law, national law, implementation, right to adequate housing, inclusive institutions,
meritorious good.

AHOTaUif. Y CTaTTi, [PYHTYIOUMCb HA gxxepenax MiXHapogHO=20 npasa, Ha 3a2a/1bHOTEOPETUYHOMY PiBHI GOCAIGXKYIOTbCS
MUTAHHS MPABOBOI MPUPOGK MPABA HA JOCTATHE XXUTIO, A TAKOX MOXUIMBI LL/ISIXM IMIIeMeHTauii Lib020 6a30B8020 NpaBa B HAL-
OHQ/IbHWIi NPABOBMIA MPOCTIp, 5IKi aBTOp BOAYAE y BNPOBAGXKEHHI iHK03UBHUX PABOBUX IHCTUTYTIB. ABTOP 3A3HAYAE, L0 NPABO
Ha gOCTATHE XXMT/IO € 6A30BMM COLIAILHAM MPABOM IOGUHU. bygyun 3aKpinaeHnM y gkepenax MixHapogHo20 Npasd, Npaso
Ha agekBATHe XMT/I0 MAE NepeBaXXHO ‘geknapaTuBHi BAACTUBOCTI”, L0 aKTyanisye npobemy /o20 iMnaemeHTauii B HaLioHa b-
HWIA NpaBoBuii MPocTip. MOBHOLIHHA iMMaeMeHTauis Libo20 NpaBd, Ha gyMKy aBTOpd, 3HAYHOIO MipOI0 3YMOBJIIOE €PeKTUBHICTb
npoLieciB peHoBauii YkpaiHn. ABTOp BBAXGe, 1O peanizauis Ta 3abe3nedeHHs GOTPUMAHHS Lib020 MPaBd y HALOHANbHOMY
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MpaBoBOMY MPOCTOPI MOB’A3aHA 3 TPYGHOLLAMM, 3yMOB/IEHNMM CKAAGHICTIO HALiOHAIbHUX IPABOBMX CMCTeM, 0COOIMBO B KOH-
TeKCTi BIGHOCMH “MiDKHAPOgHe — HALiOHa/IbHe”. ABTOP gOXOGMTb BUCHOBKY, WO NPABO HA JOCTATHE XXUTIO € MEPUTOPHUM 6/1a-
20M, LU0 YHEMOX/IMB/IIOE 1020 KOMMOGUPIKALilo, ane He MOXHA BBAXATH, LLIO BOHO He MAE LiHW. ABTOp pob1Tb BUCHOBOK, LLO
gisi PUHKOBMX IHCTUTYTIB, i BIGNOBIGHO, MAMHOBMX KOHCTPYKLIN 30 YMOBM iMIIeMeHTaLii Npasa Ha ageKBATHe UTIO nigsed-
10Tb CyTTEBIV TPAHCHOPMaLii. 3a CBOEI MPMPOGOI0 NPABO HA JOCTATHE XXUT/IO TiCHO MOB'A3aHe 3 iHLWMMM NPABAMM, SIKi MOXYTb
OyTv peani3oBaHi e B KOHTEKCTI iHK/IO3UBHMX IHCTUTYTIB. [1py LibOMY ABTOP AKLIEHTYE yBagy, LU0 Y3a2a/1bHIOYOK TeOPIElD
g5 3a0e3neyeHHs PABa Ha goCTATHE XMTIO Ta 3abe3meyeHHs 11020 iMnieMeHTauii B HaLOHAIbHWI IPABOBMIT MPOCTIp MOXe
C1y2yBATH TeOpisi NPaBaA HA MICTO. ABTOP BBAXAE, WO PO3B’A3AHHS MPoOieMu Npasa Ha goCTATHE MO0 NoTpebye NOCUIEHHS
posii MiCLIeBMX 2pOMAg TA PO3BUTKY IHKIIO3UMBHUX MICbKMUX IHCTUTYLiH, OCKIIbKM TAKMI MigXig gae 3Mo_y BPAxXoByBATU MOPA/IbHI

eKcTepHaii, M0B'A3aHi 3 MPUCBOEHHSM LibO20 MpaBda.

Knio4oBi cnoBa: npasa ntognHu1, MkHGpogHe MpaBo, iMeMeHTauisl, HaLiOHA/IbHe MpaBo, MPaBo HA gOCTATHE JMTIO,

iHK/IO3MBHI IHCTUTYTW, MepuTOpHe 61a20.

t is undeniable that housing is a fundamental hu-

man right, as it is key to human well-being and
serves as the foundation for other rights, including
the right to health, education, water and sanitation,
freedom of association and expression, and the right
to life itself. It is this understanding of the right
to adequate housing that gives it meaning in the
context of human rights.

Human rights approaches arising from interna-
tionally agreed instruments can influence the way in
which States support the homeless in the face of oth-
er competing influences. Indeed, there are a plurali-
ty of normative systems within the decision-making
environment of State bodies. The advancement of
human and housing rights competes with pressures
for profits, market competitiveness, efficiency and
cost-effectiveness in the neo-liberal climate [1].

The armed aggression against Ukraine and the
resulting influx of refugees and internally displaced
persons have extremely exacerbated the housing
problem. For the fall of 2023, almost 160 thousand
buildings and structures in Ukraine destroyed due
to Russian aggression, about 20 thousand of which
are multi-storey buildings [2]. Currently 6,335,100
refugees from Ukraine recorded globally [3]. The
return home of persons forced to leave their homes
depends to large extent on guarantees of the right
to adequate housing. Thus, issues to the right to
adequate housing have become particularly relevant.

Issues related to the right to adequate housing
are the subject of many studies in foreign literature,
mainly in the context of human rights.

In particular, Kenna, P. [1] in the detailed book
produced on the issue of Housing Rights and Human
Rights provides a critical analysis of such instru-
ments, and how they have been used in different
countries, particularly in the European Union. Chris-
tophe Golay and Melik Izden [4] present examples of
implementation of the right to adequate housing on
the national level, point out what monitoring mecha-
nisms are available on the international, regional and
national level for use by victims of violations of their
right to adequate housing. Manuel B. Aalbers & Ken-
neth Gibb [5] in the special issue presents case studies
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of housing struggles from around the globe that are
framed within a right to the city perspective. In this
special issue present a short synopsis of the idea of
a right to the city, as put forward by Henri Lefebvre;
second, we briefly discuss earlier work that has used
a right to the city lens to look at housing; and third,
we provide an overview of the papers that make up
this special issue. Clarence J.Dias & Scott Leckie [6]
argues that adequately resourced and clearly-defined
initiatives by the international human rights commu-
nity involving activities designed to prevent housing
rights abuses, to empower, educate and train citizens
about their entitlements to adequate housing as a hu-
man right and the incorporation of housing rights
themes within ongoing human rights operations at
the field level could go a long way towards actually
protecting this fundamental human right. Hohmann,
Jessie M. [7] asserts that the right to housing may
seem an insignificant response, at worst even a dis-
traction from the real issues and other avenues for
action. It is only one resource among many — polit-
ical, legal, economic — that must be pursued. Vols,
M., and Dyah Kusumawati, E. [8] analyses if, and
how, the international right to housing obliges states
to protect the victims of justifiable evictions, partic-
ularly evictions due to rent arrears.

The few works devoted to the study of the prob-
lem of the right to adequate housing, published re-
cently in Ukraine, attempt to go beyond the narrow
subject matter of research and consider this topical
issue synthetically. In particular, Stepanova T.V. [9]
examines the issues of the current state of regulato-
ry regulation of the right to housing, substantiates
the complex nature of this right, the protection of
which is possible only by joint means of constitution-
al, criminal, administrative, civil and housing law.
Tchaikovsky O.I. [10] concludes that the majority
of rights and freedoms, guaranteed to us by the
Constitution as the standards of possible behavior
generally accepted worldwide, belong to every person
from the birth, and the society and the government
recognize that as a fact.

The purpose of this study is to identify the ways
of the right to adequate housing implementation in
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the National Space law based on the analyses of the
sources of International law, analytical studies and
proceeding from its legal nature.

The rights to housing originally established as
part of the development of international human
rights. In addition, numerous scholars and social
advocates claim that the global legal interpretation
of the right to housing served as the basis for na-
tional legal systems.

After the second World War (1939-45) the na-
tions of the world set out in the Universal Declara-
tion of Human Rights, 1948, (UDHR), the first clear
articulation of all these rights, civil and political,
as well socio-economic [1]. From this moment until
the events related to the aggression against Ukraine,
starting from 2014, human rights have been a kind
of “currency of international standards and compar-
isons”, a source of legislative inspiration.

So, the right to housing as a fundamental human
right for the first time was recognized in the Uni-
versal Declaration of Human Rights [11] (Article
25(1)):

Everyone has the right to a standard of living
adequate for the health and well-being of himself
and of his family, including food, clothing, housing,
and medical care and necessary social services, and
the right to security in the event of unemployment,
sickness, disability, widowhood, old age or other lack
of livelihood in circumstances beyond his control.

The development of the provisions of the Uni-
versal Declaration of Human Rights embodied in
most human rights instruments and regarded as an
integral part of economic and social rights. These
conventions are: INTERNATIONAL COVENANT ON
ECONOMIC, SOCIAL AND CULTURAL RIGHTS [12]
(Article 11(1)) — The States Parties to the present
Covenant recognize the right of everyone to an ade-
quate standard of living for himself and his family,
including adequate food, clothing and housing, and
to the continuous improvement of living conditions.
The States Parties will take appropriate steps to en-
sure the realization of this right, recognizing to this
effect the essential importance of international co-op-
eration based on free consent; International Conven-
tion on the Elimination of All Forms of Racial Dis-
crimination [13] (Article 5(e)(iii)) — States Parties
undertake to prohibit and to eliminate racial discrim-
ination in all its forms and to guarantee the right
of everyone, without distinction as to race, colour, or
national or ethnic origin, to equality before the law,
notably in the enjoyment of the following rights: (e)
Economic, social and cultural rights, in particular:
(i) The rights to work, to free choice of employment,
to just and favourable conditions of work, to protec-
tion against unemployment, to equal pay for equal
work, to just and favourable remuneration; (iii) The
right to housing; Convention on the Rights of the
Child [14] (Article 27 (1)) — States Parties recognize

the right of every child to a standard of living ade-
quate for the child’s physical, mental, spiritual, moral
and social development; Convention on the Elimina-
tion of All Forms of Discrimination against Women
[15] (Article 14(2)) — States Parties shall take all
appropriate measures to eliminate discrimination
against women in rural areas in order to ensure,
on a basis of equality of men and women, that they
participate in and benefit from rural development
and, in particular, shall ensure to such women the
right: (h) To enjoy adequate living conditions, par-
ticularly in relation to housing, sanitation, electricity
and water supply, transport and communications;
Convention relating to the Status of Refugees [16]
(Article 21) — As regards housing, the Contracting
States, in so far as the matter is regulated by laws
or regulations or is subject to the control of public
authorities, shall accord to refugees lawfully staying
in their territory treatment as favourable as possible
and, in any event, not less favourable than that ac-
corded to aliens generally in the same circumstances.

Even during times of peace and apparent progress
in implementing human rights, the fulfillment of
the right to adequate housing greatly influenced by
prevailing political regimes and the level of industri-
al or political development. Really, the “worldwide
recognition does not, however, guarantee the right
to housing is well implemented at the national level”
[8, p. 238].

The problem of the authority of international le-
gal instruments becomes even more pressing in light
of the aggression against Ukraine. It raises doubts
about the observance of human rights, including the
right to housing. In case the system of international
legal instruments that serves as their foundation
loses its authority and political/legal significance
under such circumstances, the situation worsens.

As a rule, when a State ratifies one of the Cov-
enants, it accepts a solemn responsibility to apply
each of the obligations embodied therein and to en-
sure the compatibility of their national laws with
their international duties, in a spirit of good faith.
Through the ratification of human rights treaties,
therefore, States become accountable to the inter-
national community, to other States, which have
ratified the same texts, and to their own citizens and
others resident in their territories [see 17].

The Guidelines for the Implementation of the
Right to Adequate Housing the following implemen-
tation measures are:

(a) States, including their judiciaries, must en-
sure that the right to adequate housing is recog-
nized and enforceable as a fundamental human right
through applicable constitutional and legislative pro-
visions or through interpretations of interdependent
rights such as the right to life. It should be integrat-
ed into policy and programme design and included
in the training of lawyers and judges;
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(b) The right to housing should be defined as
the right to live in a home in peace, security and
dignity, and include security of tenure, availability
of services, affordability, habitability, accessibility,
appropriate location and cultural adequacy;

(c) Courts should adopt interpretations of domes-
tic law that are consistent with the right to housing
when exercising judicial review and Governments
should promote such interpretations, including in
pleadings in court cases;

(d) The right to housing must be recognized and
affirmed as indivisible and interdependent with oth-
er rights, including the rights to life, security of
the person and equality, and these rights should be
interpreted to the greatest extent possible in such
a way as to facilitate the full protection of the right
to housing [18].

Thus, the obligation of States to recognize the
right to housing manifests itself in several key ar-
eas. Firstly, all countries must recognize the human
rights dimensions of housing, and ensure that no
measures of any kind taken with the intention of
eroding the legal status of this right. Second, leg-
islative measures, coupled with appropriate policies
geared towards the progressive realization of hous-
ing rights, form part of the obligation ‘to recognize’.
Any existing legislation or policy which clearly de-
tracts from the legal entitlement to adequate hous-
ing would require repeal or amendment. Policies and
legislation should not be designed to benefit already
advantaged social groups at the expense of those in
greater need. Thirdly, a genuine attempt must be
made by States to determine the degree to which this
right is not in place, and to target housing policies
and laws towards attaining this right for everyone
in the shortest possible time. In this respect, States
must give due priority to those social groups living
in unfavorable conditions by according them partic-
ular consideration [19].

The right to adequate housing is relevant to all
States, as they have all ratified at least one inter-
national treaty referring to adequate housing and
committed themselves to protecting the right to ad-
equate housing through international declarations,
plans of action or conference outcome documents
[see 18]. However, given the current transformative
changes in the realm of human rights, it is evident
that the dialectical relationship between national
legal systems and the international community on
one hand, and national legal systems and citizens on
the other, is undergoing a significant shift.

In our view, local communities should be the me-
diators of the right to adequate housing, and pos-
sibly other basic human rights as well. Indeed, the
growing role of cities in modern society and their
changing role on a global scale allows us to raise
the question of the special nature of the social and
legal organization of a modern city. In this case, the

108

once homogeneous legal space of the national state
acquires a differentiated form of its organization —
local (city) and national law [20]. Moreover, each of
these loci interacts in a special way with interna-
tional aspects of legal phenomena and processes [21].

It should be noted that it is the complexity of
the right to adequate housing that makes it possible
and necessary to realize it through the architecture
of inclusive institutions based on the concept of the
‘right to the city’. Only then, in our view, can the
realization of the right to adequate housing be truly
successful.

In this regard, it is necessary to recall the ba-
sic rules-recommendations in the acts of the UN
General Assembly and the Council of Europe based
on the idea of the ‘right to the city’, in particu-
lar: The 2030 Agenda for Sustainable Development,
which sets out 17 Sustainable Development Goals
(SDGs) [22]; The New Urban Agenda, the outcome
document agreed upon at the Habitat III conference
in Quito, Ecuador, in October 2016 [23]; European
Urban Charter II (New Urban Manifesto) Adopted
by the Congress during its 15th Plenary Session on
May 29, 2008 in Strasbourg [24]; THE EUROPEAN
CHARTER OF EQUALITY OF WOMEN AND MEN
IN THE LIFE OF LOCAL COMMUNITIES Presented
at the General Assembly of the Council of European
Municipalities and Regions, Innsbruck, May 2006,
drawn up by the JURISPRUDENCE THE ROLE OF
SOCIETY IN THE DEVELOPMENT OF SCIENTIFIC
IDEAS 72 Council of European Municipalities and
Regions within the framework of the 5th Commu-
nity Action Program for Gender Equality [25]; UN
General Assembly, 2015, Transforming our world:
the 2030 Agenda for Sustainable Development, res-
olution A/RES/70/1, September, New York [26], as
well as some other acts.

These acts aims to ensure responsive, inclusive,
participatory and representative decision-making
at all levels, emphasizing the importance of public
access to information, protection of fundamental
freedoms and the promotion of nondiscriminatory
laws and policies for sustainable development [see
27, p.71-75.]. The realization of these objectives,
however, should not considered as an end in itself.
Instead, the focus should be on providing adequate
housing for all people in the community taking into
account the guidelines proposed by international
instruments in this field.

In fact, “housing is only one dimension albeit
a crucial one of the wider right to the city as an
oeuvre that constitutes a fundamental analysis and
contesting of the way urban space is produced with
primarily its exchange values in mind, producing
alienation, exclusion and expropriation” [28, p.212].

Furthermore, we believe that only through the
introduction of inclusive urban institutions can we
effectively address the fundamental issue of recog-
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nizing and protecting the right to adequate housing,
while ensuring that the forms of its implementation
are consistent with the core principles of this right.

The realization of the right to adequate housing
through inclusive institutions is facilitated by the
complex structure of this right itself. Thus, the
right to adequate housing contains freedoms. These
freedoms include: Protection against forced evictions
and the arbitrary destruction and demolition of one’s
home; The right to be free from arbitrary interfer-
ence with one’s home, privacy and family; and the
right to choose one’s residence, to determine where
to live and to freedom of movement.

The position of the Office of the United Nations
High Commissioner for Human Rights, reflected
in Fact Sheet No. 21/Rev.1The Right to Adequate
Housing, according to which “The right to adequate
housing is NOT the same as the right to property”
[29]. Noted above raises the question of the legal
nature of this right. To state that the right to ad-
equate housing is a basic human right is obviously
insufficient to understand the essence of this right.

A basic aspect for understanding the idea of
the right to adequate housing is that this right
“is broader than the right to own property as it
addresses rights not related to ownership and is
intended to ensure that everyone has a safe and
secure place to live in peace and dignity, including
non-owners of property” [29].

In other words, the right to adequate housing
‘across the board’ extends to all who reside in the
dwelling, including owners and other property rights
holders. Moreover, the right to adequate housing has
a ‘qualitative’ specificity determined by the respec-
tive property constructions: “Security of tenure, the
cornerstone of the right to adequate housing, can
take a variety of forms, including rental accommo-
dation, cooperative housing, lease, owner-occupation,
emergency housing or informal settlements. As such,
it is not limited to the conferral of formal legal
titles” [29].

Thus, the right to adequate housing takes pre-
cedence over specific property constructions that
provide for the attachment, exercise and protection
of certain property rights to dwelling real estate.

Indeed, in crisis contexts, when national and local
governments are challenged to meet the need for ad-
equate social housing, the agenda should include pol-
icies to introduce instruments for the management
of such housing, land policy instruments (land rent,
land readjustment, strategic urban and neighborhood
planning), as well as financial instruments (public
and private loans, social housing bonds, subsidies,
grants) [30].

At the same time, based on the conceptual model
of the right to adequate housing, it is clear that the
right to adequate housing is inherently a meritori-
ous good. In general terms “The concept of merit

goods assists governments in deciding which public
or other goods should be supplied. Goods such as
subsidized housing or social services, which pre-
dominantly help the poor, or health care services,
which help the poor and elderly, are generally re-
garded as having considerable merit and therefore
have a strong claim on government resources. Other
examples include the provision of retraining schemes
or urban regeneration programs” [31]. From these
examples becomes clear that the creation of meri-
torious goods conditioned by collective action. The
aforementioned characteristic allows us to compare
public goods with meritorious goods as such.

More important, however, is the question of the
distributive character of such goods. Richard Mus-
grave and James Tobin already pointed out that
there is a group of goods that society does not con-
sider possible to distribute in the same way as the
mass of goods, and that individual market decisions
regarding such goods do not fully take into account
the external benefits and costs of their production
and consumption [see 32; 33].

Musgrave call a public good and a merit good on
three grounds. First, the provision of a merit good
includes the intention to interfere with consumers.
Second, a merit good is justified on moral grounds,
not on the basis of a utilitarian calculus. Finally,
a merit good financed in a different way than a pub-
lic good [34, p. 702].

However, meritorious goods distinguished from
public goods: the first can be appropriated by in-
dividual actors, but in a way different from the
market. In turn, public goods belong to society as
a whole and cannot be appropriated by individuals.

In other words, meritorious goods are not com-
modity, but can appropriated by means other than
the market mechanism. Market allocation of merito-
rious goods not recognized by society as acceptable,
although a price may placed on them. The aversion
in this case is not the property constructions them-
selves subordinate in essence to the idea of the right
to adequate housing, but the morally based concerns
that “it is the capacity of the rich to outbid the poor
that renders their allocation through the ordinary
market unacceptable, utility diminishing, and there-
fore ‘costly’ to many people” [35, p.55].

Thus, the costs arising from the commodified allo-
cation of housing rights as meritorious goods are mor-
al costs. Setting a market price for the right to ade-
quate housing would be extremely costly for society,
and therefore this right needs a different distribution
mechanism. The ‘mythologize’ of commodification as
‘the process for creating a tradable product from what
was previously not tradable as goods’ in its purest
form does not obviously apply to the right to adequate
housing. However, purely authority decisions (com-
mandification) not be applied to the allocation of this
right. The ‘median’ in the mechanism of distribution
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of merited benefits, and thus housing rights, taking
into account the moral costs associated with their
acquisition, realization and protection.

The right to adequate housing contains entitle-
ments. These entitlements are — Security of ten-
ure; Housing, land and property restitution; Equal
and non-discriminatory access to adequate housing;
Participation in housing-related decision-making at
the national and community levels. In addition, the
right to adequate housing include the following:
Availability of services, materials, facilities and in-
frastructure; Affordability; Habitability; Accessibil-
ity, Location; Cultural adequacy [36].

Thus, the assertion that the realization of the
right to adequate housing is only possible within the
framework of building inclusive urban institutions
further supported by the fact that this right, while
considered a fundamental human right in its own
right, is closely linked to other basic rights.

Truly that “housing rights can and are violated
in much the same way as other human rights, with
which these rights are indivisible and interdepen-
dent. While the violations of rights associated with
the practice of forced evictions is perhaps the most
obvious active violation of the right to housing is
the very widespread practice of forced evictions,
housing rights violations, of course, are not isolated
to forced evictions. For example, a general decline in
living and housing conditions, directly attributable
to policy and legislative decisions by States parties,
and in the absence of accompanying compensatory
measures, would violate internationally recognized

housing rights standards. Similarly, acts of racial or
other forms of discrimination in the housing sphere,
demolition or destruction of housing as a form of
punishment, failing to reform or repeal legislation
inconsistent with the contents of housing rights
and a range of additional actions have been declared
in principle, to constitute further violations of the
right to adequate housing” [37, p. 23].

In summary, a brief analysis of the right to ade-
quate housing yields the following conclusions:

(1) For the first time, the right to adequate hous-
ing is enshrined in international law, granting it
primarily ‘declaratory authority’;

(2) Implementing and enforcing the right to ad-
equate housing in national law is challenging due
to the complexities of national legal systems, par-
ticularly in the context of ‘international-national’
relations;

(3) The right to adequate housing is by its nature
a meritorious good, which precludes its commodi-
fication, but it is not assumed that it has no price;

(4) Addressing the right to adequate housing re-
quires strengthening the role of local communities
and fostering inclusive urban institutions as this
approach allows for the moral externalities asso-
ciated with the granting of this right to be taken
into account;

(5) The latter point further supported by the fact
that, by its very nature, the right to adequate hous-
ing is closely connected to other rights, which can
only be achieved together in the context of inclusive
institutions.
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TEOPETUKO-NMPABOBI OCHOBU ®OPMYBAHHA
CYYACHOIO bE3NEKOBOIO CEPEAOBULLA

THEORETICAL AND LEGAL BASIS OF THE FORMATION
OF THE MODERN SECURITY ENVIRONMENT

AHoTaUifA. B gaHiii CTaTTi Be/MKa yBa2a NpuUgiNsETbCS, BUSHAYEHHIO Ta XapakTepucTvLi be3nexm B KpAiHi rig 4ac BOEHHO20
CTaHy. Ha nepumii noznsg 6e3neka Ta BiliCbKOBI Gii, € He NOEGHAHMMM ABULLAMW. Ha CbO20GHI, Mig Yac BifiHu B YKpaiHi, gocuTb
CKIAgHO, YCBIJOMMTH, MPO2HO3YBATH TA 20PAHTYBATHM BHYTPILLHIO Ge3reku 2pOMagsiH. B3azani, po3yMiHHs i BTieHHs 0cob/m-
BocTeii 6e3neku B KpaiHi, B Kii mpoxoguThb BiKfiHA € JOCUTb CKNAGHUM MPOLIECOM.

MeTtoto gemokpaTnuHoi, NpaBoBOI YKpAiHA, SIK gepyKasu, € HAGAHHA TA 2ApaHTis peani3auii npaB KOXXHO20 B KpaiHi. Take
I0/I0)KeHHs BU3HAYeHo, B KOHCTUTYLII Ta 3aKOHAX YKPAiHy, Lo BKIIOYAE, B cebe: 1) OGHIEI0 3 OCHOBHMX HAMPAMKIB gepxaBu €
3axuCT Ta 3abe3neqeHHs npas i cBob0g CBOIX 2pomagsH. Lie Bk/touae B cebe npaso HA xuTTs, cBOOOGY C/10BA, peni2iiiHy CBO-
6ogy, npaBo Ha cnpaseganBuii Cyg, NPABO HA OCBITY Ta 6a2aTO iHIIMX; 2) gepkaBa MAe 3a 3aBgaHHs 3abe3neyyBaTtu beneky
Ta 3aXMCT CBOIX 2pOMAGSIH Big 3a2p03 30BHILLUHIX Ta BHYTPILLHIX; 3) couianbHe 3a0e3neyeHHs:: gepkaBa CTABUTb rnepeg coboio
3aBgaHHs1 3a6e3reyeHHs colianbHo20 gobpobyTy 2pOMAgSsIH, BKIIOYAKOYM qOCTYN §o Megu4Hoi gormomMo2u, OCBITH, COLiaIbHO20
3abe3neqeHHs Ta [HWMX MOCAYe; 4) gepxaBa MAae 3a MeTy CTBOPEHHs CIpaBeg/nBo20 Ta CTAbiIbHOR0 CYCMibCTBA, ge 3aKOHM
i NpaBonopsagok gitoTb PIBHO i CrpaBegMBO g BCix; 5) 6a2aTo gepxas CTaB/ATh nepeg cob0K0 3ABGAHHS CIPUATI EKOHOMIY-
HOMY pO3BUTKY Ta NPOLBITAHHIO CBO20 HACENIEHHS; 6) gep)XaBa TAKOX 3GiMICHIOE 30BHILLHIO MOITUKY g/l 3aXMUCTY CBOIX HALO-
HA/IbHUX IHTepecCiB Ta CriBhpawi 3 iHLWMMM gepxxaBam.

B cywacHomy CBITi, B AKOMY Maibke KOXHA gepxasa, 30Kkpemd, YkpaiHa, Oygye CBoo GisiIbHICTb Ha MPUHLMIAX geMoKpaTil,
KOHCTUTYLiHOCTI, MPaBOBOI OCHOBM, CKIAGHO, yABUTH, Gil, L0 MOCSI2AHHS HA XUTTS, 3GOPOB’A II0gUHM, 0c06AMBO 3 BOKY iHLLOT
gepxxasun. OGHMM 3 NPUHLMNIB € NPUHLMI NPIOPUTETY NPABA, 03HAYAE, WO BCi 2DOMAGAHM, 0 TAKOX JepxXaBHi 0peaHu Ta noca-
goBi 0cobM, MOBUHHI GiiITN B MEXax 3aKOHY Ta KOHCTUTYLI.

YkpaiHa ss/1sie 06010 CyBepeHHY gepKaBy 3 BAACHOK CUCTEMOIO yNPABAIHHS i NPUHLMIAMK GisIbHOCTI. BOHA € geMOKpa-
TUYHOI gepXxaBolo, ge Baga BUXOGUTb Big HAPOGY i BUPMKAETLCSA Yepe3 BMOOPU Ta y4acTb 2POMAGSIH Y NPUIAHATTI pilleHb.
HaviBaxnmBilumii 0060B'930K, 6ygb Koi gepxau, € 3abe3neyeHHs beanekn ii epomagsaH. B GinbLIOCTi BUNAGKIB, Lie 3aBJaHHS
BUKOHYETbCS §epXXaBoto, Npu NiKBIgaLii HAOG3BUYAMHMUX NOGii: 3eMNeTPYCIB, MOBEHeH, BiKiH Ta IHLIMX MPUPOGHMX KaTakni3m. Og-
HIM 3 HaMBAOXAMBILLMX T HEBIg'EMHUX NPABA JHOGUHM, € NPABO HA XUTTA. YKPaiHG 2apAHTYE HU3KY NIPAB KOXHOMY, y Oygb sIKiVi
cepi uTTs, 0c06/MBO, LLIO CTOCYETLCS be3neku. 3axncT npas i cBo60G 2pOMAgsiH, BKAOYAKYM MPABO HA XUTTS, cBOGOGY C/10-
Ba, cBOOOGY BipOCMOBIGAHHS, NPABO HA CPABEGAMBUIA Cyqg Ta iHLII OCHOBHI NPABA, BU3HAIOTbCSA MKHAPOGHUMM CTAHGAPTAMM
npas oguHn. Baaga B YKpaiHi 3gifiCHIOETbCS Ta KOHTPOMIOETHCS i 2poMagsHamu. [lepyaBHi 0p2aHM BUKOHYIOTb CBOI yHKLii
HQa KOpUCTb 2POMAQSIH i BIGMOBigaloTb nepeg HUMM. YKpaiHa npazHe 3abe3nednTy cowianbHy CpaBegamnBiCTb Ta PiBHICTb Nepeg
3aKoHoM. Lie BKtouae B cebe couianbHMii 3axXucT Ta MigTPUMKY TuX, XTo nepebyBaE B CKNAGHUX XXUTTEBUX OOCTABMHAX.

KnoyoBi cioBa: Gesneure cepegosuLLe, Npasa OGMHM T 2POMAGSHMHA, MPABO HA JKUTTS, CyBepPeHHa gepxasd, KOHCTH-
Tyuist YKpaitm, couianbHe 3a6e3nedeHHs], CnpaBegamBiCTb, CTabiNbHICTb CyCrinbCTBA, 3aXMCT Ta 3abe3neyeHHs npas i cBobog
2POMAGSH.

Summary. In this article, much attention is paid to the definition and characteristics of security in the country during martial
law. At first glance, security and military actions are not connected phenomena. Today, during the war in Ukraine, it is quite
difficult to realize, predict and guarantee the internal security of citizens. In general, understanding and implementing security
features in a country where a war is taking place is a rather complex process.

The goal of a democratic, legal Ukraine as a state is to provide and guarantee the realization of the rights of everyone in the
country. Such a provision is defined in the Constitution and laws of Ukraine, which includes: 1) one of the main directions of the
state is the protection and provision of the rights and freedoms of its citizens. This includes the right to life, freedom of speech,
religious freedom, the right to a fair trial, the right to education and many others; 2) the task of the state is to ensure the safety
and protection of its citizens from external and internal threats; 3) social security: the state sets itself the task of ensuring the
social welfare of citizens, including access to medical care, education, social security and other services; 4) the state aims to
create a fair and stable society where laws and law and order operate equally and fairly for all; 5) many states set themselves
the task of promoting the economic development and prosperity of their population; 6) the state also implements foreign policy
to protect its national interests and cooperation with other states. In the modern world, in which almost every state, in partic-
ular, Ukraine, builds its activities on the principles of democracy, constitutionality, and the legal basis, it is difficult to imagine
actions that encroach on the life and health of a person, especially on the part of another state. One of the principles is the
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principle of priority of law, which means that all citizens, as well as state bodies and officials, must act within the limits of the
law and the Constitution.

Ukraine is a sovereign state with its own management system and principles of activity. It is a democratic state, where power
comes from the people and is expressed through elections and citizen participation in decision-making. The most important duty
of any state is to ensure the safety of its citizens. In most cases, this task is performed by the state, during the liquidation of ex-
traordinary events: earthquakes, floods, floods, wars and other natural disasters. One of the most important and inalienable hu-
man rights is the right to life. Ukraine guarantees a number of rights to everyone, in any sphere of life, especially regarding security.

The protection of the rights and freedoms of citizens, including the right to life, freedom of speech, freedom of religion, the
right to a fair trial and other fundamental rights, are recognized by international human rights standards. Power in Ukraine is
exercised and controlled by its citizens. State bodies perform their functions for the benefit of citizens and are accountable to
them. Ukraine strives to ensure social justice and equality before the law. This includes social protection and support for those

in difficult life circumstances.

Key words: safe environment, human and citizen rights, right to life, sovereign state, Constitution of Ukraine, social welfare,
justice, stability of society, protection and provision of rights and freedoms of citizens.

ocTaHoBKa mpoodsemu. CKJIAIHICTh BIIPOBAIKEHHS

0e3meKOBOTO CepeoBUINA, Ta ii 3aCTOCYBaHHA
B I[iJIOMY, BUKJMKAa€E€ 3aHEIOKOEHHA. Bigmosiguo mo
Koucruryii Ykpainu, JoguHa, BU3SHAETHCA HANBU-
IT0I0 COITIaJIbHOIO I[IHHICTIO, AKA 3aXUIIAETHCA JEPIKa-
BOIO, 11 3aKOHOZaBCTBOM. Y KpaiHa BU3HAE CyBEPEHITET
1 HeJOTOPKAHHICTb TEPUTOPil Ta Mae IIPaBO 3aXUIATU
ii Bim Oyab-sikoi arpecii um mopymrerua. 3 2014 poky,
30KpeMa, 3 24 miororo 2023 3 MOMEHTY ITOBHOMACIII-
TabHOTO BTOPTHeHHA Pocii B YKpainy mpo 6e3mexy
AK TaKy, B 3araJbHOMY PO3YMiHHIi, Iy’Ke CKJATHO
TOBOPUTHU, TUM IIa4ue IIOYYBaTHUCA 6631’quHO.

3 MOMEHTY BTOPTHEHHS B YKpaiHy, KiJIbKicThb Ipo-
MaAsgaH mepedyBalounx B IPYHi PUSUKY 3pociia, A0 He-
WMOBipHUX MMo3HAUOK. Biama B YKpaiui 3000B’s13aHa
3abe3meuyBaTy BiAKPUTICTHL Ta JOCTYIHICTH iH(MOD-
marii ayisg rpoMajgAaH, a TAKOXK IPOBOAUTU BiIKPUTL
niayioru 3 TPOMAAAHCBKUM CYCIIiJIbCTBOM.

AmnaJjis ocTaHHIX mocaimkeHsb i myOmikaiiii. B cho-
TrOJleHHi, MUTaHHS BiiHM BUKJINKAE 0araTo 3aHeIOKO-
€Hb, 0COOJIMBOI yBaru aHaji3y Ta BUPIIIEHHIO ITHOTO
nutauHA npuniaaioTs 1. [Tanadigia [9], . I'padoBuu [6],
O. BatinexoBcbka [5], O.Pynmenxo [5], I. ITymimo [8].

®opMyIIOBaHHA IIiJiell cTaTTi (IIOCTAaHOBKA 3aB-
MaHHA) mepenbavae MOCTiIKeHHA TeOPEeTUKO-IIPaBOBOI
OCHOBU (hOPMYBAHHSA CyJYacHOTO 0e3IIeKOBOTO Cepeo-
BHUIIA.

Bukaan ocHoBHOrO Martepiamy. B Ykpaini nanye
3aKpiMJIeHHA TPaBOBOTO 3aKOHY, AKUIN I'PYHTYETHCA,
B IIepIly 4epry, Ha IpUPOZHOMY IIpaBi. BropruenHa
Pocii, misikom € HeBaKOHHUM, IIe TTOPYIIIEeHHS Hallio-
HaJIbHOTO Ta Mi’XKHapOJHOTO 3aKOHOAaBCTBa. Maiixxe
HEMOKJIMBO CITiBCTaBJIATH BOMBYi Ail OfHi€I0 KpaiHOIO
mo0 rpoManAaH iHIoi kpainu. B Toit wac, Kosu €
YMHHUMU BiIIOBifHI HOpMHW Mi’KHapPOLHOTO IIpaBa,
10 CIIPAMOBAaHI Ha BPeTyJIOBAHHS OYIb-AKUX KOH-
GIIKTHUX TUTAHb JeMOKPATUUYHUM, QUILJIOMATUIYHUM
cmocobamu. JKuTTS cTae 6e33aXUCHUM.

Ilix yac BilfitHHM, cKJIafHO TPOBeCTH (PAKTUUHE
BIIPOBAJ)KEHHA HOPM HOPHUPOLHOI'O IIPaBa B MKUTTH
KOJKHOTO BiJi HEMOBJIATU [0 Jopocaoro. TeopeTuko —
IpaBOBUIl aHAJi3 Oe3meKu, JomoMarae, 3’ scyBaTH Ta
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BU3HAYUTH BIJIMB HOPM MiKHApPOSHOTO IIpaBa Ha pe-
TYJIOBaHHA MiKHApOOHUX BiZHOCWH MiK cy6’eKTa-
MU MixHapogHOro nmpaBa. MimxHapogHe IpaBo — Iie
cucTeMa IIPaBUJ i HOPM, AKi PeryJiroloTh BiIHOCHUHUI
MiXK JepsKaBaMU Ta iHIMUMU MiKHAPOIHUMU CYO €K-
TaMu y cBiToBomy cuiBToBapuctTsi [5]. IIpmamunn
MiKHapOJHOTO TpaBa BM3HAUAIOTH OCHOBHI NPUH-
U, AKi jJexaTh B ocHOBI 1iel cucremu. OcHOBHI
MPUHIIUIINA Mi’KHAPOIHOTO IIpaBa BKJIHOUAaOTH: CyBe-
peHiTeT mep;KaBM — IO O3HAYa€, KOYKHA JepsKaBa
Ma€e BHYTPIIIHIO i B0BHIITHIO He3aJeXHICTH i mmpaBo
caMOCTiliHO mpuiiMaTy pillleHHS Ha CBOLY TepuTOpil
06e3 30BHIINTHBOTO BTPyUYaHHA. BiAmoBigHO, 40 IIHOTO
OPUHIIUITY, IPUHIIUI CYBEPEHiTEeTYy YKpaiHu, mopy-
I1eHO0, KpaiHOI-arpecopoM, BTOPTHEHHA HA TEPUTOPIIO
YxpalHy iHIIOI0 KpalHu MIXKHAPOJHUM IPUHIIUIIOM
cyBepeHiTeT mep:kaB, 3abopoHeHo. Big mopyimenusa
OPUHIIUTY CYBEPeHiTeTy YKpaiHu, B MepHry 4Yepry,
CTpaXIaloTh I'POMAAAHU KpaiHU, AKi 3MyIIeHi Iie-
pecenaTUCcA Ha 1HITY TepUTOPilo A0 iHINOI KpaiHu,
3aJININAI0YN CBOI AOMiBKU, MaiHo. HamioHarbHUM
3aKOHOIAaBCTBOM YKpaiHu 3a00poHeHO 0e3 3aKOHHUX
migcTaB mo36aBaATH TpoManaH ix MmatiHa. IIlo €, e
OJHi€I0 mimcTaBOIO, IMMOPYIIIEHHA IpaBa IPOMaiAH HaA
BJIACHICTH 0e3 3aKOHHUX MHiZICTaB MilKHAPOIHOTO IIpa-
Ba iHmoo Kpaimomo [5]. CyBepeHiTeT mep:xaB COPIMO-
BaHUUM He TiJIbKM HA 3aXUCT IIPpaBa HA NPOXKWBAHHA
Ta BOJIOAIHHA BCiMa HaZaHUMU IIpaBaMU I'pOMalsSHAM
KpaiHolo, aje 1 Ha 3axucT Tepuropil kpainu, Hena-
CUJILCTBO i 3a00pOHa BeleHHA arpecii AKX mpuHIUD
mosArae y 3abesmeueHi peasisarii HesaseKHOCTI AK
Takoi Oyab SKOTro cy0’eKTa MisKHAPOAHOTO IIpaBa.
IIpunMT HeHacUJIbCTBA mepembavae, IO BUPIIIEH-
HA KOH(JIIKTIB IIOBMHHO 3AiMCHIOBATUCA MUDHUMU
3acobaMu, a BeleHHA arpecii mpoTu iHIHX mdepiKaB
3aboponeno. Ha maHuii MmoMeHT BimOyBaeThbCcs Tpyode
TMOPYIIeHHS TPUHIIUITY HeHACUJIbCTBA i 3a00POHYT Be-
IeHHA arpecii. Pocia npamosiniiino nopymmnuia IpuH-
U TEPUTOPiaJIbHOI IIJIICHOCTI HACMJIBHUIIBKUMHU Ta
arpecUBHUMH JisIMU CIIPAMOBAHUMU HA HOPYIIEHHS
BHYTPIITHBOI 0e3meKy I'poOMaAsaH Ta KpaiHW B IiJO-
My. MgeTscs He TiMIBbKM PO BHYTPIIIHIO GesIeKy,
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ajie ¥ 30BHIIIHIO 0e3MeKy MisKHapOAHUX BiMTHOCUH
KOYKHOTr0, abo Bcix cy0’eKTiB MijXHapOmZHOTO mpasa.
Ha mamy agymKy, MiskHapomHa 0esmeka, € TapaHTOM,
0€e3MeyHOT0 BHYTPIITHBOTO CepPeloBUINA, KOMKHOTO
cy0’eKTa MiKHAPOZHOTO TIpaBa. 3aBJAaHHAM HOPM
Mi)XHaApPOAHOTO IpaBa € PeryJBaHHA MOBEIIiHKU HA
MiKHapoOgHOMY PiBHi, TiJIbKU, 3aBAAKU IIbOMY, BOHU
BUBHAIOTHCA Mi€BUMU Ta UNHHUMU, BTLIEHUMU B KUT-
TS Mi’KHAPOIHOTO CITiBTOBApMUCTBAa, a OTKe, BimOyBa-
eThcA (paKTUYHA IX peasidaliid IMIJIAXOM HEYXUJILHOTO
IOTPpUMAaHHAI.

MixxkHapogHMiT TPUHIINT HEHAJIEKHOTO BTPYUYAHHA
mepembayvae, M0 JAep:KaBU IMMOBUHHI YyTPUMYyBaTHCA Bif
HE3aKOHHUX BTPYYaHb Yy BHYTPIIIHI cIpaBU Ta CyBe-
PeHHi pimeHHa iHMUX gepskaB. Bin Takox, B YKpa-
iHi € mopymrenuM. Bynb sKe, He3aKOHHE BTPYYaHHA
HOCUTH HECUPUATIMNBI, a iHKoJI1, 1 63MOBOPOTHI HAa-
crHigkm, misa Kpainu B mismomy. IIpmHnumm piBHOCTI
IepskaB mepenbavae, 1[0 BCi gepiKaBU, HE3aJIEIKHO
Bim ix posmipy, cuam abo cTaTycy, MalOTh OTHAKO-
Be IIpaBO Ha MixkHapogHoMy piBHi. IIpumanun giasuo-
ry i cmiBmpani cupusAe pos3B’sABaHHIO MiKHAPOTHUX
KOH(JIIKTIB Ta cOiibHOMY BUpillleHHIO mpobiaem [7].
Januil TpUHIUI € I0BHicTIO irHopoBarnuM. IIpuanun
3a00pPOHY BUKOPUCTAHHSA CUJIM BUMAarae BiJ mep:kaB
YTPUMYBaTUCSA Bil 3arpo3u ab0 BUKOPUCTAHHS CUJIU
IPOTH iHIMUX AepiKaB, KPiM BUIAAKIiB caM0000pPOHUI
Bim 30poiiHoi arpecii. YKpaina npaBOMipHO IOTpH-
MY€ETHCA Ta BUKOHYE Ieli MPUHIINII BUMHAIOUHN Ca-
MOOOOPOHY, 3aXUCT Ta yOe3meueHHA CBOIX IpoMaadH
pisHUMY TpaBOBUMU 3acobaMu, HATPUKJIAM, HAZAHHA
Bifmciui arpecuBHUM niam HanmaguHuky. [IpmHIMTO 10-
Baru M0 IIpaB JIIOAWHU mepembadae, Io y pasi BuUpi-
IIeHHSA Mi’KHAPOZHWX CIPaB HEOOXiHO BpaxoBYyBaTU
OCHOBHIi mpaBa i cBoOomu ocib, aKi OepyTh y4acThb
y mmx cmpaBax. 6araTto KpaiH € yJyacHUKaMM! MiK-
HaApPOJAHUX JOTOBOPiB i KOHBEHIIi#, AKi rapaHTYIOTh
mpaBa JgoauHu. 3 60Ky Pocii maiiike KOKeH IPUHITUT
Mi)XHaApOJHOTI'O IIpaBa IpoirHoposanuii. Baskiauso,
3aiATHU, BCi MPUHIMON Mi’KHAPOJHOTO IIpaBa, AKi
BUKJIIOUAIOTh arpeciio 3a momomoroio 30poi. Amxe,
MOKJUKAHHAM IIUX IPUHIIUIIB € TapaHTyBaHHa 0e3-
TMeYHOTro cepemoBuina. KpiM, IpUHIUIIIB MisKHAPO-
HOT'0 IIpaBa, iCHYIOTH i iHIII HOpMAaTUBHI akTHu, 110

BHCTYHIAIOTh TaPAHTOM, CIIPABEIJIUBOCTI Ta MUPHOTO
BPeTYJIIOBAaHHA MiMKIep:KaBHUX KOHMIIKTIB. OgHUM
i3 cmocobiB 3abesmeueHHs 6e3MEUHOTO CepeloBUIIA
BHUCTYIIA€ JOTPUMAHHA MiKHAPOJAHUX AOTOBOPIB IIPO
IIpaBa JIOAVHU € BaKJIUBOIO CKJIAIOBOIO MiKHaApO-
HOT'O IIpaBa Ta CIPUAE 3aXUCTY Ta CIiBBiIHONIIEHHIO
mpaB i cBobox Jozmedl B ychomy cBiTi. MiskHapomHi
IOTOBOPU CTBOPIOIOTH PaMKM i 3acobu IJaA MOHITO-
PUHTY, POBIJIAAY CKapr Ta BUPINIeHHA mpobJieM,
OB’ A3aHUX i3 mpaBaMu JIIOAWHY HA MiKHAPOTHOMY
piBHi [8]. MixkHaponHa Oesneka Mae BeJIUKe 3HAUECHHS
A cTabisbHOCTI Ta MUPY B CBiTi i BUBHAUAETHCA AK
CTaH, B IKOMY 3arposu, KOHQIIKTH Ta PUSUKU MiK-
HapOJHOTO XapaKTepy B3HAXOAATHCSA IIiJ] KOHTPOJIEM.
3arajsiom, MiKHaponaHa 0esneka € GyHIaMeHTaIbHOIO
YMOBOIO Jis 3abesreueHHsA CTAabiJIbHOCTI, PO3BUTKY
Ta MUpPy B cBiTi. OcHOBHA MeTa MisKHapOmHOI Oeame-
KU — IIe TIoTIepeI KeHHA BiliH, 30eperkeHHsI MUPY Ta
cTabinbHOCTI B MisKHapogHUX BigHOocuHax. Besmeka
CIIpUs€ 3MEHIIIeHHI0O KOHQMIIKTIB i MOMJIUBICTIO BU-
pimenHAa ix mMupHUMu 3acobamu. MikHaponHa 6es-
meKa J03BOJIAE KpalHaM 3aXWUINaTH CBOI HAI[iOHAJIBHI
iHTepecu Ta CyBepeHHICTh B yMOBaxX, KOJU iCHYIOTH
30BHiIIHI 3arposu abo KouduikTu. Kpainu MoxyTh
CIIOKifTHO PO3BUBATHU CBOI I'OCIIOAPCTBA, KOJMU iCHY-
10T yMOBU Oe3meku. CTabiibHICTL i MUD CIIPUAIOTH
€KOHOMIiYHOMY PO3BUTKY, TOPTiBJII Ta iHBECTHUIIiAM.
Misxknaponua Gesmera BKJIIOUAae B cebe 3aXWCT IIPaB
JIIOVHU, OCKiTPKY KOH(IIKTH Ta HACUJIBCTBO MOYKYTH
IIOpYLIyBaTU IpaBa JooAuHU. [locaimxyoun, TOHATTI
Ta 3HAUEHHA 0E3IIeYHOT0 CePeNoBUINA, PO3YMieMo,
10 YKpalHa BiJICTOIOE IpaBa rapaHTOBaHI MiKHAPO/I-
HUM IIPaBOM, IIPDaBO Ha He3aJeXHiCTh, CyBePEeHHICTh,
IeMOKpaTHYHO-IIpaBoBoi kpainu. Tak, ckjanocs, 110
1o (haKTy KOYKEH IPUHITUI MiXKHAPOJHOTO IIpaBa € II0-
PYIIIEHUM, IIOJ0 30BHIITHLOI MOJIITUKY ¥YKpaiHu, Ha
JKaJIb, TaKe IOPYIIeHHSA He € TEOPETUYHUM, a Ma€e CBOI
darTuuHi Haciaigxku. HalxkaxamBimmuii Haciaigok —
e Hebe3meKa rpoMaisaH B KpaiHi — Iie TocATaHHA Ha
IIpaBa JIIOJUHU, HA OJHE 3 IPUPOAHUX IIPAB JIIOIUHMU,
IIPaBO Ha KUTTHA, 370POB’dA. YKpaiHa, B JaHUX yMOBaxX
HaMaraeTbcsa, SKOMOTA ITUPIIIe OXOMUTHI CEPEOBUIIIE
KOYKHOTO T'POMaAHNHA, KOKHOI JIIOJUHU Ta 3aXMCTH-
TU ii IpaBa, B IepIIy Yepry IpaBo Ha YKUTT.

Jiteparypa
1. Koucrurymia Ykpaiunu: Big 28.06.1996 p.: cranom Ha 01 ciu. 2006 p. Kuis : Iz FOpe, 2006. 144 c.
2. MixxHapomHUY HTaKT IPO I'POMAAAHCHKI i mositmuni mpasa: patudikoBano Ykasom IIpesmuzaii Bepxosuoi Paxm
Yxpaiacekoi PCP N 2148-VIII (2148-08) Bix 19.10.73. Ilpuiiuaro 16 rpyaua 1966 pory I'emepanbHOio AcambJieeio
OOH. Bepxosua Pada Yxpainu: ogiuiitnuii ee6nopman. URL: https://zakon.rada.gov.ua/laws/show/995 043#Text

(mara 3BepHenns: 04.12.2023).

3. IIpo npaBoBUMit pe:XxuUM BOEHHOTrO cTaHy : 3akoH YKpainum Ne 2561-IX Bixg 06.09.2022. Bidomocmi Bepxoenoi Padu.

2015. Ne 28. Cr. 250.

4. ITpo mpaBoBUIl PEeKMM BOEHHOI'O CTaHy : 3akoH YKpaiuu Bix 10.112015 p. Ne 28. Bidomocmi Bepxosroi Padu.
2015. Ne 28. Ct. 250. URL: https://zakon.rada.gov.ua/laws/show/389-19#Text (mara sBepuennsa: 01.12.2023).

117



// Teopis Ta icTopia pepxkasu i npaBa; icTopis NONITUUHUX // MixknapoaHUI HayKOBMIA XXypHan «IHTepHayKa».
i npaBoBMX yueHb // Cepia: «lOpuaununi Hayku» // N2 12 (70), 2023

5. BaitniexoBcbka O.P., Pynenxo O.B. MiskHapogHe mpuBaTHe IIPaBo: 3arajbHa YacTUHA : HaBY.-MeTOX. moci6. Xap-
kiB : ITpaBo, 2023. 256 c.

6. I'pa6osuu I'. Biiina i mayka. IIpo ictoTHe, ane HeuacTo obroBopioBane. Brosiemenv HTIII-A. I'pynens 2022, Y. 53—-54.

7. Kunmumuuk I.1., Bposgiit A. M. MixkHaponHe mpuBaTHe IIpaBo : HaBdY. nocibHmK. XapkiB : XHYMI im. O. M. Be-
KeroBa, 2018. 111 c.

8. MikHapoaHe mpuUBaTHE IIPABO : HiApyY. OJA CTYZ. IOPHUJ. BUII. HaBY. 3aKJ. / 3a pen. npod. B.II. Kymmana Ta
mot. I. A. Illymino. Xapkis : IIpaBo, 2011. 320 c.

9. ITarvaginiu I.O. Inea Bifinu Ta mpobiema ii TpaHchopmanii. Axkmyanvri npobremu 0yxoeHocmi: 36. HAYK. NPaydb /
Bign. pex. §1.B. IIpamko. Kpuswuii Pir, 2010. Bum. 11. C. 315-326.

References

1. Konstytutsiia Ukrainy: vid 28.06.1996 r.: stanom na 01 sich. 2006 r. [Constitution of Ukraine: dated June 28,
1996: as of January 12006]. (2006). Kyiv: In Yure, [in Ukrainian].

2. Mizhnarodnyi pakt pro hromadianski i politychni prava: ratyfikovano Ukazom Prezydii Verkhovnoi Rady
Ukrainskoi RSR N 2148-VIII (2148-08) vid 19.10.73. Pryiniato 16 hrudnia 1966 roku Heneralnoiu Asambleieiu OON
[International Covenant on Civil and Political Rights: ratified by Decree of the Presidium of the Verkhovna Rada
of the Ukrainian SSR N 2148-VIII (2148-08) dated 19.10.73. Adopted on 16 June 1966 by the UN General Assem-
bly]. Verkhovna Rada Ukrainy: ofitsiinyi vebportal — Verkhovna Rada of Ukraine Official webportal. Retrieved from
https://zakon.rada.gov.ua/laws/show/995 043#Text [in Ukrainian].

3. Pro pravovyi rezhym voiennoho stanu: Zakon Ukrainy Ne 2561-IX vid 06.09.2022 [About the legal regime of
the military state: Law of Ukraine No. 2561-I1X dated September 6, 2022]. (2015). Vidomosti Verkhovnoi Rady — The
Official Bulletin of the Verkhovna Rada [in Ukrainian].

4. Pro pravovyi rezhym voiennoho stanu: Zakon Ukrainy vid 10.112015 r. Ne 28 [About the legal regime of the
military: Law of Ukraine dated November 10, 2015. No. 28]. (2015). Vidomosti Verkhovnoi Rady — The Official
Bulletin of the Verkhovna Rada. Retrieved from https://zakon.rada.gov.ua/laws/show/389-19#Text [in Ukrainian].

5. Vaitsekhovska, O.R., & Rudenko, O.V. (2023). Mizhnarodne pryvatne pravo: zahalna chastyna: navch.-metod.
posib. [International private law: general part: teaching method. manual]. Kharkiv: Pravo [in Ukrainian].

6. Hrabovych, H. (2022). Viina i nauka. Pro istotne, ale nechasto obhovoriuvane [War and science. About the
essential, but infrequently discussed]. Biuleten NTSh-A — Bulletin of the National Academy of Sciences of Ukraine,
53—-54 [in Ukrainian].

7. Kylymnyk, I.1., & Brovdii, A.M. (2018). Mizhnarodne pryvatne pravo: navch. Posibnyk [International private
law: teaching. manual]. Kharkiv: KhNUMH im. O. M. Beketova [in Ukrainian].

8. Mizhnarodne pryvatne pravo: pidruch. dlia stud. yuryd. vyshch. navch. zakl. [International private law:
textbook for students law higher education closing]. (2011). V.P. Zhushmana, I. A. Shumilo (Ed.). Kharkiv: Pravo
[in Ukrainian].

9. Panafidin, 1.0. (2010). Ideia viiny ta problema yii transformatsii. Aktualni problemy dukhovnosti: zb. nauk.
prats [The idea of war and the problem of its transformation. Actual problems of spirituality: coll. of science works].
Ya.V. Shramko (Ed.). Kryvyi Rih, 11, 315-326 [in Ukrainian].

118



// International scientific journal «Internauka». // Civil law and civil procedure; family law;
Series: «Juridical sciences» // N2 12 (70), 2023 private international law //

YIK 341.636(045)
IMupda Kocrautun AHaToxilioBua
acnipaum Kagedpu nybriiH020 Mma €8PONeiicbK0z0 nPasa
Kuiscvrkozo minHnapoOHo20 YyHiGepcumemy
Tsyrfa Kostiantyn
PhD Student at the Department of Public and European Law
Kyiv International University
ORCID: 0000-0003-2653-0694

~

DOI: 10.25313/2520-2308-2023-12-9515

NMPABOBUI CTATYC TA OPTAHI3ALLIA
AISIAbHOCTI MOPCbKUX APBITPAYXHUX IHCTUTYLLIN
(HA NMPUKNAJI BEAUKOT BPUTAHI)

LEGAL STATUS AND ORGANIZATION OF ACTIVITIES
OF THE MARITIME ARBITRATION INSTITUTIONS
(THE CASE OF GREAT BRITAIN)

09vdU IH1vEUdU FHTOdVHXIW :08vdU IHUAWID

:23N0dU umMHAuiaun 1 oavdu FHAliamn

AHoTauis. BcTyn. Po32/15ig cnpaB y MidkHapogHUX KomepLiiiHnx apbiTpaxHuMx cygax — Le ocobanea opma BaMBY Ha Cy-
CrijIbHi BIGHOCUHM, 1O HOCUTb MPUBATHO-MPABOBMI XapaKTep. He3Baxatun Ha HeBU3HAYeHICTb cuTyauii micas Brexit, Besmka
bpuTaHia 3aA1ILIaeTbCa OgHiElD 3 HaM3aTPeOyBAHILLMX epXxaB MPOBegeHHs MiKHaPOgHO20 apbiTpaxy. bpUTaHCbki MiXHapog-
Hi KOMepUiiHi apBITPaXHI Cygu MatoTb BIgMiHHY penyTauito, a CrionyyeHe KOpoaiBCTBO HA gepyKaBHOMY PiBHI KOHTPO/IOE BUKO-
HOHHS1 iIHO3eMHMX apOITPAKHUX pillieHb. TOMy aH2A1IFCbKMIT MOPCbKMI apbITPaXK, Ikuil HabyB goCTATHbO LMPOKO20 MOLUMPEHHS
we HanpukiHui XIX CToniTTS, He BTpATMB CBOEI NOMYNSPHOCTI B Gi3HECOBOMY CepeqoBuLLi i §O CbO20GHI.

MeToto CTaTTi € BU3HAYeHHs MPABOBO20 CTATYCY Ta HOPMATUBHO-MPABOBMX 30CAg Op2aHi3auii gisnbHOCTI MOPCbKMX apoiT-
PQXKHUX IHCTUTYLii Bennkoi bpuTaHii Ha OCHOBI BUB4YEHHS gOCBigy MoOYygoBM CUCTeMM MiXKHAPOGHMX KOMepLiiiHux apOiTpaxiB
y Uil gepaBi Ta ix PyHKLIOHYBAHHS, @ TAKOX 3Ag/si MOX/IMBO20 MePeiiHATTS YaCTUHM TaK020 gocBigy Mopcbkoto apbiTpax-
HOI0 KOMICI€IO npy Top20BO-NPOMUC/IOBIN NAAATI YKPAiHM.

Marepiann i meTogu. MaTepianamm gocaigxkeHHs €: 1) HOPMATMBHO-NPaBoBe 3abe3neyeHHs gisiIbHOCTi MOPCbKMX apOiT-
POXHUX IHCTUTYLN, WO PYHKLIOHYIOTb HO TepuTopii Bennkoi bpuTaHii; 2) npavi 3apybikHMX yyeHux, HayKoBO-NPAKTUYHI go-
CAGIKEHHS! IKNX NPUCBSYEHI MATAHHSIM BU3HAYEHHsI KoMNeTeHuil Ta cneundiku QyHKLIOHYBaHHS K KOMepLiiHuX apbiTpaxis
302a/10M, TAK i MOPCbKMX apOITPAXHUX IHCTUTYLiN Beankoi bpuTtaHii 3okpema.

Y npoueci 3gificHeHHs gocnigxeHHs Oy/10 BUKOPUCTAHO TaKi METOGH I0PUGUYHOI HaYKM SIK: ICTOPUYHMIA (g5 PO3KPUTTS 0CO-
611BOCTeli eBOMOLiF iHO20 CTAHOB/IEHHS MOPCbKUX APOITPAXHUX iHCTUTYLiN Besmkoi bputaHii Ta cneumikm nobygosu 3aKoHO-
gaBCTBa gaHoi gepxasu y BIGNOBIGHIV cepi); CUCTeMHO-CTPYKTYPHUIA (g1 BCTAHOB/IEHHS! Q120PUTMY BU3HAYeHHS apbiTpiB,
po32719gy CrpaB i BUpiLLeHHs CnopiB MOPCbKMMM APOITPAXHUMM iIHCTUTYLiIIMKM Besmkoi bpuTaHii); nopiBHSNbHO-NpaBoBuii (gns
npoBegeHHsl aHan02ii PyHKLOHYBAHHS JIOHGOHCLKOI acouiauii Mopcbkyx apbiTpiB, Mopcbkoeo apbitpaxy npu KomiteTi Jnoii-
ga Ta MAK npw T YKpainm); n02idHuii (g5 GopMymioBaHHS BUCHOBKIB i MepcrieKTMB NoganbLUmx goCaigyxeHb i3 BignoBigHOi
npobaematnkm).

Pesynbtatn. KatouoBumm opaaHamu y Beaukivi bputaHii, B I0pUCGUKLIT KOTPUX HUHI 3HAXOGUTbCA BUPILLICHHS MXKHAPOGHMX
MOPCbKMX CrOpiB, € JIOHJOHCbKA acouiavis mopcbkux apbitpis (JIAMA) — London Maritime Arbitrators Association (LMAA) —
Ta Mopcbkuii apbitpax npu KomiteTi /inoiiga (the Salvage Arbitration Branch), skuii € ogHUM i3 BigOMCTB 3HOHO20 HA BEChH
CBIT OpUTAHCbKO20 PUHKY CTPaXyBaHHS J1io¥iga. 3akoH Beamnkoi bputanii «[po apbitpax» 1996 poky pey/toe npouegypy ap-
6ITPaKHO20 po32/151gy, SKLLO MicLie i IpoBegeHHs] BU3HaYeHO CTOpOHamu B AHaAii, Yensci abo MiBHIYHINA IpAaHgii. AH2RIACHKMI
apbiTpax MpuiiMae go cBo20 NPOBAGXKEHHs CIPABYM JIMLLIE 3a Tiei yMOBM, SIKLLO PO30iXHOCTI Mix CTOPOHaMu HabY1 gOCTATHBO
Ceprio3HO20 XapakTepy i CTOPOHM He MAloTb HaMIPY BGATUCS gO MpoLiegypy NPUMUPEHHS, o0 YHUKHYTH Cropy.

[IpegmeTHa KoMreTeHLisi MOPCbK020 apOiTpaXKy y Beaukiit bpuTaHii BCTAHOBAETLCS apOiTPaXHOI y20g0to CTOPIH. KoMm-
neTenuito apbiTpaxy GopmyioTb npegMeT KOHTPAKTY, 3000B’I3aHHSI CTOPIH, MUTAHHS BIgnoBIgaabHOCTI TOLLO. AHenilcbke
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30KOHOGABCTBO Mepegbayae, o apOiTpax MoBMHeH MPOBOgGUTHCS OgHUM apOITPOM, SIKLLO CTOPOHM He nepegbaqunin B y20gi
iHLLY KinbKicTb apOiTpiB.

Ocob/mBicTio apbiTpaxHo20 Po32/15gy Crpas, L0 CTOCYIOTbCS TOP20BO20 MOPEN/IaBCTBA, y Beaukii bputaHii € Te, wo nig-
MUCAHHS apOITPXHOI y20gu He 03HAYAE MOBHO20 yCYHEeHHs1 BMCOKO20 Cygy Big KOHTPOJIO 30 gisibHICTIO apbiTpiB. Hasrnakwy,
MigKOHTPO/IbHICTb APOITPAXHUX IHCTUTYLN Cygy CTAHOBUTbL OGHY 3 XAPAKTEPHUX pUC aH2/ifCbKoi apOITpaxHOI npoLiegypu,
OCKi/IbKM 30KOHOGABCTBO Bennkoi bpuTaHii Haginse BUCOKMI Cyg KOHTPOMOIOYMMM MOBHOBAXXEHHAMM OGO GifIbHOCTI MiXK-
HApOGHUX KoMepLiviHux apbiTpaxiB. [JaHnii GakT npegcTaBssie iHTepec gsi MixKHAPOGHUX KOMIMAHIN, L0 BUPILLYIOTb MOPCbKi
cropy B iHO3eMHUX I0PUCGUKLLSIX, OCKiIbKM CBIGYUTb PO HeOOXIgHICTb peTenbHo20 BUBOPY MicList MpoBegeHHs apOiTpaxy.

IMepcnexTnBu. Tox, GOCTIGXKYI0UM MUTAHHS apOITPAXKHO20 PO32/15gY MOPCbKMX CIOPIB Y MOGabLUOMY, Clig MATU HA yBA3i,
L0, HE gMBASYNCb HA MOMYASIPHICTb JIOHGOHCLKOI acouiavlii Mopcbkmx apbiTpiB Ta Mopcbko20 apbiTpaxy npu KomiteTi J110i-
ga, nig 4ac BUPILLIEHHS MiXKHaPOGHUX KOMepLIifiHMX cropis, 32igHO 3 aH2AiliCbkuM NpaBom, Oygb-Ka CTOPOHA, KA nignucana
apOITpaxHy y20gy, MOXe 3aMiCTb npeq’aBaeHHs No3o0By B apbiTpaxi Npeg’aBnTy 1o20 B Cygi, Ha BigMiHy Big npoLegypu, ne-
pegbayeHoi yKpaiHCbkMM 3aKOHOGAaBCTBOM. Lle MiGHIMAE Ha MOBEpPXHIO MAACT MUTAHb, MOBA3AHMX i3 YiTKilUMM HOPMATUBHO-
MpaBoBUM PO3MEXXYBAHHAM KOMMETeHLii gepaBHUX CygiB Ta MiXKHAPOGHNUX KOMepLiiiHUX apOITpaxiB nig 4ac BUPILLEHHS MOop-
CbKMX CrIOpIB y Benukiit bputaHii, YoMy MOXyTb OYTI MpUCBSAYEH] MOGANbLLi GOCAIGKEHHS B GaHIV LApuHI.

KnioyoBi cioBa: MixkHapogHuMii KomepuisiHWii apOiTpax, komepLiviHi ciopu, apbiTpaxHa y20gd, Besmka bpuTtaHisi, YkpaiHa.

Summary. Introduction. Consideration of cases in international commercial arbitration courts is a special form of influence
on public relations having a private and legal nature. Despite the uncertainty of the post-Brexit situation, Great Britain remains
one of the most popular countries for international arbitration. British international commercial arbitration courts have excel-
lent reputation, and the United Kingdom controls the enforcement of foreign arbitration awards at the state level. Therefore,
the English maritime arbitration, which became quite widespread at the end of the 19th century, has not lost its popularity in
the business environment to this day.

Purpose. The purpose of the article is to determine the legal status and regulatory principles of the organization of maritime
arbitration institutions in Great Britain on the basis of the experience in building the system of international commercial arbi-
trations in this state and their functioning, as well as for the possible adoption of such experience by the Maritime Arbitration
Commission at the Ukrainian Chamber of Commerce and Industry.

Materials and methods. The materials of this study are as follows: 1) regulatory and legal support for the activities of
maritime arbitration institutions operating in the territory of Great Britain; 2) works of foreign researchers whose scientific
and practical studies are devoted to the determination of competence and special features of functioning of both commercial
arbitrations in general and maritime arbitration institutions in Great Britain in particular.

While carrying out the research, the author used the following methods of legal science: historical (to reveal peculiarities of
the evolutionary formation of maritime arbitration institutions in Great Britain and the specific features of construction of the
state’s legislation in the relevant field); system and structural (to establish an algorithm for determining arbitrators, considering
cases and resolving disputes by the maritime arbitration institutions in Great Britain); comparative and legal (to determine anal-
ogies between the London Maritime Arbitrators Association, Lloyd’s Salvage Arbitration Branch and the MAC at the Ukrainian
Chamber of Commerce and Industry); logical (to formulate conclusions and prospects for further research on the relevant issue).

Results. The key bodies in Great Britain that currently have jurisdiction over international maritime disputes are the London
Maritime Arbitrators Association (LMAA) and the Lloyd’s Salvage Arbitration Branch being one of the divisions of Lloyd's, the
world’s leading insurance market. The UK Arbitration Act 1996 regulates the procedure for arbitration if its place was decided by
the parties to be in England, Wales or Northern Ireland. The English arbitration accepts cases only if the differences between the
parties have become sufficiently serious and the parties do not intend to resort to a conciliation procedure to avoid a dispute.

The subject competence of the English maritime arbitration is established by the arbitration agreement signed by the parties. The
subject of the contract, obligations of the parties, issues of liability, etc. form competence of the arbitration. The English law envisag-
es that the arbitration must be conducted by a single arbitrator, unless the parties have agreed to a different number of arbitrators.

In Great Britain, the peculiarity of the arbitration of cases related to merchant shipping is that the signing of the arbitration
agreement does not mean complete removal of the High Court of Justice from the control over the arbitrators’ activities. On the
contrary, the controllability of the arbitration institutions of the Court is one of the characteristic features of the English arbi-
tration procedure, since the legislation of Great Britain gives the High Court of Justice supervisory powers over the activities of
international commercial arbitrations. This fact is interesting for international companies resolving maritime disputes in foreign
jurisdictions, as it indicates the need for careful selection of the place of arbitration.

Discussion. Therefore, examining the arbitration of maritime disputes in the future, one should remember that, despite the pop-
ularity of the London Maritime Arbitrators Association and the Lloyd’s Salvage Arbitration Branch, during the settlement of interna-
tional commercial disputes, according to the English law, any party which signed the arbitration agreement can present its claim in
court instead of filing it to the arbitration, in contrast to the procedure prescribed by the Ukrainian legislation. This brings to the sur-
face a layer of issues related to a clearer regulatory and legal demarcation of the competence of state courts and international com-
mercial arbitrations while resolving maritime disputes in Great Britain; and further research in this area may be devoted to this topic.

Key words: international commercial arbitration, commercial disputes, arbitration agreement, Great Britain, Ukraine.
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Hoc'ranomca npodsemu. [IpuHIUOD MUPHOTO BU-
pilleHHA MIMKHAPOAHUX CIOPiB HAJEXKUTH IO
HaWBaKJIMBININX NPUHIIUTIIB MisKHapOJHOTO IpaBa,
IIpoTe MOTO BTiJIEHHA B KUTTSA HEeMOKJIUBe 0e3 icHy-
BaHHA MPAKTUYHUX 3acC00iB MUPHOTO BPETYJIIOBAHHSA
TAaKWX CIIOPiB He TiIBKM HA MiKHaApOJHOMY, a U Ha
HaIioHaJIBPHOMY piBHAX. Bigrak, 3a cyyacHUX yMOB
3pocja KiJbKiCTh 3BePHEHD J0 CYIOBOI UM apbiTpaskHoi
IPOLleAYPU [Jis BUPIIIeHHSA KOMEpPIiHNX CIOpPiB.

Posraan cipaB y MisKHapOgHUX KOMEPIiIMHUX ap-
OiTpasKHUX cyAax — Iie oco0auBa (hopMa BIJIUBY Ha
CYCHiNbHI BiIHOCHHU, 0 HOCUTH IIPUBATHO-IIPABOBUH
xapakTep. BogHouac, MisKHaApPOOAHUN KOMeEPIiAHUNA
apbiTpak 3amuIIaeThCsa (DOPMOIO TPABO3ACTOCYBAHHS,
OyAyuYHn BaKJIUBUM €JIEMEHTOM CHCTEeMU ITMBiJIbHOIL
OpUCAMKITil. ¥ il AKOCTi BiH HmiATIOPAIKOBYETHCA 3a-
TaJIbHUM 3aKOHOMIPHOCTAM COILiaJIbHOTO YITPaBJIiHHA,
Mae cBOl BiIMiHHI pucHu i He MOsKe 3ajaumIaTucA II03a
yBaroim 3 00Ky mep:kaBu. Amke 6e3 ii miaTpuMKm
edexkTUBHA peajisallia MiKHapPOAHUMU KOMePILiii-
HUMU CyAaMM IOPUCAMKIIIAHOI (PYyHKIII IpaKTUIHO
HeMOJKJIUBA.

HesBakaounm Ha HeBuU3HAUEHICTh cHUTyallil mic-
nsa Brexit, Beauka Bpurania sanuimaeTbca OmHI€IO
3 HalsaTpeOyBaHIIMNX Aep:KaB MPOBEJEHHA MijKHA-
poxHOTO apbiTpaky. BpuTamchKi MiskHapomHI KOMeEp-
mitiui apbiTpaskHi cyam MaioTh BiIMiHHY pemyTarriio,
a Cnosryuene KoposiBcTBO Ha Iep:KaBHOMY PiBHI KOH-
TPOJIFOE BUKOHAHHA iHO3eMHUX apOiTpaskKHUX PiIlleHb.
Kpim Toro, TpuBasa icTopia mep:xaBu K OJHOTO 3 JIi-
IepiB MOPCHKUX IepeBe3eHb, a JIOHZOHA — SAK OZHOTO
3 (hiHaHCOBUX IIEHTPiB CBiTYy IepeTBOopuUIu Besuky
Bpuranito Ha monyaapHe Miclie pO3TJIAAY KOMEepPI[ii-
HUX CIIOPiB, III0 BUHUKAIOTH Y PE3yJIbTaTi BUKOHAHHA
cTopoHaMu 3000B’s3aHb i3 MOpPChKOTO mpaBa [9].

IlepmiuM y cBiTOBiii mpaxkTuii cuernialbHUM 3a-
KOHOM TIpo apbiTpak craB came 3akoH AHTIII Bifg
26 cepmua 1889 poky, AKUii 3aTBEePAUB TaKi OCHOBHi
IpuHIUNU apOiTpaky AK HOOPOBiIbHICTL yromu mpo
apbiTpask, mpaBo Bcix ocib, AKi yKJIaga0Th KOHTPAK-
T, Ha apOiTpasK, a TaKOMK MpOIeaAypy apoOiTpaxy
[11, c. 8]. Tomy cBOTO Uacy OpuTaHCHKUII apOiTpak
He TiJTBKM CTaB MOCTATHBLO BiJoMuM i 3aTpebyBaHUM
Y KOMEPI[IHHUX KOJIaX, a I BUCTYIIA€ IPIOPUTETHUM
OpPTaHOM BUDIIIeHHSA MOPCHKUX CIOPiB i1 10 CHOTOAHI.

AmnHamiz ocTaHHiIX JocaimskeHb i myOaikamiin. Sk
pesyJbTaT, faHe MUTAHHA TOCTATHHO aKTUBHO PO3IJIS-
IaeTbCcA He TiIbKYU BUEHUMU-IOPUCTAMU, a I 3aKOHO-
IaBIAME PisHUX KpaiH cBiTy. Tax, 0CHOBOIO HAIIOTO
IOCHiKeHHA cTajla YaCTUHA MacUBY HOPMAaTUBHO-
npaBoBux akTiB Besukol Bpuranii, mjo peryimoioTb
IiAMBHICTD MOPCHKUX apOiTpaskKHUX iHCTUTYIIN Ha
Teputopii miei mep:xasu [3]. Kpim Toro, mo ysarm
Opanuca goxymeHTHu JIOHZOHCHKOI acoriarmii Mmop-
cbKUX apbiTpiB Ta Mopcbkoro apbiTpaxky mpu Kowmi-
TeTi JIomoiima, 110 3aCTOCOBYIOTHCSA ITiJl YaC CKJIAAAHHS
Mi*KHAPOZHUX KOMEePIiHUX KOHTPAKTIB 1 BUpiITeHHA
MIKHAPOIHUX KOMEPI[iiHUX cmopiB [4—5].

Cepen HayKOBUX PO3POOOK HAMU BUKOPHCTOBYBA-
JIUCS TpAalli 3apy0isKHUX yUeHUX, KOTPi MOCTiaKyBa-
JU PisHIi acneKTu (DyHKIIOHYBaHHA AK KOMEPIIHHUX
apbiTpakiB sarasmom, Tak i MOPCBKUX apOiTpakHUX
imcrTuryniti Benmkoi Bpuranii 3okpema. B. Uy Ta
B. Benr, posrigngaroun nUTaHHA BUTOKIB CTAHOBJIEHHSA
MOPCHKOTO KOMEPI[ifiHOTO apbiTpasKy B SKOCTi iHCTH-
TYTY POBTJISLY CIIOPiB, HATOJIONTYIOTH HA BATOMOCTI Ta
TIePUIOPATHOCTI MOPCBKUX KOMEPIIHHUX apbiTpaskiB
Benuxoi Bpuranii [9]. C. Jlapcen TakoX KOHIIEHTPY€E
yBary Ha eBOJIOIil mpoIecy po30ymIOoBU MOPCBKUX
apbiTpamuux iHcruryiiii Beaukoi Bpuramii Ta ix
dyuxmionani [11]. IIpomenypHi muTaHHA TisAIbLHO-
cti MmopchKux apbitpaskiB Besmkoi Bpuranii Tex
CcTajly IIpeIMeTOM HayKoBoro posriazny. Ilpumipowm,
C.Pozenbaywm I1ie Ha MOUYATKy XX CTOJITTA OKPECIUB
IOPUANYHI 3acagy MiAJIbHOCTI MisKHAPOJAHOTO KOMEp-
mitimoro apbiTpay B 1miit mep:kasi [13], a M. KauTop
JeTaJbHO 3YIUHUBCSA HA MificTaBaxX, HEOOXiTHUX A
mepegaui cupaBu mo apbiTpaky Ta il momaJsbIiioro
posraany [10]. Ha geransax mpoliecy IpuU3HAUEHHS
apObiTpiB mig yac posrasaAy CHOPY KOHIEHTPYIOTHCS
M. Bepapza i A.Kikmarpik [8]. A C.Meroc, y cBoio
yepry, IiJKpecJioe, M0 3aKOHOIABCTBO Besmkoil
Bpuranii Hagingae Bucorkuil cya KOHTPOJIIOOYNMU
MOBHOBAYKEHHAMM IIOMO0 AiAJBHOCTI MiKHApPOTHUX
KOMepIiiHuX apbiTpakiB, Ha IO MAalOTL 3BEPTATU
yBary 0i3HecOBIIi mif yac yKJIaZeHHS KOMEPI[iHHUX
KoHTpakTiB [12].

OnHak, He AUBJIAYNCHL HA JOCTATHLO IMHUPOKUH
CIIeKTDP POOIT 3aKOPJOHHUX YUEHUX, KOTPi CTOCYIOTH-
CcdA IeBHUX acIeKTiB (hYyHKI[IOHYBaHHA MiKHapOSHUX
KOMePI[ifHuX apbiTpasKHUX CyIiB i, 30Kpema, THUX
apOiTpakKHUX IHCTUTYIiH, AKiI 3aliMaiOThbCS PO3TIIA-
JIOM MOpPCBKUX cIiopiB y Besnukiit Bpuranii, B Ykpaini
BiZICYTHI KOMIJIEKCHI MOCJIII}KEHHA IIPAaBOBUX 3acaj
oprasisanii gigabpHOCTI MOPCBKUX apOiTpaskHUX iH-
cruryiiti Beaukoi Bpuranii, mo morau 6 O0yTu BU-
KOPHUCTaHi IJIA HAYKOBOTO POBTJIAALY UM IPAKTHUUHOTO
BIOCKOHAJIEHHA IIporenypu (QyHKIioHyBaHHA Mop-
cbKOi apbiTpaskHoi Komicii npu Toproso-mpomuciaoBiit
najsiati YKpainu.

Biarax, MeToro cTaTTi € BU3HAUEHHS IIPAaBOBOTO
cTaTycy Ta HOpMaTWBHO-IPABOBUX 3acaj opraHisarii
IiATbHOCTI MOPCHKUX apbiTpaskHmX iHCTHUTyIi# Be-
aukoi Bpuranii Ha OCHOBiI BUBUEHHS JOCBimy mo0Oymo-
BU CHCTEMU Mi’KHApPOAHUX KOMEPIIHHUX apbiTpaskiB
y mi# mepskasi Ta ix (pyHKIiOHyBaHHSA, a TAKOXK 3a-
IS MOXKJIMBOTO MEePENHATTS YaCTUHU TaKOTO MOCBi-
ny MopcbKoio apbiTpaskHo0 KoMmicieto mpu Toproso-
IIPOMUCJIOBiH manaTi Ykpaium.

Marepianu i metoagu. MaTtepiamamMu gociigKeHHA
e: 1) HOpMAaTHUBHO-TIPABOBe 3a0e3IMeUeHHs MiAIbLHOCTI
MOPCBHKUX apOiTpakHUX iHCTUTYIIiH, 110 GYHKIIOHY-
10Th Ha Teputopii Benukroi Bpuranii; 2) mpami 3apy-
OI/KHUX YUEHHX, HAYKOBO-TPAKTUYHI MOCJIiIKeHH
AKUX MTPUCBAYEHI TUTAHHAM BU3HAUEHHA KOMIIETEH-
mii Ta ciermudiku QyHKI[IOHYyBaHHA AK KOMEPI[iHHUX
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apbiTpakiB 3arajgoM, Tak i MOPCHKUX apOiTpasKHUX
igcTuTynit Besnkoi Bpuranii 30Kpema.

¥V mporeci 3milficHeHHS JOCTiIKeHHA OYJI0 BUKOPU-
CTaHO TaKi MeTOoAM IPUANYHOI HAYKY AK: iCTOPUUHUHA
(D1 POBKPUTTS 0COBJIMBOCTEI €BOJIOIITHOTO CTaHOB-
JeHHS MOPChKUX apbiTpaskHuX iHCcTHUTYyIi# Bemnkoi
Bpuranii ta cumenmudixu moOymoBu 3aKOHOIABCTBA
IaHOl mepsKaBUW y BimmomimHill cdepi); cucTemHO-
CTPYKTYPHUM (IJIA BCTAHOBJIEHHSA aJITOPUTMY BU3HA-
yeHHA apbiTpiB, POSTIAAY CIIpaB i BUPIITeHHS CIOPiB
MOPCBKUMHU apOiTpasKHUMU iHCTUTYIiaMU Benmkoi
Bpuranii); nopiBHANBHO-IPAaBOBUH (A1 IPOBENEHHA
aHaJsoriyi (pyHKI[ioHYyBaHHA JIOHTOHCHKOI acoriarmil
MopchKUX apbiTpiB, MopcsKoro apbiTpasky mpu Kowmi-
teri Jlnoiiga Ta MAK mpu TIIII Ykpainwu); jsoriuaumi
(nnsa dopMyaIOBaHHS BUCHOBKIB i mepCIEKTUB MO-
IaJBIIUX AOCTiIKeHb i3 BiATIOBiAHOI TpobIeMaTuKM).

Bukaan ocHoBHOTO MaTepianxy. KitouoBumu op-
ramamu y Besukiti Bpuranii, B ropucaukIifii Korpux
HUHI 3HAXOAUTHCA BUPIIMIEHHA MiKHAPOJHUX MOP-
ChKHUX CIOPiB, MOKHA BBa:KaTu JIOHZOHCHKY acoIfiarfito
mopceKkux apoitpis (JIAMA) — London Maritime
Arbitrators Association (LMAA) — Ta MopceKuii ap-
oirpaxx mpu Komireri Jlnoiiga (the Salvage Arbitration
Branch), akuii € omHUM i3 BiOMCTB 3HAHOTO Ha BeCh
CBiT OPUTAHCHLKOTO PUHKY CTpaxXxyBaHHA JLioiina.

Mopcwkuii apbiTpask npu Komiteri Jlimoiiga mouas
miarn Hanpukinami XIX cToaiTTd, KOS HA PO3TIIAL
Kowmirtery Jlnoiina nmepegaBaiucsa CIopu Ipo PATYBaH-
HS CcyJeH, i OyKBaJbHO He3abapoM POBIIUPUB CBOIO
KOMIIETEHITiT0, aJKe TaAK0K ITOUYaB BUPIIITYBATH CIIOPU
o 3iTKHeHHIO cymeH Ha mopi [11, c¢. 15-16]. ¥ cBoio
yepry, JIOHZOHCBHKA acoliaiis MOpPCbKUX apbiTpiB
3’apustaca 1960 pOKy /i HOJIETIIIEeHHA IIPOIENYypPU
PoO3TIAny KOMEPIIIMHUX CIOPiB, OCKinbKM 3a ii mo-
TIOMOTOIO0 CTOPOHU MOTJIM YHUKHYTU 3BepPHEHHS 0
cyny #, TAKMM YMHOM, 3HAYHO CIIPOCTUTHU IIPOIEC
YperyjaoBaHHA MOPCBKHUX CIIOPiB, III0 BUHUKJIMW MiK
"Humu [11, c. 67].

Pavku KommereHIrii Ta mpaBoBi 3acanm AisIbHOCTL
MopchKuUX apbiTpakiBs Benmkoi Bpuranii B ocHOB-
HOMY Bu3HaueHo 3akouHoMm Besmukoi Bpuranii «IIpo
apb6iTpaxx» Bixm 17 uepBHA 1996 pory [3], agsxe oc-
TaHHIN PeryJie mpoIreaypy apoiTpakHOTO PO3TIALY,
AKIO Micie ii mpoBegeHHA BM3HAYEHO CTOPOHAMU
B Auriii, Yenbwci abo IliBuiuniit Ipmangii. 3 immroro
O0OKYy, mammii 3aKOH He BKasye Ha BigMiHHOCTI Mix
«BHYTpPimHIiMI» i «MidKkHapogHUMI» apbiTpakamu,
BCTAQHOBJIIOIOUM [JII HUX OJHAKOBI IIPaBOBi paMKH.
Bigrax, 6puTaHChKe 3aKOHOJABCTBO BM3HAE TiJIbKU
Tak 3BAaHUU <«IOPUAWYHUN apbiTpask», XxapakTepHa
puca SKoro — 000B’A3KOBICTH JOTPpUMAaHHA apbiTpa-
MM YMOB KOHTPaKTiB Ta BUMOT BiJIOBiTHMX 3aKOHIB
[13, c. 22]. 3rigHo 3 aHTJIiNCLKUM 3aKOHOIABCTBOM,
Ins mepenaui cupaBu o apbiTparky HeoOximHi BUH-
sHaveni migcraBu. Ilo-mepire, HeoOXigHO, II00 Mik
CTOpOHAMU [iliCHO BUHUK cIip. IcHyBanHa apbiT-
pasKkHO1 yrogm came 1o cobi Iie He € IigcTaBOIO IJIA
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IPUAHATTA apOiTpaskeM CIpaBU O CBOTO POIIJIALY.
Amnrniticekuii apbiTpak mpuiiMae o0 CBOTO IIPOBA-
I)KeHHS CIIPaBU JUIIe 3a Tiei yMOBHU, AKIIO PO36iK-
HOCTi Mi’K cTOpoHaMu HaOyJ JOCTATHBO CEpPHO3HO-
TO XapakTepy 1 CTOpPOHU He MalOTh HaMipy BAaTucs
IO TIPOLeNYPU IPUMUPEHHA, 1100 YHUKHYTHU CIIODPY.
ITo-mpyre, amruifickKe mpaBo BigpisHae apbiTpa Bif
ekcnepra (auryu. — valuer). SIK0 cTOpOHU BUPITINM-
JIU 3BEPHYTHUCA N0 OyIab-sIKOi TpeThoi ocobu, 11106 Ta,
BUXOIAYM 31 CBOTO JOCBify, BUBHAUMJIA I[iHY TOBapiB
abo 3pobuiia SKyCh iHIITY OIIiHKY, TO Taka ocoba po3-
TVIAa€ThCA JIUIIE B AKOCTi eKcmepTa, a He apbiTpa
[10, c. 2-T]. ITo-TpeTe, Oyia TIPoBemeHHS apOiTpaKy
3a 3axkoHoM Besnukoi Bpuranii «IIpo apbiTpasx» Heo6-
XimgHO, 1100 apbiTp AiAB Heymepem:KeHO, BUPIIIyIOUn
cmip «Imo cupaBenyuBocTi» [3].

3a HasgBHOCTI mepepaxoBaHUX yMOB, CIIpaBa B ap-
OiTpask TmepemaeThbCcs 3a yromowo cropiu. ITpuuomy,
nopAmOK polraany cuopis JIoHZOHCBKOIO acoriarmia-
miero MopchbKux apbitpiB Ta Mopcbrum apbiTpaskem
upu Kowmireri Jlnoiiga Busnauaerscsa 3akonom Besn-
kol Bpuranii «IIpo apbiTpaxs» 1996 pory [3]. Ao
iHIlle He BUILJIMBAE 3 TOTOBOPY, TO IIia apOiTpasKHOIO
yTo010 Tieii 3aKOH PO3yMie Oyab-AKY MHUCHMOBY YTOIY
IIpo mepegavy o apdiTpasky cuopiB, AKi BUHUKJIN abo
MOKYTb BUHUKHYTH Mi’K CTOPOHaAMU, HE3aJEXKHO Bif
3a3HaUYeHHA B Hill KOHKpeTHOTO apbirpa (cT. 6). Pop-
Ma yroau goBinbHa. B yromi moke OyTu 3a3HaueHO
IIPOCTO TIPO TIepefavy CIOPy Ha BUPIIIeHHA apbiTpam
abo X IepepaxoBaHO KOHKPETHUX apOiTpiB, AKUM
Oyze mepemaHo Ha pO3TJAn coip. ApbiTpakHa yroma
Moxke OyTu ohopMIeHA TAKOMK BKJIIOUEHHSIM BiATIOBif-
HOTO TIYHKTY JI0 TOTOBOPY, HAIPUKJIAI, 3 BUKOPUCTAH-
HAM Bigkputux npodopwm Jlroiiga [4], KoTpi micTaTh
IOKJagHy apOiTpalKHy yromy, UM CIeliaJabHOro apoiT-
PasKHOTO 3acTepekeHHs, pospobaeroro JIAMA (m. 5
IIpaBun mponeaypu JJAMA 2021 poky [5]).

OmHak, CKJIamaHHA OQIiIifiHOTO JOKyMeHTa — He
HeoIMiHHA yMOBa AificHocTi apbiTpaskHoi yromgu. BoHa
mificHa i B TOMYy BUHOAAKYy, AKIIO MiCTUTHCSH, HAIIPU-
KJIaZ, y JucTyBaHHi. ApOiTpaskHa yrojga € o00B’sI3KO0-
BOIO TiJIBKM [IJIA CTOPiH, IMO Iifmumcany ii, i aasa ix mpa-
BoHacTynmHUKiB. Hampukiazn, 3a ogHieto i3 cripaB 6yJio
BCTAaHOBJIEHO, IIT0 KOHOCAMEHT IiepemdauaB 000B’A3KU
TIepeBi3HUKA 3 HABAHTAKEHHA BAaHTAKY. ¥ KOHOCAMEH-
Ti BKagyBaJiocd, 110 (hpaxT OILIaUYETHCA 3a YMOBAMU
vaprepy. [locuianua HA yMOBU 4apTepy OyJIM TaKOMK
3 MPUBOAY 0OOCTaBUH, IO BUKJIIOYAIOTH BiMOBigasb-
HicTh HepeBidHUKA. TUM yacoM, KpiM ImepepaxoBaHUX
IUTaHb, B UapTepi MicTHIOCA 3acTeperkeHHsS IIPOo Iie-
pemauy B apbiTpak OyIb-IKOTO CIIOPY, AKWIT BUHUK 3a
yaprepoMm. Y HOJAJILIIIOMY BJAaCHUKU CyJHA, TPYHTY-
I0YNCh HAa YMOBaX dapTepy, Ipen ABUIN B apdiTpaski
0 BaHTaK0OIePsKyBadiB (BJIAaCHUKIB KOHOCAMEHTY)
mo3oB. MopchKuii apbiTpak Jlmoiiga BusHaB, M0 ap-
OiTpasKHe 3acTepesKeHHA, AKe MicTmiocd B Uaprepi,
He 0yJIO BKJIIOUEHE IO KOHOCAMEHTY, OTKe, BOHO 0yJI0
He0o00B’ A3KOBUM [JIA BaHTaXK0OAep:KyBauiB [6].
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B apbirpaskHiii yroai moxxe OyTu nependadueHo Iie-
pemauy cmopy o apbiTpasKy B IIEBHUH TepMiH: y Ta-
KOMY pasi 3aKiHUeHHA IIbOTO TEPMiHY Bejle 0 BTpPaTu
mpaBa Ha mo30B. ¥ 3akoHi Benukoi Bpuranii «IIpo
apbiTpak» yKasyeTbes, 110 Bucoxkuii cyn, — IO KOM-
IeTeHIIil AKOTr0 BXOOUTH PO3IJIAN MOPCHKUX CIOPiB,
ajpKe BiH KOHTPOJIOE 3MiMiICHEHHS apOiTpaKy 3 TaKOoTo
BUY CIOPiB 3TiTHO i3 3aKOHOJAABCTBOM JEepP:KaBU, —
MOJKe IIPOJNOBXKUTHU Ilell TepMiH Ha Iepiof, KOTpuil
BiH 3HAalifle HeoOXigHUM. BupimieHHa TUTAHHA PO
IIPOOBIKEHHA 3TalaHOT0 TEPMiHY 3aJI€KUTH Bil pO3-
CYLy CYLY, OLHAK 3a BiICYTHOCTI MOBa)XHUX IMIPUUNH
IPOITYCKY CTPOKY CYZ BiAMOBJISIE B MOTO MPOJOBXKEHHI
(ct. 12 3akony) [3]. Bucokuii cyn mae mpaBo Ha CBiit
POBCY IIPOAOBXKYBAaTU TaKOK TEPMiH, YCTAHOBJIEHUM
B YyroJi Ha mojgayy IOBiAOMJIEHHA NPO IIPU3HAYEHHA
apbiTpa, nia npusHaveHHA apOiTpa Ta TPpUAHATTA
iHImuUX 3axX0AiB A0 mouaTKy apbiTpamky (ct. 17 3a-
Komy) [3].

SKI10 Yyromow CTOPiH He BCTAHOBJIEHO IMPOTUJIEHK-
He, apOiTpakHy yromy Mo:ke OyTM BUBHAHO TaKOIo,
10 BTpaTUJia cuay abo 3MiHeHa TiJIbKH 3 JTO3BOJIY
Bucoxroro cyny. Takuii mossii Bucokuii cyn mae e
3a HAsABHOCTI BUHATKOBUX yMOB, HAaUOPUKJAMA, TIPU
HeIpaBUJIbHOMY HOBOMKEeHHi apbiTpa, BimcyTHOCTI
y HBOTO HeoOXimHol KBasidikarii, abo AKIO BiH BuU-
3Hae, IO CIIPaBa IOBWHHA OyTU PO3IVIAHYTa CYZOM,
a He apbiTpakem (ct. 7 3axony) [3].

AmnraificbKe 3aKOHOIAaBCTBO mepembavae, IO ap-
O0iTpa'k MOBMHEH IPOBOAUTHUCA OLHUM apbiTpom.
Pasom i3 Tum, cTopoHaM HaZAEThCA IIPABO IEPEH-
6auaTu B yromi ¥ immy KigbKicTh apbiTpiB. SKImo
yroga mepegbadae posTJAL CIIOPY ABOMa apbiTpamu,
TO KOJKHA CTOPOHA IPU3HAUYAE IO OZHOMY apoOiTpy.
3a BimcyTHOCTI B yrozi iHmwux ymoB, apbiTpu obmupa-
I0Th cymepapbiTpa uu rosioBy apbiTpaKy. AKimo ap-
OiTpaskHa yroma mepemdauae IIpoOBeIeHHA apOiTpaKy
TproMa apbiTpamu, TO, KpiM Ipm3HAYEHHA KOKHOIO
CTOPOHOIO IO OTHOMY apOiTpy, OCTaHHI 00MpPalOTh TPe-
ThOTO apbiTpa [8, c. 5—6]. Yromy mpo posrasam criopy
TpboMa apbiTpamMu, OOpaHMMU B TAKOMY IOPAIKY,
cJim posymiTm B TOMY CeHCi, III0 BOHA HamyacTiIie
3a0e3meuye IpU3HAUEHHA, KPiM ABOX apOiTpiB, came
cymepapbiTpa, a He TpeThoro apbiTpa (ct. 17 3akoHy
Benukoi Bpuranii «IIpo apbitpak» [3]; kraysyna 6
CrammapTHUX KJIay3yJ pATyBaHHA Ta apbitpaxy Ko-
mirtery Jlnoiima [4]; u. 8 IIpaBun mpotenypu JJAMA
2021 poxy [5]).

Ocob6auBicTh TOJIOXKEHHS, AKe 3aiiMae cymepap-
0iTp, moJisirae B TOMY, IO, IPU HEZOCATHEHHI MiK
apbiTpamMu 3romu 3 IPWUBOAY BUPIIIEHHA CIOPY, BiH
mpuiiMae pirneHHa 0gHOO0CiOHO. SIKIO TpeThoro uiie-
Ha apbiTpamky Impus3HAYaloTh He caMmi apbiTpu, BiH
He PO3TJIAMAEThCA AK cymepapbiTp. ¥ 1boMy BuUHOa-
Ky pillleHHs OIBOX apbiTpiB 000B’A3KOBe MJIsI CTOPiH
cuopy (1. 5 cr. 21 3akony Benukoi Bpuranii «IIpo
apbitpax» [3]; . 9 IIpaBun nponenypu JIJAMA 2021
Pory [5]).

Y Bumagkax, KoJim HeoOXimHO mpusHauuTu abo 3a-
MinuT; apbiTpa, cymepapbiTpa abo Tperhoro apbiTpa,
OyIb-AKa 3i CTOPiH Mae mpaBO MUCHMOBO BUMAaraTH
BizmoBimHO Bif immroi cropomm um apbitTpa 3poduTu
TaKke IPU3HAUYEHHA YU O0OpPAHHS IPOTATOM CEeMU THiB.
IToni6Ha HeoOXimHICTL MOMKEe BUHUKHYTU, HATIPUKJIAT,
IIPY HEJOCATHEHHI CTOPOHAMM YTrOAW IPO BUOIp IeB-
HO1 ocobu 151 BUKOHAHHA 000B’A3KiB coJio-apbiTpa,
IPU HEJOCATHEHHi yroam MiK apbiTpamMu 3 TPUBOAY
obpaHHsa cymepap0biTpa, B pasi BigMoBu O0yIb-AKO1
ocobu Bim BuKOHaHHA 000B’A3KiB apbiTpa abo mpu
HOT0 HEemPUIATHOCTI MO BUKOHAHHSA IIUX 000B’A3KiB
i T.x. KO0 mMpOTATOM YKalsaHOTO TEPMiHY CTOpOHA
abo, BimmoBimHO, apbiTp HEe BUKOHAE TAKOI BUMOTH,
Bucokmit cyn Moske 3a 3aABOI0 iHITIOI CTOPOHM cCaM
MIPU3HAYUTHU iHIITOTO apbiTpa, cymepapbiTpa abo Tpe-
ThOTO apbiTpa (cT. 17 3arkony Benukoi Bpuranii «IIpo
apbiTpax») [3].

SAximo aBa apbiTpu He MOMKYTH BUPIIIIUTHU CHip,
BOHU TOBUHHI MOBiOMUTHU TIPO IIe CTOPOHHU abo cy-
nepapbiTpa, micadg 4OTO OCTaHHIW MOXKe AiATU 3a-
micts apbirpiB (ct. 21 3arkomy Besmkoi Bpuranii
«IIpo apbitpask») [3]. IIpoTe B cKrIamHUX cIpaBax
cymepapbiTp 6esmocepeaHbO Oepe yUacTh y 3acimanmi
apbiTpaxy, pasoM 3 apbiTpamMu 3acCJIyXOBY€E CIIPABY
i HEpiIKO TOJIOBYE, mMOIIOMAararuu iM BUHECTU PiIlleH-
Ha [7, c. 7T7-78].

AnrnificbKe 3aKOHOIABCTBO Bifmae mepeBary ap-
bOiTpay, 1Mo 3MiliCHIOEThCA OOTHUM apbiTpoM. 3a Ha-
ABHOCTi cymepapbiTpa 0yab-aKa cTopoHa apbiTpaskHOl
Yoo MOXKe 3BEPHYTHCS 0 apOiTpasky i3 3aABOIO IIPO
Te, 1100 CIip pOSTISAAaBCA TiJABKM cymepapoiTpoM.
Haxkas mpo mpusHaueHHs cymepap0OiTpa eTUHUM ap-
OiTpoM, AKUI POBTJIAMAE CIip, BUJAEThCA BUCOKUM
cynom. HaBenene npaBmyo, OgHAK, OJUCHO3UTUBHE
i MoXXe 3acTOCOBYBATHUCS JUIIE Y BUNATKAX, KOJIU
B apOiTpaskHi#l yroni me nepegbaueno inmoro (ct. 17
3axkony Benuxoi Bpuranii «IIpo apbiTpax») [3].

ITig yac posryiamy cupaBu apbiTp i cymepapbiTp mo-
BUHHI KepyBaTucda nmpaBmujIaMi, BCTAHOBJIEHUMHU yI'O-
moto cropin. i mpaBusa e 060B’A3KOBi A apOiTpiB
Jullle y BUIAOKY, KOJUW BOHU CylepedyaTh 3aKOHY
Besnukoi Bpuranii «IIpo apbitpask») abo mybsriuaOMY
nmopanky Benukoi Bpuranii [14, ¢. 67]. ¥ 1ibomy Bu-
magKy apoiTp He MOB’A3aHUN AOTOBIiPHUM HTOPAIKOM
POBTIIALY CIIOPY i MOKe BUKOPUCTOBYBATU OYAb-AKY
IpPOIEeAYPY, Y3TOIKEHY 3 aHTJIINChKUM 3aKOHOIAB-
ctBoM. IIpu posriiani cCKIagHUX COpaB aHTJIIACHKUHN
apbiTpasx mpoBaguThHCA 3a IpaBuiaaMu Brcokoro cyny
(ct. 30 3akony Benukoi Bpuranii «IIpo apbiTpax»)
[3]; mm. 10 IIpaBun mpomenypu JIAMA 2021 poxry [5]).

ApbiTp He TOBUMHEH 3aCJIyXOBYBATH IOKA3aHHA
onmHiei cToponu abo ii cBiAKiB y BimcyTHocTi iHIIO7,
3a BUHATKOM BUNAAKY, KOJY OCTAHHSI HABMUCHO He
3’saBujaca Ha 3acimanua apbiTpaxky (ct. 43 3aKoHy
Benukoi Bpuramii «IIpo apbitpask») [3]. Hampukian,
IIpU PO3TIAALI CYIOM CKapru Ha pimeHHsa apbitTpa-
JKYy 3 IPUBOAY BiTKHEHHS CyAeH, 0yJI0O BCTAHOBJIEHO,
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110 B IpaBUJIAX CTPaxoBoi KoMmaHii mepexbauasmocs:
«¥Y pasi 3iTKHEHHS [BOX CYJl€H, 3aCTPAXOBAaHUX y ITiil
KOMIIaHii, ... 1 3BaIOMiAHHA ITKOAYW, 3aBAAHOI 3iTKHEH-
HAM, OJHOMY i3 cymiB abo o60M cyaam, iX BIACHUKU
MOBUHHI HeraHo mogaTu (CTPaxOBUKY) Ha PO3TIIAL
OOKYMEHTH, II[0 MICTATH OIMC yCiX oOCTaBMH B3iTK-
HeHHA. [[mpeKTOpU, OTpMMABIIN TaKi JOKYMEHTH,
TIOBUHHI 3iMiICHIOBATH IO IILOMY CHOPY apbiTpask i ix
pimenusa 6ymge octatrouHuM» [15, c¢. 99]. Cmip posris-
maBcA MiK BiacHUKaMmMu cymeH A i B, sacTpaxoBaHUxX
Yy BKasaHill cTpaxoBiii komnauii. 3rifHo 3 HaBemeHU!-
MU TpaBUJIaMU, CTOPOHU IIPEACTABUJIU B CTPAXOBY
KOMIIaHiI0 HeOOXigHi MOKYMEeHTH, IIiCJIs Yoro OyJau
CKJIMKAHI JUPEKTOPU, AKi BUCTymaJam B AKOCTi ap-
6iTpiB. [losuBau He 3HaB PO Ie 3acifaHHA i Ha HBO-
My He OyB mpucyTHi#. IIpoTe apbiTpu mpuctynuim
IO PO3TJIANY CIpaBU i, MONMMUTABIIN KalliTaHa CymHAa
BimmoBizmaua, IIOCTaHOBUJIN, IITO CYQHO BiAIloBimaua He
CTUKAJOCA 3 CyJHOM mo3uBada. PoO3raAgHYBIIN CKap-
Iy mmosuBaua, Bucoxkmii cyn Bu3HAaB, IO, OCKIJIbKU
mo3uBay OyB BificyTHill Ha 3acimaHui apbiTpaxKy, BiH
He MaB MOJKJIMBOCTI IIepelonMTATU KalliTaHa CyJHa
BigmoBimaua, mpuBeCcTW IOSACHEHHS i MOKasW, ITif-
TBEPAUBIIIU OOTPYHTOBAHICTH CBOiX BuUMOT. Binrak,
Bucoxkuil cyn Bupimus, I[0 AUPEKTOPU CTPAXOBUX
KOMIIaHill HempaBUJBHO CJIyXaJW CIIpaBy i ixXHeE pi-
IIeHHA He MOKe BU3HaBaTHUCS 3aKOHHUM [15, c. 100].

BuCHOBKHM Ta MEepPCHEeKTHUBU MOTAJBIINX TOCJi-
mskeHb. ToMK, He MUBIAYNCH HA MONyJAPHicTH JloH-
IOHCHKOI acolriarlii MopcbKuX apbiTpiB Ta MopchKOTO
apb6itpaxxy mpu Komireri Jlimoiiga, mix uac BUpileHHsa
MiKHApPOOHUX KOMEPIIHUX CIOPiB cJim mMaTu Ha
yBaai, 1m0 3akoHoaBCcTBO Besnkoi Bpuranii maginse

Bucoxkuit cys KOHTPOJIIOIOUYMMEU ITOBHOBAKEHHAMU
T0M0 AiAJBHOCTI Mi*KHAPOAHUX KOMEPIiNHUX apbiT-
paxis [12, c. 331-332]. Hauuii (paxT mpencTaBJsIe
iHTepec myId Mi*KHApPOAHUX KOMIIAHiH, I1I0 BUPINITYIOTH
MOPCHKi cIOpu B iHO3eMHUX IOPUCAUKIIAX, OCKiJIb-
KM CBifuMTH PO HEOOXiAHICTH peTesbHOTO BUOOPY
Micis mpoBeleHHsS apbiTpaky. Kpim Toro, cropoHmM
B apbiTpaskHill mpoleAypi MOBUHHI Ha paHHi#l cramii
3’sdcyBaTu, UM iCHYIOTH Oyab-AKi migcTaBu, 3a AKUMU
MOJKHAa BUCYHYTHU 3allepeueHHs, HalpaBUBIIU Iie 3a-
TepevueHHa B TOBHOMY 00csasi mo cyay. Bigrak, cTopo-
HaM He BapTO HAAMipHO 30CepemKyBaTUCh Ha obcArax
TEPEKOHJIMBUX JIOKA3iB, M0 MiATBEPIKYIOTh, Y1 MaJIO
Miclle mOpYINIeHHA KOHTPAaKTy, a, CKOpillle, poO3TJd-
HYTHU NUTAHHA IPO OCKAPYKeHHA IOPUCOUKILII TpeTeii-
CBKOTO Cyny, KOJU € JOCTAaTHi JOKasu, IO CBimuaTh
mpo Take mopyireHHA. OCKiIbKY POSKPUTTS iHDOP-
Martiii BimbyBaeThcsa B Xo4i apOiTpasKHOTO PO3TJIALY,
CTOPOHU TOBWHHI PEryJIAPHO OIiHIOBATH HaABHICTH
HOBUX IIi/ICTaB IJA 3allepeueHHdA, i, B pasi iX BUAB-
JIEHHS, MOYKYTb HerailHO 3aABJIATU 3allepeueHHsd, 1100
He TopylIyBaTu ooMesKeHHdA . 73 3axkoHy Bemmkoi
Bpuranii «IIpo apbitpask» Ha misHimowmy erami [3].

Y Toit ;xe uac, BepxoBHa Pama Ykpainu BUKJIIO-
ynga Oynb-ake Brpyuamua TIIII Ykpainu y mporiec
poSTJIALYy i BUPiIIeHHA MOPCHKUX CIOPiB, HigKpec-
sroroun, 1o Mopcbka apbiTpaskaa Komicia mpu TIIIT
VYKpaiHu € caMocCTiliHOI0, TOCTiiiHO mifouoro apbiT-
Pa’KHOIO YCTAHOBOK, AKA MPOBAAUTH CBOIO MiAJBHICTH
BigmoBigHO Mo 3akony YKpaiuu «IIpo misxkHapomumit
KoMepIifitauii apbitpak» Bim 24 srororo 1994 poxry
Ne 4002-X1I [1] Ta Pernamenry MAK mpu TIIIT Vkpa-
iam [2].
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