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Summary. Introduction. The Article delves into the significance and mechanics of judicial control in administrative courts in
Ukraine. It aims to examine how effective this form of control is in ensuring that administrative decisions align with legal frame-
works and meet standards of efficiency and justice. To assess the existing legislative framework that supports judicial control in
administrative courts in Ukraine. To perform quantitative and qualitative analyses on the efficiency of these courts. To compare
Ukraine’s administrative justice system with those in other countries for benchmarking and best practices.

The concept of judicial control by administrative courts serves as a vital mechanism for enhancing the efficiency and effec-
tiveness of court decisions in public administration. This system establishes checks and balances to ensure that administrative
decisions adhere to the principles of legality, fairness, and transparency. Here are several ways in which judicial control can help
improve the efficiency of court decision.

Purpose. The purpose of this article is to study and analyze the role of judicial control in the system of administrative pro-
ceedings as a mechanism aimed at increasing the efficiency of execution of court decisions. The article tries to identify shortcom-
ings in modern Ukrainian legislation that prevent the effective execution of court decisions, and suggests ways to correct them.

Materials and methods.

Materials. Legislative Texts: Analysis of relevant Ukrainian laws, regulations, and constitutional provisions related to admin-
istrative justice and judicial control.

Case Law: Examination of landmark and recent cases from Ukrainian administrative courts and the European Court of
Human Rights.

Statistical Data: Review of statistics on court efficiency, case backlogs, and implementation of decisions.

Academic Literature: Utilization of academic journals, books, and research papers discussing administrative justice and
judicial control both in Ukraine and globally.



// ApmiHicTpaTuBHe npaBo i npouec; ¢iHaHCcoBe NpaBo; // MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
iHdpopmauinHe npaso // Cepisa: «lOpuanuHi Hayku» // N2 9 (67), 2023

International Standards: Reference to European and global standards and guidelines for effective judicial control.

Results. In this context, “judicial control” refers to the courts’ regulatory power over administrative actions, ensuring they
comply with established laws and procedures. “Administrative courts” are specialized legal forums that handle cases involving
government agencies and public administration. “Mechanism for improving the efficiency” suggests a structured way to make
the court system work better, faster, and more fairly. Finally, “‘court decisions” are the judgments or orders given by a court con-
cerning a particular case.

Discussion. Update and specify legislation to provide clear guidelines for judicial control mechanisms. Invest in the training
of judicial officers and provide the necessary resources to courts for efficient functioning. Implement robust systems for ac-
countability and transparency in administrative justice. Revise existing policies based on empirical evidence and international
standards to improve the efficiency of administrative courts.

In conclusion, judicial control, as it stands, is not fully effective in ensuring the efficient functioning of administrative courts
in Ukraine. However, there are several avenues for improvement, ranging from legal reforms to policy revisions, that could sig-
nificantly enhance the system’s efficiency.

Key words: judicial control, administrative courts, mechanism, improving, efficiency, court decisions.

AHoTauif. BcTyn. Y CTatTi gocnigxKeHo 3HaYeHHs Ta MeXaHi3Mm 3gifiCHeHHs CYygoB0o20 KOHTPOJIIO B AgMIHICTPATUBHMX CY-
gax YkpaiHu. BiH Mae Ha MeTi BUBYMTH, HACKIIbKM ePeKTBHA st HOpMa KOHTPOIO g/1st 3abe3neyeHHs T020, Lob agMiHicTpa-
TUBHI pilLieHHs! y320g)XKyBaaMCs 3 MPaBoBUMM PAMKAMM Ta BIgrnoBigany CTaHgapTam epeKTUBHOCTI Ta CripaBeg/mMBOCTi. OLiHM-
TV iCHYI04Yy 3aKOHOgaByy 0a3y, 9Ka MigTpUMYye CYgoBMIi KOHTPOJIb B AgMIHICTPATUBHUX Cygax YKpaiHu. [1poBecTy KinbKicHuii Ta
SKICHWV aHani3 eeKTUBHOCTI LuX CygiB. MOPIBHATY cucTeMy AgMIHICTPATUBHOI I0CTULIi YKpaiHW 3 cUCTeMamu iHLLMX KpaiH gAst
NOPIBHAHHSA T4 NepegoBo20 Jocsigy.

KoHuenuisi cygoBo20 KOHTPOJIIO 3 BOKY AgMIHICTPATUBHIUX CYJiB € XXUTTEBO BAXIMBUM MEXAHI3MOM g5l MigBULLIEHHS edek-
TMBHOCTI Ta pe3y/ibTATUBHOCTI CYJoBUX pillleHb y gepaBHOMY yNpas/iHHi. Lig cucTema BCTAHOBIIOE CUCTEMY CTPUMYBAHb
i npoTuBaz gna 3abe3neyeHHs T020, Wob agMiHICTpaTMBHI pilleHHs BignoBiganym NPUHLMNAM 3AKOHHOCTI, CpaBeg/MBOCTi Ta
npo30opocTi. Ocb gekifibka crnocobiB, 3a gONOMO20t0 SKMX CygOBMii KOHTPO/Ib MOXe JOroMO2TH MigBULLNTU eeKTUBHICTb Cygo-
BO20 PilLIeHHS.

Merta gaHoi cTatTi nossi2ae y qocaigxxeHHi Ta aHAi3i PO/l CygoBo20 KOHTPOJIO B cUCTeMi AgMIHICTpATUBHO20 CYyJOYMHCTBA
IK MEXAHIi3My, CIPAIMOBAHO20 HA MigBULLEHHS eeKTUBHOCTI BUKOHAHHS CYgoBMX pillieHb. CTaTT HOMA2A€ETbCS BUSBUTHI He-
gosiK1 B Cy4acHoMy YKpaiHCbKOMY 3QKOHOGABCTBI, SKi 3aBAXAlOTb epeKTMBHOMY BUKOHAHHIO CYgoBMX pillieHb, Ta MPOMOHYE
LJIAXM iX BUNPAB/ICHHS.

Martepiann. 3akoHogaByi TeKCTH: AHAI3 BIgMNOBIGHUX YKPAIHCbKMX 3AKOHIB, MOCTAHOB TA KOHCTUTYLIMHUX MO/IOXKEHb, L0
CTOCYIOTbCA AgMIHICTPATUBHOI IOCTULT TA CYygoBO20 KOHTPOJIIO.

[pevjegenHTHe npaBo: JOCAIgKeHHA 3HAKOBUX TA OCTAHHIX CPAB yKPAIHCbKMUX AgMIHICTPATUBHMX CygiB Ta EBPONECbKO20
Cygy 3 npas AOGUHN.

CTatncTnyHi gaxi: O2n19g CTaTMCTUYHNX §aHUX PO ePeKTUBHICTb CygiB, HePO3/ISIHYTI CPABM Ta BUKOHAHHS pillieHb.

AkagemidHa JliTepatypa: BUKOPUCTAHHS HAYKOBUX XKyPHAAIB, KHMU2 TA HAYKOBMX MPALb, L0 0020BOPIOIOTb MUTAHHS AgMiHi-
CTPATMBHOI OCTULT Ta CygoBO20 KOHTPOJIIO 1K B YKPAiHi, TaK i B CBITI.

ExcniepTHi iHTepB'I0: KOHCYIbTALIi 3 IOPUCTaMK, MPAKTUKAMM Ta agMiHiCTpaTopamu, siki MaroTb 6e3nocepegHiit gocsig pobo-
TH 3 YKPAIHCbKOIO CUCTEMOK AgMIHICTPATUBHOI IOCTULL.

MixxHapogHi cTaHgapTy: MoCUAAHHS HO EBPOMEFiCbKi Ta CBITOBI CTAHGAPTH Ta peKkoMeHgaLlii Logo egeKkTUBHO20 CygoBO20
KOHTPOJIIO.

Metogu. MopiBHANbHWIA AHAAI3: TOPIBHAHHSA YKPAIHCLKOI PAKTMKM 3 MDKHAPOGHUMM CTAHGAPTAMM TA MEXAHI3Mamu Cygo-
BO20 KOHTPOJIO [HLWMX KPAIH g/1s BUABIGHHSA MPO2AJMH TA MOXINBOCTEN G/ MOKPALLEHHS.

AHai3 3MiCTy: PeTesibHe BUBYEHHS 3aKOHOGABYMX TEKCTIB TA CygoBOI NPAKTUKM G/ PO3YMIHHS iCHYIOUMX MEXAHI3MIB CYgo-
BO20 KOHTPOJIIO.

CTatuCTUYHUIA AHANI3: BUKOPUCTAHHA TAKMX MOKA3HMKIB, AK WBMJKICTb PO32/IAGY, 4ac po32/1gy Td KibKIiCTb CrpaB, Lo
OYIKYIOTb Ha P032/151g, G151 OLIHKM epeKTUBHOCTI AgMIHICTPATUBHMX CYGiB.

lOpngnure TaymayeHHa: AHARI3 T020, AK Cygu TAYMAaydTb 30KOHM TA HOPMATUBHO-MPABOBI GKTY OGO AgMIHICTPATUBHOI
I0CTULi, 0COOMMBO 30CEPEGIKYIOUNCh HA TAKMUX CTATTAX, K CTATTA 129 KOHCTUTYLIi YKpaiHm.

AHA/I3 NONITUKN: BUBYEHHS ICHYIOHOI MOAITUKM TA HOPMATUBHMX AKTIB, WO BI/IMBAIOTL HA AgMIHICTPATUBHE MpaBOCyqgs,
30Ccepegiyloynch Ha iX epeKTMBHOCTI Ta BMMBI HO epeKTUBHICTb CYgoBMX pilLieHb.

Y3aeanbHeHHs pekoMeHgaLiii: Ha OCHOBI aHANI3y CHOPMY/IIONiTe peKkoMeHgaLlii LLogo NpaBoBUX PePOpPM i MONITUYHNX BTPY-
YaHb, CIPSIMOBAHMX HA NigBULLEHHS ePeKTMBHOCTI CygoBMX pillieHb B PAMKAX CYgoOBO20 KOHTPOJIIO.

Pe3ynbTatn. Y LibOMY KOHTEKCTI ‘CygoBuii KOHTPO/Ib” O3HAYAE pe2y/IITUBHI MOBHOBXKEHHS CYGiB LL0GO agMiHICTPATUBHMX
givi, 3a6e3neyyioyn gOTPUMAHHS HUMM BCTAHOBEHUX 3AKOHIB i mpouegyp. ‘AgMIHICTpATUBHI Cygn” — Lje Criewjiani3oBaHi lopu-
gunuHi opymu, siKi po32/151galoTb CAPABYM 3a y4ACTIO GePKABHUX YCTAHOB TA gepXXaBHO20 YNpABAiHHS. “MexaHi3m niguLieHHs
eeKTMBHOCTI” NPOMOHYeE CTPYKTypOBAHMiA cnocib 3pobuTu Tak, wob cygoa cucTeMa npawoBaaa Kpatle, Wenglue Ta crnpaseg-
NuBiLe. HapewwTi, “cygosi pileHHs” — e pilueHHst abo HaKkasw, BUHeCeHi Cygom L0go KOHKPETHOI CrpaBu.
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[MepcriekTnBn. OHOBMTU TA KOHKPeTM3YBATH 30KOHOGABCTBO, o0 3a0e3rmeynTn diTki BKA3iBKM LL0JO MEXAHI3MIiB CygoBO20
KOHTpOIO. IHBECTYBATM B NiG20TOBKY CyggiB Ta HagaTy cygam HeobxigHi pecypcu gnst epeKTMBHO20 PyHKLIOHYBAHHS. BpoBa-
guTK HAGiNHi CMCTeMM Mig3BITHOCTI Ta NPO30POCTi B AGMIHICTPATUBHIN tocTULil. [Tepeaisig iCHyto4Ool MoAITUKM HA OCHOBI eMri-
PUYHUX gaHWX i MiXKHAPOGHUX CTAHGAPTIB G/1sl MigBMLLEHHS ePeKTUBHOCTI agMIiHICTPATMBHUX CygiB.

[ligcymoByt04M, CYgoBMii KOHTPOb y 11020 HUHILLIHbOMY BU2ASIGi He € MOBHOIO Mipot0 ePeKTBHIUM y 3abe3neyeHHi egekTnB-
HO20 PYHKLIOHYBAHHS AGMIHICTPATUBHMX CYgiB B YKPaiHi. OGHAK € KiNbKa LU/ISIXiB g5l BJOCKOHA/IeHHS], MOYMHAIOYM Big MpaBo-
BUX pedhopM i 3aKiH4yI0uM nepez/isigom MoAiTUKK, sIKi MOXYTb 3HAYHO MigBULMTI eeKTUBHICTb CUCTeMM.

Knio4oBi cnoBa: cygosuii KOHTPOb, AGMIHICTPATUBHI Cygu, MEXAHI3M, YJOCKOHAIEHHS], €PeKTUBHICTb, CygOBI piLLieHHs..

Problem statement. The judicial system is an es-
sential component of democratic governance,
serving as the ultimate arbitrator in legal disputes
and interpreter of laws. However, the efficacy of the
judicial system is not solely based on the soundness
of the court decisions it produces; it is also critical-
ly dependent on the efficiency and timeliness with
which these decisions are implemented and enforced.
In the context of administrative law, the focus is
often on the actions of governmental agencies and
public bodies, making judicial oversight critical for
ensuring legality, protecting individual rights, and
promoting transparency.

The functioning of administrative courts plays
a pivotal role in safeguarding the rule of law and
democracy, particularly in ensuring the checks and
balances on administrative actions and decisions.
This paper examines the mechanisms of judicial
control by administrative courts in improving the
efficiency of court decisions in Ukraine. Despite
a rise in citizen involvement in judicial proceedings,
indicating a maturing democracy, the Ukrainian
judicial system currently faces challenges in both
the prompt and impartial rendering of decisions
and their subsequent execution. Utilizing constitu-
tional mandates, case studies, and statistical data,
this paper argues that judicial control exercised by
administrative courts can serve not just as an ac-
countability measure but also as an enhancement tool
for judicial efficiency. We discuss recent legislative
changes aimed at resolving these issues, such as the
introduction of private executors and specific proce-
dural codes. However, the paper identifies continu-
ing shortfalls in these reforms, as evidenced by the
significant number of appeals by Ukrainian citizens
to the European Court of Human Rights. The paper
concludes by offering recommendations for reinforc-
ing the effectiveness of judicial control mechanisms
to ensure not only that justice is served but that it
is implemented effectively, thereby restoring public
trust in Ukraine’s legal institutions.

Analysis of recent research and publications.
Recent research and publications have focused on
several key aspects of judicial control over adminis-
trative actions, both globally and in the specific con-
text of Ukraine. These aspects include the efficiency
of court decisions, transparency in administrative
procedures, and the harmonization of national prac-

tices with international legal standards. A growing
body of literature has started to quantify the ef-
ficiency of court decisions. Metrics like Clearance
Rate and Disposition Time are now being studied to
objectively assess the performance of administrative
courts. Several studies have looked at the impact of
technology on administrative justice, from e-filing
systems to virtual hearings, and how these tools
can improve the efficiency of court decisions. In the
context of Ukraine, research has delved into how the
country is adopting international legal practices,
particularly from the European Union, and what
impact this is having on the efficiency and fairness
of administrative judicial control.

Purpose. The primary purpose of this study is
to critically analyze the role of judicial control in
administrative courts with a focus on its efficacy in
ensuring efficient, timely, and just outcomes in the
Ukrainian judicial system.

Examine Case Law: Scrutinize key case law to
understand how judicial control is practically applied
and identify any inconsistencies or inefficiencies
that may exist.

Quantitative Analysis: Utilize court efficiency
metrics such as Clearance Rate, Disposition Time,
and others to assess the functional efficiency of ad-
ministrative courts in Ukraine.

Qualitative Insights: Gather expert opinions
through interviews with judges, lawyers, and schol-
ars to understand the practical challenges and bot-
tlenecks that hinder effective judicial control.

Comparative Analysis: Compare the Ukrainian
system with administrative justice systems in other
countries, particularly those in the European Union,
to identify best practices that could be adopted.

Policy Impact: Assess the effectiveness of cur-
rent policies and regulations aimed at enhancing
judicial control and recommend improvements where
necessary.

Legal Interpretation: Explore how legal texts re-
lated to judicial control are interpreted and applied,
aiming to identify any ambiguities that could affect
the system’s efficiency.

Recommend Solutions: Based on the findings,
provide a set of practical recommendations aimed
at policy-makers, judicial bodies, and other stake-
holders to improve the efficiency and effectiveness
of judicial control in administrative courts.
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Setting objectives. The overarching objective of
this study is to critically analyze and assess the
mechanisms of judicial control in administrative
courts, focusing on their efficacy in enhancing the
efficiency and fairness of court decisions, particu-
larly in the context of Ukraine.

Specific Objectives. Efficiency Assessment: To
measure the efficiency of administrative court de-
cisions using key performance indicators such as
Clearance Rate, Disposition Time, and the number
of pending cases.

Legal Framework Analysis: To explore the legal
underpinnings of judicial control mechanisms, espe-
cially with respect to Article 129 of the Constitution
of Ukraine, and to identify any gaps or ambiguities.

Case Study Evaluation: To examine specific cases
where judicial control was exercised over adminis-
trative actions to understand practical applications
and limitations.

Public Perception: To assess public sentiment
and confidence in administrative courts through
surveys or interviews, aiming to measure how the
public views the effectiveness of judicial control
mechanisms.

Technology’s Role: To evaluate the impact of dig-
ital technologies like e-filing, online databases, and
virtual hearings on the efficiency and transparency
of administrative courts.

Comparison with International Standards: To
compare Ukraine’s practices in judicial control with
international best practices and norms, particularly
those set by the European Union.

Role of Private Executors: To study the effective-
ness of the institute of private executors in Ukraine
in expediting the execution of court decisions.

Policy Recommendations: To offer concrete policy
recommendations based on the study’s findings for
improving the efficiency and effectiveness of judicial
control mechanisms in administrative courts.

Presentation of the main material of the re-
search. The administration of justice is a cornerstone
of any democratic society, serving as the ultimate
arbiter in disputes among citizens, and between cit-
izens and the state. As legal systems have evolved,
administrative courts have emerged as specialized
forums for resolving disputes involving governmen-
tal agencies and public administration bodies. These
courts bear the crucial responsibility of checking
the legality and reasonableness of administrative
decisions, thereby upholding the principles of the
rule of law and protecting citizens’ rights.

In Ukraine, administrative courts have a particu-
larly vital role, not only because of the complexities
inherent in a transitioning democracy but also due
to the country’s efforts to align its legal systems
with international norms. However, while citizen
participation in judicial proceedings has been on the
rise — an indicator of democratic development —
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the efficiency of court decisions remains a press-
ing concern. In particular, the effectiveness of the
Ukrainian judicial system is not solely dependent on
the capability of courts to render fair and equitable
judgments, but also hinges on the successful execu-
tion of these decisions.

This paper aims to explore the role of judicial
control by administrative courts as a mechanism
for improving the efficiency of court decisions in
Ukraine. It seeks to understand how administrative
courts can enhance the accountability and effec-
tiveness of public administration, thereby fostering
a more robust and reliable legal framework.

The paper will discuss the constitutional and legal
backdrop against which these courts operate, high-
lighting the provisions and mandates that empower
them to perform their roles. It will then delve into
the challenges and shortfalls in the current system,
using official statistics, case studies, and scholarly
analysis to shed light on the issues at hand. In ex-
amining the ongoing legislative efforts and reforms,
the paper will evaluate the efficacy of recent changes
like the introduction of private executors and proce-
dural codes dedicated to improving judicial control.

The focus will also be on the broader implications
of these challenges, including the increasing number
of appeals by Ukrainian citizens to the European
Court of Human Rights, which has far-reaching con-
sequences for the country’s international reputation
and its commitment to the rule of law. Finally, the
paper will offer recommendations for enhancing the
effectiveness of judicial control mechanisms in ad-
ministrative courts.

One of the evoked explanations is the establish-
ment of the courts of appeal that started functioning
in 2016. The situation of Ukraine is characterised by
a significant decrease in the number of judges, due
in particular to the implementation of an important
judicial reform in 2016 [1].

Through a comprehensive analysis, this paper en-
deavors to contribute to the discourse on improving
the efficiency and effectiveness of administrative
courts in Ukraine, aiming to restore and bolster
public trust in the country’s legal institutions.

The concept of judicial control is foundational to
a well-functioning democracy and is integral to the
rule of law. It refers to the institutional oversight ex-
ercised by courts over the actions, decisions, and poli-
cies of administrative bodies and governmental agen-
cies. This form of control aims to assess and ensure
that these entities are operating within the bounds
of the law and their delegated powers, thereby safe-
guarding the legal rights and interests of the public.

In this respect, several courts, legal entities,
may be located in the same place (e.g. a civil court,
a commercial court and an administrative court may
be located in the same building), or, conversely, the
same court may have premises in different cities [1].



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 9 (67), 2023

// Administrative law and process; finance law;
information law //

Objectives of Judicial Control

The primary objectives of judicial control are
multifaceted and include:

1. Legal Compliance: To ensure that administra-
tive bodies adhere to the laws, rules, and regulations
that govern their activities.

2. Accountability: To hold public officials and
agencies accountable for their actions, thereby up-
holding public trust.

3. Transparency: To shed light on the workings
of administrative bodies, ensuring that they operate
in a transparent and fair manner.

4. Protection of Individual Rights: To safeguard
the rights and freedoms of individuals and entities
against unlawful or arbitrary actions by public au-
thorities.

5. Corrective Measures: To rectify any unlawful
administrative actions and, where necessary, award
compensations or enact other remedies.

6. Predictability and Consistency: To provide
a framework within which administrative bodies
can operate predictably, ensuring consistency in ad-
ministrative actions and decisions.

Mechanisms of Judicial Control
of Administrative Courts

The administrative courts play a crucial role in
overseeing the actions and decisions of public admin-
istration bodies. This is particularly significant in
countries undergoing legal and governance reforms,
such as Ukraine. Through multiple mechanisms,
administrative courts exercise judicial control to
ensure that administrative actions align with legal
norms and uphold citizens’ rights.

Key Mechanisms:

e Judicial Review of Administrative Decisions: Ad-
ministrative courts are often vested with the power
to review decisions made by public administration
bodies. This involves examining the legality and
fairness of such decisions and, where necessary,
overturning or modifying them.

e Issuing Administrative Writs: Writs like manda-
mus or prohibition can be issued by administra-
tive courts to compel an administrative body to
perform a duty or to cease from performing an
unlawful act.

e Interim Orders and Injunctions: Prior to making
a final decision, administrative courts may issue
interim orders or injunctions to prevent irrevers-
ible damage or to maintain the status quo.

e Appeals Mechanism: Administrative courts often
serve as appellate bodies for decisions made by
lower-level administrative agencies or even other
lower-level courts.

e Supervision of Administrative Processes: Some
administrative courts have the power to oversee
ongoing administrative actions, ensuring compli-
ance with the law before final decisions are made.

e Special Judicial Procedures: Administrative courts
may have specialized procedures for certain types
of cases, such as taxation, land use, or public
health, which require specialized knowledge.

e Legal Interpretation and Precedent: Through their
decisions, administrative courts contribute to the
body of case law and legal interpretations, guiding
administrative bodies in future actions.

e Compliance Audits: While not necessarily a ju-
dicial function, some administrative courts have
the mandate to audit administrative bodies for
legal compliance.

e Public Interest Litigation: In certain jurisdictions,
administrative courts allow for public interest
cases, enabling groups or individuals to challenge
administrative decisions that have broader societal
implications [6].

Ukraine-Specific Context
In Ukraine, the role of administrative courts in
judicial control is underscored by constitutional and
legal mandates such as Article 129 of the Ukrainian
Constitution. The courts are empowered to ensure
that all administrative actions, not just court deci-
sions, are in compliance with existing laws [2].

Challenges and Outlook

Speed and Efficiency: The promptness with which
administrative courts can render decisions is a mea-
sure of their effectiveness.

Resource Constraints: Adequate staffing and re-
sources are essential for administrative courts to
function effectively.

Expertise: Specialized knowledge in areas like
environmental law, zoning, and public health is of-
ten necessary for judges in administrative courts.

Transparency and Accountability: Public confi-
dence in administrative courts is bolstered by trans-
parent procedures and accountability mechanisms.
Ukraine-Specific Context [9].

In Ukraine, Article 129 of the Constitution serves
as a foundational element for judicial control. It
mandates that all court decisions are binding and
must be executed as per the law. This provision
reinforces the legal principle that administrative
bodies are not above the law and are subject to ju-
dicial oversight. This is particularly significant in
the context of Ukraine’s ongoing efforts to align its
judiciary with European norms and standards [2].

A well-functioning of an administrative law sys-
tem guarantees a solid judicial protection to its cit-
izens and ensures “...that an administrative decision
would be safe if the administrator exercises such
powers as have been legally conferred on him (sub-
stantive requirement) and complies with procedures
required by law (procedural requirement); therefore,
grounds for review could be categorized based on
these most basic requirements” [4].
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Challenges and Outlook:

Awareness: Ensuring that citizens are aware of
their rights and the mechanisms for judicial control
is crucial for effective oversight.

Efficiency: Speedy and effective resolution of
cases is essential for maintaining public trust in
the system.

Transparency: Transparency in both adminis-
trative actions and judicial decisions is crucial for
a functioning democracy.

Reform: Continuous legal and judicial reforms
are required to adapt to evolving societal norms and
international standards [11].

The successful maintenance of the rule of law
within a democratic country both requires and builds
citizens’ trust in government. This principle is also
provided by the preamble of the ECHR, wherein par-
ties are firmly committed to build their democracies
based on a rule of law principles, which also relates
to administrative justice, as “the power to review
administrative acts by the Court is the basis of any
democratic society” [3].

Judicial control mechanisms are vital for ensur-
ing that administrative bodies operate within the
confines of the law. In transitional democracies like
Ukraine, these mechanisms take on added impor-
tance as the country works to modernize its judicial
system and align with international standards.

Challenges and Limitations

Despite its foundational importance, the effec-
tiveness of judicial control is often constrained by
various factors such as bureaucratic inefficiency,
lack of resources, corruption, and sometimes, the
complexities of overlapping jurisdictions. This be-
comes especially problematic when court decisions
are not promptly and effectively implemented,
a challenge that has been increasingly noted in the
Ukrainian context.

Conclusions and prospects for further research.
In summary, judicial control serves as a critical
oversight mechanism that ensures the legality and
fairness of administrative actions and decisions. Its
effective implementation is essential for upholding
the rule of law, preserving democratic values, and
safeguarding individual liberties.

The mechanisms for judicial control, such as ju-
dicial review, writs, and appeals, contribute to a sys-
tem of checks and balances that hold administrative
bodies accountable for their actions. The effective-
ness of these mechanisms is further accentuated by
the underlying constitutional and legal frameworks,
such as Article 129 of the Constitution of Ukraine,
which make court decisions binding and enforceable.

However, it is crucial to note that the efficien-
cy and effectiveness of administrative courts are
subject to various challenges, including resource
constraints, delays in proceedings, and the need for
specialized expertise. Addressing these challenges
is essential for improving the overall efficiency of
court decisions and, subsequently, enhancing public
confidence in the judicial system [12].

In the context of Ukraine, efforts are underway
to align the country’s judicial system with European
standards. These reforms are expected to bolster the
mechanisms of judicial control exercised by admin-
istrative courts. Yet, the continued inadequacy in
the execution of court decisions, as evidenced by nu-
merous complaints to the European Court of Human
Rights, highlights the need for further improvements.

Therefore, in conclusion, while the existing mecha-
nisms for judicial control are commendable for provid-
ing a layer of accountability and legal scrutiny, there
is an imperative need for ongoing reforms. These
reforms should aim to bolster the capabilities of ad-
ministrative courts, improve the efficiency in the ex-
ecution of decisions, and above all, ensure that justice
is accessible, prompt, and equitable for all citizens.
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ON THE EXPEDIENCY OF USING THE ONLINE SYSTEM
OF MODELLING ACTIVITIES “OPENLABYRINTH” IN TEACHING
PRACTICE-ORIENTED DISCIPLINES IN HIGHER EDUCATION
INSTITUTIONS WITH SPECIFIC LEARNING CONDITIONS

11040 AOLI/IbHOBCTI BUKOPUCTAHHSA OHJIAIH-CUCTEMMU
MO/EJIIOBAHHS JISI/IbHOCTI “OPENLABYRINTH” MiJi YAC
BUKJAJAHHA NPAKTUYHO-OPIEHTOBHUX ANCLIUMIH
B 3AKJIAJAX BULLOi OCBITU 31 CNELIUOIYHUMMU
YMOBAMU HABYAHHS

Summary. The article investigates the feasibility of using the online activity modelling system “OpenLabyrinth” in teaching
practice-oriented disciplines in higher education institutions with a specific learning environment.

In accordance with its tasks, the police has a wide range of powers, the analysis of which allows us to conclude that the
activities of the National Police are diverse and multifaceted, and therefore often unpredictable in their dynamics. In Ukraine,
the success of the National Police in fulfilling its powers is additionally affected by armed aggression and large-scale military
operations, constant shelling of civilian infrastructure, the growth of illegal arms trafficking, etc. In such circumstances, police
officers are increasingly required to act in special circumstances, including emergency (extreme) conditions, to be prepared to
perform additional special tasks, to work under great moral and physical stress and in more difficult conditions, which in turn
increases the requirements for the training of future law enforcement officers.

To solve this problem, higher education institutions with specific learning environments are increasingly using interactive
multimedia teaching technologies and e-learning technologies in the educational process. Therefore, there is currently a need
to study e-learning technologies used in the learning process by other higher education institutions both in Ukraine and in the
world. One of these e-learning technologies is the OpenLabyrinth online activity modelling system. This online system allows
users to create interactive “‘game” learning models, such as virtual patients, simulations, multi-level knowledge control systems,
mazes, models of branched processes in various subject areas and algorithms, and is currently used in the educational process
of medical higher education institutions in Ukraine and around the world. The online system of modelling activities “OpenLaby-
rinth” also meets the modern requirements of problem-based learning.

The article notes that the issue of using the online system of modelling the activities of the “OpenLabyrinth” system in the educa-
tional process of higher educational institutions with specific conditions has not been studied. A more detailed study of the online
system allowed the author to conclude that the system can be used in the educational process of higher education institutions with
specific learning conditions to teach a number of practical disciplines and, in general, to carry out problem-based learning for future
police officers by modelling operational and combat situations as close as possible to real conditions. The author also concludes that
itis advisable to use the online system to monitor the success of mastering the educational material submitted for independent study.

Key words: police training, educational process, problem-based learning, situation modelling, OpenLabyrinth, universities
with special learning conditions.
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AHOTaUifl. Y CTAaTTi OCNIGKYIOTbCS GOLIIbHICTb BUKOPUCTAHHS OH/IAVH-CUCTeMM MOgetoBaHHS gisibHocTi “OpenLabyrinth” nig
4ac BUKIAgaHHS PAKTUYHO-OPIEHTOBHMX gUCUMIIH B 3aK/10GAX BULLOI OCBITH 3i CNeLmM@idHUMMU yMOBAMM HABYAHHSAMOX/IMBOCTI.

Ha noniyito y BignoBigHOCTi i3 if 3aBgaHHAMM NOKAAGEHO LMPOKe KOO MOBHOBAXeHb AHAI3 IKNX JO3BO/ISE 3pOOUTI BUCHO-
BOK, LLO GiSNIbHICTb HauioHanbHoi noAivii HocuTb pisHobiYHMIA, 6a2aTo2paHHMIi XapakTep i TOMy YacTo He MPO2HO30BAHA y CBO-
il guHamivi. B YKpaiHi Ha ycrilHICTb BUKOHAHHS MOBHOBA)XKeHb HavuioHanbHOI NoAiLii gogaTkoBo BM/MBAIOTb 30pOiHA azpecis
Ta NOBHOMACLUTAGHI BOEHHI gii, MOCTiiiHI 06CTPinM UMBINbHOI iHPACTPYKTYPU, 3pOCTAHHS HE3AKOHHO20 0bizy 36poi, Towo. 3a
Takux obCTABMH NONILEChbKi gegani yacTilue 3000B'93aHi giiTu 0COOANBIX, B TOMY YNCII, i B HAG3BMYAHMX (EKCTPEMA/IbHMX)
yMOBax, OyTv 20TOBUMM JO BUKOHAHHSI OGATKOBMX CreLia/IbH1X 3aBgaHb, go poboTu 3 BeNNKUMMU MOPAIbHUMM i i3NyHMMM
HABAHTWKEHHAMM i B OifIbLL CKIAGHMX YMOBAX, LLO Y CBOIO Yepay MigBuLLYye BUMO2M gO Niga0TOBKM MOy THIX IPABOOXOPOHLB.

[1191 BUPILLeHHS Lib020 3ABgAHHS 3aK1agu BULLOI OCBITH 3i CneLmn@iyHNMmM yMOBAMM HABYAHHS gegasi 4acTille 3acTOCOBYIOTb
[HTePAKTUBHI My/IbTUMEQiViHi TEXHO/IORiM HABYAHHSA TA TeXHO/IORIl e/1eKTPOHHO20 HABYAHHS B OCBITHbOMY fipoueci. Tomy Hapasi
icHye HeobXigHICTb BUBYEHHS TEXHO/I02ii eleKTPOHHO20 HaBYAHHS, SIKi BUKOPUCTOBYIOTbCS B MPOLIECI HABYAHHS iHLIMMM 3aKAA-
gamu BULLOI OCBITU AK YKPaiHu, TAK i CBITy 3a2a/10M. OGHIEI0 3 TAKMX TEXHOJI0RIN e/IeKTPOHHO20 HABYAHHS € OH/IANH-CMCTeMd
MOgentoBaHHA gisiibHocTi “OpenLabyrinth”. 3a3HayeHa oHAaAMH-CUCTEMA go3BOJISIE KOPUCTYBAYAM CTBOPIOBATY iHTEPAKTMBHI
“iepoBi” HaB4anbHi Mogeni, Taki Ik BipTyanbHi NALiEHTH, cumynavii, 6aeaTopiBHeBi CMCTeMU KOHTPOIO 3HAHb, 1abipUHTH, MOge-
Nl po32a1y>keHuX MpoLieciB y Pi3HNX npegmeTHux 061acTax Ta af20pUTMM Ta HAPA3i BUKOPUCTOBYETHCS B OCBITHbOMY MpOLieci
Megu4HMX 3aK1agiB BULLOI OCBITU YKpQiHu Ta CBITY. TAKOX OHAGHH-CUCTEMA MOGeNtoBaHHs gisinbHocTi “OpenLabyrinth” Bigno-
Bigae Cy4yacHUM BUMO2aM npo0b1eMHO-0pieHTOBHO20 HABYAHHS.

B cTatTi 3a3HAYAETHCA, WO NUTAHHS BUKOPUCTAHHS OH/IAMH-CUCTEMM MOGetoBaHHs gisnbHocTi “OpenLabyrinth’cuctemu
B OCBITHbOMY MpOLieCi 3aKk/1agiB BULLOI OCBITY 3i creLmu@iyHumMm yMoBamm He gocaigxKyBanncs. binbL getanbHe 03HANROMIEHHS
3 OH/IQH-CMCTEMOIO §O3BO/INI0 ABTOPOBI 3pOOMTH BUCHOBKM, LLO CUCTEMY MOXJ/IMBO BUKOPUCTATM B OCBITHbOMY MPOLieCi 3a-
K/1agiB BULLOI OCBITU 3i CNELMPIYHNMM YMOBAMM HABYAHHS G BAKIAGAHHS HU3KM MPAKTUYHUX gUCLMIIH | B3a2ani npoBOgnTH
npob/1eMHO-0piEHTOBAHEe HABYAHHS MAyOyTHIX MOMLENCbKMX LLISIXOM MOGe/IOBAHHS MAKCMMUA/IbHO HaOMKeHMX o peasibHNX
YMOB CUTYaLili 0rnepaTnBHO-CYKO0BOI Ta c/1yx00B0-00/0BOI. TAKOX aBTOP poOUTL BUCHOBKM, L0 OHAAM CUCTeMY GOLiIbHO
BMKOPUCTOBYBATU §/11 KOHTPOJIIO YCTILUHOCTI 30CBOEHHS HABYA/IbHOR0 MATEPAy, AKMI BUHECEHO HA CAMOCTIViHE OnpaLiiOBAHHS.

KnoyoBi cnosa: nig2oToBka noniLeiicbko20, OCBITHIM npoLec, Npob/eMHO-OpiEHTOBAHe HABYAHHS, MOGe/NlOBAHHS CUTya-
uii, OpenLabyrinth, 3aknagu BuLLOI OCBITY 3i creuU@iYHUMM yMOBAMM HABYAHHSI.

Problem statement. Article 3 of the Basic Law
of our country states that a person, his life and
health, honour and dignity, inviolability and security
are recognised in Ukraine as the highest social value.
Human rights and freedoms and their guarantees
determine the content and direction of state activity,
and the state is accountable to the individual for its
activities. The affirmation and guarantee of human
rights and freedoms shall be the primary duty of
the State [1]. In order to implement these constitu-
tional provisions, Ukraine creates and operates state
bodies whose main purpose is to protect the rights
and interests of individuals. The National Police of
Ukraine is one of these state bodies.

According to Art. 1 of the Law of Ukraine
“On the National Police”, the National Police of
Ukraine (Police) is a central executive body serv-
ing the public by ensuring the protection of human
rights and freedoms, combating crime, and maintain-
ing public safety and order. According to Article 2
of the Law of Ukraine “On the National Police”, the
main tasks of the Police are to provide police ser-
vices in the following areas: to ensure public safety
and order; to protect human rights and freedoms, as
well as the interests of society and the State; to com-
bat crime; to provide, within the limits established
by law, services to assist persons who need such as-
sistance for personal, economic, social or emergency
reasons [2]. In addition, the police have a wide range

of powers according to their tasks, the analysis of
which allows us to conclude that the activities of the
National Police are diverse and multifaceted, and
therefore often unpredictable in their dynamics. The
conditions for the effective performance of policing
tasks are becoming more and more complicated not
only in Ukraine, but also in all regions of the world.
In Ukraine, the successful exercise of the powers
of the national police is additionally hampered by
armed aggression and large-scale military opera-
tions, constant shelling of civilian infrastructure,
increased illegal arms trafficking, the commission of
bold, pre-planned criminal offences, the commission
of latent criminal offences, a high level of political
radicalisation of certain segments of the population,
and so on. In such circumstances, police officers are
increasingly required to act in special circumstanc-
es, including emergency (extreme) conditions, to be
prepared to perform additional special tasks, to work
under great moral and physical stress and in more
difficult conditions.

In this respect, the requirements for the level of
professional training of law enforcement officers
are increasing. During the training the police offi-
cers should develop skills of personal safety, cover-
ing a partner, tactically correct actions in atypical
and extreme situations, under conditions of high
physical and mental stress, etc. This is facilitated
by the use of multimedia learning technologies and
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e-learning in the educational process. These tasks
are facilitated by the use of interactive multimedia
learning technologies and e-learning technologies in
the educational process, and therefore there is a need
to find and study e-learning resources that can be
used for proper and up-to-date police training. One
of these resources is the OpenLabyrinth online ac-
tivity modelling system.

The state of the problem. Some issues of e-learn-
ing have been studied by N.Balyk, K.Buhaichuk,
O. Buinitska, S.Volkova, O.Vovk, V.Levchuk,
V.Lukin, L.Oleksienko, S.Semerikov, O.Trubitsyna,
0O.Chornous, T.Sharova and others. M. Avramenko,
L.Zhuravleva, Y.Kolesnyk, N.Lopina, S. Morguntso-
va, S.Sazhyn, I. Yurchenko and others have studied
the use of the on-line system of activity modelling
“OpenLabyrinth” in the educational process. How-
ever, their works concerned the implementation
of the on-line system of activity modelling “Open-
Labyrinth” in the educational process of medical
universities. None of them dealt with the issue of
implementation of the on-line system of modelling
activities “OpenLabyrinth” in the educational process
of higher educational establishments with specific
learning conditions, which train police officers.

Purpose of the study. In view of the above, the
purpose of our work is to study the possibilities
of using the online system of modelling activities
“OpenLabyrinth” in the process of training police of-
ficers at higher education institutions with specific
learning conditions, to identify the disciplines where
the use of this system will be most appropriate.

Summary of the main material. OpenLabyrinth
is an open-source online activity modelling system
that allows users to create interactive “game” learn-
ing models such as virtual patients, simulations,
multi-level knowledge control systems, mazes, mod-
els of branched processes in various domains, and
algorithms. It is designed to be adaptive and easy
to use, while retaining many game-like features.
OpenLabyrinth is distributed under the terms of the
Academic Free Licence (AFL) version 3.0 [3].

The original OpenLabyrinth online activity model-
ling system was developed by the Learning Technolo-
gies Department of the College of Medicine and Vet-
erinary Medicine at the University of Edinburgh [3].

“A “labyrinth” is the main organisational unit of
the OpenLabyrinth online activity modelling system.
Each labyrinth has a number of global properties,
such as type (scenario, maze, algorithm, etc.), author
information, timer, visual appearance (skins), secu-
rity, score, etc. Each maze has a number of related
pages or nodes within it.

Labyrinth nodes are units of information presen-
tation to the user, usually web pages, around which
all other components of the labyrinth are organised.
A labyrinth is usually made up of many intercon-
nected nodes.
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Each node can be filled with different educational
information presented in different formats: text,
audio-visual, video-visual, graphic, interactive, etc.

Each node in the maze has its own unique iden-
tifier (node ID) and a number of other properties
such as name, text content, type and a number of
rules and functions. Rules and functions determine
what is shown to the user in each particular node,
depending on the current properties of the node and
what the user has previously done.

The nodes of the maze are connected by a series
of links, expressed by pairs of node identifiers with
some additional properties such as order, icons and
alternative text. The links are unidirectional; a sec-
ond link with independent properties is required for
feedback. The transition from one node to the next
is made by activating a link. In linear maze models
there is only one transition, whereas in branched
models there are an infinite number of transitions.

By activating the link, you can simulate a stu-
dent’s decision making based on data previously
entered into the system. Options for possible deci-
sions and links to go to are placed on each page of
the labyrinth node.

The online activity modelling system “OpenLab-
yrinth” is a multitasking system and therefore has
the ability to run a lesson both by one student and
by a group. To do this, a student or a group of stu-
dents is registered in the system and given access
to a specific course. When logging in to the system,
the student enters the text key given to him or her,
which serves as the basis for taking a particular
course. In addition, the multitasking capabilities
of the OpenLabyrinth online activity modelling sys-
tem allow virtual patients to be created by a group
of labyrinth designers. The created labyrinths are
stored in the repository on the OpenLabyrinth online
activity modelling system server and can be further
edited, modified or copied (both the whole labyrinth
and its parts).

Currently, the OpenLabyrinth online system is
being used by Zaporizhzhia State Medical Universi-
ty, Bukovinian State Medical University, Kharkiv
National Medical University and others. In particu-
lar, Zaporizhzhia State Medical University created
17 virtual patients based on cases for the first and
second years of the programme using the OpenLaby-
rinth online modelling system. Teaching was carried
out in relatively small academic groups of 8 3rd year
medical students [4].

C.Sazhyn points out that modelling clinical situa-
tions (cases) with virtual patients simulates different
options for further actions — right and wrong, and
the outcome of a clinical case is the patient’s recov-
ery or death. By creating a database of branched
processes, the author is able to simulate both correct
and incorrect actions of a doctor during the exam-
ination, diagnosis and treatment tactics of a patient.
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After an incorrect choice, the system switches to
a model of the patient’s physical condition and shows
the gradual progression of events leading to the
failure of individual organs, systems or the death of
the patient. Mistakes made by students during the
case are carefully analysed and discussed with the
tutor. This helps to prevent similar errors in real
medical practice in the future. In addition, error-
based learning makes it impossible for students to
work with real patients [5].

Virtual patient technology offers students
a unique opportunity to study the dynamics of the
diagnostic process, to influence the tactics of the
treatment process and to evaluate its effectiveness
after certain interventions. The undoubted advantag-
es of such technologies include stimulation of inter-
est in self-study, visibility, ability to treat and see
the results of treatment, ensuring patients’ rights,
safety for students and teachers, etc. The widespread
use of virtual technologies, simulations and distance
learning is an integral part of medical education in
the world’s leading universities [6].

Thus, we can conclude that the use of the online
system of activity modelling “OpenLabyrinth” is an
effective means of training future doctors, meets
the modern requirements of problem-based learning
and creates sufficient opportunities for mobility of
teachers and students.

Regarding the use of the system in police train-
ing, after getting acquainted with the external inter-
face of the OpenLabyrinth online simulation system,
virtual patients and freely available scenarios, we
can conclude that it can be used in the educational
process of higher education institutions with spe-
cific learning conditions. Thus, the OpenLabyrinth
online activity modelling system can be used to teach
a number of practical disciplines, such as tactical
and specialised training, firearms and tactical train-
ing, tactical training, tactical medicine, personal
security of the police, actions of the National Police
in emergency situations, organisation and conduct of
special operations of the National Police, and others.
To do this, it is necessary to create scenarios that
meet the objectives of the discipline, including solv-
ing complex specialised tasks and practical problems
in the field of law enforcement.

For example, the use of the OpenLabyrinth on-
line system for modelling activities in the form
of a linear “labyrinth” in tactical and specialised
training courses will allow students to learn typical
algorithms for responding to various situations of
operational and combat activities. Building a “laby-
rinth” on the basis of a non-linear, branched model
allows to include several options for decisions or
behaviour of a police officer in a given situation,
some of which will be quite correct, some of which
will be acceptable in a given situation, and the rest
of which will be wrong or unacceptable under any

circumstances. For example, after making a cor-
rect/incorrect decision or selecting an option for
acceptable/unacceptable behaviour, the system moves
to a maze node that reflects the escalation of the
situation depending on the choice made. Further
selection of an action option will either resolve the
situation or lead the police officer to a ‘dead end’.
Given that the construction of a “labyrinth” based
on a non-linear, branched model involves two or
more options for action or decision, we can model
any situation as close as possible to real situations
of operational and combat activities of a police offi-
cer. It is also worth noting that for proper training
of police officers it would be advisable to construct
“mazes” based on real situations that police officers
face “on the street”.

Also, when using the online activity modelling
system “OpenLabyrinth”, instead of the term “virtu-
al patients”, it would be more appropriate to use the
terms “virtual applicant”, “virtual victim”, “virtual
witness or eyewitness”, “virtual perpetrator”, etc.
(depending on the situation that the teacher-designer
is going to simulate).

In conclusion, we can say that the online activ-
ity modelling system “OpenLabyrinth” can be used
to monitor and evaluate the independent work of
a university student. It is known that in the study
of a certain discipline a significant number of ped-
agogical topics or questions on pedagogical topics
are submitted for independent study by a student
of higher education, the control over the success of
which is usually carried out by means of test tasks.
The use of the online system of modelling activities
“OpenLabyrinth” as a means of assessing indepen-
dent work allows us to perform a dual function —
to promote the study of the material submitted for
independent study (teaching function) and to assess
the process of studying the material submitted for
independent study (control function).

Also, online systems of modelling activities
“OpenLabyrinth” can be used to conduct the theo-
retical part of the final or intermediate control of
knowledge of a higher education student.

Conclusions. The on-line system of modelling ac-
tivities “OpenLabyrinth” can be used in the educa-
tional process of higher educational institutions with
specific learning conditions, in teaching practice-
oriented disciplines, such as: tactical and special
training, tactical training, tactical medicine, ac-
tions of the National Police in emergency situations,
organisation and conduct of special operations of
the National Police, etc. It allows to create linear,
non-linear and branched “labyrinths”, which in turn
allow to simulate any situation as close as possible to
the real situations of operational and combat activi-
ties of a police officer. The use of the OpenLabyrinth
online activity modelling system in the educational
process of higher education institutions with specific
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learning conditions enables problem-based learning
for future police officers. It can also be used to
monitor and evaluate the independent work of uni-
versity students.

The OpenLabyrinth online simulation system al-
lows you to study on any electronic device, at any

time, from any location, and generally provides
almost the same theoretical training as classroom
training. At the same time, the system is not a sub-
stitute for practical training, so its use should be
combined with practical training on specialised
training grounds or in classrooms.
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0,0 MUTAHHA NIATOTOBKW BINMCbKOBUX IOPUCTIB

Y BULLUX BINCbKOBUX HABYAJIbHUX
3AKJIAIAX B YMOBAX BINHU

ON THE QUESTION OF THE TRAINING OF MILITARY
LAWYERS IN HIGHER MILITARY EDUCATIONAL
INSTITUTIONS IN THE CONDITIONS OF WAR

AHoOTauiA. Y cTaTTi po32/15IHYTO 0C00IMBOCTI NIG20TOBKM BiViICbKOBMX IOPUCTIB Y BULLMX BIICbKOBMX HOBYG/IbHMX 30K1AGAX
B YMOBAX Bi¥iHW. 33HA4EHO, LU0 Mig20TOBKA BiliCbKOBUX IOPUCTIB B YMOBAX BiViH1 B YKPaiHi Bigispa€e KpuTnuHy posib gis 3a6e3-
neyeHHs npasoBoi MigTPUMKM Ta gOTPUMAHHSA HOPM MiXXHOPOGHOR20 TA HALOHA/IbHO20 3KOHOGABCTBA BIgMOBIGHO go CUTyauii
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KOHQAIKTY. B mpoLeci nigeoToBKy BIiliCbKOBMX I0PUCTIB B yMOBAX Bi¥iH C/1ig BPAXOBYBATH gesiKi aCriekTy: Crewiani3oBaHa ocBita
— BIFICbKOBI IOPUCTU MOBUHHI OTPUMATK CeLiani3oBaHy OCBITYy 3 MDKHOPOGHO20 2YMAHITAPHOR0 MPABd, BiFICbKOBO20 Mpasd,
npas t0guHy, MpaBad 30poiiHMX KOHPAIKTIB Ta iHLLMX BIgNnoBigHMX 2a/1y3eli npasd. Lle gornomosxe iM kpatle po3ymiti Hopmu Ta
00MexeHHs BilicbkoBO20 KOH(MIKTY; aKTyani30BaHa iHpopmawis — BiliCbKOBI I0PUCTY MOBMHHI MATH MOCTIFHWIA goCTyn go ak-
TyanbHoI iHopmauii npo 3mMiHu B 3aKOHOGABCTBI TA MiXHAPOGHUX HOPMAX y cepi BificbkoBO20 MpaBa. Lie BaanBo gsi To2o,
1006 ix pileHHs Oyan BignoBigHUMM go OCTAHHIX po3pobok; NPAKTM4HA MiGe0TOBKA — BifiCbKOBI OPUCTYM MOBMHHI OTPUMATH
NPAKTUYHY NiG2OTOBKY, IKA gO3BOINTD iM 3ACTOCOBYBATM TEOPETUYHI 3HAHHSA B MPAKTUYHMX CUTYALAX B YMOBAX BifiHW. Lje Moxe
BK/IIOYATY CUMYIALIT PABOBMX CUTYALiM, TPeHYBAHHA B CRIBMPALI 3 BiICbKOBUMM KOMAHGUPAMM TA IHWMMM CRIeLianicCTamu.

[1ig20TOBKa BIiliCbKOBMX IOPUCTIB € KPUTMYHO BAXKAMBOIO B YMOBAX BiiHI g/1s1 3a0€e3reyeHHs1 GOTPUMAHHS PABOBUX HOPM Td
3ax1CTy npaB Ta cBo6Og BificbkoBOCAYOOBLB Ta LmBiNbHMX 0CiO. OGHAK iCHYIOTb MeBHi Hegoiky1 Y LibOMy NpoLieci, Ki MOX-
HA BOCKOHAMNTKU. OCb esiKi 3 HUX Ta MOXIMBI LWISIXM YGOCKOHANIGHHSA: 3ACTAPINICTb NPO2PAM — gesiki Mpo2pamu nigaoToBKM
Bi¥fiCbKOBMX 10pUCTIB MOXYTb OyTu 3actapimumm abo HegoCTaTHbO OPIEHTOBAHUMM HA Cy4dcCHi BUMO2K Ta peanii BilicbKoB020
KOH@AIKTY. LLINSIXM YgOCKOHA/IeHHS! — pe2y/isipHe OHOBMIEHHSI HABYA/IbHMX MPO2PAM T BK/IOYEHHS! AKTYAIbHUX NPAKTUYHIX
acreKTiB BiliCbKOBOR20 MPABA TA MXKHAPOGHO20 2yMAHITAPHO20 MPaBa; HegoCTATHSA MPAKTUYHA Mig20TOBKA — BiKiCbKOBI IOPUCTH
MOXYTb He MATH gOCTATHbOI MPAKTUYHOI NIGROTOBKM /s 3ACTOCYBAHHS TEOPETUYHMX 3HAHb y peasbHux cutyauiax. Wnaxu
YJOCKOHQ/IeHHS — BK/IIOYeHHS! OilbLue MPaKTU4YHUX TPeHYBAHb, CUMYJISILVE T4 CTA)KYBAHb Y peasibHUX NPAaBOBMX CepegoBULLaX;
HegqoCTaTHs KOOPgMUHALiS 3 FHLMMM Cy6ammu — BiliCbKOBI KOPUCTI MOXYTb BiguyBATH TPYGHOLLI Y B3AEMOGIi Ta KOOpgMHALil
3 [HLLIMMY BIVICbKOBUMM T UMBILHUMM CTYKOAMMK. LLIASXM YGOCKOHANEHHS — 0P2aHi3aLisi CifbHUX HABYAHb TA TPEHYBAHb 3 iH-
Ww1mMu creyianictamu, po3pobka NpoTOKOAIB CRIBMPAL Ta KOMYHIKaLii; HEGOCTATHE PO3yMiHHS MiXHAPOGHUX CTAHGAPTIB — Bill-
CbKOBI IOPUCTN MOXYTb MATU 0OMexeHe po3yMiHHS MiXKHOPOgHMX CTAHGApPTiB 2yMAHITAPHO20 NPABA TA PAB OGUHK. LLAAXM
YJOCKOHQ/IeHHS — BK/IDYEeHHS B HaBYA/IbHI Mpo2pamu BibLue MaTepiany npo MixkHapOgHe npaso, HAGAHHS goCcTyny go MiXHA-
POgHMX JOKYMEHTIB Ta pecypciB; BigCyTHICTb Mig20TOBKM gO CTPECOBUX CUTYALiN — B YMOBAX BiVHW BiFICbKOBI KOPUCTU MOXKYTb
OMUHUTMICA B CTPECOBUX TA CKAAGHNX CUTYALISIX, AKI BAMA2AIOTb CeLianbHOI Mig20TOBKM. LLAXM YGOCKOHANeHHS — BK/IIOYeHHS
TPeHiH2iB 3 NCUX0/102i4YHOI MigeoTOBKM TA yNpABiHHS CTPECOM; eeKTUBHICTb KOMYHIKALIl — BiliCbKOBI I0pUCTI MOXYTb MATH
TPYgHOLLI 3 epeKTUBHOIO KOMYHIKALEIO 3 Pi3HUMM CTPYKTYpaMM Ta 2pynamu. LLASXM YgOCKOHAEHHS] — PO3BUTOK HABMYOK Mi-
OCOBMCTOI Ta 2pynoBoi KOMyHIKaLil, TpeHiHau 3 MyOAiYHNX BUCTYMIB; HEGOCTATHIN AKLeHT Ha 2yMAaHITapHWIA acnekT — B Migeo-
TOBLi MOXe OyTi HeqOCTATHIl AKLEeHT Ha 2yMAaHITApHUIA 3aXMCT Ta gOTPUMAHHS MPAB JI0OGUHM Nig 4ac BificbkoBO20 KOHPAIKTY.
LLIfIIXM YGOCKOHANEHHS — BK/IOYEHHS gOgAaTKOBO20 MATepiany Ta TPeHYBAHb 3 2yMAHITAPHO20 Mpasa Ta 3aXMUCTY UMBIIbHUX
0Cib; BOCKOHAIeHHS Mige0TOBKM BIiliCbKOBMX IOPUCTIB B YMOBAX BIi¥iHW B YKPaiHi BUMA2a€e CUCTEMHO20 MigX0gYy, OPIEHTOBAHO20
Ha NPAKTMYHi NoTpeby Ta pearii BificbkoBO20 KOHPIKTY, G TAKOX MOCTiFHO20 OHOB/IEHHS! TA aganTauii npoepam HaBYaHHS.

Knioyosi cnoBa: Bificbkosi topucti, 36poiiHi Cumm YKpaiim, BULLA BIICbKOBA OCBITA, BULLMI BiliCbKOBMI HOBYAIbHMI 30-
Kk/1ag, BiViHa, 0GOPOHHA CPepa, IOPUCKOHCYIbTCKA GisiIbHICTb.

Summary. The article examines the peculiarities of the training of military lawyers in higher military educational institutions
in the conditions of war. It is noted that the training of military lawyers in the conditions of war in Ukraine plays a critical role in
ensuring legal support and compliance with the norms of international and national legislation in accordance with the conflict
situation. In the process of training military lawyers in the conditions of war, some aspects should be taken into account: spe-
cialized education — military lawyers must receive specialized education in international humanitarian law, military law, human
rights, law of armed conflicts and other relevant areas of law. This will help them better understand the norms and limitations of
military conflict; up-to-date information — military lawyers must have constant access to up-to-date information about changes
in legislation and international norms in the field of military law. This is important so that their decisions are relevant to the
latest developments; practical training — military lawyers must receive practical training that will allow them to apply theoretical
knowledge to practical situations in war conditions. This may include simulations of legal situations, training in cooperation with
military commanders and other specialists.

The training of military lawyers is critical in wartime to ensure compliance with legal norms and protect the rights and free-
doms of military personnel and civilians. However, there are some weaknesses in this process that can be improved. Here are
some of them and possible ways of improvement: obsolescence of programs — some training programs for military lawyers may
be outdated or insufficiently oriented to modern requirements and realities of military conflict. Ways of improvement — regular
updating of training programs and inclusion of actual practical aspects of military law and international humanitarian law;
insufficient practical training — military lawyers may not have sufficient practical training to apply theoretical knowledge in real
situations. Ways of improvement — inclusion of more practical training, simulations and internships in real legal environments;
lack of coordination with other services — military lawyers may find it difficult to interact and coordinate with other military
and civilian services. Ways of improvement — organization of joint trainings and trainings with other specialists, development of
cooperation and communication protocols; insufficient understanding of international standards — military lawyers may have
a limited understanding of international standards of humanitarian law and human rights. Ways of improvement — inclusion of
more material on international law in educational programs, providing access to international documents and resources; lack
of training for stressful situations — in wartime, military lawyers may find themselves in stressful and difficult situations that
require special training. Ways of improvement — including trainings on psychological preparation and stress management; com-
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munication effectiveness — military lawyers may have difficulty communicating effectively with different structures and groups.
Ways of improvement — development of interpersonal and group communication skills, public speaking trainings; insufficient
emphasis on the humanitarian aspect — in the preparation there may be insufficient emphasis on humanitarian protection and
observance of human rights during a military conflict. Ways of improvement — inclusion of additional material and training on
humanitarian law and protection of civilians; improving the training of military lawyers in the conditions of war in Ukraine re-
quires a systematic approach focused on the practical needs and redlities of the military conflict, as well as constant updating

and adaptation of training programs.

Key words: military lawyers, Armed Forces of Ukraine, higher military education, higher military educational institution, war,

defense sphere, legal consultancy activity.

Hoc'ranomca npoo6aemu. IligzroToBKa BifichKOBUX
IOPUCTiB B yMOBax BiiiHU B YKpaiHi Bifirpae Kpu-
TUYHY POJIb AJIs 3a0e3leueHHA MPaBOBOl MiATPUMKHU Ta
JTOTPUMAaHHA HOPM Mi’KHAPOJHOTO Ta HAI[IOHAJIHHOTO
3aKOHOJAaBCTBA BiNIIOBIAHO M0 cuTyarii KOHQIIIKTY.
B mporieci miaAroTOBKM BifiCBKOBUX IOPUCTIB B yMOBax
BifiHM cJIifi BpaxoByBaTU AeAKi acleKTu:

crerfiajisoBaHa oCcBiTa — BilICBKOBi IOPMCTU TOBUH-
Hi oTpUMaTH creIiajrisoBaHy OCBITY 3 MiKHapOIHOTO
ryMaHiTapHOTO IIpaBa, BiliCbKOBOTO IIpaBa, IpasB JO-
IWHYU, IpaBa 30porHUX KOH(MIIKTIB Ta iHmUX Bigmo-
BimgHmMX ramyseir mpaBa. Ile momomoske iMm Kpaire posy-
MiTH HOPMU Ta OOMeKeHHHA BifiChKOBOTO KOH(JIIKTY.

aKTyaJsrisoBaHa iH(opMallis — BiliCbKOBi opucTu
TOBUHHI MaTHU MOCTiMHUI JOCTYII 7O aKTyaJbHOI iH-
c¢dopmarnii npo 3MiHK B 3aKOHOJABCTBI Ta MiXHapPO[-
HUX HOpMax y cdepi BitficbkoBoro npasa. Ile BaKInBO
IJs TOTO, 1106 ixX pimrenHa OyJau BiAmOBimHUMEU IO
OCTaHHIX PO3POOOK.

OpaKTUYHA IIiATOTOBKA — BiliCBKOBi ropumcTu
NOBWHHI OTpHMMATH NPaKTUYHY IIiATOTOBKY, AKa
ITO3BOJUTH IiM 3aCTOCOBYBAaTHU TEOPETUUYHI 3HAHHA
B MPAKTUYHUX CUTyaIigXx B ymoBax BintHu. Ile morxe
BKJIIOUATU CUMYJIAIIl IPAaBOBUX CUTyAaIlill, TPeHY-
BaHHSA B CHiBIIparli 3 BiiCBKOBUMM KOMaHAWPaAMU Ta
iHmuUMu creriajgicraMm.

Amnaxiz ocranHix mocaimskeHnb i myoOmikamii. ITu-
TAHHAM JOCJiIKeHHA mpobjieM BifiChbKOBOI OCBiTH
B Ilijomy Ta 0e3mocepegHbO IiATOTOBKU BiliChKO-
BUX IOPUCTIiB IPUIIIANN yBary y CBOIX [TOCJIiI3KEH-
Hax B.C. Apramomiernko [1; 2], H.0O. Birep [3],
A.O. Bituenko [4], O.B. Mirariu [3], B.I. Ocsozn-
Jao [4], O.M. Canpruirona [1], A. M. Cuporenko [2],
C.T. Ilontopak [5] Ta immii aBTOpHU.

Pazom i3 Tum maciiTab BUCBiTIEHHA PoOieMaTH-
KU PO3BUTKY BIMCHKOBOI OCBiTH y chepl mMiATOTOBKU
BiICBKOBUX IOPHUCTIB y TeOPeTHUKO-MeTOLOJIOTIUHUX
mparnax He BiAmoBimae morpebam choromennHsa. Tak,
AK OlnpLIicTh HAYKOBUX Iparp y it cdepi 6ysio Ha-
MMUCAHO Yy Tepiof A0 MOBHOMAIITAOHOTO BTOPTHEHHS
Pocificrkoil Peneparrii B Yxpainy.

®opmyaOBaHHA Iijiell cTaTTi (IIOCTaHOBKA 3aB-
maHHA). MeTo0 cTaTTi € BUBHAUEHHS CYTHOCTI mij-
TOTOBKM BiMICBKOBUX IOPUCTIB y BUIIMX BIiCBKOBUX
HaBUYaJBHUX 3aKJjaJaxX B yMOBax BiliHU.

Marepianu i metomu. MartepiamamMu mociimKeHHA
e: 1) HopMaTHUBHO-IIPABOBe 3abe3MeUeHHsdA IIO0 pe-

T'yJIIOBaHHA NUTAHHSA MiATOTOBKYM BilICBKOBUX IOPHUC-
TiB B YKpaini; 2) mpani BiTUMBHAHWUX aBTOPiB, IO
OPOBaAATH CBOI HAYKOBO-IIPAKTUYHI AOCIiIKeHHA
y cdepi BificbKOBOI OCBiTH B ITiJloMy Ta 6e3mocepemHbO
OiATOTOBKYM BiMICBKOBUX IOPUCTIB B YKpaiui. B mpo-
meci s3mificHeHHS JOCHig:KeHHA O0YJ0 BUKOPUCTAHO
HACTYIHI HAyKOBI METOAU: TEOPETUUHOTO y3arajb-
HEeHHS Ta TPYMYBaHHA (IJIA XapaKTEePUCTUKU IPOIIECy
MiATOTOBKU BilicbKOBUX IOPUCTIB B BUIUX BilichKO-
BUX HaBUAJBHUX 3aKJamaxX B YKpaiHi); aHamisy Ta
cuHTe3y (BUAIIeHHS OKPEeMUX eJIeMEeHTiB IiTOTOBKY
BifiCbKOBUX IODUCTiB B BUIIIX BiICBKOBUX HaBUaJb-
HUX 3aKJaJaxX B YKpaiHi); JOTiuYHOTO y3araJbHEHHS
pesyabTaTiB ((DOPMYIIOBAaHHA BUCHOBKIB).

Bukaanm ocHoBHOro mMarepiamy. Komu y mronuuu
1oCch OOJIUTH — BOHA KJIWUYE Ha MOIOMOTY JiKapsd,
a KoJim mOpymIylTh ii mpaBa — ropucrta. [lemokpa-
TUYHE CYCILiJIBCTBO OYIYEThCSI Ha JOTPUMAHHI «OyKBU
3aK0oHY». | Biama B HeMOKPATHUYHOMY CYCHiJIBbCTBi
Mae OyTu B3iplieM 3axXHCTy IpaB i ¢BOOOJ JIOTUHU
Ta rpomagaHuHa. He € BUHATKOM i o6opoHHA cdepa.

Pob6ora BificbKOBUX IOPUCTIB Ay:Ke I[iKaBa Ta BOI-
HoYac pyTHHHA — Bijg npexcraBiieHHA iHTepeciB Mi-
HicTepcTBa 000OPOHU B CygaX O BUBIPEHHA KOYKHOTO
CcJIOBa, KOYKHOI JIiTEPU BCiX MOKYMEHTiB, AKi po3po-
OJIAIOTH Y BiIOMCTBi, Ha BiATIOBiAHICTL MisKHAPOTHOMY
Ta HAIIOHAJLHOMY 3aKOHOAABCTBY. Takoxk 3abesmeuye
IOPUAVYHUY CYyIIPOBiL NUTaHb IPOXOIKEeHHS BilicbKO-
BOi ¥ mepsKaBHOI CJIyKOU, COIiaJIbHO-TIPABOBOI Ta
rymaHiTapHoi mosituku MiHicTepcTBa obopoHU YKpa-
inu. Pobora memapraMeHTy TPUBAE€ 3a HANIPAMAMU
HOPMOTBOPUOI AiANBHOCTL Ta 3aKOHOZABCTBa Yy cdepi
000pPOHU Ta IOPUAUYHOTO 3a0e3TeueHHA (PiHAHCOBO-
rocumogapchkoi gisapHocTi. KpiMm Toro fopuctu B3ae-
MOJiIOTh 3 OpraHaMu BifiCBKOBOI IIPOKYypaTypHu, Oep-
JKaBHUMHU Ka3HauelChKOI0 Ta BUKOHABUOIO CIYy:KOaMM.

CroromHi BilficbKOBUII IOPUCT MOBUHEH HE TiJIbKU
MaTU CTPYKTYPOBaHi IIuOOKi TeopeTwWUHi 3HAHHS,
a TAaKOXK YiTKO YCBiZOMJIIOBATY HOBI ITijIi i 3aBmamusa
CyYacHOTO CYCIIiJIbCTBA IOAO0 3a0e3medueHHA SKOCTi
BiIChKOBO-IPAaBOBUX BiJHOCWH, YMIiTH IIPEACTABIATHA
inTepecu MinicTepcTBa 0600poHU YKpaiHu, BiliCbKOBOC-
JY:KOOBIIIB y CylaxX, Pi3HUX AeprKaBHUX Ta 3aKOPIOH-
HUX IHCTHUTYIiAX, BOJOLITH HAaBUYKAMU 3aXUCTy IIPaB
Ta 000B’A3KiB BifiICbKOBOCJIYKOOBI[iB, HOPMOTBOPUO1
po6oTH, MPAKTHUYHOTO BeIeHHS MOKYMEHTO3HAaB-
CTBa, IOPUANYHOTO CYIPOBOLY IUTAHb IIPOXOIKEHHSA
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BilicbKOBOI II mep:kaBHOI cay:k0Ou, 3abesmeueHHA
(iHaHCOBO-TOCIIOAAPCHKOI MiAIBHOCTI cy6’eKTiB che-
pu obopoHU, yMiTH OyayBaT KOMYHIKATUBHI IIpoOIlecu
3 opraHaMu BiliCbKOBOI IIPOKYypaTypHU, Aep:KaBHUMU
KasHaueMCchbKOI0 Ta BUKOHABUYOIO CIAY:KOaMU, BUPIITy-
BaTHU CKJAIHi CJIyK00Bi, coliaJbHO-ITpaBoBi Ta immri
mpobseMu cy0’eKTiB IPaBOBiAHOCUH TOIIIO.

ITinroToBKa BifiCbKOBUX IOPUCTIB B yMOBax BiiHU
€ CKJAAHUM Ta BigmoBimaaprHUM 3aBIaHHAM. BoHa
BUMAarae Bij crmeriayicTiB He JuIlle 3HaHb IIpaBa, a i
30AaTHOCTI aganTyBaTUCA OO CUTyAaIlil, I10 3MiHIOETh-
cd, Ta mpuiiMaTu OOI'PYHTOBaHI IIPaBOBi pimeHHA
B yMOBax HeBu3HaueHOCTi [6].

ITigroroBKa rpoMasaH YKpailHU AJIA IPOXOAKEHHA
BificbKOBOI cory:kKOM Ha mocamax ocib odirmepcbKoro
CKJIAAy 3OiMCHIOETHCA BigmosBigHO mo cr. 25 3ako-
Hy YKpainu «IIpo BificbkkoBuil 000B’A30K i BilfichbKO-
BY caykO0y», a Tako: Iloslo:KeHHS TIPO IPOXOH-
JKeHHA IpoMaAsgHaMu YKpaiHu BiliCBKOBOI CIY:KOU
y 36poitrux Cmiax YKpaiHu, iHIIUMU HOPMAaTUBHO-
IpPaBOBUMHU aKTaMU.

TakoK KOHCTUTYIIilTHO-3aKOHOAABUY 6a3y OopraHi-
3arrii 3abesmeueHHA OiAJbHOCTI BUIUX BiliCBKOBUX
HaBUYAJbHUX B3aKJaniB, AKi 3MiMCHIOIOTH IIiTOTOB-
Ky rpoMaisaH YKpaiHu IJad TPOXOAKEHHSA BiMCHKO-
BOI cay:kOm Ha mocazax ocib odimepcbKOro cKJa-
Iy CTaHOBJIATL 3aKoH YkKpainm «IIpo ocity» Bifg
05.09.2017 p. Ne 2145; 3akon Yrpainm «IIpo Biii-
CBLKOBUI 000B’sI30K i BificbKOBY cay:x0y» 25.03.1992
p. Ne 2232-XII; 3axkon Yipainu «IIpo mHamionamxbry
Oesmerky Yrpainu» Bixg 21.06.2018 p. Ne 2469-VIII;
3axoH Ykpaiau «IIpo indopmamiro» Big 02.10.1992
p. Ne 2657-X11I, 3axon Ykpainu «IIpo mep:xaBHY Ta-
emuuimiio» Big 21.01.1994 p. Ne 3855-XII. 3aszHaue-
Hi 3aKOHOZABUi aKTH BH3HAUA€ OCHOBHI 3aBIaHHA
1 mpuHNUOU BificbKOBOI OCBiTH, IOTO CTPYKTYDPY, CHU-
cTeMy cIlelliaJlbHUX OPTaHiB yIpaBiHHA BiICBKOBO-
mpodeciiinoro ocBiToro. Crnernudika BizHOCHH y chepi
BificbKOBOI OCBiTM BifOMBAETHCA B PETYIIOIOUUX IIi
BiIHOCMHY 3aKOHOJABUUX aKTaX, AKi CKJIagaiOTh OC-
HOBY HOpPM IIpaBa. PeryatoBaHHs 0a3uUCy COIiaIbHUX
BITHOCVH B IIPaBOBiil Aep:KaBi B mepIITy Yepry BUCIOB-
a0tk HopMu KoHctutyrii Ykpainu. B manuii uac
y cdepi BilicbKOBOI OCBiTH /i€ TaKOXK PAI 3aKOHOIAB-
YUX TOJOMKEHD IiJ3aKOHHUX HOPMAaTUBHO-IPAaBOBUX
aKTiB oprauisaniiinoro cupaMyBaHHsA. lleHTpasbHe
Micie Ipu IIbOMY HaJIeKUTh 110JI0MKeHHI0 PO BUIITL
BilicbKOBI HaBuaJbHI 3aKJjagu, sKe BKJIOUAE B cebe
HaCTYIIHI CKJAJOBi eJleMeHTU: MOJOKEeHHSA IIOJ0
YIpaBJIiHHA HAaBUAJbHUM 3aKJAJA0M; YIACHUKHU OCBIiT-
HBOTO IIpoiiecy (ix mpaBa Ta 000B’aA3KM); hiHAHCOBO-
eKOHOMIUHI BifHOCHMHU B JiAJbHOCTL HaBUYAJIBHOTO
3aKJany; MisKHaApOAHE CHiBPOOITHUIITBO; KOHTPOJD
3a MiAJTbHICTIO HABYAJIBLHOTO 3aKJamy.

ITigroToBKYy (haxiBIiB y rasysi mpasa, AJs mOTpPed
36poitanx Cus Yrpainu, Hamionanbaol rBapaii YKpa-
inu, Jep:kaBHOI HMPUKOPAOHHOI CaAy:KOMU, 3mificHIOE
BificekoBuii inmctutyT KuiBCchbKOro HAIliOHAJIBHOTO

24

yHiBepcurery imeni Tapaca IlleBuenka, BiiicbkoBO-
opuagnuyHEni imctutyt HamioHanbHOTO IOPUAWYHOTO
yHiBepcurety imeni fApocnaBa Myaporo.
BiiicekoBuit imcturyT KuiBchbKoro HalmioHaJbHO-
ro yuiBepcuretry imeni Tapaca IlleBuenka (mami —
BIKHY) € cyvyacHuM MimKBigoMumm, OaraTompodiiab-
HUM, 1HTerpoBaHUM BiliCbKOBUM HaBUaJIbHUM
Oigpo3aijioM TPOBiMHOTO BUIIIOTO HABYAJBHOTO 3a-
KJany YKpaiHu, 1o 34iMCHIOE TiTOTOBKY mpodecio-
HaJIiB 3 TOBHOIO BUIIOI0 O0CBiTOIO Aas1 36poitHux Cua
Yypainm Ta iHIIUX CHMJIOBUX CTPYKTYP CEKTOPY 0e3-
nexku i oboporu Yrpaium (Cay:xbu Gesneku YKpainm,
Hep:xaBHOI cay:KOu YKpaiHU 3 TUTaHb HAA3BUUAMHUX
curyariii, [lep»xaBHOI TPUKOPAOHHOI cay:k0u YKpa-
iau, Cay:k0u 30BHINTHBLOI po3BigKm Ykpainm, Harri-
OHaJbHOI rBapzii Yrpainu, [lep:kaBHOI clelliaJbHOI
cay:o6u Tpaucmopty Ta in.) BIKHY saificuioe miaro-
TOBKY (paxiBI[iB 3a ocBiTHiMu piBHAMU «OaKaIaBp»
Ta «MaricTp» 3a 6araThbMa CHEIiaJIbHOCTAMU: ITPABO3-
HaBCTBO, reoiHdopMariiini cucremu i Texsosorii [7].
BificbKoBUii iHCTUTYT Mae Bce HeoOXigHe mJs
3a0e3meueHHA MiATOTOBKM BificbKOBUX (haxiBIIiB
BiAIOBiAHO MO BUMOT OCBiTHBO-KBaJi(ikamiiHmx
XapaKTepUCTUK BUIYCKHUKIB. BucokorexHoJoriy-
He o0JagHAHHA ayqUTOPi#i Ta sabopaTtopiit ParyIb-
TeTiB, KOMII I0OTepu3allisi HaBYaJbHOTO IIPOIleCy Ta
YIIpaBJIiHHA MOBCAKIEHHOIO MiAJBHICTIO CTUMYJIIOE
mepexim Ha HOBiTHI memaroriuni TexHOJIOTII Ta e(eK-
TUBHY CUCTEMY yIpaBiinHA BilichKOBOTO iHCTHUTYTY,
SHUKEHHA HEeIPOAYKTHUBHUX BUTPAT, BUMIJIEHHA He-
00XiZHUX pecypciB Ha PO3BUTOK HAYKOBUX TOCJIi-
IKeHb, IMIATOTOBKY i BUIIYCK HaBUAJLHUX MOCiOHN-
KiB Ta iHIIIOI HaBUYAJBbHO-METOAWYHOL JIiTepaTypu.
BificbkoBuil iHCTUTYT Mae OKpeMHU HaBUYaJIbHUU
KOpIyc, obGJagHAHUN HeOOXiMHUMMU AJII IPOBEIEH-
HA HaBYAJbHO-BUXOBHOTO IIPOIECY Ta HAaYKOBUX
IOCJiI)KeHb, CIIOPTUBHO-030POBYOI Ta KYJILTYPHO-
ocBiTHBOI pobOOTHM TPUMIINIEHHAMU, TEXHIKOIO Ta
030pPOEHHAM, a TaKOK HABUAJLHUM YCTAaTKYBAHHAM
3TiTHO 3 HAYKOBO-OOTPYHTOBAaHMMU HOopMamu. Ka-
denpu iHcTuUTyTy 3a0e3meueHi OCHOBHUMHU 3pas3KaMu
030pOEHHA Ta BiliCbKOBOI TEXHIKM, B TOMY UMCJIi IIep-
CIEeKTUBHUMU, €JIeKTPOHHO-00UNCIIOBAIbHOIO TeXHi-
KOI0, TpeHasKepamu, JJabopaTOPHUM o0jaamHauHaAM [7].
BificbkoBo-topugmnuruit incturyt HamiornasbHOTO
IOPUIUYHOTO yHiBepcurery imeHi fpociaBa Mynppo-
T0 — € BifiChKOBUM HaBYAJILHUM IIiIPO3ALIOM 3aKJIaTy
BUINOI OCBiTM YKpaiHu, B sKOoMy mounHaiouu 3 1996
POKY BIiMCHIOETHCSA MiITOTOBKA BiIChKOBUX IOPUCTIB
g norped 36poitHux Cun YKpainu Ta iHITUX CTPYK-
TYyp ceKTopy OesmneKu i o60poHU YKpaiHnu.
ITigroToBKa 3m00yBauiB BuIroi ocBiTu B IHCTHTYTI
TPOBOAUTHCA 3a CTYHEHAMHU «0aKajJaBp» Ta «MaricTp»
3a crnerianbHicTIO 081 «IIpaBo» Ta 262 «IIpaBooxopoH-
Ha TiATBHICTH» 3a AeHHOI0 (hopMOoio 3m00yTTs ocBiTH [8].
OcobsmBocTsAMY OpraHisarlii ocBiTHBOTO TpoIlecy
ManOyTHIX odilepiB-IOPUCTIB €: MOeqHAHHA IIPABHU-
90l OCBiTH Ta BiiICBKOBUX HaBYAJbHUX KOMIIOHEH-
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TiB — 3400y TTA BUINOI OCBiTH 3a cTyIlleHeM OakajaBp,
3 OJHOYACHUM OTPUMAaHHAM KBaJidikamil «odimep
TAaKTUYHOTO PiBHA»; IHHOBAIIMHMUN migxim B opraxi-
3alril OCBITHROI AiAJTBHOCTI — BIIPOBAYKEHHA HOBITHIX
CTaHIApPTIiB Ta HaBYAJBHUX TEXHOJIOTiN IIEPEeIOBOTO
€BPOATJIAHTUYHOTO JOCBiy HMiATOTOBKM BiliICBKOBOC-
JIy:KOO0BITiB, MPU3BAHOTO BUPIIITYBATH CYUYaCHUI KOMII-
JIeKC 3aBIaHb 3abesneueHHsa 0e3meKu i 000pOHU nIep-
JKaBH, BiliCbKOBOro 000B’sI3KYy Ta BifiChKOBOI CJIy k0w,
B TOMY YHCJi, ¥ 00i10Bi#1 00cTaHOBIIi; MiKHapomHe
BificbKOBe CIiBPOOiTHUIITBO y cdhepi BifiICBKOBOI OCBi-
TU — ypaxXyBaHHA €BPOIENCHKOI iIEHTUYHOCTI yKpa-
IHCBKOT'O HApoAy 1 He3BOPOTHOCTL €BPOIENCHKOTO Ta
€BPOATJIAHTUYHOTO KypCy PO3BUTKY YKpaiHu, yyacTi
KYPCAHTIB y MOCTifiHO Ail0UMX HaBUAJbHUX IIporpa-
max HATO «Peer-to-peer» (mporupmia mesindopma-
uii) ra DEEP (ymockonasieHHA BifiCbKOBOI OCBiTH);
moenHaHHA 0e3mocepemHboi Ta AUCTAHILITHOI opM
B3aeMOJil KypCaHTIiB i BUKJIaAUiB Yy BUIJIAAL IIepe-
HEeCEeHHA YaCTUHU KOMYHIiKaIlill y BipTyaJqbHUI IIPO-
CTip; KOMIJIEKCHUH TiaXim mo BceOGiUHOTO PO3BUTKY
KypcaHTiB — 00’enmanHs po3BuTKy hard-skills Ta
soft-skills, Bkrouaroum JifmepchbKi 3mibHOCTI M1 MO-
pajibHOI, IICUXO0JIOTiuHOI, IIpodecifiHol HmiATOTOBKU
cebe i migyersioro oco6OBOro CKJIAAY A0 BUKOHAHHS
3aBIaHb 3a IPU3HAUCHHAM, 3TYPTYBAHHA i BeIeHHA 0
BU3HaAYEeHOI MeTH, IIpari AK caMOCTiliHO, TaK i B KO-
MaHIi B MUPHUH Yac Ta miJ uac 30pOoHUX KOHQIIIKTI;
BUKJIaJJaHHA HABYAJbHUX MUCITUILIIH IpodecopaMu-
Bi3uTepaMu 3aKOPJOHHUX YHiBEPCUTETiB, IIpeCTaBHU-
Kamu Ta excrnepramu MixkHapoauoro Komitery Yep-
Bouoro Xpecra, daxisimavmu HATO, cniBpobiTHUKaMu
BificbKOBUX mimposainiB 36poitaux Cun Yrpainu [8].

3mo6yBaouu BHUIYy ocBiTy y BilickKoBO-
opuanyHomy iHcTtuTyTi HamiomanbHOTO ropumud-
Horo yHiBepcurety imeni fIpociaBa Myzporo Kyp-
CAHTH OBOJIOZiBAIOTH 3araJbHUMM i cIeliaJbHUMU
KOMIIETEHTHOCTSAMM, a TAKOM CJIY>KO00BO-00MOBUMU
GYHKIiAMU, BiAMMOBiMHO A0 OCBiTHiIX mporpam, IO
B IIOJAJIBIIIOMY OO3BOJISIE IM YCIIIIIIHO BUKOHYBATH
cBoi 000B’SIBKY Ha IMOcajax 3a mpusHaueHHAM [8].

BucuoBku. IligroroBKa BificChKOBUX IOPHUCTIB €
KPUTUYHO Ba’sKJIMBOIO B YMOBAaX BiliHm mjia 3abesrie-
YeHHA HOTPUMAHHS IPABOBUX HOPM Ta 3aXUCTy IIPaB
Ta cBO0OOJ BifiChKOBOCIY KOOBIIiB Ta IIUBLIBLHUX OCi0.
OpHak iCHYIOTH TIEeBHI HEMOJIKY y IIbOMY IIpoIieci, AKi
MOJKHA BAOCKoHaMUTH. OCch MeAKi 3 HUX Ta MOKJIUBIL
MIIAXU YJOCKOHAJIEHHS:

3acTapijiicTh mporpamM — JAesKi mporpamMu mIifnro-
TOBKM BiliCBKOBUX IOPUCTiB MOKYThH OyTH 3acTapi-

auMu abo HeJOCTATHLO OPi€eHTOBAHWMMM Ha CydYacHi
BUMOTU Ta peaJii BificbkoBoro KoHGMpUIiKTYy. IIlmaxu
YIOCKOHAJEHHA — PEryJigpHe OHOBJIEHHA HABYAJIBHUX
nporpaM Ta BKJIOYEHHA aKTYaJbHUX NMPAKTUUHUX
acIeKTiB BilfiCbKOBOIO IIpaBa Ta MiXKHapogHOTO Iy-
MaHiTapHOT'O IIpaBa;

HeJIOCTATHA IPaAKTUUYHA IIiITOTOBKA — BiliICHKOBI
IOPUCTU MOKYTHh HE MaTHU JOCTATHBOI IIPAKTUYHOI ITi/I-
TOTOBKH [JIA 3aCTOCYBAaHHA TEOPETUUYHUX 3HAHDb Yy pe-
anpHUX cutyaniax. llnaxu yagocKkoHameHHSA — BKJIIO-
YyeHHA Oijbllle MPAKTUYHUX TPEHYBaHb, CUMYJIAIIiN
Ta CTa’XKyBaHb Y PeaJbHUX ITPABOBUX CEPENOBUIIAX.

Hepmocratusa xoopamHAllid 3 iHMUMEU ciay:kba-
MU — BifICBKOBi IOPUCTHU MOMKYTh BiuyBaTH TPYAHOIITL
y B3aeMofil Ta KoopauHAIlil 3 iHIMMMY BiliCBKOBUMU
Ta nuBiAbHUMU cay:kbamu. Ilaaxu yaocKoHAIEH-
HA — Opradisallid CuiJbHUX HaBYaHb Ta TPEHYBaHb
3 iHmMUMU cmeliajgicramMu, po3poOKa MPOTOKOJIB
cIiBIIpali Ta KOMyHiKaIii.

HepocraTHe po3yMiHHA MiKHAPOAHUX CTaHIAP-
TiB — BifICBKOBi I0pUCTU MOYKYTb MaTH OOMEKeHe
POBYMiHHA MiKHAPOJHUX CTAHAAPTIB r'yMaHiTapHOTO
npaBa Ta npas jgoauau. naxm yIoCKOHAJIEHHA —
BKJIIOUEHHA B HABYAJIBHI IIporpaMu 6iibIe Marepiamy
Ipo MiKHaApPOJHE TPaBO, HaJaHHA MOCTYITY IO MidK-
HaApOJHUX AOKYMEHTIB Ta pecypcis.

BigcyTHicTh miATOTOBKU OO CTPECOBUX CHUTYya-
it — B ymMoBaxX BilfHUM BifiCbKOBi IOPUCTU MOKYTh
ONUHUTHUCA B CTPECOBUX Ta CKJIAMHUX CUTYaIlidAX, AKi
BHMAaraioTh coeriajabHol miarorosku. llaaxu ymocko-
HaJleHHA — BKJIIOUEHHS TPEHIHTIB 3 IICUXOJOTiuHOI
TiATOTOBKY Ta YIPABJIiHHA CTPECOM.

EdexTuBHicTs KOMyHiKaIiI — BifiCBKOBi fopucTu
MOXKYTb MaTU TPYIAHOIII 3 e(eKTMBHOK KOMYHIiKa-
miero 3 pisHEMU cTpyKTypamu Ta rpynamm. Ilmaxn
YIOCKOHAJIEHHS — PO3BUTOK HABUYOK MiK0OCOOMCTOI
Ta TPYNoBoOi KOMYHiKaIlii, TpeHiHnru 3 myOIiuyHUX BU-
CTYIIiB.

HepnmocraTHill akiieHT Ha TyMaHITapHUNA acmeKT —
B IIiATOTOBIL MOKe OyTH HeZOCTATHill aKIleHT Ha I'y-
MaHiTapHUU 3aXUCT Ta LOTPUMAHHSA IIPaB JIIOAUHU
nixg gac BifickKoBOro KOoHQUIiKTY. Ilnaxm ymocko-
HaJIeHHA — BKJIIOUYEHHA JOMAaTKOBOTO MaTepiasy Ta
TPEeHYBaHb 3 T'yMaHiTApPHOTO IpaBa Ta 3aXWUCTy IU-
BiTbHUX 0cCib.

BnockonaneHHA MiATOTOBKU BiNICBKOBUX IOPUC-
TiB B yMOBax BifiHU B YKpaiHi BuMarae cucTeMHOTO
migXomy, OPi€eHTOBAHOTO Ha MPAKTUUYHI moTpedbu Ta
peautii BificbKOBOTO KOH(JIIKTY, a TaAKOK IIOCTiHOTO
OHOBJIEHHS Ta aJamTallil mporpaM HaBUaHHS.
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META TA NOHATTA NYBJIIYHOIO
AQMIHICTPYBAHHA 4K 3MICTOYTBOPIOBAJIbHI
KATETOPIi AlIMIHICTPATUBHOTO MPABA

PURPOSE AND CONCEPT OF PUBLIC
ADMINISTRATION AS CONTENT-FORMING
CATEGORIES OF ADMINISTRATIVE LAW

AHoOTaUis. MeTolo CTATTi € BU3HAYEHHs MOHATTS T4 MeT Ny6/1iYHO20 AgMIHICTPYBAHHS SIK KaTe2opii agMiHICTpaTMBHO20 Npasd.
Y wmpokomy acnekTi nybaidHe agmiHiCTpyBaHHS 3anPOMOHOBAHO PO3yMiTH K GisIbHICTb CyOEKTIB mybaiuHO20 npasa,
CNPAMOBAHY HA MIGTPUMAHHSA TA PO3BUTOK ONTUMAJIbHOR0 CTAHY CYCNiIbHUX BIGHOCUH B gepXasi T4 TepuTOpPIanbHUX 2po-
Magax, Lo goca2aeTbCs 3ABGAKU BUKOPUCTAHHIO AGMIHICTPATUBHUX IHCTPYMEHTIB (HOPMATMBHO-NPABOBMX TA AGMIHICTPATMB-
HUX AKTiB, AGMIHICTPATUBHMX JO20BOPIB, CTPATE2IYHMX TA OMepaTBHUX MAGHIB, GaKTUYHUX gili MyOaiYHUX AgMiHICTpaTOpiIB).
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LLInpoke po3yMiHHS my6aiuHO20 gMIHICTPYBAHHS BIGOOPAXAE CTpaTe2idHuMii piBeHb MybaiYHOI NOAITUKM | gae 3Mo2y yCBIgoMM-
TV NpU3HAYeHHs MyOaiYHO20 AgMIHICTPYBAHHSA Y gepyaBi i CycrinbCTBi, 020 MICilo Ta Bi3it0. Y BY3bKOMY po3yMiHHI nybaiuHe
agMIHICTPYBAHHS BU3HAYEHO SIK BUKOHAHHS NYONiYHUMM agMIHICTPALiIMM BUSHAYeHUX B 3KOHOGABYMX TA NIG3AKOHHMX Npa-
BOBUX AKTAX PYHKLiM, CIPAMOBAHMX HA CTBOPEHHSI eKOHOMIYHMX, IOPUGUUHIX, COLIANbHUX, MATEPIabHIX Ta iHIIMX YMOB g/l
30gOBOIeHHS! iHGMBIGYanbHUX i CycninbHUX NOTPeb Gi3nuHUX Ta IOPUGUUHMX OCiO.

MeTy nybniyHO20 agMiHICTPyBAHHS 3aMPOMOHOBAHO PO3YMITU IK BAXKAHMI CTAH PO3BUTKY CYCRiNbHUX BIGHOCUH B GEPXKABI,
ii pezioHax i TepuTOpianbHUX 2POMAgax, OKpemMumx 2any35X eKOHOMIKM, L0 BKIIOYAE BUCOKMIA piBeHb peaniauii npas, cBo6og,
noTpeb T1a iHTepeciB BCix CyO'eTiB MyONIYHNX BIGHOCHH.

AKLIeHTOBAHO yBaz2y HaA TOMY, Lo Myb/1iyHe agMiHICTpyBaHHS € 6a2aT02a/1y3eBOI0 KaTe20pi€l0, HAMOBHEHICTb SIKOI geTepMmi-
HYETbCA METOGOI02IYHUM anNapaToM Pi3HUX HayK: Teopii agMiHICTPATUBHO20 NPABa, HAYKM gepXasHO20 ynpaBiHHS, COLia/Ib-
Hoi ginocodii, opeaHizauisiHoi ncyuxonoaii Towo. AgMiHICTpaTBHE MPABO po32Asgae gaHuii peHoMeH y nepLuy yepay B acrekTi
11020 MpaBoBo20 3abe3neyeHHs (pe2y/ItloBaHHs) 3acobamu agMiHiCTpPaTUBHO20 3aKOHOGABCTBA. HeBig'eMHUMM O3HAKAMM My-
O1iYHO20 AgMIHICTPYBAHHS B KOHTEKCTi gMIiHICTpATMBHO-NMPABOBOI HAYKW € ¥i020 MPABOBMIT Ta GisiIbHICHWIA XapakTep, TiCHWI
3B'930K i3 BU3HA4YEHOI0 3aKOHOM KOMIeTeHLiElo NocagoBux ocib nybaiuHux agMiHICTpaLifi, NIaHOBMIA XapakTep Ta HAsIBHICTb
I0PUGMYHOI BigMOBIGA/IbHOCTI.

Knw4oBi cnoa: agminicTpatnBHe npaBo, HAyka agMIHICTPATMBHO20 Mpasd, AgMiHICTPATMBHO-NPABOBI BIGHOCHUHM,
agMiHICTpaTUBHO-NPABOBE Pe2y/MOBAHHS, AgMIHICTPATBHE 3KOHOGABCTBO, MyOAiYHe agMiHICTPYBAHHS, MyOaiYHi agMiHiCTpa-
uii, nocagosi ocobm.

Summary. The purpose of the article is to define the concept and purpose of public administration as a category of admin-
istrative law.

Public administration is proposed to be understood in a broad aspect as the activity of subjects of public law aimed at main-
taining and developing the optimal state of social relations in the state and territorial communities, which is achieved through
the use of administrative tools. A broad understanding of public administration reflects the strategic level of public policy and
makes it possible to understand the purpose of public administration in the state and society, its mission and vision. In a narrow
sense, public administration is defined as the performance by public administrations of the functions defined in legislative and
by-law legal acts aimed at creating economic, legal, social, material and other conditions for meeting the individual and social
needs of individuals and legal entities.

The goal of public administration is proposed to be understood as the desired state of development of social relations in the
state, its regions and territorial communities, individual branches of the economy, which includes a high level of realization of
the rights, freedoms, needs and interests of all subjects of public relations.

Attention is focused on the fact that public administration is a multi-disciplinary category, the fullness of which is deter-
mined by the methodological apparatus of various sciences: the theory of administrative law, the science of public administra-
tion, social philosophy, organizational psychology, etc. Administrative law considers this phenomenon primarily in terms of its
legal support (regulation) by means of administrative legislation. Inherent features of public administration in the context of
administrative and legal science are its legal and operational nature, a close connection with the legally defined competence of
public administration officials, planned nature and the presence of legal responsibility.

Key words: administrative law, science of administrative law, administrative-legal relations, administrative-legal regulation,
administrative legislation, public administration, public administrations, officials.

HOCTaHOBRa mpo6JieMHu B 3arajIbHOMY BUIJISIL Ta
ii 3B’A30K i3 Ba'KJIMBUMH HAYKOBUMM UM IPAK-
THYHUMHU 3aBIJaHHAMHU. PO3BUTOK aAMiHiCTPATUBHOTO
mpaBa YKpaiHu BifOyBaeThbcA Y CKJIAJHUX yMOBAaX,
OCKIJIbKY BUKJHWKM CYUYaCHOCTi ITOTPeOyIOTh Bim mpa-
BOBOI HAyKW HENIAOJIOHHUX PillleHb, CIPAMOBAHUX Ha
TOIITYK HOBUX KOHIIEII[i# Ta mapagurm. ['oJ0BHOO
mpobIeMoIo, 3 AKOI0 3yCTPivaloThCA MPAKTUUYHO BCi
HayKOBi po3BifKu y chepl agMiHicTpaTUBHUX IIpa-
BOBiTHOCUH, € CTBOPEHHSA ITPABOBUX YMOB JIJIA OITH-
MaJbHOTO 0aJlaHCy MisK BUCOKUM PiBHEM 3aXUCTy
mpaB i cBOOOM JIOAWHU TAa TPOMAASHUHA, 3 OJHOTO
0OKy, i BabesnmeueHHAM eeKTHUBHOI Bifmciui pociii-
CBbKifi 30poiiHiit arpecii, 1110, y CBOIO Uepry, moTpedye
TOCUJIEHHA 1HCTUTYTIB Aep:KaBu, 3 iHIIIOTO OOKY. 3a
TaKUX YMOB MOTPEOYIOTh MeperaAny iCHyUi migxoamn
10 POBYMiHHS CYTHOCTI IyOIiuHOTO agMiHiCTpYyBaHHSI,

28

IEeP:KaBHOTO Ta MYHIIIUNIAJIBHOTO YIIPABJIiHHA, METHU
Ta MPU3HAUEHHS YIIPaBIiHChKUX BILINBIB B MaciiTabi
JIep;KaBU Ta TepuTopiaapHUX rpomaj. IlepeocmucieH-
HA NOHATINHOTO amapaTy agMiHicTpaTHBHOI'O IIpaBa
00yMOBJIIO€ CIIPAMOBAHICTHL OAraThbOX MOCIiIKEeHb
YKpalHChbKUX BUEHUX-aAMiHICTPATUBICTIB, IIT0 TO3BOJIAE
3pO0OUTU TMPUITYITIEHHS PO HOBUM eTal PO3BUTKY ITiei
rajyysi mpaBa Ta HayKu. BKasaHe cayrye miaATBEpIsKEH-
HAM aKTyaJbHOCTI TEMU HOCJiAKeHHA mediHimii Ta
MeTH TMyOJiuHOTO aAMiHICTPpYBaHHA AK ONHiel 3 Haii-
BaKJIUBIIMNX KaTeropiii agMiHicTpaTuBHOrO IIpaBa.
AHnani3 ocTaHHiIX mocaimskeHb i myOGaikaii,
B AKHUX 3aIIOYAaTKOBAHO PO3B’A3aHHA JaHOI MpPolJe-
mu. MeTa Ta TMOHATTA TyO6JiUvHOTO agMiHicTpyBaH-
HA TpuUBepTanu yBary 6ararbox OOCTiTHUKIB, AKi
HaMarajaucs BUKOPMUTH HAWOiJbII CyTTEBI pucu Ta
O3HAKM BKasaHUX Kareropiit. Ciim BusHaTu, 1o 0ib-
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mma yactuHa mediHiniii odHaueHUX KaTeropiit Oyja
BUPOOJeHA HAYKOIO IePyKaBHOTO YIPABIIHHA, B AKil
my0JiuHe agfMiHiCTpYBaHHSA 3aliMae OHE 3 IeHTPAJb-
HuX Micib. OgHAK Ie "KOIHUM He 3MeHIIYE IIiHHOCTL
aqMiHICTPATUBHO-IIPABOBUX AOCIIIMKEHD V N Iapu-
Hi, OCKLJIbKM HayKa aJMiHiCTpaTHMBHOTO ITpaBa i HayKa
JIEep:KaBHOTO YIPaBJIiHHA MalOTh BiAiMiHHI mpeaMmeTn
BUBUYEHHA ABUII[ OTOUYIOYOTO COI[iaJbHOTO CEPENOBU-
mia: AKI0 IPeIMETOM HAYKHU JeP:KaBHOTO YIIPaBJIIHHA
€ YIpaBJIIHCBKI mpollecu Ta MeXaHi3Mu, 3a JOIOMO-
TOI0 AKUX JlepsKaBa peaslisye CBOI IMOJITUKU Y PiBHUX
chepax, ToO mpegMeTOM HAYKHU aAMiHiCTPaATUBHOTO
mIpaBa € afAMiHicTpaTUBHO-IPaBOBe 3a0e3meueHHA (pe-
TYJIIOBaHHA) O3HAUEHUX IIPOIleciB Ta MexaHismis. Ile
He O3HAauae, M0 MOCIIZHWMKU Yy cdepi mep:KxaBHOTO
YIIPaBJIiHHA IIOBHICTIO irHOPYIOTH ¥ CBOiX HAYKOBUX
PO3BiKaX MUTAaHHA IIPABOBOTO PETyJIIOBaHHA, ajie ix
3BepHEHHA [0 IPaBOBOi MaTepii 06yMOBJIEHO HiTAMU
HaANOiIBIT AeTaJlbHO POSTIAHYTHU caMe YIpPaBJIiHCHKI
TexHoJsorii. Tak camo BueHi-agMiHicTpaTuUBiCcTH MO-
JKYTBb 3BEPTAaTUCA 0 3aKOHOMIPHOCTE! Ta TeXHOJOTii
IepsKaBHOTO YIIPABJIiHHA Ta IMyOJiYHOTO agMiHiCTPY-
BaHHSA [JIS TOTO, 11100 GBI TJIMO0KO ITPOCTiAKyBaTH
BIJINB TIPABOBOTO PETyJIIOBAHHA HA YIOCKOHAJEHHA
BxasaHe mae 3MOT'y IIPOCTEKUTU MeXaHi3M my0JriuHo-
ro agMiHiCTpyBaHHA KOMILJIEKCHO, 3 BUKOPUCTAHHAM
METOJiB Pi3HUX rajys3eil HayKOBOTO 3HAHHA.
Icuytoui moHATTS MyOJSiyHOTO amMiHicTpyBaHHA
MOJKHAa 3TrpynyBaTH BiANOBiAHO A0 miAXomiB, AKi
BUKOPUCTOBYIOTH gochaimuuku. Tak, T.CemeHuyK
PoO3TJIAlae O3HAUEHY KaTeropiro AK yIpaBJIiHCHKUI
MeTOJ, II[0 Ma€ BCi HeBix' eMHiI 03HAKW BKa3aHOTO
Buny meroniB [1].Ha gymry Takux BueHux, gk JI.Jlio-
ooxmuenb Ta A.Meiimn, my0aiuHe agMiHicTpyBaHHA
CJim po3yMiTu AK mpoliec mocArHenHa mijgeit [2]. e
TMOPOJKYE MOCUTH I[iKaBe MUTAHHSA IIPO TOTOKHICTH
a00 HETOTOKHICTD IfiJell my0JiuHOTO agMiHiCcTpyBaH-
HA Ta Jep:KaBHOI MOJIITUKY, BiATIOBiAL Ha AKe 3aJie-
JKUTH BiJl TOr0o, UM BBa’Ka€ MOCJHIAHUK IIyOJIiuHe aj-
MiHiCTpyYBaHHS aBTOHOMHOIO I[iHHICTIO TeMOKPATUYHO
OpraHi30BaHOIO CYCIIiJIbCTBA, UM JIUIIIE ITOXiTHOIO Bif
mporieciB peasisarii GyHKIiIN gep:xaBu. IcHye gymKa
IIPO CUHOHIMIUHICTH KaTeropiii gep:xaBHOTO yIIPaBJIiH-
HA Ta MyO0JivHOrO aAMiHiCTpYBaHHSA, IO 3HAXOAUTH
CBO€ BimasepKasieHHA y BigmoBigHux medinimiax (ma-
OpUKJIaL, Takol mosullii npurpumyerbesa H. @iminosa,
sKa, KPiM TOT0, BiIHOCUTHL MO MyOJiUHOTO aaMiHi-
CTPYBaHHA II[e ¥ KOJIO ABUIIN Ta IpPOIeciB y chepi
myosiunoro yupasiinug [3]). daa mac HaibiabImi
iHTEpEeC YABAAIOTH Ti BUBHAUEHHA, B AKMUX OCHOBOIIO-
JIO}KHUM € TIPaBOBi esemMeHTH. [0 HUX HAJEKUTD, 30-
KpeMma, nedinimnisa, chhopMmyapboBaHA TAKUMY BUEHUMU,
ak B.Baxymenko ta II. Hagosimmuiii, BigmoBigHO 1O
KOl myOJsriuHe agMiHICTPpYBaHHA y MIMPOKOMY CeHCi
IOoCTa€e SAK perjJaMeHTOBaHA 3aKOHAMM Ta iHIIMMU
IPaBOBUMHU aKTaMHU, MiAJbHICTH Cy0 €KTiB myOIidHOTO
agMiHiCTpyBaHHA, IO CIPAMOBAHA Ha: IPUUHATTA af-

MiHICTpPATUBHUX DillleHb; HaJaHHA agMiHICTPATUBHUX
MIOCJIYT; 3MiliICHEHHA BHYTPIIITHBOTO aAMiHiCTpyBaHHA
cy0’eKTa mMy0JivHOTO aAMiHiCTpYBaHHSA. ¥ BY3BKOMY
cenci, mybJriuHe agMiHiCTpyBaHHSA Tepeadavae B3aEMO-
Iifo cy0’€KTiB 3 BUKOHABYOIO I'iJIKOIO BJIAAU, & B IIIH-
POKOMY CeHCi — 3 ycima TpbOMa TiJIKAMU BJaAU Ha
pPiBHUX PIBHAX IPUNHATTA PillleHb (Iep:KaBHUM, peri-
OHAJILHUM, MyHinunanbuuin) [4, c. 8]. He 3Baxkaroun
Ha 20 pokKiB, AKi MUHYJIU 3 MOMEHTY (hOPMYJIIOBAHHSA
IIbOTO TiIXO0Ay, BiH 30epir cBi#l BIJIMB HA MOHATiH-
HUI amapaT JOCJimKyBaHOI ragysi. 3rogoM y BuU3HA-
YeHHAX MTYyOJiYHOTO agMiHiCcTpyBaHHA AK HeBim eMHa
O3HAaKa 3aTBEPAKYETHCA BKa3iBKa Ha moTpedu ¢i-
BUYHUX Ta IOPUAMYHUX 0Ci6, Ha peasrisaifiro SKUX
cIpsaMOBaHa MyOJiuHO-aAMiHicCTpaTMBHA MiAJbHICTH
(tak, T.Minka BusHauae myoOJgiuHe agMiHiCTpYBaHHA
AK BUBHAUEHY OyOivHUMU (CyCHiTLHUMU) TTOTpeda-
MU OiAJBHICTH OPTaHiB BUKOHABYOI BJaJU, OPraHiB
MiCIIeBOTO CaMOBPSAYBaHHS, a TAKOMK 1HITUX CY0 €K-
TiB y pasi meseryBauHHsa iM myOJiUHUX ITOBHOBAKEHD,
CIPAMOBAHUX Ha BUKOHAHHSA BJIATHUX IMOBHOBAKEHD
myOiuHOTO 3MicTy (ympaBiaiHHA, HaJaHHA aIMiHi-
CTPATUBHUX ITOCJIYT, 3aCTOCYBaHHA aAMiHiCTpaTUBHUX
CTATHEHB) [5, c¢. 14]. ¥V Haymi agMmiHicTpaTHBHOTO
mpaBa i Jep:KaBHOTO YIPAaBJIHHA OPUCYTHI ¥ iHImi
BU3HAUEHHS MyOJiUHOTO aAMiHiCcTpyBaHHSA Ta HOTO
MeTHU, 3MicT IKUX BimoOpaKye c)OpMOBaHi y MerKax
OUX HAayK KOHIENIii CIIiBBiAHOIIEHHA Iep:KaBHOTO
i my6miuHOTO, YIpPaBIiHHS ¥ agMiHiCTpyBaHHSA, IpaB
JIOAUHY 1 moTpeb mep:kaBu 3a0e3MeuuTu HaJeKHUN
piBeHDb HaIiOHAJBLHOI Oe3MEeKH.

®opmynaOBaHHA IIiJiell cTaTTi (IIOCTaHOBKA 3aB-
maHHA). MeToio cTaTTi € BU3HAUEHHS IOHATTS Ta
MeTu TMyOJiuHOTO afMiHiCTPyBaHHA AK KaTeropii af-
MiHicTpaTUBHOTO IIpaBa.

Bukaan oCHOBHOTO MaTepiay TOCTiaKeHHs 3 MOB-
HUM OOI'PYHTYBAHHSM OTPUMAHHMX HAYKOBHUX Pe3yJib-
tariB. CyTHicTH Ta 3MicTOBHI 0O3HaKu pisHOMAHIT-
HUX IIPABOBUX SBUII BU3HAUAETHCA METOIO, 3 AKOIO
3aKOHOJIaBeIlb BBOAUTH IX Yy IJIONMIMHY CYCHiJIBHUX
BigHOCHH. MeTa AK mapagurmMajbHa XapaKTepUCTUKA
OHTOJIOTIYHOI CYTHOCTI MyOIivHOTO aaMiHicTpyBaHHSA
BUBHAaUa€ Moro 6a30Bi XxapaKTepPUCTUKM, PUCU Ta BJja-
ctuBocTi. OgHAK BM3HAUEHHS ITiIi my0riuHoro agmii-
CTPYyBaHHSA NOTPebye AK BUXiTHOI YMOBY BU3HAUEHHA
Moro Micid B epsKaBHO OPraHi30BaHOMY CYCITLIBCTBI.

K Mum BiKe BKasyBaJid BUIIE, CKJIATHICTH (peHOo-
MeHY ITyOJIiTYHOTO aAMiHICTPYBaHHSA CTBOPIOE MOYKJIU-
BicTh i MOTPeby PO3TIIALY HOTO V PiBHUX acleKTax Ta
MeTomaMu pisHuUX Hayk. IIpaBo Ak yHiBepcanbHUH
PETYJIATOD CYCITLIBHUX BiTHOCWH 3aBAAKYN CBOEMY Me-
TOAOJIOTIYHOMY amapaTy Ja€ 3MOTY PO3TJIAHYTHU ITOCJIi-
IKyBaHy KaTeropiro y KOHTEKCTi BILIMBY IPaBOBUX
HOPM Ha colliaqbHi mpakTuku. [Iyoaiune agmizicTpy-
BaHHA K COITiabHA TMPAKTUKA YABJISIE cOO0I0 y3araib-
HEHHA IMMO3WUTUBHOIO JOCBily YHPaBIiHCHKUX CHUCTEM
pisHOTrO piBHA iepapxil 3 MeTOI0 KOHcoOJimaiii Haii-
OiJIBINT BAATUX YIIPABIIHCHKUX PIIIeHDb MJIA JOCATHEHHS
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AKTyaJbHUX ITiJieli my6JIivHol moJMiTuKY y pisHUX che-
pax cycminbHUX BigHOcuH. Ilybmiume agminicTpyBaH-
HA, Ha BiAMiHY Bif Jep:KaBHOTO YIPaBJIiHHA, Ma€ He
BJIQTHO-1/TE0OJIOTIUHMI, & TEXHOKPATUYHUI XapaKTep,
10 BKJIIOYAE TaKi OCHOBHI HANpPAMKW, AK HaJaHHA
agMiHICTPATUBHUX IOCAYT (PiBWMYHUM Ta IOPUAUUYHUM
ocobam, 3miliCHeHHS PeryJaaTOpPHOI AiAJABHOCTI, CTH-
MyJIOBaHHSA PUHKIB TOBapiB Ta IOCJIYTI 3a PaxyHOK
BIIPOBAPKEHHA MeXaHi3MiB JIilleH3yBaHHA, cepTudika-
il ToI0. 3a YMOB MPABOBOTO PEKMMY BOEHHOTO CTa-
HY cucTeMa TyOJiuyHOTO aAMiHiCTPYBAHHS IIPOJOBIKYE
BUKOHYBATH (PYHKI[iIO 3aI0BOJIEHHA TOTPeb (ismuHmx
Ta PUIUYHUX 0Ci0, pa3oM 3 TMM iCHYIOTH IIE€BHi 0CO-
0JIMBOCTi, BUKJMKAHI BiIMiHHOCTAMMN y OiSJIbHOCTL
myomiuHUX amMiHicTparliii, cupAMoBaHOI Ha 3abesme-
ueHHA e(PeKTUBHOI Bifciui pocitickki 30poiiHiil arpecii.
VzaranbHIOIOUN BUKJAAeHe BUIE, METY IYyOJIiuHO-
To aAMiHiCTpYBaHHS MOJKHA IIPEACTABUTH SIK Oarka-
HUU CTaH PO3BUTKY CYCIILJIBHUX BiJHOCHUH B JepKasBi,
ii perionax i TepuTopialbHUX rpoMazax, OKPeMUX
rajgy3sax eKOHOMiKH, IO BKJIoUae (aje He 0OMeKyeThb-
cs) BUCOKUM DiBHEM peaJisaliii mpas, cBo0OH, ToTped
Ta iHTepeciB Bcix cy6’eKTiB myOJiuHMX BiHOCHUH.
Taka meTa € HEOTHOPiITHOIO 3a CBOIM CKJIAJOM, i B Hilt
3aKJjafieHa TeBHA CYIEpPeuHicThb: aj:Ke moTpebu Ta
iHTepecu HaBiTH Ha PiBHI OZHOTO OKPEMO y3SATOTO
cy0’eKTa MOYKYTh MICTUTU B3a€MOBUKJIIOUEHHS.
ITouarTa nybaiuHoro agMiHicTpyBaHHA MOMKHA
posriAamaTy y IMUPOKOMY Ta BY3bKOMY AacCIEKTi.
Y mmporomy acmeKTi mybJsiuHe agMiHicTpyBaHHSI —
e AisiabHIiCTh Cy0’€KTiB My0JiUYHOTO IIpaBa, CIPIMO-
BaHa Ha IMATPUMAaHHA Ta PO3BUTOK ONTUMAaJbHOTO
CTaHy CYCIiJBbHUX BiJHOCHH PiB3HOI CIIPAMOBAHOCTI
(eKOHOMIYHUX, COIiaJbHUX, iIHPOPMAIiTHUX, OCBIiT-
HiX, eKOJIOTiUHUX, arpapHUX TOII0) B JAep:kKaBi Ta
TEPUTOPiaAJIbHUX T'POMAZIax, IO AOCATAETHCA 3aBIA-
KU BUKODUCTAHHIO afMiHiCTpaTUBHUX iHCTPYMEHTiB
(HOPMAaTUBHO-IIPABOBUX Ta aAMiHiCTPaTMBHUX aK-
TiB, aAMiHiCTPaTUBHUX IOTOBOPiB, CTPATETiUHUX Ta
omepaTWBHUX ILJIaHIB, GaKTUUYHUX Oi#l myOJIiuHUX
agminicTparopiB). IITupoke pos3ymMiHHA myOJIivHOTO
agMiHicTpyBaHHA BimoOpaskae cTpaTeriuHUN PiBeHB
nyO6iuHol TMOJiTUKM i mae 3MOTY YCBiZOMUTHU TIPU-
3HAaUeHHs MyOJIiYHOTO amgMiHiCTpYBaHHA y AepiKa-
Bi i cycminbeTBi, fioro miciro Ta Bisiro. OpgHark g
OiJIBIIT TIPEIMETHOTO PO3YMIHHA CYTHOCTI JOCIiIKY-
BaHOTO HaMU ABUIA CJiJ AeIo 3BY3UTU MacIiiTab
#oro cupuiHATTA. ¥ BY3bKOMY PO3YMiHHI myOJriuHe
agMiHicTpyBaHHA — Ile BUKOHAHHS ITyOJiUHUMHU af-
MiHicTpamiaMyu BUBHAUEHUX B 3aKOHOJABUMX Ta IIijI-
3aKOHHUX IIPABOBUX aKTax (PYHKIIiN, CIPAMOBAHUX
Ha CTBOPEHHA €KOHOMIUHUX, IOPUAWYHUX, COI[iajb-
HUX, MaTepiaJbHUX Ta IHIUX YMOB [IJA 3aI0BOJIEHHA
iHguBiAyambHUX i cycminbHUX mOoTpeb (ismuHmX Ta
opuguuHuUX oci6. Ilpum mpomMy A0 IOPUAUYHUX OCib
MOXKYTh HAJIEMKATH AK Cy0 €KTHU TOCIOJapIOBaHHS, TaK
i rpomanchbKi 00’emHaHHS, TepUTOPiadbHI TpoMann,
mpodeciiiii cIiJKy TOIo, a 3aJ0BOJIeHHA MOTpeb Bis-
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OyBaeTbCs y MesKaxX IeBHOI Jep:KaBHOI abo MyHimm-
naJIbHOI TOJITUKY, 3aJI€KHO BiJl cTaTyCy KOHKPETHOI
myosiumoi agMimicTparrii.

OcKinbKU KOJI0O TIOTPeb 3aBiKIM € MTOCUTH IITHPO-
KUM, BUHUKAE MTUTAHHA PO MeXi HiAabHOCTI my6iriu-
HUX aAMiHicTpamiil momo 1X 3al0BOJIEHHA. XOTiJIOCh
0u sramaTym PO KOHCTPYKIIiIO «3aKOHHI iHTepecu»,
saKa OyJa mpuTaMaHHa IOCTPAIIHCHKOMY TIepioy pos-
BUTKY YKPalHCHKOI IIPaBOBOI HAYKU, OJHAK ITIOCTYIIOBO
BTpaTHUJa CBOI MO3UIlil AK IpUTaMaHHA TOTAJIiTapHO-
My pPO3yMiHHIO B3aemopii siroguuu i gep:kaBu. Hwu-
HIIMHIN eTan PO3BUTKY IPUAWYHOI HAYKU He IIOB’dA-
3y€ HaABHICTH JIETAJILHOTO BU3HAUEHH (3rafyBaHH:A)
TeBHUX iHTepeciB ocodu 3 MOKJIMBICTIO IX peaJrisarrii.
ITocTysnaTom € HO3BOJSHHSA BCHOTO, IO He 3a00POHEHO
3aKOHOM, OMHAK TaKa ITpaBOBa KOHCTPYKIlisa OeaIie-
PeIIKoIHO MOsKe OyTU peasidoBaHa 3a YMOB MHPHOTO
yacy. AQMiHiCcTpaTUBHO-TIPABOBI pPeXUMU HAI3BU-
YailHOTO CTAaHy, BOEHHOTO CTaHy IlepeadavaioThb TpaH-
chopMarliro KOMIeTeHIrii TybaivHUX amgMiHicTpalii
Ta 0cOoBJMBOCTI peasisallii AessKUX TpPaB Ta CBOOO..
He Oymemo 3ynuHATHCS OeTaJbHO HA X 3MicTi, AKMIi
JOCTATHBO IIOBHO POSKPUTHHN y HUBIL HAYKOBUX ITY-
omikariit [4; 5 Ta iH.], 3ayBasKUMO TiIBKHU, ITI0 AYKe
BaKJIUBUMHU IJIsI CUCTeMHU IyOJIiYHOTO agMiHicTpy-
BaHHA YABJSIOTHCA JBa HACHIAKMU: OPMYBaHHS Ta
3IiliICHeHHS IOBHOBAKEHb HOBUMU Cy0’€KTaMu — Bili-
ChbKOBUMHU aAMiHicTpamiamu, i HagileHHA TyO ivHuTX
anMiHicTpalii JOZATKOBUMU AUCKPEIiNHUMU ITOBHO-
BayKeHHAMU, 3MiCT AKUX POSKPUTO Y 3aKOHI YKpaiHm
«IIpo mpaBoBuUil pesKkuUM BOEHHOTO cTaHy» [6]. Bkasza-
He He MOJKe He CIPUATH BUHUKHEHHIO BHYTPiIIITHLOTO
KOH(DIIKTY y cucTeMi mybivHOTO agMiHiCTpYBaHHA —
3 ogHOTO OOKY, myOJiuHi agMinicTpaliii MaroTh cBOIM
MPU3HAYEHHAM 3a0BOJIEHHA IITUPOKOTO KoJja moTped
(ismuHUX Ta IOPUAMIHUX OCib, aje 3 iHITOTO — OTPU-
MYIOTH JOZATKOBIi JieraJIbHi BasKeJIi BIIJIMBY HA TaKUX
ocib 3 meToro 3abe3meueHHA BUKOHAHHSI HUMU CBOIX
000B’sA3KiB, IPU IILOMY BUKOHAHHA 000B’SA3KYy Ha iH-
IUBigyalbHOMY PiBHI (HampukJajn, mependavyeHOTro
cr. 65 Koucrurymii Ykpainu [7]) Mmoke mepemrron-
JKaTHW 3aJJ0BOJIEHHIO iHAWBiAyaabHUX TOTPED.

BuCHOBKHY 3 TAaHOTO JOCTiAKEHHSA i MePCIeKTUBHU
MOIAJBIINX PO3BITOK y TaHOMY HAanmpaMKy. [IyOomiune
amMiHicTpyBaHHS € 6araToraJyiy3eBOI0 KaTeropiero,
HAIMIOBHEHICTH AKOI AeTepMiHyETHCA METOHLOJIOTIYHUM
amapaToM Pi3HUX HAyK: Teopil agMiHicTpaTmBHOTO
npaBa, HAYKHU JEPXKaBHOTO YIIPaBJIiHHSA, COIliaJbHOIL
(dinmocodii, opranmisamiiinoi ncuxosorii Tomo. ¥ Me-
JKaxX KOJKHOI 3 rajy3eil HAYyKOBUX 3HAHDb POOIATH-
cA cupobu BUPOOUTU BUSHAUEHHS MOHATTS IMyOJTiu-
HOTO aaMiHiCTpyBaHHS BiJIIOBIZHO A0 aKTyaJIbHUX
LI KOXKHOI HayKW Iijieit. AgMiHicTpaTuBHE IPaBO
posTiAzae naHuWi (eHOMEH Y IIepITy Uepry B aclek-
Ti #foro mpaBoBOTO 3abe3meueHHA (PeryaIOBAHH)
3acobaMmu agMiHicTpaTWBHOTO 3aKOHOmaBcTBa. He-
Bi’eMHMUMUY O3HAKaMM MyOJiYHOTO agMiHicTpyBaHHA
B KOHTEKCTi afMiHiCTpaTHBHO-IIPABOBOI HAYKU € HOT0
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IIPaBOBUH Ta NiAJLHICHUN XapaKTep, TiCHUH 3B A30K  IyOSTiuHMX agMiHicTpaTropiB, Tak i iswmuHmMX Ta 1opu-
i3 BU3HAUYEHOI0 3aKOHOM KOMIIETEHI[I€I0 MOCAZOBUX AWUUYHUX 0cib (y pasi, aKIMOo IeperrKoI:KaHHA IiaM
ocib my6iuvHuUX agMiHicTparlliii, mIaHOBUE XapakTep IIOCAAOBUX 0ci6 meBHUX MyOJNiUHUX aaMiHicTparriii
Ta HAaABHICTDH IOPUAMYHOI BiATTOBIZATBHOCTI K caMUX  YTBOPIOE aAMiHiCTpATUBHUN METiKT).
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CUCTEMA 3AKOHOJABCTBA 3 PETYJIOBAHHA
AAMIHICTPATUBHO-NTPABOBOIO PEXXUMY
BOEHHOIO CTAHY

THE SYSTEM OF LEGISLATION REGULATING
THE ADMINISTRATIVE AND LEGAL REGIME
OF MARTIAL STATE

AHoTauifa. Y cTatTi po32/19gaeTbca HAyKOBI NMigxogn go PO3YMIHHSI TAKMX MPABOBMX KATE20pIiA SIK MPaBoBe pe2yito-
BAHHA, AgMIHICTPATUBHO-MPABOBE Pe_2Y/IIOBAHHSA, CriBBIGHOLEHHS MOHATb AgMIHICTPATMBHO-NPABOBO20 Pe_Y/II0BAHHA Td
agMiHICTpATMBHO-MPABOBO20 3abe3neyeHHs. BUCBITNEHO BAACHY MO3MUIO, WO AgMIHICTPATUBHO-NPABOBE pe_y/IIOBAHHS €
e/1eMeHTOM agMiHICTpaTUBHO-NMPAaBOBO20 3abe3neyeHHs. 3anponoHOBAHO ABTOPCbKe BU3HAYEHHS MOHATTSA AgMiHICTpaTUBHO-
MpaBoBO20 pe2y/ItOBAHHS MPABOBO20 PeXMMY BOEHHO20 CTAHY AK LiiIeCrpMOBAHOR20 BI/INBY HOPM AgMIHICTPATUBHO20 MPaBd
HA CyCMiIbHI BIGHOCMHM M1ig 4ac gii NpaBoBO20 pexxMMy BOEHHO20 CTAHY, L0 3gilCHIOTLCS Cyb'ekTamm 1020 3abe3neyeHHs 3a
gonoMO2010 3aCTOCYBAHHS CrewiaibHMX MPaBoBKX 3aco0iB.

Pos2nisiHyTO C1CTemMy 3aKOHOGABCTBA 3 AgMIHICTPATMBHO-MPABOBO20 Pe2y/NI0BAHHS MPABOBO20 PEXMMY BOEHHO20 CTAHY
SIKa, BIgMoBigHO O 3a2a/bHO20 MigXogy KAdcudikawii, ckaagaeTbcsl 3 3AKOHIB TA MIG3AKOHHMX HOPMATMBHO-MPABOBUX OK-
TiB. AKLIEHTOBAHO yBa2Y, L0 AgMiHICTPATUBHO-NPABOBE pey/IloBAHHS gisIbHOCTI CyO’eKTiB be3nocepegHbo20 3abe3neyeHHs Ta
BUKOHAHHS 30X0QiB MPABOBO20 PeXXMMY BOEHHO20 CTAHY 3QIVICHIOETBCA NMEPEeBAXHO Mig3aKOHHUMM HOPMATUBHO-IPABOBUMM
aKTaMu, MOBHOBAXXEHHS HA BUGAHHA AKUX YATKO pe2/IaMeHTOBAHO 3aKOHOGABCTBOM YKPAiHM.

BcTaHoBeHo, Lo HaKa3u Ta po3nopsgKeHHs BiliCbKOBO20 KOMAHGYBAHHS TA BilICbKOBMX AgMIHICTPALii, K cneuiaabHux
cy0OekTiB 3a0e3neyeHHst agMiHICTpATMBHO-MPABOBO20 PeXMMY BOEHHO20 CTAHY, Bigi2paioThb K/IIOYOBY PO/Ib B Fi020 3abe3neyeHHi
Ta 3a4IMaloTb OKpeme Micle B CMCTemMi HOpMATUBHO-MPABOBMX AKTIB 3 AgMIHICTPATUBHO-MPABOBOR20 pe2y/ioBAHHS MPABOBO20
Pexumy Lo po32/iIiGaeTbCs.

AKLEHTOBAHO YBa2y, WO BMUXOGAYN 3 Cy4dCHOI KOHLenuii agMiHiCTpaTMBHO20 Npasd Td AHAJI3Y HOPMATUBHO-MPABOBUX
QKTIB 3 IPABOBO20 pe2y/OBAHHSA AGMIHICTPATUBHO-MPABOBO20 PEXMMY BOEHHO20 CTAHY, 11020 OCHOBHOIO METOI0, Hacamnepeg,
€ 3axucT npas, cBob0g i iHTepeciB NOGUHN.

KnrouoBi cnoBa: npaBosuii pexxviv BOEHHO20 CTAHY, NPABOBe pe2y/NioBaHHS, AgMIHICTpATMBHO-NPABOBE pe2y/ioBAHHS, CH-
cTeMa HOPMATMBHO-MPABOBUX AKTIB, NPABa i cBOOOGH.
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Summary. The article examines scientific approaches to the understanding of such legal categories as legal regulation,
administrative-legal regulation, and the ability to understand administrative-legal regulation and administrative-legal security.
The position is highlighted that administrative and legal regulation is an element of administrative and legal security. The au-
thor has proposed an important concept of administrative-legal regulation of the legal regime of the military state as a direct
infusion of the norms of administrative law into the commonwealths that arise under the hour of the legal regime of the military
state. Their regulation is carried out by the subjects of their security through the establishment of special legal provisions.

The system of normative and legal acts from the administrative and legal regulation of the legal regime of the military camp
is examined, which consists of laws and by-laws and normative and legal acts. It is emphasized that the administrative-legal
regulation of the activities of the subjects of the immediate security and the conquest of the legal regime of the military state is

important due to statutory normative and legal acts, which are seen inclusively between give them more importance.

It has been established that the punishments and orders of the military command and military administrations, as special
subjects of ensuring the legal regime of the military state, play a key role in its ensuring and occupy a place in the system of
regulatory legal acts from the administrative-legal regulation of the legal regime is being considered.

It is emphasized that coming from the current concept of administrative law and the analysis of regulatory legal acts from
the legal regulation of the administrative-legal regime of the military state, whose main method is the protection of rights, free-

dom of speech resiv people.

Key words: legal regime of the military state, legal regulation, administrative-legal regulation of the legal regime of the mili-

tary state, system of regulatory legal acts.

Hoc'ranomca npo6aemu. B ymoBax moOBHOMACIII-
TabHOI 360poiiHOI pocificbKoi arpecii muTanHsa
aqMiHiCTPATUBHO-TIPABOBOTO PETYJIIOBAHHA MiAJBHOCTL
cy0’eKTiB 3a0e3IeUeHHs ITPABOBOTO PEXKUMY BOEHHOTO
craHy Ha0yBalOTh aKTYAJIbHOCTi, OCKLIBEKY e(PeKTUBHICTD
IX IiAJBPHOCTI 3aJIe3KUTH Bijl AKOCTI AK aaMiHiCTPATUBHO-
IIpaBOBUX HOPM TaK i HOpMaTHUBHO-IIPABOBUX aKTiB
AKi BOHM CKJIaJaloTh. JIuie HaIe:KHUN pPiBeHb AKOCTL
agMiHiCTPATHUBHO-TIPABOBUX aKTiB 3a0e3meuye pe3y.Jib-
TaTUBHUU BILIUB Ha CYCHiJIbHI BiTHOCWMHU 3 METOIO iX
BIIOPAAKYBAHHA B YMOBaX MPABOBOTO PEIKUMY BOEHHOTO
crany. JociigxeHHA crCTeMU HOPMAaTUBHO-IIPABOBUX
aKTiB II0 PETyJIIOIOTH aAMiHiCTPAaTUBHO-IIPABOBE PETYJIIO-
BaHHA IIPABOBOT'0 PEXKMMY BOEHHOTO CTaHY, 3a JOIIOMO-
ToI0 KO BU3HAUAIOThCA (PYHKIIII cy0’€KTiB TPaBOBOTO
PEXUMY BOEHHOTO CTaHY, 3MiMCHIOETHCA HAMIJIEHHA 1X
HeoOXiTHUMU MTOBHOBAYKEHHIMU Ta PErJIaMeHTYEThCA
TOPAMOK IX HiAJBHOCTI JO3BOJIUTH MiJBUIIUTHA e(deK-
TUBHICTH JiATBLHOCTI Cy6’€KTiB 3a0e3MeueHHsa TPaBOBOTO
PeXUMYy BOEHHOTO CTaHY.

AHami3 ocTaHHIX FocTim:KeHb i myOsaikariii. ¥ Bi-
TUNBHAHIN agMiHicTpaTWBHO-IIPaBOBill HayIli 0yJo
OpUAiJeHO 3HAYHOI yBarm A0 NUTaHb PO3YMiHHA
TOHATH IPAaBOBOTO PETYJIIOBaHHA, aJMiHiCTpaTHUBHO-
IPaBOBOT'O PETyJIIOBAaHHA TaK i IX CyTHOCTiI B pisHUX
chepax mybsiuHUX BimHOCWMH. 30KpeMa IIi MUTAHHA
posraananu I.0. Kyssmenko [1], B.O. Tony6 [2],
I.M. IITomiua [3], B.B. Coxypenko [4], B.C. Cipko [5],
A.M. Kouogiii, B.B. Koneituukos, C.JI. JIuceuxos
[6] Ta iH. MHOXUHHICTh HAYKOBUX MMiAXOMIiB TO3BOJIIE
3IiICHUTHU MOJAJIbIIIE NOCTIIKEeHHA 3a3HAUYEHUX IIpa-
BOBUX KaTeropiéi Ta OTpUMAaTH KOMILJIEKCHE PO3YMiH-
HfA NOHATTSA Ta CyTHOCTL agMiHiCTpaTHBHO-IIPABOBOTI'O
PeryJitoBaHHSA IIPABOBOTO PEKUMY BOEHHOTO CTaHY.

dopmyaroBanHA midein crarrti. [JocaiguTyu moHAT-
Td aIMiHICTPATHBHO-IIPABOBOIO PeryJIiOBaHH:A, depes
0a30By KaTeropiio — mIpaBoBe PeryJaoBaHHA, chOPMY-
JIIOBATU MOHATTSA aAMiHICTPATHBHO-IIPABOBOTO pery-

JIIOBaHHA ITPABOBOT'O PEXKMMY BOEHHOT'O CTaHY Ta BCTa-
HOBUTH CHUCTEMY aJMiHiCTPaTUBHO-TIPABOBUX aKTiB 3a
JIOTIOMOTOI0 AKUX 3IINCHIOETHCA TaKe PeryJaroBaHHA.

Bukaan ocHoBHOTO Martepiany. Posrasan moHATTS
aaMiHiCTPaTHBHO-IIPABOBOTO PETYJIIOBAHHSA CJIiJ 3aiic-
HUTHU Uepe3 6a30BYy KaTeropito — IrpaBoBe peryJiioBaH-
Hf, OCKLJIBKY aJMiHiCTPaTUBHO-IIPABOBE PETYJIIOBAHHA
€ OOHUM 3 H0oro BUIiB.

Amnariz HayKOBUX IOTVIALIB A€ MifcTaBU KOHCTA-
TyBaTH, IO B HaYI[i, 3arajioM, iCHy€ €IUHUNN Tigxism
IO TIOHATTS IIPABOBOTO PETYJIOBAHHSA IIii AKUM PO-
3yMiIOTh BIJIMB JEepP:KaBW Ha CYCIiJbHI BiIHOCMHU
3a TOIIOMOT0I0 HOPMAaTHUBHO-BCTAHOBJIEHUX ITPABOBUX
cmocobiB, ¢opM i BacobiB CIIpAMOBAHUX HA iX ymopsan-
KyBaHHSA, PO3BUTOK, OXOPOHY Ta BiZHOBJEHHS [2; 7;
8; 10]. Taxa gisabHicTL Ccy6’€KTiB IPaBOBOTO peTy-
JIIOBaHHSA Oyzae aaMiHiCTPATUBHO-IIPABOBOIO, OCKIJb-
KU IIepeBa’jKHa OiJIbIIiCTh HOPM IpaBa, BUXOAAUU
3 00’eKTy TpaBOBOTO peryJIl0OBaHHA, € agMiHicTpa-
TUBHUMU. BigmoBigHO i ymopagKyBaHHA yIpaBJIiH-
CbKOI IisITHLHOCTI 3a3HaUeHUX Cy0’e€KTiB 3abe3meuy-
€ThCA afMiHiCTPATUBHO-IIPABOBUM DeryJI0BaHHAM 3a
IOIIOMOTOI0 CHCTeMU HOPMATHUBHO-TIPABOBUX aKTiB.
B Toit xe uac, 3aIUMIAETHCA AUCKYCIMHUM IIMTaH-
HS CIiBBigHOIIeHHA MiK c000I0 MPaBOBUX KaTero-
piif agMiHiCTPATUBHO-IIPABOBOTO PeryJIOBaHHA Ta
aIMiHiCTPaTMBHO-IIPABOBOTO 3a0e3IIeUeHHA.

Hayxosiii, B mepeBamHilli 6ismbmrocTi, cxuad-
IOThCA 0 ABOX IOTJAAIB. BimmosimHo mo mepimoro,
agMiHiCTpaTHBHO-IIPABOBE PETyJIOBAaHHA € CTPYKTYD-
HUM €JIEMEHTOM aMiHiCTpaTHUBHO-IIPABOBOTO 3a0e31me-
yeHHA. HayKOBIIi HOpMaTHUBHO-TIPAaBOBE PETyJIIOBAHHA
poSTIIALAIOTh AK HeBix' eMHY Ta 000B’sI3KOBY UaCTH-
HY TaKOT0 IPaBOBOTO ABUINA AK aJAMiHiCTPaTUBHO-
mIpaBoBe 3abe3IeueHHs PisHUX cdep CYCHiIbHUX Bif-
HocuH [9, c. 124; 10, c. 99].

BignoBigHO 10 APYTOTO MiAXOMy, IOHATTA aaMiHi-
CTPaTUBHO-IIPABOBOTO PeryJIOBaHHA Ta aAMiHicTpa-

33



// ApmiHicTpaTuBHe npaBo i npouec; ¢iHaHCcoBe NpaBo;
iHdpopmauinHe npaso //

// MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
Cepisa: «lOpuanuHi Hayku» // N2 9 (67), 2023

TUBHO-IIPABOBOTO 3a0e3MeUeHHA OTOTOKHIOIOTHCH,
OCKiJbKU 30iJbIIIeHHA POJi cy0’e€KTiB rpoMamsaH-
ChKOTO CYCIIiIbCTBA B ITPABOTBOPUOCTi 3YMOBUJIO II0-
CTYIIOBUU TIepexi/Ji HayKOBUX MOTJALIB A0 KaTeropil
«aIMiHiCTPATUBHO-IIPABOBE 3a0e3IE€UEeHHA», y 3B’ ABKY
3 «3MiIeHHAM aKIeHTY B CUCTeMi IpUWHATTA pillleHb
3 BOJIi Jlep)KaBUW HA iHTEHIIi] JIIOAWHU Ta T'POMAaIAH-
CchbKOrO cycmiabeTBa [2, c. 143].

Mwu gorpmmyemocs mosuiiii Toro, 110 agMiHicTpa-
TUBHO-TIPABOBE PETYJIIOBAaHHA € €JeMEeHTOM aIMiHi-
CTPATUBHO-IIPABOBOTO 3ab0e3MeUeHHA, OCKiJAbKU
«aaMiHicTpaTUBHO-TIPaBOBe 3abe3meueHHs, HaA Bil-
MiHHY Bij agMiHiCcTpaTHUBHO-IPABOBOTO PETyJIIOBAaH-
HA, sKe, HacaMIlepen, Oo3Hauae MIPOIleCc BILIUBY Ha
CYCIIiJIbHI BiTHOCMHU 3 METOIO 1X yHOPAAKYBaHHA,
e MOCTifiHA AiAJbHICTH Cy0’€KTiB agMiHicTpaTUBHO-
IPaBOBOTO 3a0e3MeUeHH A, AKa € 0iIbIT HAOJIUIKEHOIO
IO PeaJIbHOTO 3AiMicHeHH (peasrisailii) mpaBoOBUX IIPU-
nucis» [11, c. 36—40]

Orixe, agMiHiCTPATMBHO-IPABOBUM PeEryJIOBaH-
HSAM ITPABOBOTO PEKUMY BOEHHOTO CTaHY € IliJecIps-
MOBaHUI BIJINB HOPM aJMiHicTpaTHBHOT'O IIpaBa Ha
CYCHiJIbHI BifHOCMHU ITif yac Ail IpPaBOBOTO PEXKUMY
BOEHHOIO CTaHy, IO 34iMCHIOIOTHCA Cy0’eKTaMu HOro
3a0e3TMeueHHA 3a JOIIOMOT'0I0 3aCTOCYBAHHS CIIeIliaib-
HUX IIPABOBUX 3aco00iB.

Posrigremo cucremy agMiHicTpaTUBHO-IIPABOBUX
aKTiB 3a JOIIOMOTOIO0 AKUX 3AiMCHIOETHCA agMiHicTpa-
TUBHO-IIPABOBE PETYJIOBAHHSA IPABOBOTO PEKUMY BO-
€HHOTO CTaHy.

BigmosigHo mo moso:kens KouctuTyrii Yrpainu
TIPaBOBUII PEKUM BOEHHOTO CTaHY BU3HAYAETHCSI BU-
KJIIOUHO 3aKOHOM. BomHouac, 3 MeTOI0 3a0e3meueHHAa
3aXVMCTy KOHCTUTYI[IMHUX Ta OCHOBOIIOJOKHUX ITPaB
i cBoOon mroguaM, OCHOBHMM 3aKOHOM BCTAHOBJICHO
mepeJsiik THUX MmpaB i cBOOOM, IKi B yMOBax BOEHHOTO
cTaHy He MOXKYTh OyTu oomeskeni [12]. Crnemnianbaum
3aK0HOM, IPUAHATUM HA BUKOHAHHSA ITOJIOKEeHb KoH-
cTuTyiii YKpailHu Ta AKUM 3AiHMCHIOETHCA IIPABOBE
peryiaoBaHHA aJMiHICTPATUBHO-IPABOBOTO PEKUMY
BOEHHOTO CTaHy, 30KpeMa IOPAIKY 3aCTOCYBaHHA
oO0MesKeHb TpaB i ¢cBOOOM JIOAWHU Tif yac #oro mii,
e 3axon Ykpaiuu «IIpo mpaBoBUiI pPeXUM BOEHHOTO
crauny» [13]. Caix BigMiTuTH HEBUIIAAKOBICTEH 3aKJja-
neaHsa B OcHOBHUY 3aKOH 3a3HAaUEHUX BUINE HOPM
mpaBa, OCKiJIBKY 3arposa BTpPaTH AeP:KaBOI0 He3aJIeHK-
HOCTi Ta TepuTopiaJbHOI IisicHOCTI GesmocepemHbO
BILIMHE HA OCHOBHI COIiaJIbHI ITiHHOCTI — JIOAUHY, Ii
JKUTTS, 300POB’A i 6e3meKy, a OT:Ke HaBiTh TMMUYacoBa
HeoOXimHicTL 0O0MeKeHHA IIpaB i cBOOO perjaMeHTO-
BaHa KoHcTuryiriero.

KoumnenryaabHUM HOPMATUBHO-IPABOBUM aKTOM
B cepi HamioHasmbHOI Oe3meKu i 000POHU, AKUI 30-
KpeMa 3AilicHIOE i aAMiHiCTpATUBHO-IIPABOBE PEryJIiO-
BaHHA ITPABOBOTO PEKUMY BOEHHOTO CTaHy, € 3aKOH
VYrpainu «IIpo HamioHanbHy 6e3meKy YKpainu» [14].
ITum 3aKOHOM BCTAHOBJIEHO CUCTEMY YIIPABIIHHS CHU-
JaMu OesmeKu i o60poHMU, 3AiliICHEHO POBIOAiJ IIO-
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BHOBa’XKEHb MiK Jep:KaBHUMM opraHaMu y cdepax
HaImioHaabHOI Oe3meKku i 06OpPOHU, BU3HAUEHO IIe-
PeJiKk JOKYMEHTIB ILJIaHYyBaHHA 3 METOIO peaJridarii
BimmoBigHOI mepsxkaBHOI moaitTuku. Taxkox, BiH BU-
3HAUa€ IOBHOBAXKEHHSA NedKUX Cy0’eKTiB 3abesie-
YeHHSA HAIiOHAJbHOI 0e3meKu i 000poHM, 30KpemMa
cy0’eKTiB TPABOBOTO PEKUMY BOEHHOTO CTaHY, Ta-
kux Ak [Ipesupmenta Ykpainu, MinicTepcTBa 0060pO-
Hu YKpainu, 360poiinux Cun Yipainu. Ha mimcrasi
TMOJIOXKEeHb 3aKOHY BUJAHO KOHIIETITYaJ bHI JOKYMEH-
TH IO BU3HAUEHHIO 3arpo3 HAIliOHAJbHil 6esmelli Ta
IJIaHyBaHHSA, AK1 IpAMO BIJIMBAIOTH HA 3MIiCT Ta CH-
cTeMy HOPMAaTHBHO-IIPABOBUX aKTiB aJMiHiCTpaTHBHO-
TIPaBOBOTO PETYJIOBAHHS ITPABOBOTO PEXKUMY BOEH-
HOTO CTaHy Ta BU3HAUYAIOTHh MOBHOBAaKEHHSA IHIITUX
cy0’eKTiB 3a0e3IIeUeHHs ITPABOBOTO PEIKUMY BOEHHOTO
crany. 1o MmxX HOPMaTWBHO-IPABOBUX aKTiB BiIHO-
cutbcsa Crpareria HamioHasbHOI 0e3meKu YKpaiHu,
Crparerisa BoeHHOI Oesneru YKpainu, Crpareriunmit
000poHHMI OrosieTeHb YKpainu Ta iHmmi» [14].
3aKOoHOMAaBUMM aKTOM B CHCTE€Mi HOPMAaTUBHO-
IPaBOBUX aKTiB IO PETYJIIOIOTH IIPABOBUH PEKUM BO-
€HHOTO cTaHy € 3akoH YKpaiuu «IIpo obopory YKpa-
iHU» . BiH 3aKpinroe KJIIOYOBI BUBHAYEHHSA, 30KpeMa
oco0MBUIT IEPioZ, BOEHHUH CTaH, BificbKOBe KOMAaH-
IyBaHHSA, OPTaHU BifICBKOBOTO YIIPaBJIiHHA, a TaKOXK
TTIOBHOBaKEeHHA cy0’eKTiB 3abe3meueHHs B cepi 060-
pOHU, 30KpeMa Iij dac Ail IpaBOBOTO PEXKUMY BO-
ernHoro crany [15]. Hum Bu3HAUeHi mIOBHOBaKe€HHA
Kabinery MinicTpiB Ykpainu, ¢pyekrnii MinicrepcTsa
oboponu YKpainu, ['eHepasbHOTO 1MITa0y 30POHHUX
Cun YKpaiHu Ta MeXi HisiIbHOCTI IEeHTPaJbHUX Ta
iHmMX opraHiB BUKOHAaBYOI Biagm, Pamm MmiHicTpiB
Asronomuoi Peciybsmiku Kpum, miciieBux mep:KaBHUX
agMiHicTpaIiil Ta opraHiB MicIIeBOTO CaMOBPAILYBaHHA
fIKi BaCTOCOBYIOTHCA 1 Iim uac Oil IpaBOBOTO PEXUMY
BOEHHOTO CTaHy B YaCTUHI ITI0 ix cTocyeThbes [15].
OcHOoBHUM cy0’eKTOM 3abe3meueHHsA 0OOPOHU
VYKpainu, B TOMYy 4Yucai cy0’eKTOoM 3abe3medeHHA
IIPABOBOTO PEIKMMY BOEHHOI'O CTaHy, € 30poiiHi Cua
VYxpainu, JiAabHICTD AKUX PEryJI0eEThCA 3aKOHOM
VYrpaiau «IIpo 36poiiui Cunu Yrpainu». Ileit 3akon
€ OTHUM 3 CHeIliaJIbHNX 3aKOHIB AKUII BU3HAUAE IIpa-
BOBi ocHOBU iX (pyHKI[ioHyBaHHsa. Hum mepembaueno
MOXKJIMBICTE 3asyueHHA 30poitHnx Cun YKpainum no
3IiliICHEHHA 3aXO/[iB IPaBOBOTO PEKUMY BOEHHOTO
cTaHy Ta BuU3HaueHO PYHKIIiI, ckjaan 30poiituux Cua
Yxpainu Ta mpaBoOBi 3acagm ix opranisarii, AidabHO-
cTi, mucsokallii, KepiBHUIITBA Ta ynpaBainas [16].
3 orsAmy Ha pocificbKy 30pOiHY arpeciio Ta BUCO-
Ky HMOBipHicTH Ii mepepocTaHHA B MOBHOMACIITA0HY
Bitiny BepxoBHuoio Pamoro Ykpainu 16.07.2021 6yao
npuitEATo 3aKoHy YKpainu «IIpo ocHOBU HaIioOHAIH-
HOTO CIPOTUBY», AKUM BH3HAUEHO IIPAaBOBi Ta opra-
HiZamiliHi 3acaau HaIiOHAJBHOTO CIPOTUBY, OCHOBU
HOoro miATOTOBKM Ta BeIeHHS, 3aBIAHHA i IIOBHOBA-
JKeHHs cuj 0e3meKu Ta cujl 0O0OPOHU Ta iHITMX BU3HA-
YeHHNX UM 3aKOHOM Cy0 €KTiB 3 INTAHb IIiITOTOBKU
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i BemleHHA HAIliOHAJIBLHOTO cIIpoTuBYy. CTaTTeio 3 IIbOTO
3axKoHy BUBHAUEHO CKJIAIOBi HAI[i0HAJIBLHOTO CITPOTH-
By SKUMU € TepuTopiasibHa 000pOoHA, PYX OIOPY Ta
OiITOTOBKA TpoMagAH YKpaiHUW [0 HAIiOHAJBHOTO
cuporusy [17].

OpHUM 3 3aKOHOMABUMUX aKTiB AKUUN CIPAMOBaHU
Ha TiATOTOBKY [EePsKaBU [0 3aXUCTY il TepuTOpiaabHOI
misgicHocTi Ta GesmocepenHe 3abe3meueHHS 000POHU
JIOACBKUMHU Ta MaTepiaJbHUMH pecypcaMu € 3aKOoH
Yxpaiau «IIpo mobinisarifiny miAToTOBKY Ta MOOiJTi-
3amiro» [18]. 3akoH Mae KIOUOBe 3HaUeHHA B chepi
000pOHU, 30KpeMa mifg yac Aii mpaBOBOTO PEKUMY
BOEHHOTO CTaHY, OCKiJIBKM PETyJIO€ MOPAMOK 3Mailic-
HeHHsA MoOOigisamifinol migroToBKkm Ta moOimisarii
B lepsKaBi, BU3HAUa€e mpaBa i 000B’A3KU BiATIOBITHUX
cy6’eKTiB 3abe3meueHHss 000POHU AepP:KaBU B 0COOJIU-
BU# 1mepion pyHKI[IOHYyBaHHA HAIliOHAJIHHOI EKOHOMI-
KM, B TOMY YHCJIi i rpomMamaH YKpaiHu, a TaKOoXK 1X
BifmoBimaspHICTS Yy pasdi HeJOTPUMAaHHA ITOJOMKEHD
mporo 3axouny [18].

CrnemialbHUM HOPMATHUBHO-IIPABOBUM aKTOM
aIMiHICTPATHMBHO-IIPABOBOI'O PETyJII0BAHHSA IIPABOBOIO
PeKMMY BOEHHOTO cTaHy € 3akoH YKpainu «IIpo mpa-
BOBUH PEXWM BOEHHOTO CTaHY». BiH BusHauae mery
3aIIpOBaKeHHA aIMiHICTPATHBHO-IIPABOBOT'O PEXKUMY,
cucTeMy Cy0 €KTiB 1ioro 3a0e3IIeueHHs Ta IX IIOBHOBA-
JKeHHs, TOPAJOK BBEIEHHSA Ta CKACYBaHHA IIPABOBOTO
peRuUMYy, 3aXOAU IIT0 MOXKYTh OyTH 3alIpoBamsKeHi Ta
immmi opranisarmifino-npaBosi nutanuaa [19].

MeTo0 agMiHiCTPAaTUBHO-IPABOBOTO PEXKUMY BO-
€HHOT'O CTaHY € 3abe3meueHHs HaIliOHAJBHOI 0OesIie-
KU, YCYHEHHS 3arpo3u HeOe3meKWU MepsKaBHil Hesa-
JexxHOCTI YKpainm, iI TepuTopiaibHi#l misicHOoCTI,
BimBepHeHHA 3arpos3u Ta Bifciui 30poiiHOI arpecii,
3axucT mpas i cBobox moguuu [19]. OgHaK TYT ciuif
3a3HAYUTH, 10 3 PO3BUTKOM CyYacHOI KOHIemIrii
agMiHicTpaTMBHOTO IpaBa, 3aXWCT IPaB i cBOOON
JIOAVHU Ha TEIEPIITHIA Jac «BUCTYHAa€ BaKJIUBUM
iHcTpyMeHTOM 3abe3meueHHsA peaJsisallii BasKJIMBO-
ro KOoHCTUTyIifiHoro mocrynaary: «IIpaBa i cBobomu
JIOOVHY 1 TpOMagAHMHA Ta IX rapaHTil BU3HAUYAIOTH
3MiCT i cIpAMOBAHICTh AiATBHOCTI mep:kaBu»» [21]».
Buxopauu 3 KOHIIENIIi] JTIOAUHOIIEHTPU3MY OCHOBHOIO
MeTOIO 3aIPOBAIKEHHS MPABOBOTO PEIKUMY BOEHHOTO
CTaHy B TAaKOMY pasi HacaMmepes € 3aXWUCT IIpaB, CBO-
O6on ¥ iHTepeciB JIOOAWMHU, ITO 3aXUIMAIOTHCSI Ta Bif-
HOBJIOIOTHCA Y Pasi iX MOpPYIIeHHs Iig yac 30poiHol
arpecii uu 3arpos3u Hamanmy, Hebe3meKU AeprKaBHiN
HEe3aJeKHOCTI i TepuTOopiasbHiN mijicHOCTI YKpaiHu.

3abesmeueH A BUKOHAHHS IIMX OCHOBHUX 3aBIaHb
3IiMCHIOEThCA Cy0 eKTaMI, OO0 AKUX IIUM SaKOHOM
BilHECEHO BiAIOBiAHI OpraHu Aep:KaBHOI BJIaau, Bili-
CbKOBe KOMAaHIyBaHHS, OPraHM BUKOHABUYOI BJIAIH,
Pany minictpiB ABronomuoi Pecriyoaiku Kpuwm, Biii-
CbKOBIi agmiHicTparii Ta opraHu MicIIeBOTO CAMOBPSA-
nyBaHHA [19].

OCHOBHUM iHCTPYMEHTOM OOCATHEHHS METU 3a-
MIPOBAKEHHA MPABOBOTO PEKUMY BOEHHOTO CTAaHY €

armiticHenHsa mepembauvenux 3akoHoM YKpaiunm «IIpo
IIPaBOBUY PeXUM BOEHHOTO CTaHy» 3axXoniB. B Toil sxe
yac BiH BudHauae cy6’eKTiB AKi 3000B’s13aHi BCTAaHO-
BUTH NOPANOK 1X BuKoHaHHA. Tak, Kabiner MinmicTpis
VkpaiHu Buiae mocTaHOBU 3 BIIOPAAKYBAHHA MUTaHb
3IiJiCHEHHA 30KpeMa HACTYIHUX 3aXO/iB IIPABOBOTO
PeKUMy BOEHHOTO CTAHY: MOPAAKY 3aJyUeHHS Ipa-
1me3JaTHUX 0Ci0; 3ampoBAIKEeHHA KOMEHIAHTCHKOIL
roguHU Ta iHmux [19].

BaxauBe Miciie B cucTeMi HOpPMaTHUBHO-IIPABOBUX
aKTiB aAMiHiCTPaTUBHO-IIPABOBOI'O Per'yJII0OBaHHSA IIpa-
BOBOT'O PEXKUMY BOEHHOTO CTaHY 3aiMAalOTh ITi/I3aKOH-
Hi HOpMATWBHO-IIPABOBI aKTH, 3a JOIOMOTOI0 AKMUX
3IifICHIOETbCA MPAKTUUHA peasisallid MoJ0KeHb 3aKo-
Hy Ykpaiau «IIpo npaBoBuil pe;XuM BOEHHOTO CTaHY».

IlapmamenT, 3milicHIOIOUi CBOI KOHCTUTYIIiIIHI ITOB-
HOBa)KEHHA IIPUITMae 3aKOHU, IIOCTAHOBU Ta 1HIIT aKTH.
OKpimM 3aKoHiB, IO 3MifICHIOIOTH aAMiHiCTPATHUBHO-
IIPaBOBE PETYJIOBAHHS ITPABOBOTO PEKUMY BOEHHOTO
cTamHy, g vyac HOoro 3ampoBamKeHHSA, 3 METOI0 3abe3-
TIeUYeHHA SKiCHOTO BUKOHAHHSA IepefdauyeHmnX 3aXOIiB
IpaBOBOTO peKMMy, mocTaHoBamu Bepxosuoi Pamu
VYxpaiHm TaKoK BperyJabOBYBAJINUCH ITUTAHHA 3/ilICHEH-
HA HaYaJbHWKAMU BiICBKOBUX aaMiHiCcTpaIiil Hacese-
HUX TYHKTiB TOBHOBaYKEHb, ITepeadaueHnX YaCTUHOIO
npyroo crarti 10 3akony Ykpainum «IIpo mpaBoBumit
PEe'KUM BOEHHOIO cTary». HuMu BCTaHOBIIIOBAJIOCH IIifl-
MOPANKYBAaHHA amapaTiB CiJIbChKOI, CEIUIITHOI, MiChKOL
pasu Ta iX BUKOHABUMX KOMITETiB, iHIIUX BUKOHAB-
YUX OPraHiB, KOMYHAJIbHUX ITiIITPUEMCTB, YCTAHOB Ta
opragisariii TepuToOpiaJbHUX I'poMaj HavyaJbHUKAM
BiAmOBimHUX BificbKOBUX agmimicTparriii [21].

OcobauBuM cy0’eKTOM 3a0e3IMeUeHHA IIPABOBOTO
pexuMy BoeHHOTO cTaHy € IIpesument Yrpainu. Oco-
O0JIMBiCTH MOTO MPaABOBOTO CTATYCy OOYMOBJIEHA THUM,
1110, mOo-Tiepiie, BigmoBiguHo o Koucruryiii Yrpainu
BiH € rapaHTOM [IeP;KaBHOT'O CyBepeHiTeTy, TepHUTOpi-
aJbHOI IMiJicHOoCTI YKpainu, nomep:kamuasa KomeTury-
mii YKpainu, opaB i cBoOOA JIOAWMHU i TpoMagaHUHA
[12] 3 HagaHHAM BiAMOBiZHMX ITOBHOBAXKEHDb IJIA pea-
Jisarrii cBoix 000B’sA8KiB, mo-Apyre, BiH € BepxoBHUM
T'onoBrOKOMaHAyBauem 30poitHux Cun YKpainu.

Ha ocuoBi Ta Ha Buxkonamusa Koncturyii i 3ako-
HiB Ykpainu IlpesunenT Ykpainu HagijeHUi IpaBoM
BUJABATU YKAa3U i PO3STMOPAIKEHHA, AKi € 000B’ A3KO-
BUMHU O BUKOHAHHA Ha TepuTopii Yrpaiuu [12]. Vka-
3aMU 3MiMCHIOETHLCS PETYJIIOBAHHA MUTAHb B HANOLIBII
3HAUYYIUX cepax CYyCHiJIbHUX BiTHOCWMH, 30KpeMa
BBeJIeHHA B YKpaiHi abo B oKkpeMux ii MiciieBoCTAX
HaJI3BUYANHOTO CTAaHY, OTOJIOIIIEHHSA OKPEMUX Mic-
ImeBoCcTell YKpaiHu 30HaMU, 3arajbHy ab0 YacTKOBY
Mo0iTisalito, BBeIeHHs BOEHHOTO CTaHy B YKpaiHi abo
B OKpeMux 1 MiclieBOCTSX, IPU3HAUEeHHA Ha II0Cagu
Ta 3BiJIbHEHHS 3 TIOCaJ BUINOTO KOMaHAyBaHHSI 30pOii-
Hux Cun Ykpainw, iHmM#MX BiicbKOBUX (DOPMYBaHB,
BukKopuctanua 30poitaux Cua Yrpainu ta iHIImx
BifichkKOBUX (DOPMYBaHB y pasi 30poiiHOi arpecii mpoTu

Yxkpainm ta immi [22].
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B rToii xxe uvac, ak BepxoBuuii I'omoBHOKOMaHIY-
Bau IIpesumenT YkpalHu HaJijeHU IpaBOM BUIaBa-
TH HaKas3uW i IUPEKTUBU 3 MUTaHb 0OOOPOHU, Y TOMY
YUCJIi 3 MUTAaHb OMEPATHUBHOTO MOYKOMILIEKTYBaHHSA
B ocobsimBuii mepion 30poriHux Cua YKpaiHu, iHITUX
YTBOPEHUX BiATIOBiTHO [0 BaKOHIB YKpaiHM BiICBKOBUX
dopmyBanb [15] Ta inmri. B paMkax 3asHaueHUX ITOBHO-
Baxxenb lIpesunenTom Yrpainu Bumano Haxas «IIpo
TIPM30B PE3ePBiCTiB Ha BiICBKOBY CIIY:KO0Y 3a IPH30BOM
ocib i3 ymcsa pesepsicTiB B ocobauBmit mepiom» [23].

Cepen mig3aKOHHUX HOPMATHUBHO-TIPABOBUX aKTiB
AKi peryaioioTh MPaBOBUI PEKUM BOEHHOTO CTAHY
3aiiMaioTh cBoe Micie akTu Kabinetry MinicTpiB YKpa-
1HU, OCKiJIBKM OCTaHHIMM BPETyJIbOBYIOTHCA IMUTAHHSA
3a0e3TMeueHHA AePyKaBHOTO CYBEpPEHiTeTy, 3MiiiCHeHHA
3axX0MiB 1070 3abesreueHHsA 000POHO3TATHOCTI Iep-
sxkaBu [12], spilficHeHHA 3axoniB y chepi o60poHHUX
3aKyIliBeJib, 3a0e3lMeueHHs KOMILJIEKTYBaHHA 0Cc000-
BUM ckJagom 36poitaux Cun Ykpaiunu [15], BcTaHOB-
JIeHHSA TOPAAKY 3AiMiCHeHHA IependadeHUX 3aXOiB
IIPpaBOBOTO PEKUMY BOEHHOT'O CTaHy Iif yac IX 3a-
TPOBAKEHHA BigmoBimHmMMU cy0’eKTaMu Ta iHII.
BigmosigHo mo cBoix moBHOBaskeHb Kabimer MimicTpiB
VYxpainu Bumae 000B’A3KOBi JJid BUKOHAHHA aKTU —
TOCTAaHOBU i posmopamxenusa [24].

Oxpeme Micile B cucTeMi mig3aKOHHUX HOpMa-
THBHO-IIPABOBUX aKTiB 3aliMalOTh aKTU IIeHTPAJIbHUX
OpraHiB BUKOHABUYOl BJIaJiN, a caMe: MiHiCTEPCTB; AEp-
JKaBHUX 1 HAIliOHAJIBLHUX CIY:KO; Jep:KaBHUX 1 HAIiO-
HaJIbHUX areHTCTB; JAePyKaBHUX 1HCIEKI[iN Ta iHmmX
IeHTPaJbHUX OPTaHiB BUKOHABYOI Biaamum (KoMicii,
60fopo). 3adHaueHi cy0’€KTU BUKOHYIOTH (PYHKILiIO
¢dopmyBaHHA Ta peaJtisarii mep:KaBHOI TOJITHUKU
B c(epax BusHaueHux Kabimerom MinicTpiB Yipa-
iau. KiouoBuM IeHTPaIbHUM OPTaHOM BUKOHABYOI
BJIAAV € MiHiICTEPCTBO, AKe OYOJIIOE BiAMOBIAHUI Mi-
HIiCTp 3 TOBHOBa’KEHHAMHU BUJAHHA 000B’A3KOBUX IO
BUKOHAHHS IeHTPAJIbHUMU OpPraHaMU BUKOHaBYOI
BJIaAV HaKa3iB Ta JOPYYeHb 3 MUTaHb, 1[0 HAJIEKATh
no chepu fioro miaapbuHocTi [25]. OgHA 3 KJIIOYOBUX
poJieit B 3abe3meueHHi TPABOBOTO PEKUMY BOEHHOTO
cTaHy HajneXuTthb MiHicTepcTBy 060poHU YKpainwu,
OCKIiJILKM BOHO € TOJIOBHUM OPTaHOM Yy CHUCTEMIi IeH-
TpaJbHUX OPTraHiB BUKOHABUYOI BJIaAU, IO 3abeaslie-
yye (hpOpMyBaHHA Ta peaslidye Aep:KaBHY IIOJIITUKY
3 IUTaHb HAIliOHAJBLHOI 6e3IleKu y BOEHHiH cdepi Ta
cdepi oboponu [14]. MimicTepcTBO 060pOHU YKpai-
HM B MeXKaX TMOBHOBa’KeHb HA BUKOHAHHSA 3aKOHIB
VYxpainu, YrasiB IIpesunenta YKpainu Ta peasrizarii
CBOiX ITOBHOBaKeHb y c(epi 000poHU BUIae HaKasWH,
a 3 MUTaHb 3a0e3MeueHHsa OpraHisalifiHuX 3aX0/iB —
IVPEeKTUBU, 30KpeMa 3aTBepAsKye IIaHu MOoOiTisarriii-
HOTO PO3TrOpTaHHA, 3abe3leuye akKTaMU yIPaBIiHHA
sniticuesHa IIpesumerTom YKpainu Ak BepxoBHuUM
TomoBHOKOMaHmyBaueM 30poiinux Cuy 3araJbHOTO
KepiBHUIITBA HAIIOHAJILHUM CIPOTUBOM Ta iHIre [26].

BificbkoBe KOMaHAyBaHHfA, K CIeiaJbHUN
cy0’eKT 3abe3meueHHsa MPABOBOTO PEKUMY BOEHHOTO
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CTaHy, B MeXaX BU3HAUEHUX ITOBHOBAKEHb, BUIAE
000B’A3KO0Bi 10 BUKOHAHHS Hakasu i nupexTusu [19].
Haii6inbIn BXXKUBAHUM PO3IOPAIUNM aKTOM BiliChKO-
BOTO KOMaHAYBaHHA € caMe HaKa3, OCKiJIbKU came
Taka (hopMa pO3MOPALUOTO NJOKYMEHTY 3aJ0BOJILHSE
BUMOTHY HIBUAKOTO PearyBaHH Ta BIJIMBY Ha CYCITiJIb-
Hi BiTHOCMHU B yMOBaXxX ITPABOBOTO PEKUMY BOEHHOTO
crany. Tak, peayrisoByHU” CBOI ITOBHOBaKEHHA AK
BiliChKOBOT0 KOMAaHIyBaHHA ['0OJIOBHOKOMAaHIyBaueM
3opoitaux Cun Yrpaiau 03.03.2022, 3 meToro momepe-
I:KeHHSA BUTOKY iH(opMalrii 3 o6MeKeHUM JOCTYIIOM,
oyso Bumano Haxas Ne 73 «IIpo opranisaiiito B3ae-
mopii mixk 36porinumu Cuiaamum YKpainu, iHITUMU
CKJIZIOBUMHU CHJI OOOPOHU Ta IpeACcTaBHUKaMu 3aco0iB
macoBoi iH(popmarlii Ha yac il TpaBOBOTO PEXRUMY
BOEHHOTO CTaHy» KU Mae 000B’sIBKOBUI XapaKTep
I Bcix cy6’eKTiB 1110 B HbOMY 3asHaueHi [27].

BificskoBi agmimicTparii, AK TuMUYacoBuUil Cy0 EKT
3a0e3MeuyeHHA agMiHICTPATUBHO-IIPABOBOTO DPEXKUMY
BOEHHOTO CTaHY, OYOJIOE HAaUYaJbHUK BilICBKOBOI af-
MiHicTparii (HaceieHOTO MYHKTY, paiioHy, obJacTi)
AKUHA YIIOBHOBaKEHUN HA BUAAHHS 000B’IZKOBUX 0
BUKOHAHHSA HA BinmOBiAHi TepuTopii HaKasiB Ta pos-
mopamkeHs [19].

OnauM 3 cy6’eKTiB 3a0e3meueHHs 3aXOMiB IIPaBO-
BOTO PEXUMY BOEHHOTO CTAHY € OPTraH! CaMOBPAMY-
BaHHA AKi BigirpatoTh 3HaAUHY POJIb B 3a0e3MeueHHA
3aXO0/IiB ITPABOBOTO PEKUMY BOEHHOTO CTaHY, & TAKOXK
B MUTAHHAX OXOPOHUW Ta OOOPOHU TEPUTOPiaIbHUX
rpomaz. IIpaBoBe perysiroBaHHA iX OiAJIBLHOCTL, B TOMY
YHUCJIi i yac Ail IpaBoBOTO PEKUMY BOEHHOTO CTaHY,
sniticHioeThbess Komcruryiiiero YKpainu, 3akoHaMu
Yrpainu «IIpo miciieBe camMoBpAAyBaHHA B YKpaiHi»,
«IIpo mpaBoBUil peKUM BOEHHOTO CTaHY» Ta IHINMNMU
HOPMATUBHO-TIpAaBOBMMU aKTamu. Bigmosimgui Pamgm
B MeXKaX CBOIX IIOBHOBa)KEHb IIPUIIMAaIOTh HOPMATUBHI
Ta iHmi akTu y ¢opwmi pimens. B ymoBax BoeHHOIO
CTaHy OpPTraHMW MiCIIeBOTO CAMOBPAAYBAHHSA CIPUSAIOTH
IisIIBHOCTI BifiCBKOBOT'O KOMAHIYBAHHA Ta BiCBKO-
BUX aJAMiHicTpaIiii y sampoBa)KeHHi Ta 3MiliCHEeHHI
3aXOM[iB TPABOBOTO PEKUMY BOEHHOTO CTaHy Ha Bif-
moBigHi#M TepuTopii [19].

OT:xe, aAMiHiCTPAaTUBHO-IPAaBOBE PeTyJII0BAHHA
IIPaBOBOI'0 PEKUMY BOEHHOTI'O CTaHY 3LiMCHIOETHCS 3a
IOIIOMOTOI0 CHMCTeMU HOPMATUBHO-TIPABOBUX AKTiB.
3a saraJbHUM TiAX0m0oM KJacudikallii HopMaTUBHO-
IpaBOBUX aKTiB BOHM IIOAINAIOTHCSA HA 3aKOHU Ta
ig3aKOHHI HODMaTUBHO-IIPABOB1 aKTU.

BucuaoBku. IligBogsaunm migcymim, mig agmiricTpa-
TUBHO-IIPABOBUM DPETYJIOBAHHAM IIPABOBOTO PEKUMY
BOEHHOTO CTaHYy CJiJ PO3yMiTH IliiecnpAMOBaHUNA
BILIMB HOPM aAMiHiCTpaTHBHOIO IIpaBa Ha CyCIiJbHI
BifHOCMHU Tij 4ac Ail TPaBOBOTO PEXXUMY BOEHHOTO
cTaHy, IO 34iHCHIOIOThLCA cyb’eKTaMu ioro 3abes-
HeYeHHA 3a JOIOMOTOI0 3aCTOCYBAHHA CHEIiaJbHUX
IIpaBOBUX 3ac00iB.

CucreMy 3aKOHOJABUUX aKTiB aAMiHiCTpaTUBHO-
TIPaBOBOTO PEryJIIOBAHHSA IIPABOBOTO PEKUMY BOEH-
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HOTO CTaHy CKJamailoTh KOHCTUTYIiA Ta MPpUUAHATI
Ha ii ocHOBi 3axkoHm YKpaiHu, IO PEryJoiTh Cy-
CHJIBbHI BifHOCMHY Tij yac 3aIpoOBaPKEeHHA IIPaBOBO-
T0 PeXUMY BOEHHOTO cTaHy. CucTeMy Hif3aKOHHUX
HOPMAaTWBHO-IIPABOBUX aKTiB cKJagaioTh IlocTanoBu
BepxoBroi Pangu VYkpainu, Yrasu ta Haxasu Ilpe-
sumeHTa YKpainu, [TocramoBu Kabimery MinmicTpis
Ykpainu, pilieHHA IeHTPAJbHUX Ta MicCIleBUX OP-
ra"HiB BUKOHABYOl BJIaJV, HOPMaTUBHO-IIPABOBi aKkTH
KEepiBHUKIB miAnpmeMCTB, yCTaHOB, OpraHisaliu,
IpU BUKOHAHHI HUMU JeJeroBaHUX AepiKaBHUX
BUKOHaBUMX (GyHKIIi#. OcobamBe miciie B cucremi

HOPMAaTUBHO-IIPABOBUX aKTiB 3aliMaroTh HaKa3W Ta
PO3TIOPAMKEHH CIeIliaabHuX cy6’eKTiB 3a0e3MmeueHHs
IIPaBOBOT'O PEKUMY BOEHHOTO CTaHY, a came BilicbKo-
BOTO KOMaHAYBAaHHA Ta BIiMCHKOBUX aaMiHicTpalii,
AK 0esImocepeHiX BUKOHABIIIB ITepeI0aueHnX 3aXO0/iB.

3a [IOIIOMOro0 IMifI3aKOHHUX HOPMATHUBHO-IIPABO-
BUX aKTiB cy0’eKTaMu 3a0e3meueHHs ITPAaBOBOTO pe-
JKUMY BOEHHOTO CTaHY MEepPeBasKHO 3MiNCHIOETHCA 6e3-
mocepenHA peasrisalid #oro 3axomiB. 1K 3akoHOZABYL
Tak i mMifI3aKOHHI HOPMAaTUBHO-IIPAaBOBi aKTU IpuiiMa-
I0TbCcA cy0’eKTaMy 3a0e3IeUeHHA IPABOBOTO PEIKUMY
B Me)KaX BU3HAUEHUX 3aKOHOJABCTBOM TOBHOBAaKEHb.

Jireparypa

1. Kyssmenko [I.0. AamiHicTpaTHBHO-IIpaBOBE PETyJIIOBAHHS MiAJbHOCTI opraHiB my0OsiuHoi amminicTparii B 30Hi
MIPOBeJIeHHA omeparlii 06’efHaHUX CUJ. JUC. HA 3M00yTTA HAYKOBOTO CTYIEHS KaHAUAATa IOPUI. HayK: cimel.: «12.00.07»
agMiHicTpaTHBHE IIpaBo i mporiec; ¢inaHcoBe mpaBo; iH(Gopmailliiine npaBo. Kuis, 2020. 66 c.

2. Tony6 B.O. CraHOBJIEHHSA Ta PO3BUTOK iHCTUTYTY aJMiHiCTPATUBHO-IPABOBOTO PEKUMY BOEHHOTO CTaHy: aBTOped.

auc. Ha 3m00yTTS HAYKOBOTO CTyIleHsA KaHaupgaTa opun. Hayk: cmer.: «12.00.07» agminicTpaTuBHe mpaBo i mporec;
¢inaHcoBe npaBo; indopmaniiine mpaso. Kuis, 2017. 11 c.

3. Illomina I.M. dPenoMeH agMiHicTpaTHBHO-IIPABOBOTO 3a0e3leueHHs B aAMiHicTpaTuBHOMY mnpaBi Ykpainu. Ha-
yka i mpasooxopona. 2018. Ne 4. C. 143-145. URL: http://nbuv.gov.ua/UJRN/Nip 2018 4 19 (mara 3BepHeHHH:
29.09.2023).

4. Corkypenko B. B. IIy6aiune agminicTpyBaHHA cheporo 060poHU B YKpaiHi: guc. JOKT. Iopuf. HayK: cmelr.: 12.00.07.
Xapkis, 2016. 574 c.

5. Cipko B.C. AxminicTpaTuBHO-IIpaBOBe 3a0e3leueHHs BOJIOHTEPCHKOI AisgJbHOCTI B YKpaiui: aBTOoped. amc. Ha
3M00yTTs HAYKOBOTO CTYNEHs KaHAUAATa opui. Hayk: cmeil.: «12.00.07» agminicTpaTuBHe mpaBo i mporiec; (inaHcoBe
mpaBo; iHdopmaniiiae npaso. Oxgeca, 2018. 23 c.

6. Teopia mep:xkaBu i mpasa : HaB4Y. mmoci6. / [A.M. Komoxgiit, B. B. Koneituukos, C.JI. JIuceukos ta iu.]. K. : IOpin-
kom IuTep, 2002. 368 c.

7. Opunguuna eunmukJjonenis: B 6 T. / pegko.: 0. C. Illemmyuenko (Bigm. pex.) Ta in. Kui: YKp. eHnuka., 1998.
T.1: A-T. 672 c. C. 217

8. Cokypenko B. B. IIy6aiune agminicTpyBaHHA c(heporo 060poHU B YKpaiHi: guc. JOKT. Iopuf. HayK: crmel.: 12.00.07.
Xapkis, 2016. 574 c.

9. Cipko B.C. AaminicTpaTuBHO-IpaBOBe 3a0e3MeUeHHs BOJIOHTEPCHKOI misinbHOCTI B YKpaiHi: aBToped. mauc. Ha
3M00yTTS HAYKOBOTO CTYNEHs KaHAUAATa opui. Hayk: cueil.: «12.00.07» agminicTpaTuBHe mpaBo i mpoiiec; (inaHcoBe
mpaBo; iHdopmaniiiae npaso. Ogeca, 2018. 23 c.

10. Boiiko B. Ilonarrta Ta smicT agMiHicTpaTUBHO-IIPABOBOrO 3a0e3neueHHs e(heKTUBHOCTI GYHKI[IOHYBAHHA CYLOBOL
Biragu YKpaiuu. [IignmpueMHUIITBO, rocmogapceTBo i mpaso. 2020. Ne 1. C. 96-100.

11. Irouin P.B. IloHaTTda agMiHicTpaTHMBHO-IIPABOBOrO 3abesnedyeHHs (GYHKI[IOHYBAHHS CUCTEMH CYOiB 3arajabHOI
opucaukiii. Agsoxar. 2011. Ne 1 (124). C. 36—40.

12. Koucruryuia Ykpainu : 3akoH YKpainu. Bimomocti BepxoBuoi Pamm Yipainum. 1996. Ne 30. Cr. 141 URL:
https://zakon.rada.gov.ua/laws/show/254% D0% BA/96-% D0% B2% D1% 80# Text (zara sBepuenus: 29.09.2023).

13. IIpo mpaBOBUIl peXUM BOEHHOI'O CTaHy : 3akKoH Ykpaimum Bixm 12 tpaB. 2015 p. Ne 389-VIII. Bigomocti Bep-
xoBHOI Pamgm Vipaimm. 2015. Ne 28. Cr. 250. URL: http://zakon3.rada.gov.uad4aws/show/389-19 (mara sBepHeHHS:
29.09.2023).

14. IIpo Hamionansny Gesnery YKpainu : 3akoH Ykpainu Big 21 ueps. Ne 2469-VIII. URL: http://zakon.rada.gov.
ua/laws/show/2469-19 (mara sBepuenns: 17.04.2016).

15. IIpo ob6opony YKpainu : 3akoH YKpaiuu Bix 6 rpyza. 1991 p. Ne 1932-XII. BigomocTi BepxoBuoi Pagu YKpaiumu.
1992. Ne 9. Cr. 106.

16. IIpo 36poiini Cunu Ykpainu :
Vipainu. 1992. Ne 9. Cr. 108.

17. IIpo ocHOBU HAIiOHAJNBHOTI'O CIPOTUBY : 3aKOH YKpainum Bix 16.07.2021 Ne 1702-IX. 3akoHOmaBCTBO YKpaiHu:
otin. mopran. URL: (mara sBepuenusa: 29.09.2023).

18. IIpo mobGimiszamifiny miAroToBKY Ta MobOigisariito : 3akon Ykpaiunu Bim 21 xoBr. 1993 p.Ne 3543-XII. Bimomocri
BepxoBuoi Pagu Ykpainu. 1993. Ne 44, Cr. 416.

3akoH Ykpainu Big 6 rpya. 1991 p. Ne 1934-XII. Bigomocti BepxoBuoi Pagu



// ApmiHicTpaTuBHe npaBo i npouec; ¢iHaHCcoBe NpaBo; // MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
iHdpopmauinHe npaso // Cepisa: «lOpuanuHi Hayku» // N2 9 (67), 2023

19. IIpo mpaBoBUIl pPeXUM BOEHHOI'O CTaHy : 3aKOH Ykpaimm Bixm 12 tpas. 2015 p. Ne 389-VIII. Bigomocti Bep-
xoBHOI Pagm Vipaimm. 2015. Ne 28. Ct. 250. URL: http://zakon3.rada.gov.ua4aws/show/389-19 (mara sBepHeHHS:
23.09.2023).

20. ApvinicTpaTuBHa pedopmMa B YKpaiHi : mysbTuMenifiHuii HaBuasbHUI nocibHuMK. HamionanbHa axkazemis BHY-
rpimuix cupas. URL: https://arm.naiau.kiev.ua/books/adm_reform/info/vstup.html (gara ssepuenus: 23.09.2023)..

21. Ilpo spilicHeHHs HavYaJbHUKaMU BuHOrpamiBCchbKOi cilbehbKOi BificbKoBOI amminicTpaliii XepcoHCHKOTO paiioHy Ta
CkamoBcbKOl MicbKoi BificbkKoBOI amminicTparii CkagoBChKOTO palioHy XepcoHCHKOI 00JIacTi ITOBHOBaKEeHb, IepeadaueHnx
vacTuHOIO apyro crarti 10 3akony Yrpainu «IIpo mpaBoBuii pe:kuM BOEHHOTO cTaHy» : IloctanoBa Bepxosuoi Pagu Yipa-
ium Big 29.06.2023 p. Ne 3179-IX. URL: http://zakon3.rada.gov.uadaws/show/389-19 (mara ssepuenns: 29.09.2023).

22. IIpo IlonoskeHHs PO MOPAAOK IIiATOTOBKY Ta BHEeCEHHA IPoeKTiB akTiB IIpesugenta YKpainu : Ykas IIpesumen-
Ta YKpaiam Bixg 15.11.2006 Ne 970/2006. URL: https://zakon.rada.gov.ua/laws/show/970/2006#Text. (maTa 3Bep-
uenns: 29.09.2023).

23. Bepxosuuii I'osoBHOKOManayBau 3CY mianucaB Haxas mpo mpus3oB pes3epBicTiB Ha BifiCbKOBY CJOy:KOy 3a IIpu-
30BOM 0ci0 i3 uwmcaa pesepsicTiB B ocobsusuii mepiog. URL: https://www.mil.gov.ua/news/2022/02/23/verhovnij-
golovnokomanduvach-zsu-pidpisav-nakaz-pro-prizov-rezervistiv-na-vijskovu-sluzhbu-za-prizovom-osib-iz-chisla-
rezervistiv-v-osoblivij-period/ (mara ssepuennsi: 29.09.2023).

24. IIpo Kab6iner MinictpiB Ykpainu : 3akon Ykpainu Big 27 smror. 2014 p. Ne 794-VII. Bigomocti Bepxosroi Pagu
Vxpaiau. 2014. Ne 13. Cr. 222.

25. IIpo meHTpaJbHi OpraHy BUKOHABYOI Biaau : 3aKoH YKpainu Big 17 6epes. 2011 p. Ne 3166-VI. BigomocTti Bep-
xoBHOI Pagu Vkpainm. 2011. Ne 38. Cr. 385.

26. IIpo sarBepmkenusa Ilonmoxxenns mpo MinictepcTBo o6oponu YKpainu : IlocranoBa Kabimery MinmicTpiB YKpai-
Hu Big 26.11.2014 Ne 671. URL: https://zakon.rada.gov.ua/laws/show/671-2014-% D0% BF#Text (maTa sBepHeHH:
29.09.2023).

27. Ilpo opranisarmito Bzaemoxii mizxk 36poiinumMu CujaamMu YKpaiHu, iHIIMMH CKJIAZOBUMU CHUJ OOOPDOHU Ta Ipej-
cTaBHHUKaMHu 3aco0iB MacoBoi iH(opmallii Ha yac Aii IpaBOBOTO peKUMY BOEHHOTO cTaHyb : Hakxas I'osloBHOKOMAaH-
nyBaua 36porianx Cuan Yrpainm 03.03.2022 Ne73. URL: https://www.mil.gov.ua/content/mou_orders/nakaz 73 zi
zminamu.pdf (mara ssepuenus: 29.09.2023).

References

1. Kuzmenko D.O. Administratyvno-pravove rehuliuvannia diialnosti orhaniv publichnoi administratsii v zoni pro-
vedennia operatsii obiednanykh syl. dys. na zdobuttia naukovoho stupenia kandydata yuryd. nauk: spets.: “12.00.07”
administratyvne pravo i protses; finansove pravo; informatsiine pravo. Kyiv, 2020. 66 s.

2. Holub V.O. Stanovlennia ta rozvytok instytutu administratyvno-pravovoho rezhymu voiennoho stanu: avtoref.
dys. na zdobuttia naukovoho stupenia kandydata yuryd. nauk: spets.: “12.00.07” administratyvne pravo i protses;
finansove pravo; informatsiine pravo. Kyiv, 2017. 11 s.

3. Shopina I. M. Fenomen administratyvno-pravovoho zabezpechennia v administratyvnomu pravi Ukrainy. Nau-
ka i pravookhorona. 2018. Ne 4. S. 143-145. URL: http://nbuv.gov.ua/UJRN/Nip 2018 4 19 (date of access:
29.09.2023).

4. Sokurenko V.V. Publichne administruvannia sferoiu oborony v Ukraini: dys. dokt. yuryd. nauk: spets.: 12.00.07.
Kharkiv, 2016. 574 s.

5. Sirko V.S. Administratyvno-pravove zabezpechennia volonterskoi diialnosti v Ukraini: avtoref. dys. na zdobut-
tia naukovoho stupenia kandydata yuryd. nauk: spets.: “12.00.07” administratyvne pravo i protses; finansove pravo;
informatsiine pravo. Odesa, 2018. 23 s.

6. Teoriia derzhavy i prava : navch. posib. / [A.M. Kolodii, V.V. Kopeichykov, S.L. Lysenkov ta in.]. K.: Yurin-
kom Inter, 2002. 368 s.

7. Iurydychna entsyklopediia: v 6 t. / redkol.: Yu.S. Shemshuchenko (vidp. red.) ta in. Kyiv: Ukr. entsykl., 1998.
T. 1: A-H. 672 s. S. 217

8. Sokurenko V.V. Publichne administruvannia sferoiu oborony v Ukraini: dys. dokt. yuryd. nauk: spets.: 12.00.07.
Kharkiv, 2016. 574 s.

9. Sirko V.S. Administratyvno-pravove zabezpechennia volonterskoi diialnosti v Ukraini: avtoref. dys. na zdobut-
tia naukovoho stupenia kandydata yuryd. nauk: spets.: “12.00.07” administratyvne pravo i protses; finansove pravo;
informatsiine pravo. Odesa, 2018. 23 s.

10. Boiko V. Poniattia ta zmist administratyvno-pravovoho zabezpechennia efektyvnosti funktsionuvannia sudovoi
vlady Ukrainy. Pidpryiemnytstvo, hospodarstvo i pravo. 2020. Ne 1. S. 96-100.

11. Thonin R.V. Poniattia administratyvno-pravovoho zabezpechennia funktsionuvannia systemy sudiv zahalnoi
yurysdyktsii. Advokat. 2011. Ne 1 (124). S. 36—40.

12. Konstytutsiia Ukrainy : Zakon Ukrainy. Vidomosti Verkhovnoi Rady Ukrainy. 1996. Ne 30. St. 141 URL: za-
kon.rada.gov.ua/laws/show/254% D0% BA/96-% 00% V2% 01% 80#TekhTs (date of access: 29.09.2023).

38



// International scientific journal «Internauka». // Administrative law and process; finance law;
Series: «Juridical sciences» // N2 9 (67), 2023 information law //

13. Pro pravovyi rezhym voiennoho stanu : Zakon Ukrainy vid 12 trav. 2015 r. Ne 389-VIII. Vidomosti Verkhovnoi
Rady Ukrainy. 2015. Ne 28. St. 250. URL: http://zakon3.rada.gov.ua4aws/show/389-19 (date of access: 29.09.2023).

14. Pro Natsionalnu bezpeku Ukrainy: Zakon Ukrainy vid 21 cherv. Ne 2469-VIII. URL: http://zakon.rada.gov.ua/
laws/show/2469-19 (date of access: 17.04.2016).

15. Pro oboronu Ukrainy : Zakon Ukrainy vid 6 hrud. 1991 r. Ne 1932-XII. Vidomosti Verkhovnoi Rady Ukrainy.
1992. Ne 9. St. 106.

16. Pro Zbroini Syly Ukrainy : Zakon Ukrainy vid 6 hrud. 1991 r. Ne 1934-XII. Vidomosti Verkhovnoi Rady
Ukrainy. 1992. Ne 9. St. 108.

17. Pro osnovy natsionalnoho sprotyvu : Zakon Ukrainy vid 16.07.2021 Ne 1702-IX. Zakonodavstvo Ukrainy: ofits.
portal. URL: https://zakon.rada.gov.ua/laws/show/1702-20?lang=uk# Text (date of access: 29.09.2023).

18. Pro mobilizatsiinu pidhotovku ta mobilizatsiiu : Zakon Ukrainy vid 21 zhovt. 1993 r. Ne 3543-XII. Vidomosti
Verkhovnoi Rady Ukrainy. 1993. Ne 44, St.416.

19. Pro pravovyi rezhym voiennoho stanu : Zakon Ukrainy vid 12 trav. 2015 r. Ne 389-VIII. Vidomosti Verkhovnoi
Rady Ukrainy. 2015. Ne 28. St. 250. URL: http://zakon3.rada.gov.ua4aws/show/389-19 (date of access: 23.09.2023).

20. Administratyvna reforma v Ukraini: multymediinyi navchalnyi posibnyk. Natsionalna akademiia vnutrishnikh
sprav. URL: https://arm.naiau.kiev.ua/books/adm_reform/info/vstup.html (date of access: 23.09.2023).

21. Pro zdiisnennia nachalnykamy Vynohradivskoi silskoi viiskovoi administratsii Khersonskoho raionu ta
Skadovskoi miskoi viiskovoi administratsii Skadovskoho raionu Khersonskoi oblasti povnovazhen, peredbachenykh
chastynoiu druhoiu statti 10 Zakonu Ukrainy “Pro pravovyi rezhym voiennoho stanu”: Postanova Verkhovnoi
Rady Ukrainy vid 29.06.2023 r. Ne 3179-IX. URL: http://zakon3.rada.gov.uad4aws/show/389-19 (date of access:
29.09.2023).

22. Pro Polozhennia pro poriadok pidhotovky ta vnesennia proektiv aktiv Prezydenta Ukrainy : Ukaz Prezydenta
Ukrainy vid 15.11.2006 Ne 970/2006. URL: https://zakon.rada.gov.ua/laws/show/970/2006# Text. (date of access:
29.09.2023).

23. Verkhovnyi Holovnokomanduvach ZSU pidpysav Nakaz pro pryzov rezervistiv na viiskovu sluzhbu za pry-
zovom osib iz chysla rezervistiv v osoblyvyi period. URL: https://www.mil.gov.ua/news/2022/02/23/verhovnij-
golovnokomanduvach-zsu-pidpisav-nakaz-pro-prizov-rezervistiv-na-vijskovu-sluzhbu-za-prizovom-osib-iz-chisla-
rezervistiv-v-osoblivij-period/ (date of access: 29.09.2023).

24. Pro Kabinet Ministriv Ukrainy : Zakon Ukrainy vid 27 liut. 2014 r. Ne 794-VII. Vidomosti Verkhovnoi Rady
Ukrainy. 2014. Ne 13. St. 222.

25. Pro tsentralni orhany vykonavchoi vlady : Zakon Ukrainy vid 17 berez. 2011 r. Ne 3166-VI. Vidomosti Verk-
hovnoi Rady Ukrainy. 2011. Ne 38. St. 385.

26. Pro zatverdzhennia Polozhennia pro Ministerstvo oborony Ukrainy : Postanova Kabinetu Ministriv Ukrainy vid
26.11.2014 Ne 671. URL: https://zakon.rada.gov.ua/laws/show/671-2014-% D0% BF#Text (date of access: 29.09.2023).

27. Pro orhanizatsiiu vzaiemodii mizh Zbroinymy Sylamy Ukrainy, inshymy skladovymy syl oborony ta pred-
stavnykamy zasobiv masovoi informatsii na chas dii pravovoho rezhymu voiennoho stanu : Nakaz Holovnokomanduva-
cha Zbroinykh Syl Ukrainy 03.03.2022 Ne 73. URL: https://www.mil.gov.ua/content/mou_orders/nakaz 73 zi zmi-
namu.pdf (date of access: 29.09.2023).

39



// ApmiHicTpaTuBHe npaBo i npouec; ¢iHaHCcoBe NpaBo; // MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
iHdpopmauinHe npaso // Cepisa: «lOpuanuHi Hayku» // N2 9 (67), 2023

YK 35.746.1
Conogra Omena MapkianiBaa
Kandudam WpuoULHUX HAYK, CMApWUil HAYKOBUL cnigpobimHuK
Solodka Olena
PhD in Law, Senior Research Fellow

DOI: 10.25313/2520-2308-2023-9-9218

NMPOBJIEMHI MUTAHHA KJTACU®IKALIT IHOOPMALLIT
3 OBMEXXEHUM J1OCTYNOM Y HALLIOHANIbHOMY
3AKOHOJABCTBI YKPAIHU

PROBLEM ISSUES OF THE CLASSIFICATION
OF INFORMATION IN THE NATIONAL
LEGISLATION OF UKRAINE

AHoTtauig. [locnigxyoTbes ocobmBocTi knacuikauii iHpopmauii 3 0bmexeHMM gocTynom y HALiOHAbHOMY 30KOHOGAB-
CTBi YKpaiHw, ii xapakTepHi ocobmBoCTi, Hegoiku.

Y pe3ynbTari 3giiCHeHo20 goCaigxeHHs BCTAHOB/IEHO, WO BIGCYTHICTb YiTKO20 BUGOBOR0 PO3MEXYBAHHSA B YUHHOMY 30-
KOHOGABCTBI iHpopmauii 3 0bMexeH1M goCcTyrnom 3yMOB/IIOE NOTPeby B nepe2sigi icHytoYoi kaacudikauii Takoi inpopmauii i3
MEeTOI0 YHUKHEHHs1 po30iXXHOCTeli Logo MpaBoBo20 CTATyCy ii BUGIB, Ta ippaLioHanbHO20 GOPMYBAHHS cMCTeMM 3axXUCTY. 30-
Kpemd, MoJIoKeHHs YMHHO20 3KOHOGABCTBA YKPAiHM BKA3YIOTb HA Te, WO, HANPUKAAG € PAg BUMNAGKIB, KO 3ACTOCOBYIOTLCA
CXOXi XapakTepucTK1 go TAEMHOI /i KOHigeHUisiHOI iHpopmauii, binbLe To2o, ogHa i Ta x 130/, BUX0gsuM 3 HOPM 3AKOHIB,
BIGHOCHO pi3HuX CyO'eKTiB MOxe OyTn kadcugikoBaHa no pizHomy. OKpiM Ljb020, PO3BMTOK IHHOPMALiiiHO20 CyCrinbCTBA, 30-
Kpema npucKopeHa iHpopmatusayis, 2106aniauis iHpopmaviviHux BIigHOCHH, XapakTep CyCrifbHUX BIGHOCUH CTBOPIOIOTb HOBI
BUKANKN gns cuctemu 130/.

3 02719gy Ha Te, WO YKPAiHA — geMOKPATUYHA gepyaBd, B siKii iHPopMaLiviHi npaa AlogyuHy Ta ix 2apaHTii BUSHAYAIOTb
3MICT | CIPSMOBAHICTb isiIbHOCTi gepXaBu € HEOOXiGHICTb BHECEHHS 3MiH O YWHHO20 30KOHOGABCTBA YKPAiHM 3 MUTAHb pe-
2Y/IIOBAHHS iHpopmauiiiHoi cepu, 30kpema B YaCTUHI goCsi2HeHHS HanexHo20 6anaHcy Mix npaBom Ha gocTyn go iHpopmauii
Ta 0bMexeHHsM gocTyry go iHPopMaLii LLASIXOM HanexXHOI MPaBoBOI pe2nameHTawjii cucTemu iHopmaii 3 obMexeHnm gocTy-
MOM Y HALIIOHA/IbHOMY 3AKOHOGABCTBI YKpaiHu.

KniouoBi cnoBa: iHpopmavis 3 obmexeHnm goctynom, knacuikauis iHpopmavis 3 0bmexxeHM gocTynom, TAEMHA iHpop-
mauisi, KoHgigeHuiiiHa iHpopmauis, cryx60sa iHpopmauis.

Summary. The article deals with the peculiarities of the classification of information in the national legislation of Ukraine,
its characteristic features and shortcomings.

As a result of the research, it was found that the lack of a clear species distinction in the current legislation of classified
information leads to the need to revise the existing classification of such information in order to avoid disagreements regarding
the legal status of its species, and the irrational formation of the protection system.

In particular, the provisions of current legislation of Ukraine indicate that, for example, there are a number of cases when
similar characteristics are applied to secret and confidential information, moreover, the same classified information, based on
the norms of laws, can be classified by different. In addition, the development of the information society, in particular accel-
erated informatization, the globalization of information relations, the nature of social relations create new challenges for the
classified information system.

Given to the fact that Ukraine is a democratic state, in which human information rights and their guarantees determine the
content and direction of the state’s activities, there is a need to make changes to the current legislation of Ukraine on the reg-
ulation of the information sphere, in particular in terms of achieving a proper balance between the right to access information
and limiting access to information through proper legal regulation of the information system with limited access in the national
legislation of Ukraine.

Key words: classified information, classification of information, secret information, confidential information, official infor-
mation.
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Hoc'ranomca npoo6aemu. Iudopmarifini mpasa Jjto-
IVHU Ta IX rapadTii BU3HA4aloTh 3MicT i cipamo-
BaHICTh AIAJIBHOCTI Cy4acHOI eMOKPATUYHOI [eP:KaBU.
IIpaBo Ha mocTym mo imdopMmallii € KOHCTUTYIIHHUM
IpaBoOM JIIOAWHU, AKe IepeadadveHe i rapaHToOBaHe
crarTeo 34 KoHcturymnii Ykpainu, a came, IIpaBo
KOXKHOTO Ha cBOOOIYy AYMKHU i cjl0Ba, Ha BijibHE BUpa-
JKeHHS CBOIX IOIVIANIB i IepeKOHaHb; IPABO BLILHO
30upaTu, 36epiraTy, BUKOPUCTOBYBATH i MOIITUPIOBATH
iHdopmario ycHo, mTucbMOBO abo B iHINIMiI cmocid Ha
cBi#1 Bubip. 3mificHeHHS ITUX IIPaB MOKe OyTu obmerxe-
He Ha BU3HAUEHUX 3aKOHOM IIimcraBax. Pasom 3 Tum,
dopMyBaHHS cucTeMu iHdopMarlii 3 0OMeKeHuM [0-
CTYIIOM BUMATAa€ He TiJbKU JOCKOHAIUX HOPMATUBHUX
BU3HAYEHb Pi3HUX BUAIB iHMopmarii 3 oOMeKeHUM
IOCTYTIIOM, a ¥ BimmoBigHO (hopMyBaHHA MEXaHiI3MiB
BimHeceHHa iH(opMaIlii 1o TOro um iHIITIOTO BUAY Ta
po3pobeHHsa 6a30BUX 3acal iX 3aXUCTY.

Cranom Ha chborofHI B YKpaiui pospobieHa 3a-
rajbHa KJacudikaiia ingopmariii 3 ooOMerKeHUM
IOCTYIOM, IPOTE B YMOBAX ChOTOAEHHSA 0COOJIMBOI
aKTyaJIbHOCTI HabyBae HeoOXigHICTHL BHECEHHS 3MiH
10 YMHHOTO 3aKOHOJABCTBA YKpPaiHU 3 IUTAHb PEry-
JoBaHHA iH(popMainiiinol cdepu, 3oxkpemMa B UacCTU-
Hi JOCATHEHHS HaJeKHOTO 0ajaHCy MiK IpaBOM Ha
IOCTYI Mo iH(popmallii Ta 0OMeKeHHAM TOCTYIY IO
indopmarnil miugaxoM HajJeXHOI IIPaBOBOI perjiaMeH-
rarii cucremMu iHdopMmalii 3 0OMeKEeHUM JOCTYIIOM,
a TaKOJK YTOUHEHHS XapaKTePUCTUK OKPeMUX BUIIB
indopwmarniro 3 oomexeHnM poctynom (maai — IsO)
3 METOIO iX HaJIEeXKHOTO 3aXUCTY.

Amnami3 octaHHIX JocaimikeHsb i myomikamii. Y cy-
yacHill HayKoOBill JiTepaTypi IUTaHHA IPAaBOBOIO pe-
TYJIIOBaHHA 00iry imdopmalrii 3 00MeKeHUM JOCTYIIOM
BimoOpaskeHi y HaykoBux mpanax Apxumosa 0.€.,
Kacnmepcororo I.II. [1], PosBagoBcskoro O.B. [2],
Cemenmoka O.T. [3], Koma II.B. [4], Somorap O.O.
[5], Kpacuoctyn I'. M. [6] Ta 6araTbox iHIINX, IpOTE
PO3BUTOK iH(pOPMAIIAHOTO CYCIiJIbCTBa Ta HEOOXis-
HicTh 3abe3leueHHA NpaB YUYaCHUKIB iH(opmariii-
HUX IIPaBOBiJHOCHH BHMAarae IOCTiiHOTO BUBUEHHSA
mpobseM, OB’ A3aHUX 3 HAABHICTIO HUBKU IIPOTAJIUH
y IIPpaBOBOMY BpPeryJOBaHHI iH(popmamiiiHux BimHO-
CcuH, 30KpeMa B yacTuHi Kjaacudirarmii I3O].

Mertoro0 cTaTTi € BU3HAUEHHA IPOOJIEMHUX MUTAHb
kaacudikarmii indopmariii 3 odMeKeHUM HTOCTYIOM
y HaIioHaJIHbHOMY 3aKOHOJABCTBI YKpaiHHU.

Bukaanm ocHoBHOTO Matepiamxy. Bigmosigmo mo
ct. 20 3axkony Ykpainu «IIpo imdopmariio» [7] 3a
OOPAIKOM JIOCTYITy iH(popmaIida momgiigeTbcsa Ha Bif-
Kputy iHdopwmarito Ta I30]l. Xoua Ha 3aKOHOZABUOMY
piBHi BincyTHe BusHauenHsa I30]1, ciig koHCTaTyBaTH,
110 ii mpuTaMaHHUNA 0COOJMMBUM PEIKUM TOCTYITY, IIO-
KJINKAHUHN 3aXUINATHA Ti BiZoMOCTi, BiIbHUI 00ir AKX
MOJKe 3aBaTH IMIKOAM IIpaBaM I iHTepecam JIIOAWHU,
CycHinbCcTBa, Aeps:kaBu. OTiKe, XapaKTEPHOIO 03HAKOIO
HamaHHA iH(GopMaIrlii craTycy 3 00MeKeHUM JTOCTYIIOM
€ 3aKOHOJABUO BU3HAUeHa IIpollenypa Ii saxucry Ta

OXOPOHU AK 3 OOKY Oep:kaBU, TaK i BJIACHUKA, IO
3YMOBJIEHO HEOOXiTHICTIO 3aXMCTy MPaB yYACHUKIB iH-
dopMaIiiHUX TTPaBOBiMTHOCUH Ha OOMEKEHHS 3araib-
HOTO IOCTYyIy O HaJsiexkHOI iM indopmarrii. Kmacudi-
Karia imdopmarii 3 oOMeKeHUM JOCTYIIOM HeoOXimHa
[JI BCTAHOBJIEHHS HAJIE}KHOTO PiBHA ii 30epekeHHA
Ta KOHTPOJIO 3a ii obirom. ITpu mpomy, oOMesKeHHSA
IocTyIry no indopmarii 31ificHIOETBCA BiITIOBiTHO 11O
3aKOHY IIPU JOTPUMAaHHI CYKYITHOCTI TaKuX BuMOT [8]:
1) BUKJIIOUYHO B iHTepecax HalioHaJbHOI Oe3meKru,

TepuTopianpHOI 1isicHOCTI a60 TPOMAACHKOTO II0-

PAOKY 3 MeTOoI0 3amobiranusa 3aBOPYIIEHHAM YU

3JIOUMHAM, AJIS OXOPOHU 3M0POB’ ST HACeJIeHHS, M

3axXUCTy pemyTaliii abo mpaB iHIIUX JIOAeH, A 3a-

mobiraHHA PO3TOJIOIIeHHI0 iH(GopMaIrii, ogep:raHoi

KoH(pimeHIifiHO, a00 A MiATPUMAHHS aBTOPUTETY

i HeymepemKeHOCTi ITPaBOCYIA;

2) posroJionienHsa imdopmarlii Mmoske 3aBAaTHU iCTOTHOL

MIKOAY ITUM iHTepecam;

3) MIKoIa Bia OmpMIIOAHEeHHA TaKol iHdopmarliii mepe-

Bakae CycHinpHUY iHTepec B Ii oTpuMaHHI.

1301 mo:xe OyTu moIlmupeHa, AKIIO BOHA € CyC-
MiJIbHO HeobOXimHO00, TOOTO € IPeIMeTOM CYCIiILHOTO
iHTepecy, i MpaBo rpoMaChKOCTi 3HATHU 1110 iH(OpMa-
Iif0 mepeBaska€ MOTEHI[INHY MIKOAY Bif I mommpeH-
Ha. B ¢BOIO uepry, mpegMeToM CyCHiJIBHOTO iHTEpecy
BBasKaeThcA iH(popMalia, AKa CBiIUUTH IIPO 3arpo3y
JIep:KaBHOMY CYBEDPEHITeTy, TepUTOpPiaJbHINA IfiJicHO-
cri YKpainm; 3abesmeuye peasisailito KOHCTUTYITIHHIX
mmpas, ¢BoOOM i 000B’sA3KiB; CBIIUUTEL IIPO MOKJINBICTH
MOPYIIIEeHHA IIPaB JIOAWHU, BBeJIEHHA I'POMAICBKOCTL
B OMaHy, INKigJamBi eKoJoTiuHi Ta iHIIi HeraTuBHI
HacJHigKu miaabHOCTi (6es3mianbHOCTi) hisuunHmxX ab0o
opuguuHux ocio Tormo. Cycminmbuuit inTepec mo iH-
dopwmariii, srizmo nyxy Komuseumnii Pagu €spomnu [9]
mpo poctyn mo odimitinmx moxymeuTiB (KomBeHIii
Tpomce) — 1e TypboTa TpOMAaAAH PO YIPABIIHHA
Iep:KaBHUMU CIpaBaMu, 1110, 30KpeMa, TapaHTOBaHO
i crarero 38 Koucrurynii Yrpainu [10].

3 oraAy Ha XapaKTep CYCIiJIbHO HeoOXimHoi iH-
¢dopmartrii, 3aKOHOZABCTBO HEe HAJa€ BUUEPITHOTO BU-
3HAUEHHS NOHATTSA «CYCIIIJIBHUU iHTepec», 110 HaJa€e
cyllaM MOJKJIMBICTH BU3HAUaTH, UM € KOHKPETHA iH-
dopmarisa cycuisbHO He0OXiTHO, BpaXxOBYIOUN iHAM-
BimyanbHi 00CTaBUHU cIpaBU, a cdepa 3aCTOCYBAHHA
3a3HAYEHUX IIOHATH CTOCYETHCA AK IMPUBATHUX, TaK
i my6urivHUX TPaBOBITHOCUH.

3aKO0HOIABCTBO BU3HAYAE IIPEIMETOM CYCHiIBLHOTO
iHTepecy Ty iH(popMmaIii, gsKa CBiAUUTH IPO 3arposy
JIep:KaBHOMY CYBEDPEHITeTy, TepUTOpPiaJbHINA IfijicHO-
cri YKpainm; 3abesmeuye peasisailito KOHCTUTYIIHHIX
mpas, ¢BoOOM i 000B’sA3KiB; CBIIUUTEL IIPO MOKJINBICTH
MOPYIIIEeHHA IIPaB JIOAWHU, BBeJIEHHA I'POMAICBKOCTL
B OMaHy, INKigJAmBi eKoJoTiuHi Ta iHIIi HeraTuBHI
Hacaigku pianpHOCTI (OesmidanbHOCTI) dismunux abo
opuguuHuX oci6 Tommo. Ilepesik BumiB imgopmarii,
10 MOJKe OyTU IIpeMeTOM CYCIIiJIbHOTO iHTepecy, He

€ BUYEPIIHUM.
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BignmoBimHO 10 mMOJIOMKEHb YACTUHU APYTroi CTATTi
64 KoncTuTyIii B ymMoBax BOEHHOTO CTaHYy MOXKYTb
O0yTu oOMeKeHi mesAKi KOHCTUTYIiliHI mpaBa i cBo6O-
IU TpOMajAH, 30KpeMa IIpaBoO Ha BijbHe 30MpaHHI,
30epira"Hsa, BUKOPUCTAHHA i MOMIMPeHHA iHQOopMaIrii
B OyOb-AKUIl cmocib, 30KpeMa B:KHUTI Taki saxomgu
iH(opmarniinoi 6e3meKM: BIPOBAIKEHO KOHTPOJIb 3a
3micToM i mommupenHAM iHdopmallii 3 MeToio odMme-
JKeHHs ab0 HeJONmyIIeHHA HempaBAWBOi imdopmarrii
abo indopmarrii, ompuatogHeHHA AKOI MOMKe 3aBIaTU
IIKOAY KUTTIO Ta 3A0POB’I0 JIIOAWHM, HAIiIOHAJIBHIN
Oesteri Aep:kaBU; THUMUYACOBOTO ITPU3YIHWHEHHS PO-
00Tu Imep:KaBHUX PeeCcTPiB Ta 6as3 JaHUX; 0OMEIKEHO
iHTepHeT-TIpOBalilepaMu AOCTYN M0 iH(MoOpMAaIliiiHO-
IpoIaraHANUCTChKUX PecypciB Bopora Ha TepuUTOpil
YKpainu; BperyianboBaHO poOOTY mOCTadYaIbHUKIB
€JIEKTPOHHUX KOMYHIKaIilfHUX Mepesk Ta/abo IOoCJIyT,
nosirpadivHUX TiATPUEMCTB, BUJABHUIITB, Tejiepa-
mioopranisariii, TejsiepafioneHTPiB Ta iHIIUX TigIpPU-
€MCTB, YCTAaHOB, OpraHisaIiil i 3aKJjamiB KyJIbTypH Ta
3aco0iB MacoBoi iH(opMalrii, a TakK0K BUKOPUCTAHHSA
MicmeBUX pajgiocTaHIlili, TeJjieBiB3iliHMX IEeHTPiIiB Ta
IPYKapeHb Ija BiticbKoBux. [laHuii mepeiik obme-
JKeHb He € BUUEpPIHUM Ta MOKe OyTU JOMOBHEHUH
OKpeMUMHU 3aKOHaAMU YKpaiHu.

B xouTekcTi oOMexKeHHA JOCTymy mo iHdopwmarrii,
o IPUKJIaAy, € mpAMa 3ab0poHa IOA0 MOIMUPEeHHS
iHgopmarii mpo HampaBJIeHHs, IepeMileHHsa 36poi,
030poeHHA Ta 60I10BUX IIpUNaciB B YKpaiHy, pyx, Ie-
pemimeHHA a6o posmimenaa 30poitHux Cun YKpainm
Yy iHIMUX YTBOPEHUX BiIIOBiIHO M0 3aKOHIB YKpaiHu
BilicbKOBUX (DOpMyBaHb, OCKiJIbKHU 3a TaKi Aii BcTa-
HOBJIEHO KPUMiHAJbHY BiAMIOBigaIbHICTD.

Bcea indopmaliias 3 o6MeKeHUM JOCTYIOM IIOi-
JA€ThCS 3aJIe’XHO Bif, ¢BOro 3Micty, cdepu, B AKil
BOHA 3HAXOAUTH 00ir Ta ii Biacumka. Ha migcrasi mux
KpuTepiiB BUAINAIOTL: TAEMHY, CIYKO0BY i KOoH(DI-
neHninny ingopmariro. Tak, pisHUIA MiXK TaEMHOIO
i xoH(pigeHIIiTTHOIO iH(pOpPMAIIi€I0 TTOJATAE B TOMY, IO
iHgopmMmarlis ctae TaeMHOIO 000B’A3KOBO i BimmoBigHO
0 3aKOHY, KU 3000B’A3y€ BCiX, XTO MPUUYETHUN
mo ii obiry B:KHMBaTH HaJeKHUX 3axomdiB ii oxopo-
Hu. KoHdigenmiiinoo & imdopmaliis crae Ha poas-
CyI BJIACHUWKA, 3aKOH JIUIIIe HaJa€ HOMYy MOKJIUBIiCTH
3a OasKaHHAM OOMEXYBaTH NOCTYII THUX UM iHIIHNX
cy0’eKTiB O TAKOrO TUINY OAaHUX.

IIpore amasisa 3aKOHOABUMX TOJIOYKEHB CBIIUUTH
po Te, IO 30KpeMa iHdopMmallid mpo cTaH GaHKiB-
ChbKUX PaxXYHKiB (hisuHOI 0coOM y TpaBOBiAHOCHHAX,
B AKUX IPUiiMae yJyacTb 0aHK € OaHKiBCHKOIO TaeM-
HUIEI0, AKy O0aHK 3000B’A3aHuU# 30epiratu. B Toit
JKe uac IJid 1iel isuunoil ocobm Taki mami € il KOH-
dimeumniiinoro imgopmaliiero, 36epekeHHS YU PO3-
TOBCIOMKeHHA AKOI BimOyBaeThca caMe Ha poscyn il
Biaacunka. CxosyKa curyailid i 3 TaeMHUIEI0 BUMHEHHS
HOTapiaJbHUX Aili Ta TAEMHUIEIO YCUHOBJIEHHA, AKi
IJIA OKPeMOl JIOAWHU € 11 IepCOHAJbHUMU JaHUMU
[12; 13].
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Y cBOIO uepry AUCKYCIHHUM € CIIiBBiTHOIIIEHHSA
3MiCTy TIOHATH «KOHQimeHIiiiHA iH(pOopMAaIiad Ipo oco-
Oy» Ta «IIePCOHAJbHI maHi», amKe B YKPAIHCBKOMY
3aKOHOMIaBCTBi oApasdy KijibKa 3aKOHIB PEryJoOTh
nuTaHHA ix 00iry: 3akonu Ykpainu «IIpo indopma-
miro» [7], «IIpo saxmer mepcoHampHUX gaHUX» [11],
«IIpo moctyn mo my6Gaiunoi indopwmanii» [8], a oxui
¥ Ti JK BUBHAUEHHS He iIeHTUYHi, a HaBiTh YaCTKOBO
cymepeuaTh OJUH OTHOMY, YUM CTBOPIOIOTH IpOoOIeMu
i3 pearisairiero oco00i0 mpaBa Ha 3aXUCT BJIACHOI iH-
dopwmarrii. Tak, 3akon Yrpainu «IIpo imdopmairizo»
OTOTOXKHIOE IIi [Ba MOHATTA: y ctarTi 11 MicTuThed
TaKe BU3HAUEHHA: «imdopmallia npo ¢isuuny ocoby
(mepcoHabHI JaHi) — BiZOMOCTI UM CYKYIHICTH Bimo-
MocTeii mpo QisuuHy ocody, axa imeHTudixoBana ado
MOsKe OYyTHM KOHKpPeTHO imeHTudikoBaHA...». AHAJO-
riyHe BU3HAUEHHSA IMEePCOHATbHUX NAHUX 3aKPillJIeHO
y crarti 1 3akony «IIpo 3aXxucT mepcoHATLHUX na-
HuX» [11]: «mepcoHanbHi gaHi — BiZOMOCTI UM CyKyII-
HicTb BiomocTeil po GisuuHy 0c0o0y, AKa imeHTUDi-
KoBaHa ab0 Mo:Ke OyTH KOHKPETHO imeHTH(DiKOBaHA»,
IpoTe IIPAMO He CKasaHo, IO BcdA iH(opMallisa mpo
ocoby — 11e ii mepcoHaJbHi MaHi.

TobTo, AKINO meBHAa iH(popMaIlia gae 3MOTy BOJIO-
OiJIBITI0 BUJIIWTH i3 TPyOH JIOJEN KOHKPETHY O0CO-
0y, To ii MoXHA BBa’sKaTU MEePCOHATHLHUMU TaHUMU.
Tomy, iH(dopMallis mpo ocody He € MepPCOHATLHUMU
IaHUMU, a 3a IIeBHUX HUMU CTa€, MPOTe, AKIIO CY-
KYIIHICTh IIEBHUX JAaHWX HE ae 3MOTy ifeHTUDiKy-
BaTu 0co0y, TO ix oOpoOKa He 3aXUIMAETHCA 3aKO-
HOM «IIpo 3axmcT mepcoHAaJIbHUX AAaHUX». Tara K
mo3ullisi BUKJameHa i B Peramamenti €BpomeiicbKoro
ITapnamenty i Pagu €C 2016/679 [8] — romoBHOMY
moxyMeHTi €C, 1110 peryJsiioe 3aXucT mpaB (GpismuHUX
oci6 mim wac oO6pOOKM IEePCOHANBPHUX NAHUX, IPOTE
Ha CHOTOAHI € aKTyaJbHUM NMMUTAHHS 300py BEJIUKUX
00cAriB MepcoHANLHUX MAHUX TPAHCHAI[IOHAJIbHU-
MU KOMIIaHIiAMEN 3 MeTOI0 peajizallii BjIacHUX iHTe-
peciB, a BimmoBimHO HeoOXimHiCTL 3MiHHU TiAXOmiB
IO IX 3aXUCTy B yMOBaxX PO3BUTKY iH(popmamiiHmx
TEeXHOJIOTiN.

Kpim Toro i3 amicTy 3aK0OHOMABUMX ITOJOKEHbD, IO
perJIaMeHTYIOTh HOHATTA KOMEPIIMHOI TaEMHUILI Ta
KoH(imeHmifinoi indopmallii MmosKHa 3pOOUTH BUCHO-
BOK IIPO HAJIE}KHICTh KOMEPI[IHOI TAEMHUIII BJacHe
no KoH(pimeHIiHOI iHGopMallii, oCKiTbKM BOHA, AK
KoH(imeHIIifiHA iH(OpPMAIliA MOYKe MOMIMPIOBATUCA
3a OakaHHAM (3roZ010) BimmoBigHOI 0c00M y Bu3HA-
YeHOMY HeI0 IMOPAIKY BIiAMMOBimZHO m0 mepembaueHUX
Hel0 yMOB. 3aKOHOIZABCTBO BU3HAUAE, IO TAEMHOIO
BUBHAETHCA iH(pOpMAaIia, AKa MiCTUTL Jep:KaBHY,
mpodecitiny, 6aHKiBCbKY, PO3BiAyBaIbHY TAEMHUITIO,
TA€EMHUITIO TOCYZOBOTO PO3CIiAyBaHHA Ta iHIITY Hepe-
baueHy 3aKoHoM TaeMuUI0 [7; 8]. Pasom 3 Tum, ciif
3a3HAYUTH, IO aHAJi3 iH(popMAaI[ifHOTO 3aKOHOaB-
CTBa CBiUUTH IIPO HeBUUEPIHICTH IEpPeJliKy TaeMHOI
indopmarnii, xoua Taka imdopmarii moBurHA OyTH
BUB3HAUYeHA BUKJIOUYHO HA IIiICTABi 3aKOHY.
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Ilo-gpyre BiACYTHICTH €EAMHUX 3aTraJbHOAEPKABHUX
cTaHAApTiB (hopMaJisarii pimeHHd OO0 BigHECEHHA
iropmariii 1o KOMePIifiHOI TAEMHUIIL YCKJIAIHIOE
IPOIleC 3aXWCTy IIPaB BJAaCHMKA KOMEPIIiHOI TaeMm-
HUIi, 60 3aJUITAaEThCAd HE3PO3yMiauM, AKUUA came
obcAr 3axofiB Ii 3aXMCTy OO3BOJUTH BBaKATH, IO
KOHKPETHa KOMEepI[iliHa TaeMHUIA 3a i1 BUBHAUEHHAM
«OyJia IpeaMeToM afeKBaTHUX iCHYIOUMM OOCTaBUHAM
3aXO0MiB ITOM0 30epeKeHHs i CeKPeTHOCTi, BIKUTHUX
0c00010, TKa 3aKOHHO KOHTPOJIIOE ITI0 iH(opMAaILito».
3HAUTH MEeXKY HOCTATHOCTI Ifiel «aJeKBaTHOCTI» MOIK-
JIUBO JIUIIIE BCTAHOBJEHHAM HAJIEKHOTO IIPABOBOTO
MOPAAKY 3aXMCTy KoMmepIritinoi TaemuuIi [1].

Oxpemoi yBaru motpedye mpodecifina TaeMHUIISA,
MMOHATTA SAKOI He 3HAWIILIO BimoOpaKeHHA B 3aKO-
HOJABCTBi. AHalisdyioun HAYKOBiI poO3poOKM, MOKHA
3a3HAUUTH, IO i MOHATTAM IIpodeciiiHol TaeMHUITL
posymieTbca TaemHa iH(poOpMAaIlig, 10 cTaja Bigo-
MOIO TiJ Yac BUKOHAHHS ImpodeciiiHux abo ciy:x60-
BuxX 000B’a3kiB. I[Ipore, HampuKIam, BiAMOBimZHO 10
3akony Ykpainu «IIpo HoTapiar» [13] HOTapianpHa
TAEMHUIA — CYKYIIHICTH BifloMOCTEl, OTPUMaHUX
Mg yac BUMHEHHSA HOTapiajgbHOI mii abo 3BepHEHHS
0 HOTapiyca saimTepecoBaHOi 0co0uW, B TOMY YHMCJIi
mpo ocody, ii maiiHo, ocobucTi MaitHOBI Ta HeMalHOBL
mpaBa i 000B’A3KMU TOIIO, IIPOTE O0OB’SIB0K MOTPHU-
MaHHSA HOTapiaJbHOI TAEMHUII IMOIITUPIOETHCA TAKOMK
Ha ocib, AKUM IIpPo BUWHEHi HoTapianbHi mil cramo
BiloMO y 3B’S3KYy 3 BUKOHAHHAM HUMH CJIYKOOBUX
000B’A3KiB um imIoi poboTu, Ha 0cib, 3aIydyeHUX
IJd BUMHEHHA HOTapiaJbHUX Oifl ¥ AKOCTi CBimKiB,
Ta Ha iHIMX 0c¢i0, AKUM cTajau Bigomi BimomocTi, 110
CTAHOBJIATH ITPEIMET HOTapiajabHOI TaeMHUIL. Bingrak,
IOIITUPEHHA HOTapiaJibHOI TAEMHMUIIL Ha CBiIKiB cyme-
peunTs cyTi npodeciiHol TaeMHUIII.

3arxonom «IIpo posBigky» [15] BusHAYEHO MOHATTS
«PO3BiAyBajlibHA TAEMHUIIA» K BUJ Ta€EMHOI iH(OP-
Marrii, 1110 OXOILTI0E BiomMocTi Ta maHi, orpumMani abo
CTBOPEHi pO3BiAyBaJIbHUMU OpraHaMU ¥YKpalHU IHif
yac BUKOHAHHA IMOKJANeHWX Ha I[i OpraHU 3aBAAHb
Ta 3MifiCHeHHA (PYHKITiHM, BUBHAUCHUX ITUM 3aKOHOM,
POBTOJIOIIIEHHA AKUX MOYKe 3aBJaTU IMIKOAW (PYHKITiO-
HYBAHHIO PO3BIAKU i JOCTyN A0 AKMX OOMEKeHO Bif-
MOBiAHO 0 IIHOTO 3aKOHY B iHTepecax HAIliOHAJIbHOL
O6esmexku YKpaiuu. IIpoTe, mosgBa y 3aKOHOIABCTBi
BJIaCHE TIOHATTSA «PO3BifyBasibHA TAEMHUIIA» CTABUTH
NIUTaHHA 100 il IPUHAJIEKHOCTL UM TO A0 Ipodeciii-
HOI TAEMHWUIIi, YU IO PiBHOBUAY JIEPyKaBHOI TAEMHUILI,
a BizmoBigHO i nmuTaHHA (OPMYyBaHHSA cucTeMU ii 3a-
XUCTY, IOPUANYIHOI BiAIOBiAAIBHOCTI TOIIIO.

IIle omuum pisuoBumom I30]1 € cay:xkb0Ba iHdop-
marria [8] — Bupg myosriumoi imdopmairii, 110 He cTaHO-
BUTH IEeP:KaBHOI TAEMHUIIi, IPOTE MOCTYI MO Hei 00-
MeXXeHO cy0’eKTaMM BJIAJHUX IIOBHOBAaYKEHBb, OO AKOIL
MOJKe HaJle)kaTu Taka ingopmarris: 1) mo micTurhesa
B JOKYMeHTaX Cy0’€KTiB BJIaSHUX IMOBHOBAXKEHb, AKi
CTAHOBJIATH BHYTPiBiJOMYY CJIY:KO0BY KOPECTIOHIEH-
Iif0, JOTOBiHI 3aNMCKU, PeKOMeHIallil, AKIII0 BOHNU

OB’ sA3aHi 3 PO3POOKOI HANPAMY AiAJBHOCTI ycTa-
HOBU a00 3ifiCHEHHAM KOHTPOJbHUX, HATJIAJOBUX
(GYHKIIIZT opraHaMu Jep:KaBHOI BJaAU, ITPOIECOM IIPU-
WHATTA pilteHsb i mepeayoTh Ty0IivHOMY OOGTOBOPEH-
HIO Ta/a00 IPUUHATTIO pimmeHs; 2) 3i6paHa B mporeci
OIepaTUBHO-PO3IIYKOBOI, KOHTPPO3BiAyBaIbHOI [Ii-
AJBHOCTI, y cdepi 000poHU KpaiHu, Ky He BiJHeceHO
Io mepskaBHOI TaemuwuIli (crarta 9).

Iadopmaliito BiZHOCATH MO COYKO0BOI ILIAXOM
YKJaIeHHs Ta TPUAHATTA HOPMATHUBHUMHU aKTaMU
cy0’eKTiB BIaJHUX TOBHOBa’KEHb Ta HiAIMOPSATKOBA-
HUX IM yCTaHOB IIEpPEJIiKiB BimomocTeli, AKi MicTATH
caIy:K00BY iH(popMaIiito i ToBUHHI OyTH ONPUITIOTHEHI.
Binrak, Ha choromHi omHa i Ta K iH(opmaria B of-
HUX Cy0’€KTiB BJIQAHUX IMOBHOBaYKEHb € BiIKPUTOIO,
a y immwux — BigHeceHa M0 KaTeropii cay:k060Boi iH-
dopmariii, o yckJgagHioe KBasiidikalliro BigzomocTeit
Ha mpeametT ix BigHecenHa mo I3O]1.

3arajgbHUM TpobJeMHUM acneKkToM y cdepi IsO/1 e
BUKOPUCTAHHA y 3aKOHOJABCTBI TepMiHOJIOTI], AKa He
BiZiTOBiae 3aKOHOAABYO BCTAHOBJIEHIN KJacu(irarii
I30Jl. Hanpukaazn, B yxXBajeHoMYy 3aKOoHI YKpainu
«IIpo megia» [16] y cT. 117 #imernca mpo Te, IO
«Cy0’exTH y cdepi Mexmia Ta iX IpaIiBHUKY He HECYTh
BigmoBimanbHOCTI 3a momupeHHA iH@OpMAaIii, 1o
MiCTUTh TAEMHUIIIO, AKA CIEIiaJlbHO OXOPOHAETHCSA
3aKOHOM, AKIIO ITi BimoMocTi He OyJI0 OTpUMAaHO Hesa-
KOHHUM ILJIAXOM». 3Bifich MOKHa 3pOOUTU BHCHOBOK,
110 iCHYE IIle TAEMHUILA, AKA CIIEI[iaJJbHO HE OXOPOHA-
€ThCA 3aKOHOM, X0Ya BiJMOBiIHO OO0 3aKOHOJABCTBA
iHgopmaria crae TaeMHOIO 000B’A3KOBO i BiIOBigHO
IO 3aKOHY, AKUI 3000B’sA3ye BCiX, XTO MPUUETHUH
Io ii 06iry B:KMBATH HaJIeKHUX 3aXOMiB ii oxXopoHwH,
BigTaK (paKT 3aKOHHOT'O OTPUMAaHHS TaKOTO BULY iH-
dopmartiii He HamiasA€e TpaBoM il PO3TOBCIOMKEHHA.

CucrteMa OXOPOHU [EeP:KaBHOI TA€EMHUIIL Ta CIIYXK-
6oBoi iH(opMarrii € ofHNMM i3 HaWBAKJIUBIIINX HATIPA-
MiB, 3a AKMM Ma€ 3[iiCHIOBaTHUCA pepopMyBaHHA B Ua-
cTUHi 00’eTHAHHA AepPsKaBHOI TAEMHMUIII Ta CJIYKO0BO1
indopmanii B eguHy KaTeropiro indopmaiii, moctyn
0 AKOI 00MeKyeThCsI BUKJIIOUHO B iHTepecax, Iepe-
bauenux crarreo 6 3akony Yipainm «IIpo moctym mo
myburiunol imdopmarii» [8], mo BigmoBizae, 3oKpema
6esmexoBuM mpuuinmamM HATO ta €C Ta 103BOIUTH
3a0e3meunTy HaAiliHy, e()eKTUBHY Ta CUCTEMHY OXO-
POHY BiZoMoOCTell, HeIIpAaBOMipHe BUKODPUCTAHHA AKUX
MOXKe 3aBIaTH! IIKOAU 0eslocepelHbO HaIilOHANIbLHIiN
Oesmerti YKpainu uepes mMOeTHAHHA AePKaBHOI TaEM-
HUII Ta cay:k60Boi imdopmariii B equHy KaTeropito
indopmMmarii Ta cTBOPUTHU 3arajbHOJeP:KaBHUI Iepe-
JiK cays:k00BOi iH(MopMaIlii Ha 3pas3oK Ail0UOTO 3BOAY
BijoMOCTE, III0 CTAHOBJIATH AePsKaBHY TA€EMHUITIO.

Bucunosku. OT:Ke, BifICyTHiICTh UiTKOro BHLOBOTO
po3MesKyBaHHSA B YMHHOMY 3aKOHOIABCTBi iH(opma-
IIii 3 00MeKeHUM JOCTYIIOM 3YMOBJIOE TTOTPeOdy B IIe-
peradazni icayrouoi Kaacudikarii Takoi ingopmarrii i3
MEeTOI0 YHUKHEHHsS PO30isKHOCTeH IT0M0 IPaBOBOTO
crarycy ii BuniB, Ta ippamioHaapHOTO (hOPMYyBaHHA
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CHUCTEeMHU 3aXUCTy. 30KPeMa, MOJOKEeHHSI UNHHOTO
3aKOHO/IaBCTBA YKpaiHM BKas3ylOTh Ha Te, 1[0, HATIPU-
KJaJ € pAA BUIMAAKiIB, KOJIM 3aCTOCOBYIOTHCA CXOXKi
XapaKTEePUCTUKU OO0 TAEMHOI I KOHQimeHITiliHOI iH-
dopmartii, 6inbIirte Toro, oxHa i Ta & 1301, BuxomAUMN
3 HOPM B3aKOHiB, BiTHOCHO pPidHUX Cy0’€KTiB MOXKe
O0yTu KJjacudikoBaHa mo pisHomy. OKpim 11bOTO, PO3-
BUTOK iH(pOPMAIIHHOrO CyCIIiJIbCTBa, 30KpeMa IIPU-
cKopeHa iHdopmaTmaalisa, raobasaisarmia imdgopma-
OiAHUX BiHOCWH, XapaKTep CYCIiJIbHUX BiHOCHUH
CTBOPIOIOTH HOBi BUKJUKU AJs cuctemu 130]].

3 ormamy Ha Te, IO YKpaiHa — AeMOKpaThdyHa
Iep:xaBa, B AKil iH(popmariiiai mpaBa JIIOAUHU Ta iX
rapaHTii BUBHAUAIOTh 3MICT i CIPAMOBAHICTD AifAJIBLHO-
CcTi mep:xaBU € HeoOXimHiCTHL BHECEHHA 3MiH 0O UMH-
HOT'0O 3aKOHOJABCTBAa ¥ KpaiHU 3 MUTaHb PEryJIOBaHHA
in(opmarniiinoi chepu, 30KpeMa B UaCTHUHI JOCATHEH-
HA HaJEKHOTO 0ajaHCy Mi)K IpaBOM Ha JOCTYI IO
ingopmarnii Ta oOMekeHHAM mocTyny mo indopmarii
IIJIAXOM HaJIeXKHOI IIPaBOBOI perjaMeHTallil cucTeMu
indopMmailrii 3 06MeKeHUM JOCTYIIOM Y HalliOHAJIHLHOMY
3aKOHO/IABCTBI YKpaiHu.
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IOPUANYHI MIJACTABU TOCMOAAPCbKO-MPABOBOI
BIANOBIAA/IBHOCTI Y COEPI EHEPTETUKMU

LEGAL GROUNDS OF ECONOMIC AND
LEGAL LIABILITY IN THE ENERGY SECTOR

roCnogAPCbKE NPABO
MPOLECYAJIbHE NPABO

AHoTauif. BCTyn: y CTatTi npoaHanisoBaHO Cy4acHMii CTaH gOCAIgKeHb I0pUgNIHMX MigeTas 20CMogapcbKO-NpaBoBoi Bigno-
Biga/IbHOCTi y cepi eHepaeTnkm, gOCigKeHO iCHyIYi MigcTaBy 20CnogapCbKo-MpaBoBoi BigrnoBiganbHOCTI y cdepi eHepeTuKy.

BuBdeHo posb i micue HauioHanbHOI KOMICIl, O 3giFiCHIOE gepyKaBHe pezy/ioBaHHI B Cepi eHepaeTnKy, iHLWMX JepKaBHIX
0peaHiB y (pOpMYBAHHI i pe2y/IloBaHHI I0pUGUYHMX MigCTaB 20CN0gapCbKO-NPABOBOI BIigrnoBigaabHOCTI y cgepi eHepeTuky,
BMBYEHO Crieyngiky 3aCTOCYBAHHS TaKMX 3aX0giB came B cepi eHepaeTuku, icHytoui npobiemHi MUTAHH i 3aCToCyBaHHS.

3anponoHOBAHO WAAXM YGOCKOHAIEHHS HOPMATMBHOR0 Pe2Y/II0BAHHS IOPUGUYHMX MIGCTAB 20CN0gapCbKO-MpaBoBoi Bigrno-
Biga/bHOCTi y cepi eHepaeTuky, BigrnoBigHNX gOCigxKeHb Ta pO3POOOK.

MeTa: MeTok goCaigxeHHs! € PO3KPUTTS IOPUGUYHIX MIGCTAB 20CNOJAPChbKO-MPABOBOI BignoBiganbHOCTI y cepi eHepae-
TMKM B Cy4aCHMX yMOBAX ii ICHYBAHHS, @ Came MiC/isi CTBOPEHHS eHepeTMYHUX PUHKIB B YKPAiHi (DUHKM NPUPOgHOR0 2d3y
i enekTpoeHepaii), KOHLeNTYaAbHNUX NIgX0giB gepKaBHUX 0P2AHIB go MoOYgJoBM CUCTEMM KOPUGUIHMX MIGCTAB 20CMOgapCbKOi
BIgNOBIgabHOCTI B Cepi eHepeTUKM /1St BUSIB/IeHHS! CYTHICHIX 03HAK TAKMX MigcTas B cepi eHepeTuku.

Martepianm i MeTogu: matepianamu gocaigxxeHHs €: 1) HOpMATUBHO-MPABOBI AKTH, L0 BU3HAYAIOTb IOPUGMYHI NIGCTABM 20C-
nogapcbKoi BignoBiganbHOCTI B cepi eHepeeTuky 2) npaui BITun3HsHUX T 3apybixHUX dBTOPIB, L0 MPOBAGSTb CBOI HAYKOBO-
MPAKTUYHI GOCAigxeHHs B cepi IopuguyHmX nigcTas 20CnogapcbKoi BignoBiganbHOCTI.

B npovieci 3giricHeHHs gocnigxeHHs 0y/10 BUKOPUCTAHO TAKi HAYKOBi METOgU: TEOPeTUYHO20 Y3a2a/IbHeHHsI Ta 2PYMyBaHHS;
opmanisavii, aHanizy Ta cuHTe3y (gas Nobygosm cMCTeMu 03HAK PUGUYHMX MIGCTAB 20CM0gapCbKO-MPaBoBoi BignoBigaib-
HOCTI B Cepi eHepaeTHkm); 10214HO20 y3a2abHeHHS! pe3ynbTaTiB (PopMY/IIOBAHHS BUCHOBKIB).

Pe3y/IbTaTy: y HaYKOBIVi CTATTi PO3KPUTO OCHOBHI O3HAKM I0PUGMYHMX MIGCTAB 20CN0GAPCbKO-NPABOBOI BignoBiga/IbHOCTI B Ce-
pi eHep2eTKy, HaBegeHO aKTya/IbHi PUKAgM 3aCTOCYBAHHS TAKMX 30X0giB BIgNOBIga/IbHOCTi go Cyb'eKTiB 20CMOGAPIOBAHHSI.

lepcriekTuBu: B NOGabLUMX HAYKOBUX JOCIGXKEHHSIX MPOMOHYETLCS 30CepeguTi yBazy HA cucTemarmnsauii Ta yHigikauii
I0PUGNYHMX MIGCTAB 20CN0GApCbKO-MPaBoBOi BIgNoBIgaabHOCTI B Cdepi eHepeTukm, 3 METOK CTBOPeHHS EgUHMX MigXogiB go
30CTOCYBAHHS TAKMX MiGCTAB, SIK Pe3y/bTaT MOKPALLeHHs IHBECTULIFHO20 KAIMATY B 3a3HAYeHii cgepi, popMyBaHHS HiTKuX,
Mpo30pyMX TA 3pO3YMININX MPABUI, SKI pe2y/oI0Tb MUTAHHA 20CN0GAPCbKO-NPABOBOI BigNnoBIgaibHOCTI.

Knio4oBi cnoBa: eHepzeTika, 20crnogapcbka gisbHICTb, HaLiOHAbHA KOMICIS, LLO 3GiliCHIOE pe2y/IloBaHHS B Cdepi eHepae-
TMKM T KOMYHQ/IbHUX MOCY2, 20CM0gapCcbKO-MpaBoBaA BignoBiga/bHICTb, IOPUGMUHI NIGCTaBu 20CnogapcbKo-npasoBoi Bigno-
BigabHOCTi B cepi eHepeTHKy.

Summary. Introduction: Introduction: the article analyzes the current state of research on the legal bases of economic and le-
gal responsibility in the field of energy and examines the existing bases of economic and legal responsibility in the field of energy.
The role and place of the National Commission, which carries out state regulation in the field of energy, and other state bod-
ies in the formation and regulation of legal bases of economic and legal responsibility in the field of energy are studied, the spe-
cifics of the application of such measures in the field of energy, and the existing problematic issues of its application are studied.
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Ways of improving the normative regulation of the legal bases of economic and legal responsibility in the field of energy,

relevant research and development are proposed.

Purpose: the purpose of the research is to reveal the legal bases of economic and legal responsibility in the field of energy
in the modern conditions of its existence, namely after the creation of energy markets in Ukraine (natural gas and electricity
markets), conceptual approaches of state bodies to the construction of a system of legal bases of economic responsibility in the
field of energy to identify essential signs of such grounds in the field of energy.

Materials and methods: the research materials are: 1) legal acts defining the legal bases of economic responsibility in the
field of energy 2) works of domestic and foreign authors conducting their scientific and practical research in the field of legal

bases of economic responsibility.

In the process of carrying out the research, the following scientific methods were used: theoretical generalization and group-
ing; formalization, analysis and synthesis (to build a system of signs of legal grounds of economic and legal responsibility in the
field of energy); logical generalization of results (formulation of conclusions).

Results: the scientific article reveals the main features of the legal bases of economic and legal responsibility in the field of
energy, gives actual examples of the application of such measures of responsibility to business entities.

Prospects: in further scientific research, it is proposed to focus attention on the systematization and unification of the legal
bases of economic and legal responsibility in the field of energy, with the aim of creating unified approaches to the application
of such bases as the result of improving the investment climate in the specified area, the formation of clear, transparent, and
understandable rules, which regulate issues of economic and legal responsibility.

Key words: energy, economic activity, the National Commission that carries out regulation in the field of energy and commu-
nal services, economic and legal responsibility, legal bases of economic and legal responsibility in the field of energy.

Hoc'raﬂomca mpooaemu. Jlep;KaBa CTBOPIOIOYM HOBi
e€HepreTUYHi PUHKU B YKpaiHi, Masa 6 cupuaru
BUHUKHEHHIO HOBOTO PUHKOBOTO CEpenoBUIla, TOOTO
cepemoBUINa, AKe MOBUHHO PO3BUBATUCS, B IEPIITY
Yepry mo IPUHIUIIAM PUHKOBOI €eKOHOMiKH, a TAKUMU
OPUHIUIIAMU, Mi¥K 1HITIOTO € caMOpPeryJIOBaHHSA T'OC-
OAAapPChKOl AifAJIBHOCTI, JeleHTpaIidalid yIrpaBiIiHHA
i rocmogapchKa caMOCTiNHICTE.

B Vkpaini puHOK BUr/IAmae He JOCUTH TPASUIIITHO
amiKe HaWOLIbII eHepTeTHYHI mifIpueMCcTBa HA yCixX
CHEPreTUYHMUX PUHKAX HaJIeXAaTb ,uep;icaBi, Hanmpu-
kaan [II «<HEK VYxpeuepro» (mepemaua ejieKTpoe-
ueprii), I «HAEK Eneproarom» (aToMHa reHeparyig
enextpoeneprii), IIpAT «¥Yxprigpoenepro» (rizpo
reHepaitiia exekrpoeneprii), ITAT «IleuTpenepro» (Te-
miaoBa reHepaiisi), AT HAK «Hadroras Ykpaiunm»
(znobyBanua madTu, ragy Ta iu.), TOB «Omneparop ra-
30TPAHCIIOPTHOI cucTeMU» (TPAHCIIOPTYBAaHHSA rasdy) Ta
in. Kpim Toro, 1m1o mep:kaBa € HaWOiIBIIIUM T'pDaBIEM
Ha eHepreTHYHUX PUHKAX, BOHA K IIi PUHKU 1 pery-
JIIOE, TIpU YoMy iHOAI (PMHOK €JIEKTPMUYHOI eHeprii)
peryJiame a0 piBHsS AOTOBOPiB, TOOTO CTOPOHU HAaBIiTH
mo30aBJIeHi IIpaBa YKJIAZATH JOTOBOPU YMOBU SKUX
OyoyTh BUKJAMEHI Ha PO3CYI CTOPiH.

B 3B’A3KYy 3 BUKJIaJeHUM BUHHKAE HEOOXiTHICTH
YiTKOTO PO3MEKYBaHHA NHUTAHDb, IO CTOCYIOThCS
rocnofapchbKO-IIPaBoOBOI BiAmoBizanbHOCTLI B cdepi
€HepreTuKu, 30KpeMa i 100 IOPUAWUUYHUX TIifCTaB
TaKol BifmoBimanbHOCTI, aasKe JepsKaBa Bigirparounm
IeKinbKa poJiell Ha eHepreTMUYHUX DUHKAaX IIOBHHHA
BCe K Taku 3a0e3meunTy PiBHOIPABHICTH ycix ydac-
HUKIB TAaKUX PUHKIB mepejs 3aKOHOM.

AmHaji3 ocraHHIX Focaim:keHb i myOmaikamii. Sk
sagHaumB B.Illepbuna y cBoiit ctarTi «I'ocmmogapcbKko-
IpaBOBa BiAMOBiLANBHICTh V JOKTPUHI I'OCTIOJAPCHKO-
ro mpaBa YKpaiHu Ta il 3aKOHOJAaBYe 3aKPIiIJIEHHA»

[1], He3Baskaroum Ha 3arajioM 3HAYHY KiJIbKicTh Ha-
YKOBUX Tpallb, ¥ AKUX PO3TAANAIOTHCSI MUTAHHSI
rocmoapChbKO-IPaBOBOI BifTIOBigaIbHOCTI, 32 POKH
He3aJIe’KHOCTI B YKpaiHi 3 1iei mpobimemaTuru 0yJo
3aXUIIEHO BCHOTO MEeKiJbKa KaHAUIATCHKUX MucepTa-
oi#n (I. Ilymino — 2001 p., 3.TarskoBa — 2010 p.,
0.3asapuuit — 2011 p., B. Hoommumneka — 2017 p.),
MPUCBAYEHUX OKPEMHM acHeKTaM TOCIOJapChKO-
IIPaBOBOi BiATIOBiAAJIBHOCTI, IO CBiAUUTH IIPO HEOO-
XimHIiCTh OiNBINT TIMOOKUX TEOPETUUHUX MOCTiIKeHb
mpo0JieM TOCHoJapchKO-IPaBOBOI BimmoOBigambHOCTI,
TOCIIOAPCHKUX Ta aaMiHiCTPATHBHO-TOCIOIaPChKUX
CaHKIIi!l TOIIO, a TAKOXK BUBHAUEHHA e(PeKTHMBHOCTIL
3aCTOCYBaHHA 3a3HAUEHUX CAHKIIN cygaMu, YIIOBHO-
BaXeHMMU OPraHaMmn aepmaBHOi BJIaAW Ta OpraHaMm
MiCIIeBOTO caMOBPSAYBaHHS, CTOPOHAMHU T'OCIIOAAaP-
CBbKUX JOTOBOPIB.

Ilepouna B.C., 3asmauae, 110 € ABi migcrTaBu
TOCIIOJapPChKO-IIPaBOBO1 BiATIOBiAIBHOCTI: IOpPUANY-
Ha i pakTuuHa [2, c. 199]. IOpuguuHoio mimcTaBoO
€ TIPaBOBUI MOKYMEHT, IO XapaKTepusye IMeBHY II0-
BEJiHKY Cy0’€KTa IroCIIOfapIOBaHHA AK IPOTUIPABHY
i mepenbauae 3a Hei opMy i posmip BiAmoBimambHO-
cTi, a came: 3aKOH Ta/abo moroBip. @aKTUYHOIO IIif-
CTaBOIO € CUTYyaIllil, 10 XapaKTepu3yHThCA 3aKOHOM
Ta/abo ZOTOBOPOM SAK HEIPABOMIipHIi.

Kyxr JI.LA. [3, c. 421-423], B cBOIO Uepry mpo-
MOHY€E BiTHECTHW [0 IiCTAB TOCIIOJapPChKO-TIPABOBOIL
BiTIOBiaIbHOCTI HACTYIIHI:

ITepmra — mOpMaTHBHA, TOOTO CYKYIIHICTH HOPM
IIpaBa PO BiAmoBimaidbHIiCTH Cy6’€KTiB.

Opyra — rocmoiapchKa IpaBOCy0’ €KTHICTH IPABO-
MOPYIITHUKA 1 ITOTEepIIiiIoro.

Tpera — ropuauko-GpakTHUUHA, 1Ie IPOTUIIPABHI Ail
abo 6e3miATbHICTE 000U — TOCIONAPCHKOTO IIPABOIIO-
PYIIHUKA, IO MOPYIIYIOTh IIpaBa i 3aKOHHI iHTepecu
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moTepmIisoi ocodu (KpeauTopa) UM 3aBakaroTh iX pe-
asrigarii.

Bb6auaeTnbcs, 110 B I[iJIOMy MUTAaHHS IOPUAUIHUX
mificTaB TOCIOapChKO-IIPABOBOI BiAIIOBIiAAJILHOCTI He
€ mobpe BUBUEHUM, a MUTAHHS IOPUANYHUX ITiJCTaB
ToCIOapChbKO-IPaBOBOI BifxmoBimanbHOCTLI B cdepi
€HEPTreTUKM B3araji He JOCJi)KyBaJoCh B CydYacHii
IOpUANYHiN giTepaTypi.

BpaxoByiouu BuKJIameHe TeMa JOCTiIKeHHs € I0-
CHUTh aKTyaJIbHOIO Ta BiAIIOBila€ BUMOraM ChOTONEeHHS.

OcHoBHe pociaimkennsa. K saszHaueno, B cr. b I'oc-
TIOJITApPChKOT0 KOeKCY YKpaiunu [4] mpaBoBuii rocmomap-
CHKUH TTOPANOK B YKpaiHi (popMyeThbCcA HA OCHOBI OIITHU-
MaJILHOTO TTOETHAHHS PUHKOBOTO CAMOPEryJIIOBaHHSA
eKOHOMIUHMX BiTHOCWH Ccy6’€KTiB rOCIIOJaplOBaHHS Ta
IIep:KaBHOTO PEryJII0BaHHA MaKPOEKOHOMIUHUX MIPOIIe-
CiB, BUXOIAYM 3 KOHCTUTYIIINNHOI BUMOTY BiIIIOBima/Ib-
HOCTi Jep:KaBU IIepe] JIIOAMHOIO 3a CBOIO AiAJIBHICTH
Ta BU3HAUEeHHA YKpaiHU AK CyBEepPeHHOI i He3aseXHOI,
IEeMOKPATHUYHOI, COIiaJbHOI, ITPABOBOI JePKaBMU.

Cy06’eKTH TOoCIIOZapIOBaHHA Ta iHII yUaCHUKU Bif-
HOCUH y cdepi rocrnomapioBaHHA 3AiHCHIOIOTH CBOIO
OiATBHICTE Y MeXKaxX BCTAHOBJEHOTO IIPABOBOTO I'OC-
TONAPCHKOT0 MOPAIKY, HOAEPIKYIOUNCH BUMOT 3aKO-
HOZAaBCTBA.

Or:xe, mep:xaBa B3Asa Ha cebe 3000B’ A3aHHS MO0
CTBOPEHHSA ONTUMAaJbHUX MEXaHi3MiB PMHKOBOTO
caMoperyJioBaHHA €eKOHOMIYHMX BifHOCUH CY0’€K-
TiB TOCHOZApPIOBaHHS Ta JEePyKaBHOTO PeTyJIIOBAHHSA
MaKpoeKoHoMiuHuX mporiecis. IIpu mpomy, cy0’ eKTH
TocIoapioBaHHA He M030aBjIeHi IpaBa BperyJaioBaTH
CBOI B3a€EMOBITHOCMHU HAa BJIACHUWH PO3CY[, AKIIO TaKi
nii mpAMO He cymepeuaTh 3aKOHOIABCTBY, a y pasi
BPETyJIIOBaHHA BiJTHOCMH HAa BJIACHUU PO3CYH, YMOBU
TaKOTO BPEryJI0BaHHS, AK IPAaBUJIO CTOPOHU BUKJIA-
IalTh B TOTOBOPi.

OgHUM 3 MexXaHi3MiB PHHKOBOTO CaMOPeryJIioBaH-
HS eKOHOMIUHWX BifHOCHH cy0’€KTiB rocmomaproBaH-
HS € BU3HAUYeHa 3aKOHOJABCTBOM MOMKJIUBICTH TIPU-
TATHEHHS YYaCHUKIB IOCIONapChKUX BiTHOCHUH OO0
TOCIIOIapChKO-IIPAaBOBOI BiZIIIOBifaJIbHOCTI 38 BUMHEHE
npaBoIOpylIeHHA y cdepi rocmomaproBanHa. Taka
BifmoBigaibHiCTE MOJKe OyTH BU3HAUEHA 3aKOHOM abo
OTOBOPOM, SKi IT0 CBOI# CYTi i CTBOPIOIOTH IOPUAUYHI
miicTaBM TOCHOapChKO-IIPaBOBOl BiTIOBiaIbHOCTI.

B u. 1 cr. 218 TK VKpainu 3asHaueHo, II10 IIicTaBa-
MU I'OCIIOZAPCHKO-IIPABOBOL BiITIOBIAAIBHOCTL € BUMHEHE
YUYaCHUKOM T'OCIIOJJAPCHKUX BiTHOCHH IIPABOIIOPYITIEHHST
y cdepi rocrmomaproBaHHA, a 3aKOH ad0 TOTOBip KOHKpe-
TU3YIOTh, AKA YK MOBEeMiHKA YYaCHUKA T'OCIOJaPChKUX
BiTHOCMH € MPOTUIIPABHOIO i AKa BiAMOBiZa bHICTH
MO:Ke OyTU 3aCTOCOBaHA MO TAKOTO yUACHUKA.

CyuacHUI CTaH HAYKOBUX JOCJiIKeHb BKA3aHOI'O
TMUTaHHS PO3BUBABCA B AEKiMTbKOX HAaIpAMKAaX.

Tax, B.Illepbuna B migpyunury «I'ocmomapchke
npaBo: IIpakTukym» 3as3Hauae, M0 € ABiI mimcraBu
TOCIIOIapChKO-TIPAaBOBOI BiIOBiJAIBHOCTI: IOpUANYHA
i dpaxTruna. IOpuamuHOIO IiACTaBOIO € TPABOBUH 0-
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KYMEeHT, IIT0 XapaKTepusye MeBHY MOBEIiHKY cyb’eKTa
TOCIIOapIOBaHHA AK MPOTUIIPABHY i mepembauae 3a
Hel hopMy 1 posMip BigmoBimasbHOCTI, & came: 3aKOH
Ta/ab0 moroBip. PaKTUYHOIO MiACTaBOIO € CHUTYyaIlrii,
IIT0 XapaKTepusyIThCA 3aKOHOM Ta/abo JOTOBOPOM
K HeIlpaBOMipHi.

IcuyroTh i iHImi migxomm om0 BU3HAYEHHA ITiM-
CTaB TOCHONAapPChKO-IPABOBOI BifmoBigasbHOCTI,
raxk JI. Ky [3, c. 421-423] BigHOCUTL MO mimcTaB
TOCIIOJaPCHhKO-ITPABOBOI BiAMMOBiAAIbHOCTI HACTYIIHI:
HOPMATHWBHI TificTaBu, TOOTO CYKYIHICTHL HOPM IIpa-
Ba TIPO BiAMOBimanbHiCTh Cy6’€KTiB; TOCIOAAPCHKY
IPaBoOCy0’€KTHICTH MPABOMIOPYITHUKA i IOTEPIiIoTo,
a TaKoXX IpPUIUKO-(paKTUUHI IifcTaBu — IPOTUIIPAB-
Hi #ii abo 6e3migabHiCTHL 000U — TOCIOAAPCHKOTO
OpaBOIIOPYIITHUKA, IO IMOPYIIYIOTH IIpaBa i 3aKOHHI
iHTepecu moTepIiyiiol ocobu (KpeauTopa) UM 3aBarka-
IOTHh iX peaJisarii.

ITuTarHAa rocnomapchbKO-IPaBOBOI BifIIOBiTaIbHO-
CTi TOCUTH YACTO CTABAJU IIPEAMETOM TOCJIiIKeHHS
BepxoBHOrO cyny mpu posriiAfi pisHOTO POAy CYyAOBUX
cIpasB, IO BimoOpaskeHo Y BiAMOBiAHMX ITOCTaHOBAX,
B AKUX cynni BepxoBHOTO cyny HamaramTbCA MaK-
CUMaJbHO KOHKPETM3YBATHU iCHYIOUi HOpMHU mpaBa
IJiS CTBOPEHHS HeOoOXimHWMX YMOB 3aCTOCYBaHHS iX
Ha MPaKTHIIi.

Tar, B Ilocramosi Beauxoi mamaru BC sBif
10.12.2019 y cmpaBi Ne 904/4156/18 [5] BepxoBs-
HUU CyJ OiHAIIOB O BUCHOBKIB, IO T'OCIOTapChKe
TMPABOTIOPYIIIEHHS MOJKe IOJATATH SK Y MOPYIIeHHi
HOPMAaTHBHO BCTAHOBJIEHUX IIPABUJ 3AiliCHEHHSA I'oc-
moJapchKOl AiAJNBHOCTI, TAK 1 y MOPYIIIeHH] TOTOBIip-
HUX 3000B’s3aHb.

T'ociogapcpko-IpaBoBa BiOBifaNbHICTE 3a IIOPY-
ITeHHA TOTOBipHUX 3000B’sI3aHb TAKOMK IMOMIIAETHCA
Ha BCTAHOBJEHY 3aKOHOM i moroBipHy. Heobximmoro
YMOBOIO 3aCTOCYBAaHHSA TaKOl BiAHMOBiZaJabHOCTI €
BU3HAYEHHA Yy 3aKOHI UM y MOTOBOPi yIpaBHEHOI Ta
3000B’A3aHO0I CTOPOHMW, BUAY HPABOIOPYIIEHHA, 3a
BUMHEHHA AKOT0 3aCTOCOBYETLCA BiAIIOBimAJNbLHICTB,
mTpadHi caHKII] i KOHKpPeTHU X po3Mip.

BpaxoByrouu BuKJIameHe, MOKHaA TPUUTHU [0
BHCHOBKIB, III0 B IIiJIOMYy icHy€ OBi mimcTaBu TOCIIO-
TapchbKO-IIPAaBOBOI BiAMOBifalbHOCTI — IOPUAMYHI
i paxruuni. FOpuguusi nigcraBu — 1e 3akoH Ta//abo
IOTOBip, a (hakTwuHi migcraBu — 1e caM (haKT BUM-
HEHHs ITPABOIIOPYINIEHHA YIaCHUKOM TOCIIOJapChKUX
PaBOBiAHOCKH, TOOTO Taki MmifcTaBU CIIiBBiIHOCATE-
cd, K HOpMA i JidA micjid BUMHEHHA SKOl 0 YYacHU-
Ka TOCIOMapChKUX ITPABOBIAHOCUH 3aCTOCOBYIOTHCS
3aX0AU TOCIIOapChKO-IIPAaBOBOI BinmoBigambHOCTI
BCTAHOBJIEHI TAKOI HOPMOIO.

IIpu mmboMy, TOHATTS «IPABOMOPYIIEHHA» B Ja-
HOMY BUIIQAKY TOTPiOHO PO3TIAZATU B IIUPOKOMY
po3yMiHHIi, aJyKe y pasdi HaABHOCTL CIIOPYy yIpaBHeHa
CTOPOHA MAa€ AOBECTU CYAYy HAABHICTH yCiX CKJaIo-
BUX TAKOTO IIPABOIIOPYIIIEHHA, AK TO 00’ €KT, Cy0 €KT,
00’eKTUBHA CTOPOHA, Cy0’€KTHUBHA CTOPOHA.
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BrazaHi BUCHOBKUY IIiTBEPAKYE i CyZ0Ba IPaKTH-
Ka. Tak, B ITocraunosi O0’exuanoi nanatu KI'C BC Bix
13.12.2019 y cmpasi Ne 910/20370/17 [6] 3a3Haue-
HO, ITIO MIJIsT 3aCTOCYBaHHS HACTiAKiB, mepembaueHux
yacTuHoo Apyroio crarti 785 IIK VYkpainu, Heob-
ximHa HagBHiCTH BuHU (yMuciay abo HeobepesKHOCTi)
B 0cOo0M, KA MOpYyIuaa 30008’ A3aHHA.

Amnajsoriuna mosumnis BukJjgazeHa i B ITocramosi
KT'C BC Bixg 20.12.2019 y cupaBi Ne 916/410/19 [7],
e 3a3HAYEHO, IO IJIA IPUTATHEHHSI CTOPOHU 10 Bif-
MOBiZATBHOCTI Y BUIJIAAL BiAIIKOAYBaHHSA 30UTKIiB 3a
HeHaJle:KHe BUKOHAHHA 3000B’A3aHb 3a JOTOBOPOM
HeoOXimHO MOBeCTH HASABHICTD y AisiX TAKOI CTOPOHU
CKJIAAy ITUBiJIBHOTO IIPABOMOPYIITEHH.

Kpim Toro, nmpu Bu3HauUeHHI (paKTUUHUX TifCTaB
TOCIIOIapPChKO-TIPAaBOBOI BiATIOBiZaabHOCTI TTOTPiGHO
TaKOK BpaxyBaTH, 1[0 He 3aBKIU BUMHEHHS IIPABOIIO-
PYIIIEHHSA YYaCHUKOM T'OCIIOapChKUX MPABOBiTHOCUH
€ IiICcTaBoIO IJIA 3aCTOCYBAHHA OO HHOTO BiAIIOBimHIX
3aX0/[[iB TOCIIOapChKO-IIPAaBOBOI BiIITIOBi1aIbLHOCTI.

Tak, 3akoHozaBerb B u. 2 cr. 218 'K Ykpaiunu 3a-
3HAUWB, M0 YUYAaCHUK T'OCIOAAPCHLKUX BiTHOCUH MOXKe
OyTu 3BLIBLHEHUWH Bil TrOCIIOZAapPCHKO-IIPABOBOI BiAIIOBi-
IaJIbHOCTi, AKIIO JAOBene, IO IPABOIOPYIIIEHHA HUM
BUMHEHEe CTaJI0 HACHiKOM Iill, AKi He 3ajieXaThb Bif
BOJIi TAKOTO yYaCHUKA TOCIIONAPCHKUX ITPABOBIAHOCHH,
TOOTO 3 He3AJIEKHUX Bif Hboro mpuunH. IIpu mpomy, Ta-
KVMU IPUYMHAMY He MOYKYTh OyTU ITOPYIIIeHHS 3000B’5-
3aHb KOHTpPAareHTaMM ITPABOIIOPYIITHUKA, BiJICYTHICTH
Ha PUHKY NOTPiOHWMX AJIs BUKOHAHHA 3000B’sI3aHHA
TOBapiB, BiICYTHICTH y OOP:KHUKA HEOOXiTHUX KOIIITIiB.

Orixe, u. 2 cr. 218 TK VKpainu KOHKPETHUIYE
3a AKUX MiJICTaB YUYaCHUK TOCHOJAPCHLKUX BiIHOCHH
MOJKe OyTH 3BiJIbHeHUI BiJ BifAmoBimaabHOCTI 3a BUH-
HeHe IIPaBOIIOPYIIIeHH 1 AKi caMe Ail He BUBHAIOTHCA
TaKWMHU IiJicTaBaMU 34 JKOTHUX 00CTaBUH.

ITomo mimcras rocmomapchKO-IIPpaBOBOI BiAIOBi-
IajnbHOCTiL B cepi eHEepreTuKm, TO CJIiJ 3a3HAUUTH,
10 TaKi ImificTaBu MalOTh IIEBHY cHenudiky.

Tak, ropuaguyHi ImigcTaBU rocrogapchbKO-IIPaBOBOL
BimTIOBimanmbHOCTI y cepi eHepreTuky, AK i B iHmux
rajgyssax eKOHOMiKM KpaiHu, BUBHAUEHi B 3arajbHUX
Ta crnenianrbEUX HopMmax LluBinsaoro ta I'ocmozap-
CbKOT'0 KOJIEKCiB, 30KpeMa B riaBax 51 Ta 24 Bigmo-
BigHO. IIpM oMy, B eHEPreTUIli TPUHAHATO PAJM CIIe-
IMiaJbHMX 3aKOHIB Ta BEJIMKY KiJBbKICTh ITig3aKOHHUX
HOPMATHUBHO-IIPABOBUX aKTiB, a TAKOXK (DOPM TUIIOBUX
Ta IPUMiIpHUX AOTOBOPIB.

3akoHaMu, dKi BU3HAYAIOTH IOPUAWYHI ITifcTaBu
TOCTIOapPChKO-IIPABOBOI BiAIOBiaIbHOCTI came y ce-
Pl eHepreTuKu €:

1. «IIpo puHOK eneKTpuuHOi eHeprii» [8].

2. «IIpo puHOK nmpupogHOTO Trazy» [9].

3. «IIpo TpybompoBigHmii TparcmopT» [10].

B zasHaueHUX BUINMEe 3aKOHAX TOCIOZAapPCHKO-
IIpaBOBill BiAIIOBiZaJNbHOCTI IpUCBAUYEHA OJHA CIIe-
IiaJgbHA CTATTSA Ta CTATTi 3aTaJLHOTO CIIPAMYBAHHA,
B AKUX MPAMO UM OIOCEPEIKOBAHO 3a3HAUEHO IIPO

MOJKJIMBICTh IPUTATHEHHA YUYAaCHUKIB ITPABOBiTHOCUH
B chepi eHEepPreTUKU A0 BiAMOBiaJIBHOCTI.

B 3axkoni Ykpainu «IIpo pmHOK eJeKTpmUHOI
eHeprii», HaaBHu# posxinm XVI «BigmosimaapHicTh
YYacHUKiB PMHKY» Ta CTATTA (7, AKA Ma€ Ha3BY
«BigmoBiganpHICT, 3a MOPYIIIEeHHSA 3aKOHOJAaBCTBA,
10 perynaioe (hYHKI[IOHYBaHHA PUHKY €JeKTPUYHOIL
eHeprii».

Cxokuii migxin o mpaBoOBOTO PeryJilOBaHHA IOPU-
JIUYHUX ITiICTaB TOCIIOAAaPChKO-IIPaBOBOI BiIIOBiTa/Ib-
HOCTi 3acTocoBaHUII 3aKoHOAaBIEeM i B 3axkoHi «IIpo
PUHOK IPUPOAHOTO rasgy», AKUN TaKOMXK MICTUTH OK-
pemuit posnin VI «BigmoBizanmbHiCTs Cy0’€KTiB PUHKY
IIPUPOTHOTO Tasdy» Ta cTaTTio 59 «BigmoBimanbHicTh
3a TOPYIIIEHHA 3aKOHOJABCTBA, IO PETYJIIOE (PDYHK-
IMiOHYBaHHA PUHKY IIPUPOJHOTO rasys», AKa 3a CBOIM
3micToM i OyZ0OBOIO € Maiiske aHAJOTIUHOIO OO0 CT. 77
3axkony «IIpo pUHOK eJleKTPpUYHOI eHeprii», aHaiis
AKOl HaBeJIeHO BUIIE, a TOMY i BCi BUCHOBKHU, IIOI0
ct. 77 MOXXyTh OyTH 3acTocoBaHi i mo crarrti 59 3a-
koHY «IIpo prHOK IPUPOLHOTO rasy».

B 3axoni «IIpo TpybompoBimHUII TpaHCIOPT»,
B YacTUHI BigmoBimasabHOCTiI, 3aKOHOZABeIL OOMe-
JKUBCA 3arajJbHOIO BKAa3iBKOIO, IO MOPYIIEHHS 3a-
KOHOJABCTBA YKpaiHum mpo TpyOompoBimHmMIT TpaH-
CIIOPT TATHE 3a cOO0I0 BCTAHOBJIEHY 3aKOHOIABCTBOM
Vkpainu gucnumiHapHy, afMiHiCTPaTUBHY, [IUBLIb-
HY 1 KpuMiHaJIBHY BilIOBiJa/IbHICTD, X0Ua MUTAHHIO
BimmoBimanbHOCTi i mpumismena okpema crarta 20, ska
Mae HasBy «BiamoBiganmpHICTH 3a TOPYIIEHHA 3aKOHO-
IaBCTBA IPO TPYOOIIPOBiJHUIT TPAHCIOPT».

OTiKe, MIOAO0 3aKOHOJZABUOTO pPETryJIOBaHHSA
rocnoapchbKO-IIPaBoBOl BiamoBizanabHOCTL B cdepi
€eHepreTUKM, MOYKHA IIiflCyMyBaTH, 110 KiJIBKiCTh
cIleIliaJIbHUX 3aKOHIB B cepi eHepreTUKHU, KOLHUM
YMHOM He BILIMHYJIA Ha IX SKicTh, a TOMY TaKi 3aKo-
HU TTOTPeOyIOTh BAOCKOHAJIEHHA Ta KOHKpeTH3aIrii.

3HauHa POJib Y BCTAHOBJICHHI IOPUANYHUX ITi/ICTAB
rocnosapchbKO-IpaBoBOl BiamoBizanabHOCTLI B cdepi
€HEePreTUKM IpUuaijieHa MiA83aKOHHUM HOPMATUBHO-
IpaBOBUM aKTaM, 3a JOIOMOTOI AKHUX Peai3yeTh-
cA Iep:KaBHE PeryJaioBaHHS eHepreTUYHUX PUHKIB.
ITe mosxe OyTu mMOB’sA3aHO 3 THUM, ITIO OIMEPATUBHICTH
amanTallii MuX JOKYMEHTIB, B IOPiBHAHHI 3 3aKOHA-
MU, IIii BUMOTU ChOTOJIEHHS 3HAUHO BUIIA, a chepa
eHepreTUKU JOCUTH AUHAMiUHA, a TAKOXK 3 HaMaraH-
HAMU OPTaHiB BUKOHABYOI BJaAW mpuUiMaTu OGijibIm
AKTHUBHY yYacThb B peryJiIOBaHHI BigHocuH B c(epi
€HepreTUKM, 30KpeMa B YaCTHUHI BCTAHOBJIEHHS IIifI-
CTaB TOCIONapPChKO-IIPAaBOBOI BiIIIOBiTaabHOCTI.

Tax, mep:;kaBHe PETyIIOBAHHSA €HEPreTUYHUX PUHKIB
aniticaioe Perynaarop y Meskax ITOBHOBasKeHb, BU3HA-
YyeHUX 3aKOHOM Ta iHINMMMH aKTaMUu 3aKOHOJABCTBA.

Perynaropom B chepi eHepreTuku Ta KOMYHaJb-
HuxX mocayr € HamiomanbHa Komicisa, 1Mo 3mificHIoe
Iep:KaBHE PEryJIoBaHHA y cepax eHEPreTuKHU Ta
kKomyHanbHUX mocayr (mani — HKPEKII, Perynasa-
TOP), AKA € MOCTiAHO AilOUUM IEeHTPAJIbHUM OPraHOM
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BUKOHABYOI BJIaAU 3i CIeIiaJbHUM CTATyCOM, AKWI
yrBopioeThea Kabimerom Minictpis Ykpaiunum [11].

o nmoBHOBaskeHb Peryndaropa Ha eHepreTHYHUX
PUHKAX HaJeXaTh: JIIMEeH3YBAaHHA TIOCHOJapChKOil
IiAJTBHOCTI; 3aTBEPAKEHHSA JIIEH3IMHNX YMOB IIPO-
BaJ[’KeHHSA IIeBHUX BUMIB T'OCIIOJAPCHKOI AiAJBHOCTL
y cepi eHepreTuKn, JIineH3yBaHHA AKUX HAJEXKUTD
10 IOBHOBasKeHb Perynsaropa; 3aTBepAKeHHA IIPaBUJL
PUHKY, BiATIOBIZHUX KOMEKCiB, iHIIIMX HOPMaTUBHO-
OIpPaBOBUX aKTiB Ta HOPMATUBHUX MAOKYMEHTIB, IO
peryoioTh (DYHKI[IOHYBaHHA €HePreTUYHUX PUHKIB;
POBTJIAL CKapr i BUPINIeHHA CIIOPiB, III0 BUHUKAIOTH
Ha PUHKAX; CIILJIIBHO 3 iHIMUMH Ccy0’eKTaM’ BIATHUX
TIOBHOBa)XKeHb 3abe3neueHHS e()eKTUBHOTO 3aCTOCY-
BaHHA 3aXO0JiB 3aXWMCTy IIPAB CIIOKMBAUiB.

He menm 3HauHy poJib Y BUSHAUEHHI IOPUAUUHUX
mifcTaB rocrmomapchbKO-IPaBOBOI BifIIOBiga bHOCTI
y cdepi eHepreTUKM HixK IMi3aKOHHI HOPMATUBHO-
IPaBOBi aKTH BifirpaioTh ZOTOBOPU MijK yUacHUKaMU
BIMOBimIHUX PUHKIB, IepeBakKHaA OiJBIIICTD 3 AKUX
YKJaJaloThCA HA IifcTaBi TMHOOBUX ab0 MPUMipHUX
dopmMm, AKi 3aTBepAKYIOThCA Peryisaropom.

Taxk, HA PO3APIOHOMY PUHKY €JIEKTPUYHOI eHeprii
ITocrarnoBoro HKPEKII Bix 14.03.2018 Ne 312 «IIpo
saTBepAKeHHsa [IpaBut po3apibHOrO PUHKY eTeKTPUYIHOL
eHeprii» [12] saTBepmKeHO ciM (hOPM TUIIOBUX JJOTOBOPIB.

Ha onToBOoMy PUHKY e1eKTPUYHOI eHeprii 3aTBep-
I'KeHi 1 nitoTh oquMHAAIATE (DOPM TUIIOBUX abo Ipu-
MipHHUX IOTOBODiB.

3asHaueHi (popMU TUIIOBUX i IPUMIPHUX TOTOBO-
PiB BperyJIbOBYIOTH MalKe BCi B3a€MOBiTHOCUHU, IIT0
BUHUKAIOTh MiXK yUacHUKaMU PUHKY eJeKTPUUHOI
eHeprii, ToMy TMOHATTS «CB0OOOIA AOTOBOPY» MaiiyKe He
3HAXOJUTH CBOTO BifoOpaskeHHS HA PUHKY eJIeKTPUU-
Hoi eHeprii. Taky curyaiito Mmo:xHa 0yJio 6 TOACHUTU
UM (PaKkToOM, 1[0 6AraTo YUACHUKIB PUHKY €JEeKTPUU-
HOI eHeprii € cyd’eKTaMu IPUPOSHUX MOHOIIOJIIH (ome-
paTop cucTeMu Iiepejiadi, omepaTopy CUCTeM PO3IOIi-
ay) [12], tomy Perynarop, 3aTBepAKyIOUN TUIIOBi Ta
IpuMipHi (popMU LOTOBOPiB, BCTAHOBJIIOIOUN B TAKUX
IoroBopax, cupaBeniusi, Ha nymMmKy HKPEKII ymoBu,
HaMaraeThcA MiHiMiByBaTU i1X BIIJIMB Ha iHIIUX ydac-
HUKIiB PUHKY eJeKTpOoeHeprii, B T.dU. CIIO}KUBAUiB, aje
TaKe IMOACHEHHA He BUTPUMYE KPUTUKU.

Tak, Ha PUHKY IPUPOIHOTO Tasy, Je TaKOoXX 6araro
YUYaCHUKIB PUHKY € cy0’eKTaMu IPUPOJHUX MOHOIIOJIH
(ommepaTop rasoTPAHCIOPTHOI CUCTEMM, OIIEPATOPU T'a30-
posmomiisHuX Mepesk) [13] saTBepIKeHo Ta Jie€ TiTbKU
OIVH TUIIOBUH MOTOBip i #ioro ¢opma 3aTBephasKeHA
ITocranosoto HKPEKII Bix 30.09.2015 Ne 2498 «IIpo
3aTBePAKeHHA TUIOBOr0 TOTOBOPY PO3IOALIY IIPUPOI-
HOTrO Tasdy» [14]. Ha puHKY TpyOOIpPOBiZHOTO TpaH-
CIIOPTY TUIIOBUX JOTOBOPIiB HE 3aTBEPIKEHO B3arali.

Tomy nuranuda, 3 AK0I0 MeToio Perymarop saTsep-
IVB TaKy KiJIbKICTh TUIOBUX Ta IPUMIPHUX OTOBODPiB
camMe Ha PUHKY eJeKTPUYHOI eHeprii, moTpedye IIo-
IaJbIIIOT0 BUBUYEHHA HAYKOBIAMM Ta HaJaHHA OIITH-
MaJILHUX PEeKOMEHIAIlill o0 HeoOXiMHOTO CTYIIeHIO
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peryaaropuoro BuauBy HKPEKII came Ha puHOK
€JIEKTPUYHOI eHeprii, B ToMy uucJi i 3 ypaxyBaHHAM
Mi’KHaApPOAHOTO JOCBiAy.

IMTozmo amanisdy yMOB IPUMIpHUX Ta TUIOBUX JIOTO-
BOPIB, IO JifOTh HA €HEPreTUYHUX PUHKAX, TO BCi BU-
mIe3a3HaveHi JOTOBOPU MIiCTATH OKpeMuil posmia «Bin-
TOBiJAJILHICTE CTOPiH», ajle, YMOBU TaKMUX PO3AiJiB
0OMEIKYIOTHCS 3aTATBHIM (DOPMYJIFOBAHHAM: «3a HEBUKO-
HaHHA a00 HeHaJIe;KHe BUKOHAHHA CBOiX 3000B’sI3aHb 3a
nmoroBopoM CTOPOHM HECyTh BilNOBiZaIbHICTD, TIEpenba-
yeHy UM J{OroBOpOM Ta UMHHUM 3aKOHOJAaBCTBOM» 1 BCe.

Or:xe, MOKHA KOHCTATyBaTH, IO i MOTOBOPU Ha
PUHKY eJIeKTPUYHOI eHepril i Ha PUHKY IPUPOLHO-
ro ra3y He KOHKPETHUIYIOTh IMMUTAaHHA I'OCIOTapChKO-
OpaBOBOI BiAMOBIiAANILHOCTI, & MAIOTh JIUIIIE 3arajbHi
OOCUJaHHA Ha IOPUAWYHI IifcTaBu il 3acTOCyBaHHA
Ta MexXaHi3M peaJisarrii.

SK BHCHOBOK, MOKHa 3a3HAYUTHU, IO IOPUAWU-
HUMH IIiicTaBaMM T'OCIIOAAPCHKO-IIPABOBOI BiAMIOBi-
IaabHOCTI B chepi eHePreTuKM — € CYKYITHICTh HOPM
mpaBa, MOJIOXKEHDb JOTOBOPiB, AKi PeryJiroloTh IMUTAH-
HS 3aCTOCyBaHHsA a00 3BiJIbHEHHS BiJ 3aCTOCYBaHHS
TOCIIOIapChKO-IIPaBOi BiTIOBIJAILHOCTI 10 YUaCHUKIB
TOCIIOJAPCHKUX IIPABOBIAHOCUH B chepi eHEPTETUKMU.

ConernudpivanMu o3HaKaMU IOPUAUUYHUX ITifICTaB
rocnoLapchbKO-IIPaBoOBOl BiamoBizanabHOCTL ¥y cdepi
€HEPTEeTUKU €:

1. Cdepa ix 3acToCyBaHHA — €HEPTETHUKA.

2. 3HayHA KiJBKiCTP HOPMATWBHO-IIPABOBUX aK-
TiB, TUIIOBUX Ta NPUMiIpHUX (opM AOTrOBOPiB, AKi
PETyJIIOI0TH TOCIIOLaPChKO-TIPABOBY BiATIOBiAAIbHICTS.

3. BimcyTHicTh KOHKPETHO BU3HAUEHUX BUIIB
TOCIIOJapPCHhKO-ITPABOBOI BiIIOBiTaIbHOCTI 3a BU3HA-
YeHi BUAU T'OCIOAAaPChKUX IIPABOIOPYIIEHD.

4. 3HaYHUN BILIWB CYIZOBOI IMPaKTUKMW HaA 3aCTO-
CYBaHHA T'OCIIONapPChKO-IIPABOBOI BiAIIOBigaIBHOCTI,
yepes HEJOCKOHAJICTh HOPMO TBOPEHHA.

JlomaTKOBO MOJKHA 3a3HAUUTH, [0 3HAUHA «yBa-
ra» gepskaBu M0 (POpMYyBaHHA IOPUIWYHUX ITiICTAB
TOCIOIapChKO-TIPABOBOI BiAMIOBiaIbHOCTI HE AOMO-
Marae po3BUBATHCA €HEPreTUYHUM PUHKaM B Kpai-
Hi, aJ’Ke Mep:KaBa IIOBUHHA CTBOPIOBATH YMOBHU MJIA
POBBUTKY CYCIIIIBHUX B3aEMOBiTHOCUH, a HE UNHUTHU
OesmocepenHil BIJIMB HA TaKi BimHOCWHU.

Meroi0 BiIKPUTTA HOBUX €HEPreTUUHUX DPUHKIB
B YKpaiui 6yj0 came CTBOPEHHS PUHKOBOTO CEpPeo-
BUIIA, TOOTO cepemoBUIla, AKe MIOBUHHO PO3BUBATUCS,
B IIEPIITY YePry MO IPUHIIUIIAM PUHKOBOI eKOHOMIiKM,
a TaKMMU IPUHIIUTIAMU, Mi¥K 1HIIIOTO € CAMOPEryJo-
BaHHA TOCIONAPCHhKOI MiAABHOCTI, AeleHTpaJisaIid
YIpaBJiHHA i TocmomapchKa caMocTidiHicTs [15].

I Toro 1100 CTBOPUTH AificHO BijibHI i 110 Hali-
TOJIOBHiIIIe caMO peryjJbOBaHi1 eHepreTUUYHi PUHKU,
chopmyrOBaTH IIPO30Pi i 3pO3yMisi AId yUacHUKIB
IPaBOBIHOCUH MiZICTaBU T'OCIIOaPCHKO-IIPABOBOIL Bifl-
TOBiJAaJIBHOCTI, IMOAAJIBIII TOCIIiAKEeHHA IOPUANIHUX
mifcTaB rocrmonapchbKO-IPaBOBOI BiIIOBifaIbHOCTI
B c(epi eHEPTeTUKY CJIiJ IPOBOAUTH Y HANIPAMKY:
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1. Yuigikarii sakoHomaBCcTBa, 1110 PETYJIIOE BimHO-
cuHU B c(epi eHepreTuKu, IJIAXOM TPUBEAEHHS 1X
o BUMOT 3axkoHozascTBa €C, B TOMY UHCJIi IILIAXOM
(opMyBaHHA IIEpPeIiKy HOPMATUBHUX aKTiB, IO He
BIAMIOBiTafoTh TAKMM HOPMAaM, 3 METOIO IX MOJAJIBITIOL
BigMiHu ab0 BHeCEeHHS BiAIOBiIHMX 3MiH.

2. BeranosiieHHA 3aKOHOLABUNX OOMEKEHDb KiJb-
KocTi Ta mepiogmuHOCTi 3MiH B 3aKOHU, IO PETYJIIO-
IOTh JiAJbHICTh Ha €HEPTeTUUYHUX PUHKAX.

3. 3aK0OHOJaBUOTO OOMEKEHHs POJIi i TOBHOBAYKEHbD
HKPEKII, B yacTmHi HOpMOTBOPUO1 AiAJBHOCTI BU3HA-
YMBIIU IJIs1 HUX POJib Perysidaropa puHKY, TOOTO opra-
HY JePsKaBHOI BJaAW, AKUN KOHTPOJIOE TOTPUMAaHHA
yYacHUKaMU PUHKY BUMOT YMHHOTO 3aKOHOJABCTBA.

4. Ilepemaui pyurniit HKPEKII (8 uactuHi HOD-
MOTBOPEHHS, JiIeH3yBaHHA, 3aTBEPIKeHHA Tapudin)
Kabinery minicTpiB YKpainu, migxoM BHECEHHA Bin-
HOBiTHMX 3MiH IO 3aKOHOIABCTBA.
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IOPUANYHA MTPUPOJA ATPAPHUX
®IHAHCOBUX NMPABOBIJHOCHUH

LEGAL NATURE OF AGRICULTURAL
FINANCIAL LEGAL RELATIONS

09vdU FHhIIOLUONX3 :09VdU IHdVdIY

09VdU IHIdAD3Id0T0dndU

AHoTaUif. Y CTaTTi pO3KPUTO ABTOPCbKE BU3HAYEHHS I0PUGNHYHOI MPUPOgU a2papHuX GiHAHCOBMX MPABOBIGHOCHH, LLOGO
IKOI BIgCYTHS! YCTANEHICTb CIPUIAHSTTS HA (POHI 3HAYHOI PO3BIKHOCTI HAYKOBMX MO2/1SIGIB L0gO 3ACTOCYBAHHS TEPMIHON0RIYHOI
KOHCTPYKLUii B1aCHe a2papHMX GiHaHCOBMX MPABOBIGHOCHH. 3BEPHEHO yBARY HA MOPIBHSHO HEGABHE 3aNpPOBAGXKeHHS PiHaHCO-
BOI TeMaTHKM go a2papHO-npaBoBoi cepu, L0 MOSACHIOETHCS BIGCYTHICTIO MPAKTMYHOI MOTpebu B Hili g/1s KON20CMHO20 Npasd
SIK MOMepegHuKa a2papHo20 npasa. Ans 3abesneyeHHs KOMIIEKCHO20 MigxXogy go BUCBIiTIeHHs 06paHoi npobiemu y yacTuHi
GgUHAMIKM PO3BUTKY HAYKOBMX YSIBAIeHb | MO2/IA1GIB OGO Hei 3aCTOCOBAHO peTpoCneKTUBHMI MeTog. OO EKTOM gOC/TigKEeHHS
npu ubomy 06pPaHO HABYA/IbHY /iTepaTypy 3 a2papHO20 NpaAsd, 3 027Gy HA Te, WO B Hil, 3a 3a2a/1bHUM MPABM/IOM, MAIOTb
BUKAAGATHCh /ML YCTAeHi HOyKOBI MgXxogu. AHAAI3 iCHYI0YOI HABYAIbHOI 1iTepatypu BUSBUB pOPMYBAHHS TeHgeHLii Bigxogy
Big MUTAHb A2papHyUX PIHAHCOBMX MPABOBIGHOCHH, O TAKOX BiGCYTHICTb XXOGHOI YCTANEHOCTI B Uiii cdepi Ha T1i po36ixHOCTi
N02/IAGIB PI3HMX YHYeHNX | MPABHUYMX LLKITT.

byno 3'9C0BAHO, L0 a2papHi GiHaHCOBi MPABOBIGHOCKHM 3a CBOED MPUPOGOI0 He MOXYTb OyTu CyTO diHaHcoBMMM, epeby-
BAKOYM HA MepeTHHI a2papHo:0 i GiHaHCOBO20 NpABd, MPUYOMY CaMe OCTAHHI € 6A3MCcoM, Ha IKOMY yTBOPIOETHCS 3A3HAYeHe
KOMI1/IeKCHe MOHSAITTS Yepe3 JOgaBAHHS a2papHO-NpaBoBoi cneLndiki. BuciosieHo 0bfpyHTOBAHE 3anepedeHHs MpoTy MoLLM-
PeHHs1 MOHATTS a2papHuX PiHAHCOBUX MPABOBIGHOCUH HA BHYTPILLIHi MPABOBIGHOCUHM, IKMMM € YACTUHA BHYTPILLHIX MAHOBMX
BIGHOCHMH, MOB'I3aHA 3 GOPMYBAHHIM MAKHOBOI OCHOBM (YHKLIIOHYBAHHS 0pUgM4HOI 0cobu, po3noginom npubyTKiB (goxo-
giB) Ta po3paxyHKamu npu BUXOGi 3 I0pUgMUYHOI 0CobM, L0 MAE BUKNIOYHO MAiHOBY NP1POgy. BCTAHOBEHO, 1O iHAHCOBO-
npaBoBy i 0GHOYACHO My6/1iYHO-NPABOBY NPYPOJY MAIOTb /IMLLe 30BHILLIHi d2papHi PIHAHCOBI MPABOBIGHOCHHM, MOB'A3AHI 3 HA-
MOBHEHHSIM | BUKOPUCTAHHSIM NyOAiuH1X POHGIB.

Knio4oBi cnoBa: a2papHi giHaHcoBi IpaBoBigHOCUHM, G2PApHi MPABOBIGHOCUHM, BHYTPILLHI a2papHi MpaBoBigHOCHHM, 30B-
HilLIHI aepapHi giHaHCOBI MPABOBIGHOCHHYM, BUGM a2papHUX GiHAHCOBMX MPABOBIGHOCHH.
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Summary. The article reveals the author’s definition of the legal nature of agrarian financial legal relations, regarding which
there is no established perception against the background of significant disagreement of scientific views regarding the appli-
cation of the terminological construction of agrarian financial legal relations. Attention is drawn to the relatively recent intro-
duction of financial topics to the agrarian legal sphere, which is explained by the lack of practical need for it for collective farm
law as a predecessor of agrarian law. In order to provide a comprehensive approach to the coverage of the selected problem
in terms of the dynamics of the development of scientific ideas and views on it, a retrospective method was used. At the same
time, educational literature on agrarian law was chosen as the object of research, given that, as a general rule, only established
scientific approaches should be taught in it. The analysis of the existing educational literature revealed the formation of a ten-
dency to move away from issues of agrarian financial legal relations, as well as the absence of any stability in this area against
the background of the disagreement of the views of various scientists and legal schools.

It was found out that agrarian financial legal relations by their nature cannot be purely financial, being at the intersection
of agrarian and financial law, and it is the latter that is the basis on which the specified complex concept is formed through
the addition of agrarian-legal specificity. A well-founded objection has been expressed against the extension of the concept of
agrarian financial legal relations to internal legal relations, which are a part of internal property relations, related to the forma-
tion of the property basis of the functioning of a legal entity, the distribution of profits (revenues) and settlements upon leaving
a legal entity, which is exclusively of a property nature. It was established that only external agrarian financial legal relations

related to the filling and use of public funds have a financial-legal and at the same time public-legal nature.
Key words: agrarian financial legal relations, agrarian legal relations, internal agrarian legal relations, external agrarian
financial legal relations, types of agrarian financial legal relations.

Hoc'ranomca npoo6aemu. He quBiasuynch Ha 30BHI
HiOHUTO JOCTATHIO KiJIBKiCTh yBaru HayKOBIIiB,
IpuAijJieHO]l arpapHUM IIpaBOBigHOCHMHAM, OLHi€IO
3 HaliMeHIII po3KpuTux cdep € arpapHi (pinanconi
OpaBOBiTHOCUHY, MIOYNHAIOUX 3 1X BUBHAUEHHHA, KJia-
cudikarnii, TpuHIUIIB (OPMYyBaHHA Ta MeTOLIB pea-
Jisarii, 3akinuyoun mobymoBo0 eheKTUBHOI MOAETi
mpaBOBOTO peryaioBaHHA. OgHe 3 JOTIYHUX IMOSCHEHD
IBbOTO KPUETHCA IEPeayciM y iX KOMILJIEKCHIN mpu-
poxi, AKa moenHye arpapHy Ta (hiHAHCOBY CKJIAIOBIi,
OCTaHHA 3 AKUX HAJEXUTh 40 (piHaHCOBO-IIPABOBOI
IapuHY 1 Hapasi € JOCTaTHBO AOCJIiIKEHOI0 Ha MOHO-
rpadiunomy piBHi [1]. IHmINM nOACHEHHAM MOXKe OyTH
TpaauIifiHicTh ()OPMYyBaHHA arpapHOTO IpaBa, KOJIU
M0oT0 TONIEPeTHUK KOJITOCITHE ITPaBO HE MIiCTMJIO y CBOI
cucTeMi HaBiTh HATAKY Ha JKOAHI (piHAaHCOBI iHCTUTYTH
[2, c. 335], 1110 TOBHiCTIO BiATIOBiaIO0 TOroUacHii mo-
Jituii gep:xkasu. | suire 3i 3MiHOIO IepP;KaBHOTO Jamy
3’ABUJIACh «IIEPIlA JACTiBKa» y BUTIALL po3zainy «IIpa-
BOBe peryJIlOBaHHA (piHAHCOBOI AiAJNBHOCTI CiIBCHKO-
TOCIOAPChKUX MiAIIPUEMCTB» Yy IepIIoMy B YKpaini
TiIPYYHUKY 3 arpapHOTro mnpasa [3], y AKOMy TUM He
MEHIII 3aCTOCOBYBaJiach He CydyacHa TepMiHOJOTiyHA
KOHCTPYKIIis «arpapHi (piHaHCOBi mpaBOBiIHOCUHU» ,
a Jsinine «(piHAaHCOBO-€eKOHOMIUHA AiAJbHICTD».
Amnami3 octaHHIX mocaimkens i myomikamiin. Kpim
3agdHaueHux HaykKosBiiB B.3. fdmuyxa ta B.B. d=-
yyKa, AKi po3mouasu po3poOKy arpapHO-IIpaBOBOI
¢imaHCOBOI TeMaTUKU, NMUTAHHA arpapHux (piHaH-
COBUX ITPABOBiITHOCWMH Ha Cy4aCHOMY eTalli PO3BUT-
Ky arpapHO-IIpaBOBOi Teopil KOMIIJIEKCHO BUBYAIOTh
A.M. ITaxonwok [4; 5] i A.M. 3emko [6]. Pazom
3 TUM, IIi JOCJiIKEeHHA 3MiMCHIOITHCA B aTMocdepi
HEOMHO3HAYHOCTI COPUUHATTA arpapHux (QiHaHCO-
BUX IIPABOBiJHOCUH SIK CKJIQAOBOI arpapHUX IIpa-
BOBiTHOCUH, ajJ)Ke, HAIIPUKJAL, y HAaWHOBIIIIOMY 3a
IaTOI0 BUIIYCKY HiAPYUYHUKY «ATrpapHe IpaBo» 3a
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penakitiero mpodecopa A.M. CraTiBKu BUOKPEMJIIO-
IOThCA JIMIIIe TOJAaTKOBi mpaBoBigHOCWHU [7, c. 54].
IIpuuomy aBTOp 1IBOrO posxiny B.IO. YpreBuu 30B-
cim He 3ranye (piHaHCOBI MPaBOBIAHOCUHM y TPYyIIi
BHYTPIIIHIX arpapHuX MalHOBUX NIPaBOBiTHOCUH
AK y CBOili MOKTOpPCBHKili mouorpadii (2007 p.) [8,
c. 278-322], Tak i y BiATOBigHilI eHITUKJIOIEIUYUHIN
crarti (2019 p.) [9, c. 18]. Taxke craHoBUIIlEe 3yMOB-
JII0€ HEeOOXiMHICTh BUKJIAAEHHS BJIACHOTO aBTOPCHKOTO
KPUTUYHO-KOHCTPYKTUBHOTO TOTJIALY Ha MIPOOJeMy
icryBaHHA arpapHuX (piHAHCOBUX IIPaBOBiZHOCHUH, 1X
kJygacudikalilii Ta BUBHaUeHHSA IOPUANYHOL IPUPOLU.
®opmyIIOBaHHA IIijiell cTaTTi (IIOCTAHOBKAa 3aB-
maHHA). 3BicK, 3aBAAHHAM ITie€l CTATTi € aHaIi3 icHyTO-
umX MiAXO0JiB II0J0 BUBHAUEHHS arpapHux (hiHaHCOBUX
TIPaBOBiAHOCUH, IX PI3HOBUAIB Ta IOPUIUYHOL IIPUPOSU
3 BUPOOJIEHHAM y3araJbHIOBAJIbHOTO BUCHOBKY.
Bukaan ocHOBHOTO MaTepiajly moCTimKeHHs. 3 To-
TIA0y KOMILJIEKCHOTO MHiAXOAy OO0 BUCBiTIeHHS 00-
pamoi mpobeMaTUKU HaJIeKHOTO METOHOJIOTidHOTO
3HaUeHHs HaOyBae HEOOXiTHICTH POSTJISALY PEeTPOCIIeK-
TUBHOT'O aCHEKTy PO3BUTKY AOCIIIKYBaHOI TEMAaTUKU.
00’eKTOM OOCTiIKEeHHA IPU IIbOMY MOIIJHLHO 00paTu
HaBYAJBLHY JIiTEpaTypy 3 arpapHOTO IpaBa, 3 OTJIALY
Ha Te, IO B Hili, 3a 3araJJbHUM IIPAaBUJIOM, MAalOTh
BUKJIQOATHUChH JIUIIIEe yCTaJeHiI HAayKOBi migxomu.
Buie sasHavaioch, IO MePIIONPOXiJHUKAMU
y it cepi 6yau B.3. Aruyk ta B.B. druyk, axi
1 posmovasii PO3POOKY TeMHU IIPABOBOTO PETyJIIOBAH-
HA (piHAaHCOBOI AiAJBHOCTI CiIBCHKOTOCTIOAAPCHKMX
nignpuemcTB. [{ani ciaixg BkasaTu Ha HACTYIHUN 3a
IaTO0 BUIIYCKY HiAPYYHHUK 3 arpapHOTO IpaBa 3a
penakitiero O.O. ITorpi6Horo, y AKOMY BUPi3HAIUCA
JIUIIle TONAaTKOBI BiJHOCWMHMU, AKi BPEryJbOBYIOTHCA
HOpMaMu ¢inaHcoBoro mpasa [10, c. 92-93]. Ilpu
IIBOMY BapTO MPOAEMOHCTPYBATH TBOPUUU TOPOOOK
B.II. Kymimana, AKWHA IepIIUM BUOKPEMUB y CKJIa-
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Ii BHYTPINIHIX arpapHUX IpaBOBigHOCUH (hiHAHCOBI
MPaBOBIMHOCUHU, TOAI AK y 30BHIIIHIX 00MeXKUBCA
TpaguiiinuMu mogatkoBumu [11, c. 42]. OxgHak
B IIOJAJBIIIOMY Il aBTOpP, Ha KaJlb, SMiHUB CBill
OPUTiHAJBbHUNA TOTJIAN, SYIMHUBIINCHL HA BUOKPEM-
JleHHi 30BHimHIX (iHaHCOBUX 1 agMiHicTpaTUBHUX
BiTHOCHWH, CKJAJOBUMU SKUX OYyJI0 HAa3BaHO IIOMAT-
KoBi i xpemutHi BigHOCHMHU [12, ¢. 9]. Hactynrum
CcTaB HaBUAJBHUHN MOCIOHUK JbBiBChKUX aBTOPiB [13],
y AKOMY 3a3HaueHa TeMa B3araJji Oyia obiiimeHa yBa-
roto. HatomicTs y mi[pyyHUKY 3 arpapHOro IrpaBa 3a
pemakirieo aBTopa Iiei crarTi 0yJ10 BUOKPEMJIEHO PO3-
nin «IIpaBoBe perysaioBaHHA (DiHAHCOBOI JisATBHOCTI
CiTBCHKOTOCTIONAPCHKUX ITiATIPUEMCTB» , CKJIAJOBUMU
SAKOT0 BU3HAHO IIOJAaTKOBi, CTPaxoBi Ta iHBeCcTHITifTHL
mpaBoBigHOoCcuHU [14, c. 4563—489], To6TO 30BHiMIHI
arpapsi npaBoBigHocuHu. Haperiti, y mopiBHAHO HO-
Bomy (2017 p.) HaBUATBLHOMY TOCiOHUKY «ATpapHe
mpaBo YKpaiHum» KOJEKTUBY OJEChbKUX aBTOPiB [15]
TaKOoK He Bif0yJoch KOTHOTO TOPpKaHHA (iHaHCOBOI
TeMH, K BTiM i y BXKe 3rajjyBaHOMY BUaHHi 3a pe-
maxiiero A.M. CrariBku [7, c. 54], mo BKasye Ha
(dopMyBaHHA TEeHIAEHINII BiAXomy Bif MUTaHb arpapHUX
¢iHaHCOBUX TPABOBIHOCWH, a TAKOX BiICyTHIiCTH
JKOIHO1 yCTaJIeHOCTI B Iiil chepi Ha GoHI posbdizkHOCTI
TIOTJIALIB PIBHUX YUeHUX 1 IpaBHUUYMX IIKiJ.

¥V uvacTuHi BU3HaUeHHA MPAaBOBOI MPUPOAU arpap-
HUX (DiHAHCOBUX IIPABOBIAHOCUH CYYaCHUMM JOCJIIiTHU-
KaMM 30CEPEPKYEThCA yBara Ha TOMY, IT[0 OCTaHHi yBi-
OpaJsim B cebe o3HAKU AK (PiHAHCOBUX, TAK i arpapHUX
mpaBoBigHOCUH. I[Ipu TbOMY POOUTHCA YTOUHEHHS, III0
HOpPMU IIpaBa, AKUMU PeryJioloThCcA arpapHi ¢iHan-
CcOBi BimHOCWHU, 0a3yOThCA HAa HOpMax (hiHAHCOBOTO
ImpaBa i MalTh BPaXxOBYBAaTH OCOOJIMBOCTI arpapHUX
BimHOCUH, HAaOyBalOUM TaKUM UYMHOM BJIACHOI CITeIIri-
Ku [6, c. 18]. Pasom 3 TuMm, arpapHi ¢imaHCOBi mpaBo-
BiTHOCMHY 3a CBOEIO IIPUPOMIOI0 HEe MOKYTH OYTH CyTO
¢inamcoBuMHU, mTepebyBa0UYM HA MIEPEeTUHiI arpapHOTO
i imancoBoro mpaBa, IPUIOMY caMe OCTAaHHE € Dasuc-
HUM, Ha SIKOMY YTBOPIOETHCA 3a3HAUEHE KOMILJIEKCHE
TOHATTSA Uepe3 [0JaBaHHA arpapHO-IPaBOBOI CIIEIM-
¢ixku. Bogrouac, 1e meIo CIpoIeHe cXeMaTUuHe Bi-
IoOpaKeHHs, 110 3yMOBJIIOE HEOOXiTHICTh 3BepHEHHA
o (hiHAHCOBO-ITPABOBOI TEOPii AJIA POSKPUTTA CYTHOCTI
Ta 3MicTy (piHaHCOBUX IIPABOBiAHOCUH.

¥ cyuacHill ernuKIIOneANWYHIN JiTepaTypi dinaH-
COBi IPaBOBiTHOCWMHY BU3HAYAIOTHCA AK yperyJbOBaHi
HOpMaMu (DiHAaHCOBOTO IIpaBa €eKOHOMIiUHI BiHOCWHU,
110 BUHUKAIOTh, 3MIiHIOIOTHCA 1 MPUNIUHAITHCA B TIPO-
meci mob6inisarii, posmoainy i BUKOpUCTAHHS ITy0Iid-
HUX (OHAIB, i MAIOTh AEP:KABHO-BIATHUN i MAaTHOBUM
xapakTtep [16, c. 587]. TyT BapTO 3BepHYTHU yBary Ha
Te, IO Ile, HacaMIlepel, eKOHOMIUHiI BigHOCWMHM, AKi
MalTh MaitHOBUiT xapakTtep. Ilo-gpyre, BOoHU cTocy-
0ThCA JuItie GOPMYBaHHA TYOIiuHUX (POHIIB, ATPOM
axux € [lep:xaBuuii 6romxer. [lo-Tpere, AK HACTIIOK,
BOHM MAalOTh BUKJIIOUHO iMIlepaTUBHY IIpupony. Takmm
4YuHOM, (hiHAHCOBO-IIPaBOBe HIiAT'DYHTS 3aCTOCOBHE

BUKJIIOUHO 10 30BHIITHiX arpapHux (hiHaHCOBUX IIpa-
BOBiTHOCHH, AKi MalOTh My0OJ/JiYHO-IPABOBY IPUPOAY.

Haromicts A.M. I1axomOK TOMIUPIOE TOHATTS
arpapaux (piHAaHCOBUX IIPABOBIJHOCWH Ha BHYTPIiII-
Hi mpaBOBigfHOCWHU, BiAHOBigHO mOB’A3y0UYH iX,
mo-uepire, i3 opmyBaHHAM (piHaHCOBOTO KaliTta-
Jy mignpueMcTBa (CTBOPEHHAM MalHOBUX (POHIIB
cy0’eKTiB rocmomapoBanHs). [lo-gpyre, BHUIEeBKa-
3aHi MpaBOBiAHOCWHU, Ha HOTO AYMKY, IIOB’sA3aHi i3
BHYTPIIHIM poanonisoM (iHaHCOBOTO pe3yJabTaTy
(mpubyTKYy) migmpuemMcTBa cepeq 0ro 3aCHOBHUKIB Ta
yuacHUKIB (WwieHiB) (HaUpWKJa[, BUIJATa NUBiITEeH-
IiB (B rocmomapChbKUX TOBApUCTBaxX), MUBIIEHIIB Ta
TIaTPOHAKHUX AUBiEeHIB (B CiIbCHKOTOCTIOAAPCHKUX
KooIlepaTuBax), a TaKOXK 3IiMiICHEHHAM BiApaxyBaHb
o BrasaHux ¢ounis. Ilo-Tpere, BRyTpimHi arpap-
Hi (piHaHCOBI IPABOBiTHOCHHU (PYHKIIOHYIOTH IPU
IIPOBEIeHHI PO3paxXxyHKiB i3 uieHaMu (yUacHUKaAMMU)
y BUOAAKY TPUOUHEHHSA MiAJIBLHOCTI cy0’€KTa rocio-
IapoBaHHA ab0o BUXONY i3 HOT0 uWieHiB (yY4acHUKIB).
IIpu nvomy, Ha mipryBanua A.M. Ilaxosioka, oco-
OJIMBOCTI 3a3HAUEHOI IPYHU HIPaBOBiTHOCUH 00YMOB-
JeHHi opraHisalliiHO-TTPaBOBOIO (hopMOI0 Cy0’e€KTiB
TOCIIOTapIOBaHHA, B AKUX BOHU BUHUKAIOThH, 3MiHIO-
I0ThCA 1 IPUNUHAIOTHCA, a OT:Ke, BCTAHOBJIEHI y 3a-
KOHOZABCTBi, IO PEryJI0€ IPaBOBE CTAHOBUINE ITUX
cy0’exTiB [4, c. 93-94].

Ha nmarie nepexkoHanHsA, BHYTPilIHIX arpapHux ¢i-
HAHCOBUX IIPAaBOBiJTHOCHH He MOXKe iCHyBaTu amnpiopi,
amxe HaBemeHi A. M. ITaxoaoKkoM Hi6UTO BHYTPIITHL
¢hiHaHCOBI TPABOBIAHOCUHU HACIIPaBAi € MalltHOBUMU,
Y OCHOBi AKUX JI€KaTh HOPMHU i IPUHIINNIN ITUBiJIBHO-
ro TIpaBa, HA AKUX i HaAOYIOBYEThCA Oe3moceperHbO
arpapHO-IPaBOBUI HOPMATWUBHUI IJIACT, IO yOCO-
oaioe arpapuy cuernudiky. Tak, popmyBanua Ginam-
COBOT0 (CTATYTHOTO) KalliTaay miagnpueMcTBa, Ha AKe
cuupaeTbea A. M. ITaxosiok, perjiaMeHTYeThCA HU3-
KOI0 IPMBATHO-IIPABOBUX 3a CBOIM 3MiCTOM cTaTew,
30Kpema crartamum 115, 117, 120, 134, 137, 142,
155 IIK Vkpainu ta crarreio 74 I'K Vkpainu, y akux
ineTbca caMe IIpo (popMyBaHHSA MaWHOBOI OCHOBU I'O-
cromapioBaHHA, TOOTO BimOuBaeThCsa He (hiHaHCOBUIA,
a MaliHOBUU aCIIeKT.

HactynHuii pisHoBU] BHYTPIiIMHiIX (hiHaHCOBUX
mpaBoBigHocuH A.M. ITaxosok mMOB’sA3y€e 3 BHYTpilII-
HiM poanofgisom (iHaHCOBOTO Pe3yabTaTy (IPUOYTKY)
MiATIpUEMCTBA cepel 100 3aCHOBHUKIB Ta YyYaCHUKIB
(uneHiB), a TaKOXK 3AiMICHEHHAM BijpaxyBaHb 0 BKa-
3aHuX (hoHAiB. POpMyBaHHA i PO3MOMia AMBiNEHIB
3abesmeuyoTh I. 2 4. 3 cT. 96!, m. 2 u. 1 cT. 116,
cr. 158 ta m. 1 u. 1 cr. 195 IIK Vkpainu. ¥ cBoio
Yepry, IpaBoBY OCHOBY (DYHKIIIOHYBaHHA BUPOOHUUUX
doraiB yTBOprOOTHL a63. 4 u. 1 ct. 10, u. 4 cr. 57,
4. 1 c¢t. 66, u. 4-8 cT. 75, cr. 100, cr. 102, u. 4-5
ct. 107, u. 4 cr. 130, u. 2-3 ct. 131 'K Vxpaiuu,
sokpema 4. 4 cr. 107, axa peraameHTye Oesmoce-
PeAHBO BipaxyBaHHA YaCTHUHU AOXOHAiB 1m0 (DOHIIB
BUPOOHUYOTO KOOmepaTwuBy. ¥ HAABHOCTI HOPMU
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IpUBATHOTO, a He (piHaHcoBoro mpasa. Kpim Toro,
yci BupoOHUYI (DOHAU € TPOIIOBUM BUPA30M IKepeJt
dopMyBaHHA OCHOBHUX i 000pOTHHX 3ac00iB BUPOO-
HUIITBA, AKi BJIacHe € MAaWHOM i MalTHOBOIO OCHOBOIO
TOCIIOapPChKO-BUPOOHMYOI missabHOCTI [17, c. 343],
a TOMY BijpaxyBaHHA OO0 HUX MalOTh He (PiHAaHCOBY,
a MaiHOBY IIPUPOAY.

Hapemiti, ocrarHiM pidHOBHIOM BHYTPIIIHIX
arpapHuX (piHaHCOBUX ITPABOBIJHOCUH 3aIIPOIIOHOBA-
HO BBa'KaTW NPABOBIHOCUHU, AKi BUHUKAIOTH IIPU
IpPOBeeHHI PO3paxyHKiB i3 uwileHaMu (yUacHUKAMM)
y pasi mpunmHeHHS OidJbHOCTI cy0’eKTa Tocmojma-
poBaHHA a00 BUXOAY i3 #oro uJyieHiB (y4acHUKIB).
3asHaueHi BiIHOCUMHY 3 BpaXyBaHHAM OCOOJIMBOCTEHN
opraHisaniifino-npaBoBol (opMU IOPUIUUYHOI 0CO-
6u BperyaboByioThca 4. 1 cr. 100, u. 12 cT. 111,
cr. 130, u. 2 cr. 139, ctr. 166 IIK VYkpainwm, 1o
CBiIUMTH Ha KOPHUCTH iX MailHOBOI, a He (hiHAHCOBO-
IIPaBOBOl IPUPOAU.

BucHOBKHN Ta mepCHEKTHUBY MOTAJBIINX TOCJIi-
mxeHb. Ha ¢oHi po36isKHOCTI HAYKOBOTO CIPUNHATTS
arpapHuX (piHaHCOBUX MPABOBIAHOCUH B I[iJIOMY Ta iX
BHYTPIITHBOT'OCIIOLAPCHKOTO PiBHOBUAY 30KpeMa, J10-
IiTbHO 3pOOUTH BHCHOBOK IIPO BifICyTHiCTH KaTeropii
BHYTPIMIHIX arpapHuX (iHaHCOBUX IIPaBOBiJHOCUH,
AKUMU OKpPeMi JOCHiZHUKU IPONIOHYIOTH BBAXKATU
YAaCTUHY BHYTPIIITHiX MalfHOBUX BiHOCHWH, OB’ sI3aHY
3 (popMyBaHHAM MAaWHOBOI OCHOBU (DYHKITIOHYBaHHA
OPUAUIHOL ocobu, PO3mOgiioM MPUOYTKIB (HOXO0miB)
Ta po3paxyHKaMU IIPU BUXOJi 3 IOPUAMUHOI ocobu,
fAKa Mae BUKJIIOUHO MaiiHOBY npupofny. PiHancoBo-
IPaBOBY i OAHOYACHO ITyOJIiUHO-IIPABOBY IPUPOAY Ma-
I0Th 30BHimIHI arpapHi (iHaHCcOBI IpaBOBiTHOCUHU,
TIOB’AI3aHi 3 HATIOBHEHHAM i BUKOPUCTAHHAM IIy0JIiu-
HUX (POHIIB, OCHOBOIO AKUX € [lep:kaBHUI OIOmKeT.
ITuM BMCHOBKOM IIOCTaBJIEHO IPOOJIEMY i OKPECJIeHO
ii Mesxki, BupinieHHA K01 MOTPedye MOJaNBIITOl KOH-
coJimarii HayKOBOTO CIIiBTOBapuMCTBAa.
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OCOBJINBOCTI IOPUANYHOI BIANOBIJA/ILHOCTI
3A NMOPYLWIEHHA 3AKOHO/JIABCTBA Y C®EPI BAKOPUCTAHHA,
BIJITBOPEHHS 1 OXOPOHU OB’EKTIB POC/INHHOTIO CBITY,
3AHECEHUX 10 YEPBOHOI KHUITN YKPATHU

PECULIARITIES OF LEGAL LIABILITY FOR VIOLATIONS
OF LEGISLATION IN THE FIELD OF USE, REPRODUCTION
AND PROTECTION OF PLANT LIFE OBJECTS LISTED
IN THE RED BOOK OF UKRAINE

AHoTauis. CTarTsa NpucBsiYeHa gocaigxeHHI0 MpaBoBMx 3acag i 0cobaMBOCTeN I0pUgUYHOI BignoBIgaabHOCTI 30 MOPYLLIEH-
HS1 30KOHOGABCTBA y Cepi OXOPOHM, BUKOPUCTAHHS i BigTBOPEHHS PigKiCHMX | TakmX, Lo nepebyBatoTh fig 3a2po3010 3HUKHEH-
HS1, BUGiB POCIMHHO20 CBITY, 3aHeCeHnx go YepBOHOI KH12n YKkpaiHn. OOPAaHHS TeMu 3yMOB/IEHO TUM, LLO HA CbO20GHI OGHUM i3
HAVIBAXIMBILLMX 30BGAHb BBAXKAETHCS PALiOHA/IbHE 1 epeKTUBHE BUKOPUCTAHHS MPUPOGHUX PecypCiB, iX BIgTBOPEHHS i 0Xo-
POHA HABKOMMLUHBO20 MPUPOGHO20 CepegoBmLLd 3agas 3abe3neyeHHs ekoao2iyHoi be3nekn. KOHCTATOBAHO, WO BAX/INBICTb
OXOPOHM GOBKI/IS MOSICHIOETbCS TUM, LLO MOGAsIbLUe iCHYBAHHS JH0JCTBA 3A/1IeXMTb CAME Big BUPILLEHHS MUTAHb 3a0e3neqeHHs
Oe3neyHnx yMOoB XUTTEGIsIbHOCTI 2pOMAgSIH i CyCriNbCTBA, 30epexeHHst CTaHy GOBKIIA. Y 383Ky 3 UM BUpiLLeHHS npobiem
OXOPOHM GOBKI/I/IS, PALIOHA/IbHOR0 /i ePeKTMBHO20 BUKOPUCTAHHS MPUPOGHMX pecypci HabyBae 0cobnmBoI akTyanbHOCTI. [jo-
BegeHo, Lo yCrixy i pe3yabTaTiB MOXHA OMORTUCA JINLLE LLIJAXOM BUSHAYEHHS 1 BXXUTTSA giEBUX 30X0QiB, Y TOMY Y1C/i i Npa-
BOB020 XAPAKTePY, SIk-OT BCTAHOB/IEHHS IOPUGUYHOI BignoBigasbHOCTI 30 MPABOMOPYLLUEHHS B eKOI02i4Hii cdepi.

Cnmpaiounce Ha oiLiviHi gaHi, 0XapaKkTepu30BaHO eKO02IYHMI CTaH HA TepuTOpIi HALIOI KpaiHW PigKICHUX | TaKuX, Lo
nepebyBatoThb Mig 302p03010 3HMKHEHHS], BUGIB POCIMHHOR0 CBITY, 3aHECeHNX go YepBOHOI KHM2K YKpaiHu. Ha2o/owweHo, wo
npy BU3HAYeHHi 0COBAMBOCTEN iX MPABOBO20 PeXx1My i BCTAHOBIEHHI I0PUGUYHOI BignoBiganbHOCTI 3a MOpyLLeHHs y cdepi ix
OXOPOHM, BUKOPUCTAHHS il BIgTBOPeHHs clig OpaTu go yBazu neplu 3a BCe Taki MPUPOgHi XaPAKTePUCTUKM, sIK OOMEXeHiCTb,
UiHHICTb, BPA3/MBICTb M YHIKA/IbHICTb.

[1poaHani3oBaHo HOPMMU YUHHOR0 BITYM3HAHOR0 3AKOHOGABCTBA, 30Kpemd, KpUMIHAbHOR0, AgMIHICTPATMBHOR20, eKosio2i4-
HO20, y TOMY YnCAi i HNOPUCTUYHO20, OGO BCTAHOB/IEHHS IOPUGUYHOI BigNoBiganbHOCTI 3a MpaBonopyLeHHs y Uil cdepi.
Cnnpatounchb Ha pesynbTaTH, BUSIBIEHO HegoJliKu 1 NPO2A/IMHM, HAGAHO i 00fPyHTOBAHO NMPOMNO3uLii 3 YgOCKOHANEHHS MPUMU-
CiB HOPMATUBHO-MPABOBYMX AKTIB, Y TOMY YMCAI /i eKOI02i4HO20 (30Kpema, IopuUCTUYHOR0) CIPSMYBAHHSI.

JloBegeHo, Lo 3BAXatoum Ha 0coOMBUI MPABOBUIA CTATYC PIGKICHNX | TaKMX, WO nepedyBatoTb Nig 3a2p030t0 3HUKHEHHS,
BUGiB POCIMHHO20 CBITY, 3aHECEHUX §O YepBOHOI KHW2K YKPAiHu, iCHye HeObXigHICTb y BCTAHOBEHHI MigBULLEHOI I0pUGNYHOT
BIgroBigaabHOCTI (KpUMIHAIbHOI, AgMiHICTPATHUBHOI, LUMBINIbHOI TOLL0) 3a MOPYLLEHHS B §OCTIGXKYBAHIV cdepi.

Knio4oBi cnoBa: ekonoziyHe 3aKOHOGABCTBO, BigMOBigaNbHICTb 3a MOPYLLIEHHs I0PUCTUHHOR0 3AKOHOGABCTBA, BUGH POC-
JIMHHOR20 CBITY, 3aHeCeHi go YepBOHOI KHW2M YKpaiHK, pigKiCHi /i Taki, 1o nepebyBaroTh nig 3a2po30t0 3HMKHEHHS, BUgU POCINH-
HO20 CBITY, 00°EKTI YepBOHOI KH2K YKpaiHw.

Summary. The article is devoted to the study of legal bases and features of legal liability for violations of legislation in the

field of protection, use and reproduction of rare and endangered species of flora, listed in the Red Book of Ukraine. The choice of
the topic is due to the fact that today one of the most important tasks is the rational and effective use of natural resources, their
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reproduction and protection of the natural environment in order to ensure environmental safety. It was established that the
importance of environmental protection is explained by the fact that the future existence of humanity depends precisely on the
solution of the issues of ensuring safe living conditions for citizens and society, preserving the state of the environment. In this
regard, solving the problems of environmental protection, rational and effective use of natural resources is becoming especially
urgent. It has been proven that success and results can be achieved only by defining and taking effective measures, including
those of a legal nature, such as establishing legal responsibility for offenses in the environmental sphere.

Based on official data, the ecological state of rare and endangered plant species listed in the Red Book of Ukraine on the
territory of our country is characterized. It was emphasized that when determining the peculiarities of their legal regime and es-
tablishing legal responsibility for violations in the sphere of their protection, use and reproduction, one should take into account
first of all such natural characteristics as limitation, value, vulnerability and uniqueness.

The norms of current domestic legislation, in particular, criminal, administrative, ecological, including floristic, regarding the
establishment of legal responsibility for offenses in this area were analyzed. Based on the results, shortcomings and gaps were
identified, proposals for improving the prescriptions of regulatory and legal acts, including the ecological (in particular, floristic)

direction, were provided and substantiated.

It was proven that, taking into account the special legal status of rare and endangered plant species listed in the Red Book of
Ukraine, there is a need to establish increased legal liability (criminal, administrative, civil, etc.) for violations in the researched area.

Key words: environmental legislation, responsibility for violations of floristic legislation, species of flora listed in the Red
Book of Ukraine, rare and endangered species, species of flora, objects of the Red Book of Ukraine.

Hoc'ranomca npo6aemu. Huni ogaum i3 Ha006-
TOBOPIOBAHIININX i TaKUX, IO MOTPEOYIOTH He-
raiiHOTO BUpPillleHH:A, NUTAHb y CBiTi I Ha TepuTOpil
HaImol KpaiHu, 0coOOJMBO 3BAKAIOUN Ha OCTAaHHI IOMii,
€ eKOJIOTiuHa Kpusa. 3 OTJIALy Ha Ile Ha MepIui IJIaH
BUXOAUTH IIPOOIEeMa OXOPOHU AOBKIJISA B IiIOMYy It
POCIMHHOTO CBiTY K OKPEMOTO HOTO eJeMeHTa 30Kpe-
ma. Takuii iHTEpEC 3YyMOBJIEHUN TUM, III0 MaWMKe AJIA
BCiX eKOCHCTEeM caMe POCJUHYU BU3HAIOTHCA OCHOBOIO
ix posBuTKy. Kpim TOro, came BOHU CTBOPIOIOTH IIO-
YyaTKOBY OioMacy. 3 OryIAay Ha Ie POCIUHHUHN CBiT IMO-
BUHEH IIiIAraTy 0coOJUBil, Y TOMY YMCJIi IpPaBOBii,
oxopoHi. Bkasame HabyBae aKTyaJbHOCTI uepes Te,
IO CTaH ITHOTO MIPUPOTHOTO 00’€KTa, HA MEePeKOHAHHA
(daxiBitiB, He € 3amoBiabHUM [1], a muTaHHA #ioro 36e-
PeKeHHsdA, BiITBOPEeHHA i BiIHOBJIEHHA, CTYIIeHA 1 Mipnu
BiITIOBiZaILHOCTI 3a BHUINEHHS UMW 3aBIAHHS ITKOII
ocraTouHo He Bupimiene. IlinTBepaKy€e cKkasaHe Te, 110
Ha TaHWU 4Jac cepes HAYKOBIIIB HE AOCATHYTO 3TOAU
10710 BUSHAUEHHA IMOHATTSA, CYTHOCTi, 3MicTy i (hopm
IOPUAWYHOI BiIOBiTaIbHOCTI, AK HACJIiJOK, TPUBAIOTH
HAyKOBi AuCKycii, 30KpeMa, i 3 IpuBOAY BiATIOBigAJb-
HOCTI 3a IIOPYIIIeHHSA eKOJIOTiYHOTO 3aKOHOomaBcTBa. Ha
JKaJjb, IIe He CIIOCTePiraeThCsA CTOCOBHO ITPOOJIEMHUX
MUTaHb, OB’ A3aHUX i3 BCTAHOBJEHHAM IOPUIUYHOL
BiAIOBiga/IbHOCTI 3a MOPYIIEHHA (DJIOPUCTUYHOTO 3a-
KOHOZAaBCTBA ITOA0 chepu OXOPOHU, BUKOPUCTAHHSA
1 BiATBOpeHHA PiAKicHUX i TaKuX, 1110 mepedyBalOTh
miJ 3arpo30i0 3HUKHEHHS, BUIiB POCIMHHOTO CBiTY,
3aHeceHUX 10 UepBOHOI KHUTU YKpaiHU.

Cran ompamoBaHHA mpooaemu. OcobiauBoCTi
IOPUANYHOI BiATIOBiaIbHOCTI 3a MOPYIIIEHHA 3aKO-
HomaBcTBa y chepi BUKOPUCTAHHA, BiATBOPEeHHA #
OXOPOHU TPUPOIHUX 00’€KTiB HEOTHOPA30BO CTaBAIU
peaMeTOM BUBUEHHSA BITUMSHAHUX BUEHUX, cepes
Hux: A.T. Bo6kosa, A.Il. I'ersman, I.B. I'upenxo,
I.1. Kapakam, M.B. Kpacuosa, A.K. Cokososa,
E.€. Tynaima, M.B. IIlyaera ta in. Ogmax sragaHi

HAYKOBIIL Y CBOIX HOCJiI)KEHHAX BUBYAJIMN 3arajbHi
MUTAaHHA IOPUAUYIHOI BiITOBiAIBHOCTI 3a ITOPYIIIEHHA
eKOoJIOTiuHOro (1mobiuHo i (hIopUCTUYHOTO) BAKOHO-
IaBcTBa. ¥ TOH caMe Uac TeOPeTUUHI HaIIpaIfOBaHHSA
CTOCOBHO IOPUAWYHOI BiIOBiTaILHOCTI 3a MOPYIIIEHHA
3aKOHOZABCTBa y cdepi 0XOPOHU, BUKOPUCTAHHA U
BiITBOPEHHs PiAKicHMX i Takux, 1m0 mepebyBaioTh
miJ 3arpo30i0 3HWKHEHHS, BUIB POCIMHHOTO CBITY,
3aHeceHUX N0 YepBoHOI KHUTM ¥YKpaiHu, BimCyTHI.
Buxoasaum 3 mporo, OKpecijieHe IMUTAHHSA PO3TJAA-
TUMEThCS B JaHili HayKoBill myOJikarrii.

Mera craTTi osiAirae B aHaJi3i BimmOBIAHUX Teope-
TUYHUX IMIOJIOXKEHD 1 MPaKTUYHUX ITOPOOKIB HAYKOBIIiB
CTOCOBHO CTaHy 3aKOHOIZABUOTO 3a0e3meueHHs i BU-
3HAUEHHA 0COOJMBOCTEN IOPUAUYHOI BiATIOBiZaIbLHO-
cTi y cdepi 0XOpOHM, BUKOPUCTAHHA 1 BiATBOPEHHA
piaxicHmx i TaKkux, 110 mepeOyBaOTh IIiji 3aTPO30I0
3HUKHEHHS, BUIiB POCIMHHOTO CBiTY, 3aHECEHUX IO
YepBoHOI KHUTH YKpaiHU, a TaKOXK HaJaHHI IIPOIIO-
BUIIIN II[0/I0 BAOCKOHAJIEHHA YMHHOTO (DJIOPUCTUUHOTO
3aKOHOZIaBCTBA B AaHiN cdepi.

Bukaam ocHoBHOrOo mMatepiaiay. SIK yKe HaroJo-
IITyBaJoCA, OMHUM i3 HalioOTOBOpIOBaHIMIMX i HaM-
OOJIIOUIIINX IHUTAHb CHOTOJEHHSA € CBiTOBA €KOJIOTiu-
Ha Kpusa, siKka posmnouanaca y cepenuri 70-xX pokis,
i i1 macaigkm. K mepeKoHyOTH (paxiBIli, ocTaHHIM
YacoM PiBKO 3aroCTPUJIMCA CYIEPEUYHOCTI MiK IIpu-
pomoro i JomMHOI0, TOOTO Mae Miciie iX KOHQIIIKT,
mopylnujgaca piBHOBara mpUPOTHOTO KPYroodiry
PEYOBMH, yce BKa3aHe CTaJocA Uepes3 aKTHUBisalliio
roCIoAapCchKOl MiAJNBHOCTI JIIOAWHU i POSIIMPEHHA
BiBeeHUX IJid 11 IPOBEIEHHA 3eMeJIb, ippalioHaJIbHL
IpoIlecw HapojgoHacejaeHHdA ToIo. Tak, y pesyabraTi
BKAa3aHOTO0, a TAKOXK y 3B’A3KY 3 HEJOCKOHAJIICTIO
icHyrouoi 3akoHOmaBuOl 0asu i cucTeMu ympaBIiHHA
3aMOBiTHOIO CIIPaBOIO, BiJICYTHICTIO UWiTKO BUBHAYEHOL
cTpaTerii pO3BUTKY OCTaHHBOI, HUBBKUM pPiBHEM (i-
HAHCOBOT'O U MaTepiaJbHO-TEXHIYHOTO 3a0e3IIeueHHA
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oprasisariii i (hyHKIiOHyBaHHA IIPUPOJHO-3aIIOBITHOTO
¢doHIYy, HEBIATIOBIAHICTIO CUCTEMU OXOPOHU TEPUTO-
pi#i # 00’eKTiB IPUPOLHO-3aAMOBIZHOTO DOHAY cyUac-
HUM BUMOTaM, HU3bKUM DPiBHEM €KOJIOTiUHOI OCBiTH
7 imdopmoBaHOCTi HaceseHHA 3’ABJIAETHCA 3arposa
HeIiJIbOBOT'0 BUKOPUCTAHHA 1 BTpaTH TepUTOPid Ta
00’€KTiB IPUPOTHO-3aTIOBIAHOTO (DOHAY, a TAKOMK CIIO-
cTepiraerbcs 30i7bIIIeHHS BUAIB POCIWH, AKi Ha0y-
BaIOTh CTATyCy PiAKiCHUX 1 3BHMKAOUUX, 3aHECEHUX
no YepBonoi kEurm Ykpainu. Ha mamy nymKy, came
IiATbHICTD JIOMWUHU, IKA, BUPYOYIOUU JicH, OCYIITYIO-
uyu 60JioTa, ToOyBaOUM OYPIINTHUH, 3HUIITYE TPUPOIHE
cepemoBUINe iCHYBaHHS 00’€KTiB POCAMHHOTO CBiTy,
CTaHOBUTH OCHOBHY Hebe3meKy i 3arposkye 6iosoriuHo-
My pisHOMaHiTTIO (hstopu. 30KpeMa, OCTaHHIM yacom
yepes PO30PIOBAaHHA 3eMeJib, BUPYOYBaHHA JiciB i3
TOJAJIBIIIO0 3MiHOIO I[iJTFOBOTO IPUSHAUYEHHSA 3€MEJIb,
ocyuieHHA ab0 00BOJHEHHSA TEPUTOPiil, IPOMUCIIOBE,
JKUTJI0BE ¥ mauHe OYAiBHUIITBO TOIO KaTacTpodiu-
HO 3MEHIITYIOThCA IIJIOIi TePUTOPiil BOAHO-00JIOTHUX
yrigb, CTEIIOBUX €KOCUCTEeM, MPUPOAHHUX JiciB [1].

Bepyunu Bce BuIleHaBeneHe 0 yBarm, a TaKOXK i3
MeTOoI0 (DOPMYBAHHA ¥ HPUINEIJeHHA IpoMamdHaAM
€KOJIOTIYHUX IIIHHOCTEeH i YKOPiHEeHHA 3acajl CTaJIoro
CIIOJKMBAHHSA I BUPOOHUIITBA, 30eperkeHHA i BiATBO-
PEHHSA HaBKOJIUIITHHOTO IPUPOSHOTO cepenoBuIra Bep-
xoBHa Pama Ykpainu 28 miororo 2019 poky mpuitHama
«ITpo OcHoBHi Bacagu (cTpaTerito) gep:KaBHOI €KO0JIO-
riuroi moxituku Ykpainu Ha nepiong mo 2030 pory»
(mami — Crpareria) [1], B AKili oKkpecyieHO TOJIOBHI
mijgi # 3aBHaHHA. 3BicHO, JemyTaTu HpPW yXBaJeHHi
IOKYMEHTa cIirpaJjiacad Ha BUABJIEHI IPUYUHU €KOJIO-
rivaux npobieMm YKpainu i (piHAHCOBY CIIPOMOIKHICTH
nep:kaBu ix BupimwuTu. 3riguo i3 Crparerieio MeToi0
€KOJIOTIUHOI TOJITUKYU € HOCATHEHHSA MTO0OPOro CTaHy
IOBKIJIJIA MIJIIAXOM 3alIPOBAIKEHHA €KOCUCTEMHOTO
OigXooy M0 BCiX HAMPAMIB COIliaabHO-eKOHOMIYHOTO
PO3BUTKY YKpaiHu 3aa/id 3a0e3rneueHHsT KOHCTUTYITit-
HOT'0 IIpaBa KOYKHOI'O I'poMajdHUHA YKpaiHu, 3aKpi-
mienoro y ctr. 50 Koucruryiii Ykpaiuu [2], Ha uucte
¥ GesmeuHe MOBKiJIA, BIPOBAMKEHHs 30a7IaHCOBAHOTO
TIPUPONOKOPUCTYBAHHA i 30epeKeHHA I BiTHOBIEHHA
TIPUPOJHUX €KOCcHucTeM, Oiosoriunoro Ta janpamiad-
THOTO PiBHOMAHITTA.

Tak, y posgini IT Crparerii cepes oCHOBHUX iH-
CTPYMEHTIB [Iep:KaBHOI €KOJIOTiuHOI HOJIITUKM 3a-
KpinjgeHo 3abesmedeHHS HEBiIBOPOTHOCTI Bifmo-
BiaJIbHOCTI 3a TOPYIIIEHHSA NPUPOJOOXOPOHHOTO
3aKOHOABCTBa, a TAaKOX BUBHAUEHO IPiOPUTET 3a-
CTOCYBAHHS IPUHIIUIIIB IePEeCTOPOTH, MTPEBEHTUBHOC-
Ti (3amobiraHHA), IPiOPUTETHOCTI YCYHEHHA AKepes
mKoau moBKijIio [1]. ¥V KOHTEeKCTi cKasaHOTO BapToO
"HaBectu AyMKy A.Il. T'eTbMaHa, AKUA HATOJOIIYE,
10 IPUAWYHA BiAIOBIJANBHICTE V Taay3i OXOpOHU i
BUKOPUCTAHHS POCJIUHHOTO CBiTY CTaHOBUTL CODOOIO
npumycoBe (KapajbHe) 3a6e3leueHHsT TPaBOBUMU
3aco0aMy BUKOHAHHSA CIEIiaJbHUX BUMOT 3aKOHO-
IaBCTBA PO POCJMHHUI CBiT ab0 3aCTOCYBaHHSA [0
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BUHHUX 0Ci6 KoMIleHcaliiiHux 3axofiB. IIpu mpomy
HAYKOBEIlb 3ayBaXKy€, IO I/l IMOPYIIIEHHAM 3aKOHO-
JaBCTBA IIPO POCJAWMHHUM CBIT CJIiJ PO3YyMiTHM TpPOTU-
mpaBHY mifo abo 6e3misabHICTH, AKA 3aBAA€ IIKOIU
00’eKTaM POCJIUHHOTO CBiTY UM He 3aBIA€ TAKOI ITKO-
U, ajie CIpPsAMOBaHA IIPOTU BCTAHOBJIEHOTO IOPAAKY
BUKOPUCTAHHA 00’€KTiB POCIMHHOTO CBiTYy, 3a IO
mepenbavaeThCcA BiAMOBiZaNbHICTE BUHHOI B I[HOMY
ocobu [3, c. 456].

¥ cBomw uepry, I.1I. Kapakam, BuBuatouu oxpeciie-
He MUTaHHSA, BKa3ye, 1[0 HOPMU IIPUPOHOPECYPCOBO-
T'0 11 eKOJIOTiYHOTO IIpaBa MiCTATH MepesiK HanoiIbI
XapaKTepHUX MOPYIIeHb ITpaB i 000B’A3KiB, a CaHKITil
3a iX BUMHEHHA IepeadaveHi KPpUMiHAJIbHUM, aJMiHi-
CTPATUBHUM, IIUBIJIFHUM i TPYAOBUM 3aKOHOJaBCTBOM
[4, c. 431]. IlinTBepAKEeHHAM HAaHOI Te3U, HATPUKJIAT,
€ mososkenHaA craTti 40 3akony YKpainu «IIpo poc-
JUHHUHN cBiT» (maai — 3aKoH), AKOIO0 3aKpimieHo,
110 NOPYUIeHHS 3aKOHOLABCTBA IIPO POCAUHHUMN CBIT
TATHE 3a cO00I0 MUCIIUILIiHAPHY, aAMiHicTpaTUBHY,
IUBiIBHO-TIPaBOBY ab0 KpMMiHAJILHY BiAMOBiZa/b-
HicTh 3TimHO 3 3aKoHaMu YKpaiuwu [5]. Bizmosigzuo mo
3aKoHy 3a MOPYIIIeHHA 3aKOHOJAABCTBA HECYTh BiAIIO-
BiganabpHIiCTH 0c00M, BUHHI y: CAMOBLILHOMY CHEIiab-
HOMY BUKODPUCTaHHI IPUPOSHNX POCINHHUX PECYpCiB;
TMOPYIIIeHH]I IpaBUJI 3arajJbHOT0 BUKOPUCTAHHSA TIPU-
POIHUX POCIUHHUX PECYpPCiB; MPOTUIIPABHOMY 3HU-
IeHHi ab0 MOITKOAKeHHI 06’ €KTiB POCIUHHOTO CBITY;
TMOpPYIIeHHI BUMOT OXOPOHM YMOB MicIle3pocTaHHA
00’€KTiB POCJIMHHOTO CBiTY; MOPYIIIEHHI BUMOT W00
OXOPOHU, BUKOPUCTAHHA U BiITBOPEHHSA POCIUHHOTO
CBIiTY i Uac IPOEKTYBaHHA, PO3IMIIIIeHHA, Oy IiBHUII-
TBa, PEKOHCTPYKIIil, BBeJeHHA B Mil0, eKcIayaTarii
cropyn ¥ 06’e€KTiB, 3aCTOCYBaHHSA TEXHOJOTil, AKi
HeTaTUBHO BILJIMBAIOTH Ha CTAH 00 €KTiB POCIUHHOTO
cBiTy ToIo. BOauaeThcs 3a HeOOXigHe aKIleHTYBaTU
Ha TOMY, IO CepeJ MOPYIIeHb 3aKOHOAAaBCTBa IIPO
POCJIVHHUMU CBiT, 3raflaHNX y YaCTUHI APYTi# cTaTTi,
110 POBTJIANAETHCA, HEMA€E OKPEMOT0 BUIY IPABOIIOPY-
IIeHH oMo PiAKicHUX i Takux, 1110 mepedyBatoTh ITif
3arpo30i0 3HUKHEHH:, 3aHeCEHUX N0 UepBOHOI KHUTH
VYrpainu, pocamH. Y Tol caMe yac y 3akoHi 3adikco-
BaHO, IO MepeJIiK IIPaBOIOPYINIeHb He € BUUEPITHUM,
a TOMY 3aKOHOTAaBCTBOM MOJKe OYTH BCTAHOBJEHO
BiAmIOoBima/MbHICTE 1 3a iHIII Buagu mopyuleHEb y cdepi
OXOPOHU, BUKOPUCTAHHA U BiITBOPEHHSA POCIUHHOTO
cBity. [lyia mopiBHAHHA, Vv wacTuHi Apyrii crarti 105
JlicoBoro Komekcy YKpaiHM MiCTUTDH UiTKUI mepesik
TIOPYIIeHb JTicoBoro 3akoHomaBcTBa (ix 20), BUnHeHHA
AKUX TATHE 3a cO00I0 MUCIUILIiHApPHY, aAMiHicTpa-
TUBHY, ITUBLILHO-IPABOBY 400 KPUMiHAJNBHY BiZIOBi-
IaJbHICTH BiATIOBiMHO 0 3aKOHY, a B YaCTUHI TpeTiit
IaHol cTaTTi BKa3yeThCs, 1[0 3aKOHOM MOXKe OyTHu
BCTAHOBJIEHO BiIOBifa/IbHICTH i 3a iHIII OpyIIeHHA
JicoBOro 3aKoHozaBcTBa [6]. YpaxoByiouu Iie, IPOIIO-
HYE€MO AOTIOBHUTHU YaCTUHY ApPyry crarTti 40 3aKkoHy
Yxpainu «IIpo pocauHHUI CBiT» IepesikoM IIpaBoO-
TIOPYIIIeHb IOA0 PigKicHUX i TaKuX, 110 mepe6yBaioTh
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mif 3arpo30i0 3HMKHEHHS, BUIB POCIMHHOTO CBITY,
3aHeceHUX 10 UepBOHOI KHUTU YKpaiHuU.

dAK B)Ke 3asHauasJocdA paHimie, 3a TOPYIIIEHHH,
IOIIYINeH1 B mocaimkyBaHi# cdepi, MOXYTh HacTa-
BaTW BCi BuAmM opuandHOi BixmoBimanbHOCTi. Tax,
mificTaBOO IJis HACTaHHA aAMiHiCTPATUBHOI BifIIOBi-
IaJbHOCTI y chepi mMOpyIIeHHA BUMOT 3 OXOPOHU BU-
IiB TBapuWH i pOCJUH, 3aHEeCEeHUX N0 YepBOHOI KHUTHU
YKpainu, # 0XOpoHU 00’€KTiB POCIMHHOTO CBIiTY €
BUMHEHHA aJMiHiCTPATUBHUX €KOJOTiUYHUX IIPaBo-
MOpYyIlleHb, CAaHKIII 3a AKi mepexmbaueni ct. 88, 881,
90 i rmaBor 7 «AmmiHicTpaTHBHI IPaBOIOPYIIEHHS
y cepi 0XOpoHU MTPUPOIU, BUKOPUCTAHHA IPUPOTHUX
pecypciB, OXOPOHU KYyJIbTYpPHOI cnammmuumu» Komekcy
VYxpainu npo agMmiHicTpaTuBHI npaBomopyIiieHHA [7].
BuBuenHsa mosiosKeHh HOPMAaTUBHUX aKTiB Ja€ IijgcTa-
BU CTBEDP/»KYyBaTH, 110 aAMiHiCTpaTMBHA BiATIOBiAAIE-
HIiCTH 3a €KOJIOTiuHI IIPaBOIIODPYIIIEHHS Mae Ha MeTi
OXOPOHY i 306eperkeHHs HaJEKHOTO M BiTHOBJIEHHS
TIOPYIIIEHOTO CTaHy HAaBKOJUIITHLOTO IPUPOIHOTO Ce-
pemoBuIlia i MOro CKJIAOBUX; 3alobiraHHA BUMHEH-
HIO HOBUX ITPABOMIOPYIIeHb; BiAIMIKOAYBAHHSA IITKOIN,
3aI0igHOI BiAIIOBIZHMM NPUPOSHUM pecypcaM 4u
00’eKTaM; BUKOHAHHSA i JOTpUMAHHA BciMa rpoMaisd-
HaM¥ I OPUAUYHUMY ocobaMu (He3asie:KHO Bim opm
BJIACHOCTi) BUMOT €KOJIOTiYHOTO 3aKOHOJAaBCTBA; BU-
XOBaHHSA B JIIOJIENl €KOJIOTiYHOI KYJIbTYyPU; TOKapaHHA
MIPaBOIOPYIITHUKA ILJIAXOM OOMEKeHHSA HOoro ImpaB
i cBOOOM, IIOKJIAMEHHS HAa HBHOTO JOJATKOBUX 00OB’s3-
KiB, HacTaHHA HeTraTHUBHUX HacJaigkis. Haromocmmo,
10 YMHHE aaMiHicTpaTWBHE 3aKOHOIABCTBO HE A€
y3araJibHEHOT0 BI3HAUEHHS IMOHATTA «CY0’ €KT aaMi-
HiCTPATUBHOTO MPOCTYIKY» YU «CY0 €KT BUMHEHHS
aaMiHiCTPaTMBHUX TPaBOIOPYIIIEHB» y chepi 0Xopo-
HU 006’€KTiB POCIMHHOTO CBiTY, OiJbII TOTO, TAKOTO
TEPpMiHYy He B)KUBae. BBarkaemo, 1110 agMiHicTpaTUBHA
BiAIOBiJa/IBHICTD 3aCTOCOBYETHCA IIEPEBAIKHO AK J0-
OOMiXKHUH 3aXiJl, a TOMY IIPABOOXOPOHHUM OpraHam
cain fioro epeKTUBHIiIIIE BUKOPUCTOBYBAaTH.

Kpim BuinenasBaHoi, icHye TaKOK i AUCITHIIII-
HapHa BiATIOBiaJIBbHICTH, IO BUCTYIIA€ OOHUM i3 3a-
co0iB BILIMBY Ha 0¢i0, AiAJBHICTHL AKUX 3 OXOPOHU,
BUKOPUCTAHHA I BiITBOpPEHHS 00’€KTiB POCIMHHOTO
CBiTYy € mocamoBuM 000B’sa3koM. Jlomaemo, IO BUAU
OVCIUILTIHAPDHUX CTATHEHDb 3a BiATIOBiHI mpaBomopy-
IeHHa v 1t chepi mepembaueni Komexkcom zaxoHiB
mpo mpario Yipainm (mani — K3ull Yikpaium) [8].
Hanpukaazg, srigao i3 crarrero 147 K3ull Yxpai-
HU 70 0ci6, BUHHUX y BUYMHEHHI AUCIIUILIiHAPHOTO
MIPOCTYIKY, MOMKYTh OyTH 3aCTOCOBaHi Taki muciu-
IUTiHApHI CTATHEHHA, AK JAoraHa i 3BisbHeHHdA. [na
OKpeMHUX KaTeropiili mpamiBHUKIB 3aKOHOJaBCTBOM,
CTATyTaMU i MOJOMKEHHAMU PO TUCIUILIIHY MOMKYTh
OyTu mepembaveHi ¥ iHIT AUCIIUILTIHADHI CTATHEHHA.
IIpoTe 3aKOHOLABCTBOM He 3aKPiIlJIeHO KOHKPETHO-
IO IepeJiKy AUCHUIJIIHAPDHUX MIPOCTYNKiB y cdepi
O0XOpOHU 00’€KTiB POCIMHHOIO CBiTy, 3a AKi Hacrae
BigmosiganpHicTs. OCOOJIUBiICTIO HAKJIALEHHS SUCILH-

IUTIHAPHOTO CTATHEHHA € Te, II0 BOHO MOXKE HaKJa-
JaTucA Ha IIPaBOIOPYITHNKA He3aJe’KHO BiJ HACTaH-
HA eKOJIOTIUHUX HAaCJiIKiB, 3a ogHUM Jiuiine (hakToM
BUMHEHHS mpaBomopymienusa [9, c. 135-136].

HacTtynHuM BMIOM BiZIIOBiZaJIbHOCTI 3a BUMHEH-
Hs TIPaBOMOPYINeHb, OB’ A3aHUX i3 3HUIEHHAM abo
TIOTITKOKeHHA 00’ €KTiB POCIUHHOTO CBiTy, BUKOPHUC-
TAHHAM i OXOPOHOIO JIiICOBUX HacaJKeHb B YKpaiHi, €
KpUMiHAJIbHO-IPAaBOBa. ¥ MaHOMY BUIAAKYy HUAETHCA
mpo crarti 245 i 246 KpuminanbHOro Komekcy YKpa-
inm (mani — KK Ykpainnm), srifHO 3 AKMMU BCTAaHOB-
JIeHO He TiThbKW KPUMiHAJBbHUN 3aXWCT BiJ HE3aKOH-
HOI BUPYOKU, a ¥ Bil 3HUINMEHHA W MOIMKOMKEHHSI
B immmumii cmoci6. Kpim Toro, srigmo 3i ct. 252 KK
Vipainu BinmoBiganapHICTHL HAacTae 3a yMUCHE 3HU-
IeHHA ab0 MOMIKOAMKEeHHS TepUTOPill, B3ATUX IIif
OXOPOHY JepsKaBu, i 00’€KTiB IPUPOIHO-3aTIOBITHOTO
Gdouay [10].

Y KOHTeKCTi HaBeJeHOTO BapTO 3BEPHYTHU yBary
Ha HUBKY MOMEHTiB, II[0 MalOTh MicIle ¥ 3aKOHO/aB-
ctBi Yrpainu. Ilo-nepirte, y 6ispmrocti BUNagKiB AK
000B’A3KOBUI HACIiZOK KPUMiHAJIBHOTO IPABOIIOPY-
IeHH TependavacTbCcA 3alOAiAHHA IITKOIU JeprKaB-
HOMY ¥ IIpWBATHOMY MalHY, IPUPOJHUM pecypcam,
a 010 KPUMiHAJBHOTO IMOKapaHHA 3a 3aNOMiAHHA
IMKOAY BUKJIOUHO IPUPOTHUM pecypcaM KOTHOTO
OpUINCy He icHye. ¥ IIbOMY BUIIAAKY BOHU PO3TJIIA-
IaloThCcA TiMbKU SK 00 €KTH IpaBa BJacHOCTi, 0e3
ypaxyBaHHA 1X ekoJioriunux QyHKNi#. Ilo-mgpyre,
HaHECEeHHsA 3HAUYHOI IMKOAU Jep:KaBHOMY 1 mpuUBAT-
HOMY MaiHy ¥ 3HauHe 3a0pyIHEHHA HaBKOJUIITHLOTO
cepemoBUIla Uepes Ail mocagoBUx 0cib, TOBHOBaKEHHA
AKUX TIOB’A3aHiI 3 HAJaHHAM JileH3ili Ha BUPYOKY
JiciB, BUBHAIOThCA HEOOXiZHMMM HACJigKaMU BUN-
HeHHSA 3JI0UMHY. Bigmosiguo, aKIimo He Oyae 3aBIaHO
30UTKiB MaliHOBUM iHTepecaM, mii, IO IPU3BEJU IO
3al0JiAHHA 3HAUHOI IIKOAM IIPUPOLi, He € KPUMi-
HaJIbHO KapaHWMHU, a I1e, Y CBOIO Uepry, CBiIUuTh PO
irHopyBaHHA 3aXUCTY €KOJIOTIiUHUX iHTEepeciB.

IIpomoB:KyOUM POBIJIAL MUTAHHA, HATOJIOCUMO Ha
e OJHOMY BHUJI BiAmoBimaiabHOCTI 3a MOPYIIIeHHA
3aKOHOJABCTBA y c()epi BUKOPUCTAHHA POCJIUHHOTO
cBiTYy — muBinbHO-mIpaBoBiii. OcTaHHA BCTaHOBJIEHA
HACTYOHUMU HOPMATUBHO-ITPABOBUMH aKTaMMU: IIO-
cranoBamu Kabinery MinictpiB Ykpainu (Bix 8 KBiT-
Ha 1999 pory Ne 559 «IIpo Takcu mja oOUMCIeHHSA
PoO3Mipy HIIKOIM, 3aMOAisTHOI 3eJJeHUM HaCaIKeHHAM
y MeKaxX MiCT Ta iHIMMX HaceJleHWX TYyHKTiB» [11],
Bix 23 sunmua 2008 pory Ne 665 «IIpo 3aTrBepm:xeH-
HS TaKC IJiA OOUMCJeHHA PO3Mipy ITKOIM, 3aImomid-
Hol Jicy» [12], Big 7 nuctromama 2012 pory Ne 1030
«IIpo posmip KomIeHcallii 3a He3aKOHHe NOOYBaHHA,
BHUINEHHA ab0 MOMKOMKEeHHA BULIB TBAPUHHOTO
i pocamHHOTO CBiTY, 3aHeceHUX N0 UepBOHOI KHUTHU
Vkpaiam, a TakOoK 3a 3HUIIEHHS YU IOTipIIIEHHA ce-
penmoBuilia ix mepedyBauHuA (3pocTausa)» [13), Haka-
30M MinicTepcTBa 3aXUCTy HOBKiJNIA Ta MIPUPOLHUX
pecypciB Ykpainu Big 13 :xoBTHA 2022 pory Ne 424
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«IIpo sarBepm:xeHHA MeTOOAUKYN BU3HAUEHHS IITKO-
oy Ta 30UTKiB, 3aBHAHUX TEPUTOPiAM Ta 06’eKTam
IPUPOIHO-3aTIOBiAHOTO (POHAY BHACHiZOK 30pOIHOI
arpecii Pociticeroi @enmeparii» [14].

Ocob6auBocTi ii HacTaHHA MOXKHA 3’sicyBaTH, O3HA-
momuBIIUCh 3i cT. 69 3axkony Yrpainu «IIpo oxopo-
HY HaBKOJUIITHBOTO MPUPOAHOTO cepemoBuina» [15].
Tak, 3rigHOo 3 MpuUNucaMu 3rajJlaHOol HOPMU IIIKOJA,
3amofisgHa BHACIIOK MOPYIIIEHHA 3aKOHOJaBCTBA IIPO
OXOPOHY HABKOJUITHHOTO IPUPOAHOTO CEpPemOoBUIIA,
migasarae KoMmeHcallii B IOBHOMY 00cs3i. 3ayBaru-
MO, IO ITPABOBUM MeXaHi3M KOMIeHcalil mIKomu
3a eKOJIOTiUHi IIpPaBOIOPYIIIEHHA HE € HOBEJOIO IJd
BIiTUMBHAHOI HAYKM €KOJIOTIiYHOTrOo mpaBa. 3o0Kpema,
oro xKommyiekcHo mocaimmaa M.B. KpacroBa y mo-
Horpadiunii podori «KomneHcania mronm 3a eKoJio-
TiYHUM 3aKOHOJABCTBOM YKpaiHM! (TEOPETHMKO-IIPAaBOBi
acmekTn)» [16].

Kpim Toro, ocobu, sKuM 3aBAAHO TAKOl ITKOIM,
MalTh IPaBO Ha BIAIMKOAYBAaHHSA HeEOAePIKaHUX
npubyTKiB 3a uac, HeoOXimHUI AaA BiAHOBJIEHHSA
3I0POB’A, AKOCTI HABKOJUIIHBOTO IPUPOAHOTO Ce-
penoBuIlla, BiITBOPEHHA IIPUPOLHUX PECcypciB mo
cTaHy, TPUIAATHOTO [JisT BUKOPUCTAHHA 34 IiJILOBUM
npusHaueHHaM. Ocobu, AKi BOJIOiIOTH mKepesamMu
nigBuieHoi ekoJioriunoi Hebes3mexku, 3000B’sA3aHi
KOMIIEHCYBATHU 3aMOofiAHY HIKOAY TpoMaasHaM Ta
IOPUANYHUM ocobaM, SKIIO He AOBEAYTh, IO ITKOIA
BUHUKJIA BHACTIOK CTUXIWHUX TPUPOAHUX ABUII] YN
HaBMUCHUX Jill moTepHintux.

JJisg IIOBHOTU BUCBITJIEHHSA IUTAHHA BapTo 3Y-
OIUHUTHCA Ha IPAaBOBOMY peryJIOBaHHI KOMIIeHcAIril
IIKOAY 3a JIiICOBUM 3aKOHOJABCTBOM i 3aKOHOIaBCTBOM
npo pocamHHUN cBiT. Tak, mpoBemeHe HAYKOBIAMU
B rajiy3i eKOoJOoTiuyHOTO ImpaBa AOCJIiI)KEeHHA a0
3MOTYy BCTAHOBUTH, IIT0 B HBOMY, K i B OiJbIIOCTi
rajgyseil eKOJIOTIiYHOTO 3aKOHOIaBCTBa, MeXaHi3M pe-
T'yJIIOBAaHHS KOMIIEHCAIil IMTKOAM He TOBHOIO MipOro
BPaxOBY€ IIPEBEHTUBHY CIPAMOBAHICTD ITHOTO iHCTHUTY-
Ty, 3Ba’Kaioum, 1110 Taki 00’€KTU MPUPOAY BUKOHYIOTH
BaJKJIUBI IPUPOLOOXOPOHHI (GyHKIIII Ta 3maTHI uepes
CBOl BJIACTUBOCTI BiJJHOBJIFOBATU NOPYIIEHUN aHTPO-
TMOTeHHUM BILIMBOM CTaH AOBKijmaa [17, c. 127-129].

3ayBasKuUMO, IO ITKOJA, 3aBHaHa 00’eKTaM pocC-
JIMHHOTO CBiTy, 3a3BMYail BU3HAYAETHCA BiAIOBiTHO
0 PO3po0JeHUX TaKeC, IMiJg AKUMU BapTO PO3YyMiTHU
BCTAHOBJIEHI Jep:KaBHUMU OpraHaM{ pO3Mipu 306UT-
KiB, 3aBmaHux mum ob’ekraMm. Ha mamy nymMiKy, mo-
CUTH CJIYIITHO HATOJIOIIYETHLCA HA TOMY, IO ITKO[A,
3aTloisTHAa OXOPOHIOBAHUM 0iOJIOTIUHMM BHIAM i TIpu-
pomHUM iX apeajaM, MOKe OyTU BU3HAUeHA AK OYIb-
AKa IIIKOoJa, IO Ma€ 3HAUYHUUM HeraTUBHUU BILJINB Ha
CUPUATINBUN CcTaH 30eperKeHHa TAKUX apeasiB i Bu-
nmiB, a il posmip Mae omiHOBATHUCA 3 OTVIAAY HA KiJb-
KicThb 06’€KTiB POCIMHHOTO CBiTY ¥ Jicy, iX TyCTOTY
a00 OXOMJIEeHY TTOBEPXHIO, POJIb IOA0 30epesKeHHd X
BUIIB ab0 apeasiB, piAKicTh, MOMKJIUBICTEL MO IIOIIH-
PeHHs, PO3MHOMKeHH:A ToIro [17, c¢. 230].
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He MosxHA OMUHYTU yBarow # TOro, 1o He 3aBiKAU
MOJKHa, 3 OMHOTO OOKY, BiAIIIKOAYBATHU B IIOBHOMY
00csa3i 3amomissHy 00’€KTaM POCIMHHOTO CBITY €Ko-
JIOTiUHY ITKOJY, IIO-APYyTe — IIOHOBUTH iCHYIOUMH IO
ii saBmanua craH. lle mosAcHIOETHCA KigbKoMa (hak-
Topamu. Ilo-mmepiite, 6araTo IPUPOITHUX PECYPCiB A
CBOTO BiTHOBJIEHHA IOTPeOy€e 3HAUHOTO IIepioAy dacy
(mecaruimitTra), i, BiATOBiAHO X MOBHE BimHOBJIEHHA
He MOKe OyTu 3abesmeueHe OKPEMUM IIPABOIIOPYII-
HuUKOM. Ilo-mpyre, po3Mip HIKOAW HEMOMKJIUBO PO3-
paxyBaTu Bimpasy B IMOBHOMY 00cs3i, 60 HeraTuUBHi
HaCJiIKU, CIPUYMHEHHI eKOJIOTiuHill cucremi Ta Iii
3B’A3KaM, MOXKYTh HOCUTHU IIPUXOBAHUIN XapakTep,
a iX IposaB cTaHe NOMITHUM uUepe3 AOCUTH 3HAUHUU
MTPOMiKOK uacy (Bif AeKiTbKOX MicAIliB 0 MeKiTbKOX
IecATUIiITh). ¥ 3B’A3KY 3 UM aKTyaJbHOCTI Haly-
Ba€ NMUTAHHA BiAIMKOAYBaHHA TaK 3BAHOI « MHHYJOL
mKoau». Hacammepen 1ie cTocyeThcA 3a0pyTHEHUX
YHAaCJIiIOK TOCIOfapChKOl AiANIBHOCTI I TEXHOTE€HHUX
aBapiil TPUPOTHUX TEPUTOPili Ta 00’€KTiB, 3 BEJIUKOIO
KiJTbKIiCTIO TOKCUYHUX 1 MIKiAIUBUX BimX0miB, 3a6py -
HIOIOUMUX PEYOBUH, IO PO3MIIleHi Ha HUX.

Y KOHTeKCTi HaBeIeHOTO He MEHIIOI 3HAUYIIOCTi
HabyBae TO# (akKT, 1110 moJaoKeHHa cTaTTi 20 3aKoHy
VYxpainu «IIpo UepBony KHuUTYy YKpainu» (ocTaH-
HA pefakiiia craTti maryerbess 2017 pokoMm), B SKUX
HaeTbCsA PO BIATIOBIAAIBHICTD 3a IIOPYIIIEHHA 3aKOHO-
IaBcTBa y c(hepi OXOPOHM, BUKOPUCTAHHSA 1 BiITBOPEH-
HA pigkicHmx i TaKkmx, 110 mepedyBalOTh i 3aTPO30I0
3HUKHEHH#, BUAIB TBAaPDMHHOIO i POCIMHHOIO CBiTY,
3aHeceHUX 0 UepBoHOI KHuUTM YKpainu [18], Ha meit
yac, Ha HANIy AYMKY, ysKe 3acTapisi.

Kpim Toro, 3amyia 3acTocyBaHHS TPUHIIUIY IIpe-
BEHTUBHOCTI HACTaHHA IOPUAWYHOI BiAIIOBimasbHOCTL
3a MIOPYIIIeHHA 3aKOHOMAaBCTBa y chepi BUKOPUCTAHHSI,
BigTBOpEeHHA 1 0XOPOHM 00’€KTiB POCIMHHOTO CBiTYy, 3a-
HeceHUX M0 YepBOHOI KHUTU YKpaiHu, JOIMLIBLHO 0ys0 6
BUJATHU OHOBJIEHY peflaKIlifo YepBoHOI KHUTH ¥YKpaiHu
(pocuHHMIA CBIT), AKA, 10 Pedi, BBAXKaeThbCA oMilliitHrM
IepsKaBHUM JOKYMEHTOM, III0 MiCTUTB IIEPEiK pPigKic-
HUX 1 TaKUX, AKi mepe0yBaioTh IiJl 3aTpP0O30I0 3HUKHEH-
Hf, BUAIB pocauuHOTO cBiTy. Kpim Toro, 6akamo B Hit
TaKOX HABECTUW y3arajJbHEHi BiJOMOCTi IIPO cydyacHUH
iX cTaH i 3axXomm IOJ0 iX 30epesKeHHs i BiITBOPEHHS.

Yce e mae 3pooutu Kabinmer MinmicTpis Yrpainu,
ARuM BigmoBigHo mo crarti 12 3axkony Ykpainu «IIpo
YepBouy KHUTY YKpainu» 3abesmeuye odiriiine Bu-
JaHHA U nomupeHHA UYepBOoHOI KHUTU YKpalHU He
pizmmie ogroro pasy Ha 10 pokis. Baitky 2019 poky
MinicTepcTBOM eKOJIOTii Oy OTOJIOIIEeH] 1Ba TeHIe-
pu Ha BUJaHHS GOTAHiUHOTO If 300JIOTiYHOTO TOMiB
YepBoHOI KHUTH YKpaiHu, aje oxoumx OpaTu y4acThb
y TeHIepax 3a BUCYHYTHX YMOB He 3HAMIILIOCS, TOX
TeHepu He BigOymucs, moBTopHi TeHAaepu B 2019 porri
He OTOJIOIIIYBAJMCA i, BiAIIOBiIHO, BUMOTH 3aKOHO-
maBcTBa He Oynu BukoHaHi. Tinmbku 24 Gepesua 2021
POKY OUIPUJIIOMHUJIO 3aTBEPAKEHUN HaKa3 3 OHOBJIE-
HUM TIEePeJIiKOM BHUIiB POCIMHHOTO CBITYy.
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Y 3akoni Ykpainu «IIpo OcuoBHi 3acamgu (cTpa-
Teriro) mepsKaBHOI eKOJIOTiuHOl HMOoJiTUKM YKpainu
Ha mepiox mo 2030 pory» saxpimieno, mo Kabiner
MigmicTpiB YKpaiHu y IIeCTUMICAYHUIN CTPOK i3 AHA
HaOpaHHA HUM YMHHOCTI Ma€e PO3pOOUTHU i 3aTBEPAUTH
HamionmanpHui#l miaH mili 3 OXOPOHW HABKOJUIITHBO-
ro mpupogHoro cepemosuinia [1]. Bkasame 3aBmaH-
Ha OyJio BUKOHaHe, a caMe po3mopAmKeHHAM Kabi-
Hery MinicTpiB Ykpainu Big 21 kBitHa 2021 pOKY
Ne 443-p mammii mmaH fmiti Ha mepiom mo 2025 poky
(mani — Ilmam) [19] 6yso 3aTrBepm:KeHo. 30KpeMa,
UM HOPMATUBHO-IIPABOBUM aKTOM BU3HAUYAIOTHCA il
1100 30eperkeHHs W BiJHOBJIEHHSA YMCEIHLHOCTI BUIIB
npuponHoi diopu i payHmU, y TOMY UKCIL Mirpyouux
BUIiB TBapWH, CEPENOBUII iX iCHYBaHH:A, PiAKicHUX
i TaKkmx, 110 mepedyBaIOTh Mif 3aTrP0O300 3HUKHEHH,
BUJIB TBAapUHHOI'O U POCJIMHHOIO CBITY 1 TUIOBUX
MIPUPOIHUX POCIUHHUX YIPYIMOBaHb, IO MiJIATa0OTh
oxoponi. Hanpukimazn, mo misaabHOCTi, cIpsAMOBaHOIL
Ha OXOPOHY 00’€KTiB POCIMHHOTO CBiTY, 3aHECeHUX
o YepBoHol KHUTU YKpaiHU, BiJHOCATH HACTyIHE:
3abe3IleueHHs BeJleHHA Oep:KaBHUX KaJacTpiB TBa-
puHHOTrO ¥ pocauuHOTO cBiTy (. 37 Ilmany), mpoBe-
IeHHA aHaJidy cTaHy PYHKI[IOHYBaHHS TeHETUUHOTO
0aHKy BUIIB POCIMWHHOTO CBiTY, 3aHeceHUX mo Yep-
BoHOI KHUTH YKpainu (u. 38 Ilnanmy) [19]. Buxomzaunu
3 HaBeIeHOTO, BUHUKAE MoTpeda y BHECEHHi Bifamo-
BiIHUX ITPONO3UILiil OO0 BCTAHOBJIEHHA IOPUAUYHOL

BiAIOBiZAMBLHOCTI 32 HeBUKOHAHHS a00 HeHAJIEKHOI0
BUKOHAHHSA TaHUX IPUIHCIB.

BucHoBku. BuBuuBmiu i npoaHajiszyBaBIIu IIO-
JIO}KeHHS YUHHOI'0 3aKOHOLaBCTBa YKpalHu, 30Kpe-
ma, Crparerii [1], HuHi 0cob6mMMBOI aKTyaJ bHOCTI
HabyBalOTh NMUTAHHA YyIOCKOHAJEHHA IOPUIUIHOIL
BigmoBimasbHOCTI 3a HpaBOIOpPYyIIeHHA y cdepi
BUKOPUCTAHHA, OXOPOHU ¥ BiATBOpeHHS 00’€KTiB
POCIMHHOTO CBiTYy, 3aHeceHUX M0 UepBOHOI KHUTHU
Vrpaiau, i BiAmIKOAyBaHHA €KOJIOTiUHOI IIKOAM,
3aBIaHOl NOCJHiMKYBAaHUM IPUPOIHUM 00’ €KTaM.
Bigmosinzo, icHye morpeba y BCTaHOBJIEHHI MigBU-
mIeHol IPUANYHOI BiAmoBimaibHOCTI 3a BUMHEHHA
CTOCOBHO HUX IIPAaBOMOpyIleHb. OmgHAK TIPU I[HOMY
BapTO maMm’ ATaTU, W0 ITKOJAA, 3aBAaHa TOBKiJJIO,
MOBHOIO MipOI0 He BiAIMKOJOBYETHCA, OCKIIBbKU il
HapaxyBaHHA 3AiHMCHIOETHCA Ha IIiicTaBi HUBKU
HOPMAaTUBHO-TIPABOBUX aKTiB, AKi, Ha Kajab, € He-
IOCTaTHBO e(hpeKTUBHUMU U JOocKoHasmMu. SIK HacTi-
JIOK, CTaH HaBKOJUIIHBOTO IIPUPOJSHOTO CEPeqOBUIIA
B I[iJIOMYy Ta MOTr0 OKPEeMHUX KOMIIOHEHTiB, 30KpeMa,
HaMOiIbIT BpasjiWBUX, a BiAMOBiAHO, I eKoJoTiuHOL
CHUCTEMU, IPOMOBKYE moripmyBaTuca. HaykoBmi #
3aKOHO/MIABIII MalKe He MPUAIIAOTh yBaru Iiif Ipo-
6JsieMi, 1110 6e3TmocepeqHbO MO3HAYAETHCA Ha Mi€BOCTI
YMHHOTO 3aKOHOZaBCTBaA (30KpeMa, eKOJOTiuHOoTO,
(GIOPUCTUYHOTO TOINO), AKEe HUHI mMOoTpedye mepe-
TJIAny @ y3TOomKeHHs.
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ATPAPHI ®IHAHCOBI MNMPABOBIAHOCUHU
OEPMEPCLKUX TOCINNOJAPCTB

AGRARIAN FINANCIAL LEGAL
RELATIONS OF FARMS

AHotauif. CTarTa npucBsYeHa gocnigeHHIo a2papHuX PIHGHCOBMX MPABOBIGHOCMH depmepCbkix 20cnogapcTs. [ose-
geHo, 1o aepapHi (piHaHCOBI MPABOBIGHOCHHYN epMepCbKMX 20COgapCTB YTBOPIOIOTb OP2AHIYHMIA KOMIIEKC BHYTPILUHIX Ta
30BHILUHIX MPABOBIGHOCHH, SIKi BUHMKAIOTb LLI0GO GOPMYBAHHSI PI3HOMAHITHUX 20C10GAPCbKMX POHGIB T iX BUKOPUCTAHHS], PO3-
rnoginy npnbyTKy epmepcbko20 20cN10gapcTsa, BegeHHs Oyx2aatepcbko2o 061Ky, 0naTy npavi YieHis gepmepcbKo20 20Cro-
gapcTBa Ta HaMaHux NpawiBHUKIB, BAKOHAHHS Ta 3abe3neyeHHs go20BipHUX 3000B8'93aHb, HAGAHHS iHaHCOBOI 3BITHOCTI Ta
Cn1aTM NogaTKiB, OTPUMAHHS KPeguTIB, CTPAXYBAHHS, iHBECTYBAHHS], HEMIATOCIPOMOXHOCTI, BIGLUKOGYBAHHS 30MTKIB T iH.

[igcTaBammn BUHWMKHEHHS, 3MIHW TA MPUMMHEHHS! a2papHUX GiHaHCOBMX MPABOBIGHOCUH BUCTYNAOTb NPABOCYOEKTHICTb
gepmepcbKix 20CN0gapcTB Ta iHLWMX crewianbHuX CyO'eKTiB K y4acHMKIB MPABOBIGHOCUH, HOPMM MPABA TA OPUGUYHI HAKTH.
IHTe2pOBAHMM 00'€KTOM a2papHMX PIHAHCOBMX MPABOBIGHOCKH epMepCbKix 20CN0GApCTB BUCTYNAKOTb (iHAHCOBI pecypcu, siki
00’egHyI0Tb 1) BAIACHI (iHAHCOBI pecypcy, OTPUMAHI B pe3y/bTaTi 20CrogapCbKoi gisiibHOCTi; 2) iHaHCOBI pecypcy, siKi HagaroTb-
s pepMepChbKIM 20Cr0gapcTBaM Sk gepkaBHa MigTpuMKa (gepxaBHa gornomoaa) 3 paxyHokK KOLUTIB [lepXaBHO20 Ta MiCLieBMX
O10g)KeTiB; 3) KpeguTHI Ta iHLWi 3anyyeHi GiHaHCOBI pecypcy. 3pobieHo BUCHOBOK, L0 HAMObIbLLIOK crieunPikolo XapakTepu3y-
I0TbCS1 A2papHi iHaHCOBI MPABOBIGHOCHHM, SIKi BUHMKAIOTb Y cepi HAgaHHs PiHAHCOBOI gepKaBHOI MIGTPUMKHM hepmepCbkum
2ocrniogapcTsam. Cepeg ocobnmMBOCTel BAPTO BUOKPEMUTH MOX/IMBOCTI gepxasy 3d gOMoMO20t0 eKOHOMIYHMX BAXKe/liB BI/INBA-
T Ha cnevianizavito epmepcbkix 20CNogapcTs Ta PO3BUTOK MPIOPUTETHUX BUGIB CilbCbKO20CMIOGapCbko20 BUPOOHMLTBA. Ha
MpuKAagi NpaBoBo20 pe_y/IOBAHHS CTUMYIIOBAHHS BUPOOHMLITBA OP2aHIYHOI CilbCbK020CN0gapcbKoi npogykLii pepmepchbkmmmn
20CrnogapCcTBamMu MOKA3aHO Pofib epXXaBi T HegepXaBHIX 0P2aHI3aLiil y pe2yntoBaHHi aepapHux PiHaGHCOBUX BIGHOCHH.

Knio4oBi cnoBa: a2papHi giHaHcoBi NpaBoBigHOCKHK, gepxaBHa PIHAHCOBA MigTPUMKA, KPegUTYBAHHS epmMepCbKiux 20C-
nogapcTs, BUPOOHMK CilbCbK020CNOgapCchKOi MPOgyKLii, op2aHitiHe CiibCbKo20Cnogapcbke BUPOOHNLTBO, NPUHLMMA GepKaB-
HOI MigTPUMKMN.

Summary. The article is devoted to the study of agrarian financial legal relations of farms. It has been proven that the agrar-
ian financial legal relations of farms form an organic complex of internal and external legal relations that arise in connection
with the formation of various economic funds and their use, the distribution of farm profits, accounting, payment of labor of
members of the farm and employees, fulfillment and provision of contractual obligations financial reporting and payment of
taxes, obtaining loans, insurance, investment, insolvency, compensation for losses, etc.

The legal personality of farms and other special entities as participants in legal relations, legal norms and legal facts are the
grounds for the emergence, change and termination of agrarian financial legal relations. The integrated object of agrarian fi-
nancial legal relations of farms are financial resources that combine 1) own financial resources obtained as a result of economic
activity; 2) financial resources provided to farms as state support (state aid) at the expense of State and local budgets; 3) credit
and other involved financial resources. It was concluded that the greatest specificity is characterized by agrarian financial legal
relations that arise in the field of providing financial state support to farms. Among the features, it is worth highlighting the
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state’s ability to influence the specialization of farms and the development of priority types of agricultural production with the

help of economic levers. The role of the state and non-governmental organizations in the regulation of agrarian financial rela-

tions is shown on the example of the legal regulation of stimulating the production of organic agricultural products by farms.
Key words: agrarian financial legal relations, state financial support, lending to farms, producer of agricultural products,

organic agricultural production, principles of state support.

Hoc'ranomca npooaemu. PepMepchKi rocogapcTBa
3aJIMIIAIOTHCA OJHI€I0 3 HAUIIOMUPeHIiMux Gopm
OiAIPpUEMHUINTBA B arPapHOMY CEKTOPi eKOHOMiKH,
iX mmTOMa Bara y CTPYKTypPi cy0’€KTiB rocmomapio-
BaHHA arpolIpPOMMCIIOBOTO KOMILJIEKCY, 3a JaHUMU
MignicTepcTBa arpapHoi MOJIiTHKU Ta IPOJLOBOJILCTBA
Vkpaiuu, ckaagae 67% [1]. IIpu nmpromy, ocobauBocTi
oprauizarii BUpoOHMYOTr0 mporecy y GpepMepcbKux
TOCIIONapCTBaX, iX BHECOK Yy JOCATHEHHA IiJel cTa-
JIOTO PO3BUTKY, AKUI Iependauae 30asIaHCOBAHICTD
eKOHOMIUHMX, COIiaJbHUX Ta €KOJIOTiuHuX ITijgei
CYCIILJIBCTBA, IITAHYBAaHHA KYJIbTYPHO-iCTOPUYHOI CIIajI-
mWuHY PepMepaMu AK HOCiAMU CiTBCHKOTO CIOCO0y
JKUTTA, AKA IEePeJAEThCA 13 MOKOJIHHA B IIOKOJIHHA,
aKTUBHA yYacTh y peaJsisdaliii comiaaibHUX IPOEKTIB,
K PisHOBUAY cOIliaJibHO BigmoBimasabHOTO 6isHecy,
3yMOBJIIOIOTH cIenU(MiKy arpapHuX IPaBOBITHOCUH 3a
ix yuactio. UinbHe MicIe cepe]; 3a3HAUEHUX IIPaBOBijI-
HOCUH HaJIeXKUTh arpapHuM (hiHaHCOBUM BiZHOCHHAM,
amxe (PiHAHCOBI pecypcH BifirparoTh OfHE i3 KJIIOUOBUX
3HAUeHb B YCIiITHOCTI (DYHKITIOHYBaHHS arpobisHecy
Ta BUKOHAHHI OCHOBHUX BUPOOHUUYMUX, COIiaJbHUX,
eKOJIOTiUHMX Ta iHmux (QyHKIi# arpapHOTO Oi3HECY.

Cran ompairoBanuda mpooaemu. OKpeMi acmekTu
¢diHaHCOBUX arpapHUX NIPaBOBiIHOCUH PO3IJIALAIU
y cBoOixX poboTax Taki BUeHi y rasysi arpapHoro mpa-
Ba, ak: I0.10. Baxkaii, O.B. T'agyposa, I.B. T'opicias-
cbka, A.M. 3emro, X.A. I'purop’eBa, B. M. €Epmosten-
ko, I'. B. Kaepiui, T.O. KoBanenko, M. A. Komuns,
I'.C. Kopuienko, T.B. Kypman, B. B. Hocixk, I.II. Ca-
donoB, A.M. CrariBka, I.C. CioiiBa, B.10. YprkeBuu,
I1.1O. IIIBemenxo Ta in. 3okpema, B. M. EpmoaeHKo
[2, c. 214-223], mocaim:Kkyiouu MaiHOBI IIpPaBOBiz-
HOCHUHU NIIPUBATHUX CiJIBCHKOTOCIOLAPCHKUX IiAIpu-
€MCTB, aHAJIi3ye OKpeMi mpobaeMu 111010 (hOPMYBaHHA
CKJIQIeHOTO KamiTaay epMepCchbKHX T'OCIOAAPCTB,
mpobJieMu POBIIOAIIY JOXOAY MisK ujleHaMu depmep-
cbKux rocmomapcTs. B.JO YpkeBuu, akIleHTye yBary
Ha B3a€MO3B’sI3KYy Ta B3aeMOZii BHYTpimHiX i 30B-
HINMTHIX arpapHUX IPaBOBIIHOCUH 1 BUOKPEMJIIOE IIO-
ITaTKOBI MPaBOBiTHOCMHYU Ta BiTHOCHMHU Aep:KaBHOIL
TiATPUMKHU CiJILCHKOTO TOCIOLapCTBa AK Pi3HOBULY
NPaBOBiTHOCWH i3 AEepP:KaBHOTO PETryJIIOBAHHS Cijb-
cbKoro rocmomapctsa [3, c¢. 86, 90-91]. Paxg my6i-
KaIili IpUCcBAYEHO TPOOJIEMHUM TUTAHHA IIPABOBOTO
peryjamoBaHHA arpapHUX Bi,ZLHOCI/IH B YMOBaX BOE€HHO-
ro cTaHy Imomo (imaHCOBOI mimxTpuMKU arpobiszecy
(T.B. Kypwmas, 10.10. Baxkaii, . A. T'onuapenko [4;
5] Ta arpocrpaxyBauusa (I'.B. Kuepini) [6]. EBouio-
IiA TPaBOBOTO PETYJIIOBAHHA AEPIKABHOI IiATPUMKN
OesmocepeHbBO (hepMepPChKUX TOCIOAAPCTB BUCBiT/IEHA

B moHorpadii O. B. T'adyponoi ta C.I. CuosonsKoi,
AK1 IOoCaigmam PO3BUTOK YKPalHCHKOTO 3aKOHOIaB-
cTBa y cepl gepskaBHOI IiATPUMKU (hepMepChKUX
TOCTIOZAPCTB Ta OKPEMi 3aX0[U AEeP:KaBHOI MiATPUMKMI
Big uaciB Cronmumincbkoi arpapHoi pedopmu 1906—
1911 pp. mo cworomenusa [7], Ta X.A. I'purop’esoi,
AKa 3OiMiCHMJIa KPUTUYHUU aHAaJIi3 3aXOMiB JepiKaB-
HOI HiATpuUMKU (pepMepChbKUX TOCIOLApCTB, AKi 3a-
CTOCOBYBAJINCH BIPOJOBYK OCTAHHIX TPUAIATU POKiB
[8]. BapTum yBaru € moHOrpadiuHe TOCTimKeHHS
mpobJieMHUX TUTAHb MaWHOBUX BimHOCUH (depMmep-
chrKux rocuozapcTs (B. M. €Epmosienko), 060poTy Uac-
TOoK y cKaameHomy Kamitaui (I. B. Crracubo-®PareeBa),
3BepHEHHA CTATHEHHS HA YaCcTKY B CKJIaJleHOMY Ka-
miTanxi hepMEpPCHKOTO IrOCIOoZapcTBa B Ipolieci O6aH-
kpyrcrBa (0.0. BaHacbko), mIep:KaBHOI MiATPUMKM
depmepcbrux rocuomapcTB (C.I. MapueHKOo) uepes
mpusMy cymoBoi mpakTuku [9]. K cBiguuTs amasia
3a3HAUYEHUX BUINlE HAYKOBUX IIpallb, IpobiieMaTuKa
arpapHux (piHaHCOBUX BiIHOCWH € Ha3pijIo0, OKpe-
Mi pPiBHOBHIM IIMX IPABOBIAHOCWH IIOCTIAHO € IIpen-
MEeTOM HAyKOBOTO IIOIIYKY, BOZHOYAC, KOMILJIEKCHE
IOCHTiI)KeHHA, IPUCBAUEHE arpapHuM (iHaHCOBUM
IIpaBoOBiAHOCWHAM (pepMepPChbKUX TOCIONAPCTB, Hapasi
BiicyTHE, IO aKTyaJidye maHe MOCJIiIKeHHS.

MeTor0 CTATTi € aHai3 YMHHOTO 3aKOHOJaBCTBA Ta
IOPUIUYHOI JiTepaTypu L1040 arpapHux (piHaHCOBUX
IpaBOBiHOCUH (hepMepChbKUX T'OCIOJapCTB, BU3HA-
YeHHS MPO0JIeM i IporaJnH y peryJaioBaHHi BKasaHUX
BiTHOCHH Ta ONPAIIOBAHHA ITPOMO3UIIIN IOJO BAO-
CKOHAJIEHHA YMHHOI'0 3aKOHOJABCTBAa y NaHil cdepi.

Buxaan ocHoBHOro marepiaay. IOpugnuna mpu-
pona arpapHux (iHaHCOBUX BiJTHOCUH O3HAYYETHCHA
KOMILJIEKCHUM XapaKTepOM B3aeMO/il BHYTPILITHIX Ta
30BHIIITHIiX arpapHUX BiHOCUH, iX CTPYKTYPHUM eJie-
MeHTaM IpPUTaMaHHaA IeBHa cmenudika, 3yMoBJIeHAa
0CODOJIMBOCTSAME IIPABOBOTO CTAaTyCy (hepMepChKUX TOoC-
IIOJAPCTB AK IpiopuTeTHOI (hOPMU I'OCHOLAPIOBAHHSA
Yy CLIBCBKOMY T'OCIOapCTBi, chepoio CiIbCHbKOTOCIIO-
IapChbKOl AiAJBHOCTI YM BHUAOM CiJIbCHKOTOCIIOMAP-
CbKOI MPOAYKILii, 1110 BUPOOIAETHCS (OpraHiuHa Ciib-
CBKOTOCIIOIapChKa MPOAYKILiA, IPOAYKIIiA AUTAIOTO
XapuyyBaHHSA TOIIO).

Ax cupaBemmuBo 3aszHauae A.M. CrariBka, BaK-
JIUBOIO 0cOOJMBicTIO (hiHAHCOBUX BiTHOCUH CiIBCHKO-
TOCIIOAPCHKUX IiATIPUEMCTB € ocobsimBa chepa ix
(GYHKI[IOHYBaHHA Ha BigqMiHy Bix pimamcoBux BimHO-
CUH B TOMY PO3yMiHHi, B AKOMY Ma€ MicIile B HayIIi
¢inascoBoro npaBa. PiHaHCOBI BiJHOCHHU 3a ydac-
TIO CiJTbCHKOTOCIOAAPCHKUX IMiAIPUEMCTB BUHUKA-
I0Th, Peaji3yloThCA 3MIiHIOIOTHCA I MPUINUHAKTHCA
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He TiJIbKY y 30BHIIIHIN cdepi AiAabHOCTI CiIBCHKO-
TOCHOapChbKUX MiJIIPUEMCTB, ajie M y BHYTPIIITHINA
[10, c. 101]. Anarniz 3akony Ykpaiau «IIpo dep-
MepchKe rocuogapcTBo» [11] Ta iHIMUX HOpMaTHMBHO-
IpPaBOBUX aKTiB, AKi BUBHAUAIOTH TPABOBE CTAHOBUIIIE
(epMepCHKUX TOCIOLAPCTB, LO3BOJISIE BUOKPEMUTU
HACTYIHI Ipynu arpapHux (piHaHCOBUX IIPABOBiIHO-
cUH (pepMepCHKUX IOCHOLAPCTB, AKi HajleXaTb [0
BHYTPIIIHIX arpapHuX (iHaHCOBUX IPaBOBiIHOCHUH,
e BigHOCMHM 11070 (DOPMYBaHHA PiSHOMAHITHUX TI'OC-
nogapchbkux (PoHAIB Ta IX BUKOPHUCTAHHSA, PO3MOLi-
Iy mpubyTKy (hepMepChKOTO IOCIOLapCTBa, BeIeHHS
OyXTaJaTepchbKOTo 00Ky, OIJIaTH MpAalli U4jaeHiB (ep-
MEepCHKOTO T'OCIIOIapCTBa Ta HAWMAaHUX ITPAIliBHUKIB
Torro. 3oBHiIHI arpapHi ¢iHaHCOBI IpaBOBiAHOCHHY]
(epMepPCHKUX T'OCIIOAPCTB BUHUKAIOTH y chepi BU-
KOHAHHA Ta 3a0e3leueHHsa NOTOBipHUX 3000B’sI3aHb,
HagaHHA (piHAHCOBOI 3BiTHOCTI Ta cIjaTU IOAATKiB,
OTPUMAaHHI KpeAuTiB, cTpaXyBaHHS, iHBeCTyBaHH,
HemJaTOCIPOMOJKHOCTI, BiAIMKOAyBaHHS 30UTKIiB
ta in. Came na 30BHIIIHIX (piHAHCOBUX arpapHUX
OIPaBOBiTHOCMH NpPUTaAaMaHHUM € BUCOKUI CTYIIiHBb
myOJIiuHO-TIPAaBOBUX 3acajll, 3 OTJIANY Ha 3aKkpimiaeHi
y 3aKOHOJABCTBI NIPUHIUNN AEPyKABHOI MiATPUMKMT
depMepChKUX T'OCIOLAPCTB.

IlircraBy BUHUKHEHHS, 3MiHM Ta NPUIIUHEHHA
arpapHuUX (PiHaHCOBUX NPaBOBiIHOCHH OOYMOBIIIO-
I0ThCA HOpMaMu arpapHoro, (hpiHaHCOBOTO, I'OCIIOAAP-
CBbKOT'0, MUTHOTO Ta iHIIIOTO 3aKOHOAaBcTBa. Bpaxo-
BYIOUM DPiBHOMAHITHICTH Ta KOMILJIEKCHUI XapakTep
arpapHux (hiHAHCOBUX NPABOBIAHOCUH, BOHU MOXKYTh
BUHUKATHU Ha MiJCTaBi IOPUANUYHOTO 000B’A3KYy (momarT-
KOBi IPaBOBiAHOCUHM), PIBHOMAaHITHNX ITPABOYMHIB,
IIOTOBOPiB (KPeIUTHI IPaBOBiZHOCUHU, CTPAXOBi Ipa-
BOBiIHOCUHM), 3aTOAIAHHI IITKOAU (AeTiKTHI IpaBOBiI-
HOCUHHU) TOIT0. B Teopii mpaBa 3araibHOTIPUHAHATOIO
y HAYKOBUX MpalAaxX € IMO3UI[idA, BiAIOBIAHO M0 AKOI
HeoOXiTHOI0 TepeqyMOBOI0 BUHUKHEHHS OYAb-IKUX
TPABOBiTHOCUH € HAABHICTH TPHOX (haKTOpiB: 1) mpa-
BOCY0O’€KTHOCTI iX yuacHUKiB, 2) HOpMHU IIpaBa Ta
3) ropuguunoro gaxty [12, c. 104]. 3aszHauena Tpiaga
TIIOBHOIO MipoOIo IIOUITUPIOETHCA 1 Ha arpapHi ¢iHaHCOBi
npaBoOBifHOCHHU (hePMEPCHKUX T'OCIIOIapPCTB.

IITomo 06’exTa arpapHUX (hiHaHCOBUX IPABOBiTHO-
CUH B IOPDUAUYHIN JiTepaTypi BHUCJIOBIIOIOTHCA PisHi
migxonu. 3oxkpema, A.M. CrariBka [10, c. 102] mo
00’eKTiB (piHaHCOBUX HMPABOBiJHOCUH 3a YUACTIO CiJIb-
CHbKOTOCTOJAPChKUX MiAITPUEMCTB BimHOCUTH 1) T'pO-
IIOBi KOINTKH SAK B IOTiBKOBiii, Tak i 0e3roTiBKOBii
dopmax, AKi BUCTYyHalOTh B SKOCTI IJIaTi’KHOTO 3a-
co0y um pisHOBHAY MaiiHa (peui) Ta 2) BusHaueHi mii
cy6’eKTiB (hiHAHCOBUX ITPABOBiIHOCUH, a TAKOMXK iHTe-
pecu, Ha MiACTaBi AKUX BUHUKAIOTH Cy0 €KTHUBHI IIpa-
Ba U ropunuuHi 060B’a3ku. A.M. 3emro ta A. M. Ila-
xX0J0K [13, c. 21] pO3KPUBAIOTH IOPUAUYHY ITPUPOIY
arpapHux (piHaHCOBUX IIPABOBIAHOCWH AK DPi3HOBUAY
MalHOBUX BiJJHOCWH, BUPAKEHUX y T'POIIOBi (dop-
mi. Iloromxyrouncs B IijloMy i3 3a3HaUeHUM BHIIE,
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BBaKAEMO, I[0 iHTETPOBAHUM 00’€KTOM arpapHuxX (di-
HAHCOBUX MPABOBiZHOCUH (hepMepChKUX T'OCIIONAPCTB
IOIiIbHO BBaskaTu (hiHAHCOBI pecypcu, AKi OXOILIIO-
IOTh «T'POLIOBiI (POHAM, MOXOAW 1 HAAXOMKEHHA yCix
T'POIIOBUX KOIITiB, IO HAAXOAATH Ha IIiAITPUEMCTBO
3 piBHUX BUIiB IrOCIOAAPCHKOI MiAJIBHOCTI, a TaKOX
3aJyyueHi 30BHinrHI pecypcu» [14, c. 135].

3 amanisy 3axkony Ykpainmu «IIpo ¢epmepcbke roc-
IOJapCTBO» Ta 1HIMINX HOPMATUBHO-IIPABOBUX aKTiB,
SAKi BU3HAUYAIOTH IIPaBOBe CTAHOBUIIE (hepMepChKUX
TOCTIOIapCTB, MOXKHA BU3HAUUTH, IO 00’€KTOM arpap-
HuX (piHaHCOBUX NMPABOBiJHOCUH BUCTYIAIOTH (hbiHAH-
coBi pecypcu, aki 00’eaHyioTh 1) BiacHi (inamcosi
pecypcu, OoTpuMaHi B pe3yJjbTaTi rocIofapCchbKol Ii-
sanbHOCTi; 2) dimaHCOBi pecypcu, AKi HamarOThCI dep-
MEepPChKUM TOCIIOZAPCTBAM SK MepsKaBHA IMiATPUMKA
(mepsxaBHA MOIIOMOTA) 3a PAaXYHOK KOIITIB JlepixaB-
HOTO Ta MicleBuX OMOMKeTiB; 3) KpeaAuTHI Ta iHmIi
3aJyydeHi (piHaHCOBi pecypcu.

ITpaBoBe perysiioBaHHA BiIHOCHH, AKi BUHUKA-
10Thb y chepi popMmyBaHHSA, OOJIKY, PO3IOAiTY, IIe-
pepos3mominy epMepChbKUM TOCIIOapCTBOM BJIACHUX
(¢irHaHCOBMX pecypciB, B OCHOBHOMY I'DYHTYEThCA HA
HOpMax 3akoHy YKpainu «IIpo ¢epmepchbKe rocio-
IapcTBO», AKUM 3aKPiMIIioe, 110 (hbepMepChbKe T'OCIIO-
IapCcTBO i€ Ha 3acajax CaMOOKYITHOCTi, BU3HAYa€
3acagu (piHAHCOBO-KPEAMUTHOI AUCIUILIIHU, BeIeHHA
OyxraaTepchbKoro o0JiKky Ta (imamcoBoi 3BiTHOCTI,
rapaHTii BisibHOTO BMOOPY KOHTPAreHTiB, MailHOBOI
CaMOCTIiTHOCTI Ta PO3paxyHKOBUX BiTHOCWH Ta iH.
(crarTi 24—-32 3a3Ha4eHOTO 3aKOHY).

Haii6inbma conenudika arpapauM (GiHaHCOBUM
IpaBOBiIHOCHMHAM 3a ydyacTi (DepMepChbKUX T'OCIIO-
JapcTB ONpuUTaMaHHA BiJHOCMHAM, N0 BUHUKAIOTH
y ctepi ¢pinancoBux pecypciB, aKi HamaroTbca (ep-
MEepPChKUM TOCIIOZAapPCTBAM SK depsKaBHA IMiATPUMKA
(mepsxaBHA MOIIOMOTA) 3a PAaXYHOK KOIITIB JlepixaB-
HOTO Ta MicueBux Oiom:keTiB. PepmMepchbKi rocmo-
IapcTBa SK IIpPOTpecUBHA Ta IpiopuTeTHa (opma
OiATPUEMHUIIBKOI MiAJIBHOCTI MalTh MOKJIUBICTH
BUKOPHCTOBYBATU HA BiAMiHy Bim iHINTMX BUPOOHUKIB
CiTBChKOTOCTIONAPCHKOI MPOAYKITil 1) 3axonm mep:KaB-
HOI miaTpUMKHU, AKi 3akpimiaeni 3akoHoM YKpaiHnu
«IIpo mepsxaBHY HiATPUMKY CiJILCBKOI'O T'OCIOJap-
cTBa YKpaiHm» Ta CTOCYIOTHCA BCiX BUPOOHUKIB Cisib-
CBKOTOCIIOaPChKOI TPOAYKILii; 2) 3axoam Aep:KaBHOL
TiATPUMKY, AKiI BusdHaueHi 3axoHoMm Ykpainu «IIpo
(hepMepchKe TOCIIOMAaPCTBO» TA CTOCYIOTHCSI OKPEeMUX
BUAIB (pepMEPCHKUX TOCIIONAPCTB; 3) 3aX0aU AePsKaB-
HOI mMiATPMMKU, AKi BusHaueHi 3akoHOM ¥YKpainu
«IIpo po3BUTOK Ta Aep:KaBHY HiATPUMKY MAaJIOTro i ce-
PeqHBOTO MiANIPUEMHUIITBA B YKPaiHi» i cTOCYyIOTHCA
MaJIuX Ta CepemHiX MigmpUeEMCTB.

3 METOI OOTPHMMAaHHA IIPUHIIUITY CIIpaBedJIMBO-
CTi IepsKaBHOI HiATPUMKM ClIBCHKOI'O I'OCIOJapCcTBa
YKpainu, 3apoBa?KeHO IIPONOPIIiHICTh PO3TOALITY
IepsKaBHOI MiATPUMKY Ta 00MeKeHHA MaKCUMAaJIbHO-
TO pO3Mipy HMiATPMMKU HA OJSHOTO BUPOOHUKA CiJib-
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ChKOTOCIIOIapChKOI MPOAYKITii. 30KpeMa, 3a KOKHUM
BUIOM [EepP:KaBHOI MiATPUMKU OAWH BUPOOHUK CiJib-
ChbKOTOCIIONAPCHhKOI MPOAYKITil 3 ypaxXyBaHHAM TIOB’ -
3aHUX 3 HUM oci6 y smaueHHi nyukty 14.1 crarti
14 TTomaTKOBOTO KOmeKCy YKpaiHu MOKe OTpuMAaTHh
Iep:KaBHY HiATPUMKY B cyMi He OinbIiie Hidk 10 Tcau
poamipiB mimimManabHOI 3apo6iTHOI maaTH, BCTAaHOB-
senoi Ha 1 ciunsa Bigmosimmoro pory (m. 2.4 cr. 2!
3axouny Ykpainu «IIpo mep:KaBHY HMiATPUMKY Cijb-
CbKOTO TOCIIOIapCTBa YKpaium). 3aKoHOM YKpaiHu
«IIpo Hep:xaBuuit 6omxer Yrpainum Ha 2023 pik»
[15] ycTamoBieHO MiHiMaIbHY 3apO0iTHY y MicAYHOMY
posmipi — 6700 rpu. TobTO, Hapasi MakcUMaJIbHUN
piunmMii posmip (pinaHCOBOI IiATPUMKY (PepMepChKUX
TOCITOZAPCTB II0 BCiX mporpamax ckJanae 67 MJIH. TPH.

CoerianbHa gep:kaBHA MiATPUMKA OKPEMUX BUIIB
depMepcbKUX rocmomapcTB nepenbauena Posmimom 11
3axony Ykpainu «IIpo pepmMepchbKe TOCIIOAAPCTBO» .
Cuain sasHauuTH;, 110 AUdeEpeHItiania oKpeMux BUIIB
(epMepPCHKUX TOCIIOaPCTB 3iMCHIOETHCA 3a PiBHUMU
o3HaKamMu. 30KpeMa, IIPaBO Ha CIeIiaJbHY AepyKaB-
HY TiATPUMKY MaioTh: 1) HOBOCTBOpeHi (hepmMepCchKi
TOCIIOIapPCTBA Y IEPio]] CTAHOBJIEHHA (LIEPIIi TPU POKU
micasa #oro cTBOpeHH:); 2) (pepMepchbKi rocmomap-
CcTBa 3 BiIOKpeMJIEHUMU (PepMepChbKUMU canmbamu;
3) cimelini hepmepchKi rocnomapersa; 4) dhepMepchKi
TOCIIONapCTBa, AKi MIPOBAAATH TOCIIONAPCHKY MifAJb-
HIiCTBH Ta pPO3TAIIOBaHi y IripChKUX HaceJeHUX IYHK-
Tax, Ha IOJIICBKUX TepUTOPifAX, BUBHAUEHUX B yCTa-
HoBJIeHOMY TopAnKy Kabimerom MimicTpiB Yxpainum.

depMepChKi rocrogapcTsa, rojioBa AKOT0 Ma€ BiK
Io 35 pokiB (BKJIIOUHO); IIepecesieHIli, SKi CTBOPIO-
I0Th (DeEpMEPCHKE T'OCIOJapPCTBO B TPYAOHEZOCTATHIX
HaceJIeHWX IIYHKTaxX Ta (epMepchbKi rocmomapcTBa
3l craTrycoM ciMeHHOro MaioTh MPaBO Ha AOJAATKOBY
Iep:KaBHY IMIATPUMKY.

CremiasbHa mepsKaBHA MiATpUMKa (hepMepCchbKUX
TOCIIOZAPCTB HANAETHCA Ha KOHKYPCHUX 3acajax,
oKpeMuM BuaaM (epMepChbKUX TOCIIOJAPCTB B paM-
Kax OrmomxeTHHX nporpam «®PinamcoBa migTpuMKa
cimbrocrnToBapoBupoOHUKiIB» Ta « Haganua KpeauTiB
dhepMePCHKUM T'OCIIOAAPCTBAM» .

HepsxaBHa migTpUMEKA 3a mporpamoio «PDinancoBa
IiATPUMEKA CiIBrOCHITOBAPOBUPOOHMKIBY HATAETHCA
BigmoBiguo mo IlocramoBu Kabiner MinicTpiB Ykpai-
Hu Bix 7 srororo 2018 p. Ne 106 «IIpo sarBepm:xeH-
Ha [TopAnKy BUKOPUCTAHHA KOIITIB, mepeadauyeHux
y mepsKaBHOMY OlomsKeTi nisa HagaHHA (piHaHCOBOI
TiATPUMKMN PO3BUTKY (hepMepChbKUX TOCIOIAaPCTB»
[16], B ropuguuuiit siTeparypi BigHOoCWMHU, AKi BU-
HUKAaIOTh II0J0 IeP:KaBHOI MiATPUMKU (hepMepPChKUX
TOCTIOAPCTB JeTaJabHO BUCBiTIeHi [4; 5; 6; 17], Tomy
B Me’KaX JAHOTO JOCJiKeHHA 3BePHEMO yBary JIUIIIe
Ha Te, IO Aep:KaBa B 0c00i YIIOBHOBasKEHUX OpPTaHiB
AK YYaCHUK 3a3HaueHUX (piHaHCOBUX BimHOCWH, 3a
JIOTIOMOT0I0 €EKOHOMIUHMX Ba’KeJIiB Mae MOXKJUBiCTH
BIJIMBATH Ha CIielfiajisariro (GepMepchbKUX TOCIIO-
mapctB. oA mpukaany, KoHIlemnitieo po3sBUTKY ep-

MEpPChKUX T'OCIIONapCTB Ta CiJIbChKOTOCHOAAPCHKOIL
Kootmepairii Ha 2018—-2020 poxu, AKa 3aTBepIKeHA
posmopamxenaam Kabinery MimicTpiB YKpainu Big
13.09.2017 p. Ne 664-p. [8], mepembaueHno 3axonu,
CIIPAMOBAHI Ha CTUMYJIOBAHHA 30iJbINTeHHS IIJIOII]
CiTECHKOTOCTIONAPChKUX VTiflb, HA AKUX BUPOIIYETHCS
Ta/abo BUPOOIAETHCA OpPraHiuHa CiIbChKOTOCIOAAPCH-
Ka IPOAYKIiA Ta mmepexis (pepMepChbKUX T'OCIIOIAaPCTB
Ha BUPOOHUIITBO OPTraHiuHOI MPOAYKILii. 3 MeTo pea-
Jisairii sasHaueHnX 3aBJaHO OYyJIO JOIOBHEHO CTATTIO
172 3arkony Yxpainu «IIpo mepskaBHy minTpuMKy
CiTbCHKOTO TocTmomapcTBa YKpaiHu» myHKToMm 172.9,
AKUY mepenbavae BimmKkomyBaHHS mo 30 BimcoTkiB
BapTOCTi BUTpAT Ha NIPOBeLeHHA cepTudikaii opra-
HiYHOTO BUPOOHUIITBA.

3a nporpamoro «Hagnanua kpenutis epMepcbKIM
rocmogapcTBaM» (piHaHCOBA IMiATPUMKA HAJAETHCA
BigmoBiguo Mo IlocrarmoBu Kabiner MinicTpiB YKpai-
Hu Bix 25 cepnra 2004 p. Ne 1102 «IIpo 3aTBepmxeH-
Ha [lopAaKYy BUKOPUCTAHHA KOIITIB, mepeadauyeHux
y mep:KaBHOMY OIOMKeTi OJad HamaHHA TiATPUMKHI
depmepchbKuM rocmomapcTBaM» [19], sasmaueHOIO
ITocTanoBo0 mepembavueHo HagaHHA (PiHAHCOBOI Mif-
TPUMKHU A OPOBAMKEHHA BUPOOHUYOI AiAJIBHO-
cTi Ta muBepcudiramii BupodHUNTBA (hepMepChKUM
rocIoZapcTBaM y po3Mipi, 110 He mepeBuIlye 1 MJH.
TPUBEHDb CTPOKOM [0 II’ATHU POKIiB y TOMY UHUCJi AJIA
TIPOBeleHHA OIiHKM BiAmOBimHOCTI BUPOOHUIITBA
opragiunol nmpoaykiiii cupoBuau. HadaBHicTs y dep-
MePChKOTO TOCIIOIapCTBa cepTudikaTy BigmoBigHOCTL
3aKOHOJABCTBY y cepi opramiuHoro BUPOOHUIITBA,
00iry Ta MapKyBaHHSA OpraHiuHoi mMpoAyKIlii Bu3Ha-
€ThCsA K IlepeBara IIpu HaJaHHI JepiKaBHOI (hiHAHCO-
BOI IMiATPUMKM 32 HAABHOCTI PiBHUX yMOB 3 iHITUMH
TOCTIOZapCTBAMU.

Hep:xaBHi (piHamcoBi pecypcu MOXKYTh OyTU BU-
KopucTaHi (pepMepPCbKMMM TrOcCIofgapCcTBaMu i A4
OTPUMAaHHA AOPaguuXx IOCAYT y cdepi opra"niuHOro
CiTBCHKOTOCIIONAPCHKOTO0 BUPOOHUIITBA.

Bcei daxonu nmep:xkaBHOI (hiHAHCOBOI HiATPUMKH
(depMepPCHKUX TOCIOAAPCTB MAaIOTh IIiJIHOBE IIPU3HA-
YeHHsd, 3a MOPYIIeHHA SKOro mepembaueHa BiAmoBi-
TaJbHICTh y BUTJIAMAIL ITOBEPHEHHS OIOIKETHUX KOIIITiB
y moBHOMY 00cA3i.

Arpapui ¢inHaHCcoOBi mpaBOBigZHOCHMHU, AKi BUHU-
KamTh y cepi BUKOPUCTAHHA KPEAUTHUX Ta 1HIINX
3asyueHnX (hiHAHCOBUX PECYPCiB, TEXK MAIOTh MEBHY
cuennu@iky 3yMOBJIEHY O0COOJHMBOCTSIMHU CiTbCHKOTOCIIO-
IapchbKOTO BUPOOHUIITBA. Ilopsan 3 BUKOPUCTAHHAM
(GiHaHCOBUX PeECypCiB AK Mep:KaBHOI JTOIOMOTHU, IITH-
POKO BHUKOPUCTOBYIOTHCA 3aXOAU HeJIep:KaBHOI Mif-
TpuMKHu. 30KpeMa, [IpoekTom «HimenbKo-yKpalHCBKa
CIiBIpansa B rajgysi OpraHiuHOI'O CiJILCBKOTO I'OCIIO-
mapctBa» (COA) mepembaueHO KOMIIEHCAITiI0 BapTOCTi
opraHiunol ceprudikariii majuM Ta cepeaHiM opra-
HIiYHUM OignpueMcTBaM, AKi peasidyloTh CBOIO ITPO-
LYKIIiI0 Ha BHYTPIIIHBOMY PUHKY Ta IJIAHYIOTH IIPO-
IOBXKUTHU opraHiumy ceprupikaiiro y 2023 porri [20].
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BucuoBku. Takum ynHOM, HA OCHOBi ITPOBEIEHOTO
IOCIiM:KeHHA MOYKHa 3POOUTH HACTYMIHI BUCHOBKMU.
ArpapHi (inancoBi nmpaBoBifHOCHUHU (hepMeEPCHKUX
TOCIOLAapCTB YTBOPIOIOTH OPTaHiUHUII KOMIJIEKC
BHYTPIIIHIX Ta 30BHINIHIX IPaBOBITHOCUH, SAKi BU-
HUKAIOTh IO (hOpPMYyBaHHA Pi3ZHOMAHITHHUX TOCIIO-
mapcbKkux (DOHAIB Ta IX BUKODPUCTAHHSA, PO3LOLINY
npubyTKy (epMepCchbKOTO TOCIIOMapCTBa, BeIeHHS
OyXTraJaTepchbKoro obJIiKy, OIJIaTu mparlli 4jaeHiB dep-
MepPChKOTO TOCIIOIapCTBa Ta HallMaHWX IIPAIliBHUKIB,
BUKOHAHHS Ta 3a0e3IeueHHsA TOTOBipHUX 3000B’sI3aHb,
HagaHHA (PiHAHCOBOI 3BITHOCTI Ta CILIaTU IOAATKIiB,
OTPUMAaHHI KPeAuTiB, CTpaXyBaHHA, iHBeCTyBaHHA, He-
TJIATOCIIPOMOKHOCTI, BiAIITKOAyBaHHA 30UTKIB Ta iH.

IlincraBaMu BUHUKHEHHA, 3MiHM Ta NMPUIIMHEHHA
arpapHux (piHaHCOBUX NPABOBIJHOCUH BUCTYHNAIOTh

mpaBocy0’eKTHICTh (hepMepChKUX TOCIIOZAPCTB Ta iH-
IIUX CIeIiaIbHUX Cy0’€KTiB K YUaCHUKIB IIPaBOBif-
HOCUH, HOPMU IIpaBa Ta opuauydHi pakTu. InTerpona-
HUM 00’€KTOM arpapHmX (piHAaHCOBMX IIPABOBiTHOCWH
(hepMepCHKUX T'OCIOAAPCTB BUCTYIIAIOTH (hiHAHCOBI pe-
cypcu (BiacHi ¢iHaHCOBI pecypcu, (iHaHCcoBi pecypcu,
OTpPUMAaHi AK Aep:KaBHA HiATPUMKA Ta KPeIUTHI Ta
immi sasyueni pecypcu). Haii6inbmmoo cuemudikoio
XapaKTepUus3yTbCA BiIHOCUHU, AKi BUHUKAIOTH y che-
pi HajaHHA (hiHAHCOBOI JAep:KaBHOI HMiATPUMKU (dep-
MepchbKUM rocmomapcTBaM. Cepen 0coBJIMBOCTEN BapTO
BUOKPEMUTH MOKJIMBOCTI I€PyKABU 3a JTOIIOMOTOIO €KO-
HOMIYHMX BaKeJIiB BILIMBATHM Ha clielliajisaitiro gep-
MEPCHKUX T'OCIIOJAPCTB T PO3BUTOK IPiOPUTETHUX BU-
IIiB CiIBbCHKOTOCIIONAPCHKOTO BUPOOHUIITBA (HATIPUKJIA,
OPraHivYHOTO CiTBCHKOTOCIIONAPCHKOTO BUPOOHUIITBA).
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BMNJINB AELLEEHTPAJI3ALIIT HA CTATYC
PAMOHHUX PAJ], IX MICLIE TA POJIb Y CUCTEMI
MICLLIEBOIO CAMOBPAA]YBAHHS1 B YKPAIHI

IMPACT OF DECENTRALIZATION ON THE STATUS
OF DISTRICT COUNCILS, THEIR PLACE AND ROLE
IN THE LOCAL GOVERNMENT SYSTEM IN UKRAINE

09vdU FHIUVYUUTIIHAW :09VdU FHUINMALNLIOHOA

AHoTauif. HaykoBa CTaTTS NpUCBSYeHa MMTAHHIO CTATYCY PAMOHHNX pag y KOHTeKCTi peanizauii peopmu geueHTpanizauii
BAgM B YKpaiHi. BignoBigHO go MeTu gocnigokeHHs 3anpornoHOBAHO ONTUMA/IbHMIA COCIO BU3HAYEeHHS poJii Td 3HAYeHHs! pa-
VIOHHMX pag, i3 BIgnoBigHUMM 3AKOHOGABYMMM 3MiHAMM. TAKOX MPOAHANI30BaHO poOOTYH BITYM3HAHMX HAYKOBLIB, Yni mo3muii
Oy BpaxoBaHi npu NpoBegeHHi qoCaigKeHHSI.

3agna peanizauii nocTaBneHoi MeT HaAgaHa CTUCAA XapakTepUCTUKA eTaniB geLeHTpanizauii Baagu B Ykpaiki, a ocobmsy yBa-
2y CKOHLIeHTPOBAHO Ha CTATYCI pafioHHMX pag. Y CTATTi ONMCAHIi gBa OCHOBHMX CIIOCOOM BU3HAYEHHS CTATYCy paioHHMX pag i3 3a-
3HAYeHHAM repeBaz KOXXHO20 3 HUX. B 0CTaHHbOMY po3gini HayKoBoi pob0TH 3anpONOHOBAHI BIgNOBIGHI YiTKi 3aKOHOGaBYI 3MIHN.

OCHOBHWIA MaTepian gocaigxeHHs NogineHo Ha 4 6oku. Meplunii 610K NpUCBSYeHO npobaemaTuui cTaTycy pafoHHNX pag
y KOHTeKCTi pepopmu geLleHTpanisavii Baagu B Ykpdiui. Mae Ha MeTi onucaty 20710BHI eTany npouecy geueHTpanisawii, B pam-
Kax IKnx BigbyBanack 3miHa poJi Ta 3HAYeHHs ParioHHMX pag, Mpo Lo TAKOX 3a3HAYAETHCS.

Y gpyaomy Ta TpeTbomy 610ui 06fpyHTOBYIOTbCS gBA PAKTUYHO NPOTUAEKHI MigXOGU gO BUPILLEHHS! MUTAHHS CTATyCy pa-
FIOHHMX pag. Tak, Cno4aTky HaBOGATLCSA ApayMeHTH Logo HeoOXIgHOCTi MOCHIEHHS POl Td 3HAYeHHS! PaMOHHMX pag sk Cnoco-
Oy BU3HAuMTH iXHivi cTatyc. [lani npONOHYETLCA iHLLMIA MigXig — MOBHA /iKBIgaLis paioHHUX pag.

3 0215gYy Ha Te, Lo B XOgi gOCNigXeHHs BaPIaHT NOBHOI NikBigawii pafioHHux pag byn0 BU3HAHO MpiopiTeTHUM, YeTBepTuii
610k poboTI OrUCYE KOHKPeTHI Mpono3uLii 3MiH go KOHCTUTYWi YkpaiHw 1wogo AikBigauii paiioHHWX pag ik iHCTUTYTY.

Y nigcymKy, gaHa HayKoBa CTATTA pO32719gde BAXANBE MUTAHHSA CTATYCY PAVOHHUX PAg y KOHTEKCTI peanisauii geLeHTpa-
Ni3auiriHnx pepopm B YKpdiHi. BBAXAEMO, L0 pillleHHs Npo AiKBIgawilo paioHHNUX pag MAe 6yT1 NPUIAHSATO B HAHGAMKIOMY
MavibyTHbOMY, BIgMOBIGHO gO YNHHOI MOAITUKM 3MEHLLEeHHS POJIi Ta 3HaYeHHs PaMoHHUX pag B YKPQiHi.

Knio4oBi cnoBa: ctatyc pailoHH1X pag, geLeHTpanizavis, KOHCTUTyLiiiHa pepopma.

Summary. The scientific article is devoted to the issue of the status of district councils in the context of the implementation
of the reform of power decentralization in Ukraine. In accordance with the purpose of the study, the optimal way of determining
the role and importance of district councils is proposed, with appropriate legislative changes. The works of domestic scientists,
whose positions were taken into account during the research, were also analyzed.
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In order to realize the set goal, a concise description of the stages of decentralization of power in Ukraine is given, and spe-
cial attention is focused on the status of district councils. The article describes two main methods of determining the status of
district councils, indicating the advantages of each of them. In the last chapter of the scientific work, relevant clear legislative

changes are proposed.

The main research material is divided into 4 blocks. The first block is devoted to the issue of the status of district councils
in the context of the reform of power decentralization in Ukraine. It aims to describe the main stages of the decentralization
process, within which the role and importance of district councils changed, which is also noted.

In the second and third blocks, two actually opposite approaches to solving the issue of the status of district councils are
substantiated. Thus, at first, arguments are given for the need to strengthen the role and importance of district councils as
a way to determine their status. Next, another approach is proposed — the complete liquidation of district councils.

In view of the fact that in the course of the study, the option of complete liquidation of district councils was recognized as
a priority, the fourth block of work describes specific proposals for changes to the Constitution of Ukraine regarding the liqui-

dation of district councils as an institution.

In conclusion, this scientific article examines the important issue of the status of district councils in the context of the imple-
mentation of decentralization reforms in Ukraine. We believe that the decision to liquidate district councils should be made in
the near future, in accordance with the current policy of reducing the role and importance of district councils in Ukraine.

Key words: status of district councils, decentralization, constitutional reform.

Hoc'ranomca npooaemu. Pedopma merenTpasisarrii

BJIaAY B YKpaiHi € omHi€I0 3 HANGIIBIIT BAXKINBUX

3a Bech IIepioj HesaJIeXKHOCTI HamIol gep:xasu. Ilifg

yac peopMu y MeXaHidM pO3MOAiJIy ITOBHOBAXKEHDb

Ta pecypcHoOi 6a3u MiK MiclleBUMU OpraHaMu BJagu

OyJiu BIpOBaKeHi uncaeHHi 3MiHu. 30KpeMa, Taki

3MiHU CTOCYBAJHCA CTATYCy PAMOHHUX paj.

Hapasi mepen BiTUMBHAHMMU 3aKOHOTBOPIIAMU
CTOIThH HEIIPpOoCTa 3amava: BUSHAUUTU IIOJAJIBIITY POJIb
Ta 3HaUeHHA pailloHHUX pajf. PaKTUUYHO, BUPIITYEeThCA
OUTAHHSA I[OJ0 JiKBigaIili abo, HaBIaKM, MOCUJICHHS
cTaTycy pailloHHUX paf.

Mera crarTi. 3 oTIALYy HA 3a3HaUeHe METOI0 HAy-
KOBO1 pobOOTH € 3aIpPOIOHYBATH KOHKPETHUI crocib
BU3HAUEHHS CTATyCy PAaMOHHUX paj i3 BiAmOBiZHUMU
3aKOHOJABUMMM 3MiHaAMM.

Amnaxiz ocraHHiIX mocaimskeHb i myomikariit. Oc-
TaHHI POKU cepeJi YKPalHChbKUX HAYKOBI[iB MUTAaHHIO
cTaTycy paiOHHUX paj MPUIiIAEThCA 3HAUHA yBara.
IIy6mikyioThea 30ipHUKM, HAYKOBi craTTi Ta iHmIi
mocrimxennsa. Hampukianm, pobora, aBTopaMu sKO1
e C.0. Ocunenko, I.A. Koryr, P.[I. 3apeuskuii [1]
ta pocaimkenud Jlrogmuam 'opoxosoi, I'amuuu He-
BuHHOI [2] Ta immi.

Bukjgam oCHOBHOTO MaTepiajy JOCHimsKeHHA.
I. Craryc palioHHUX pan: mpobjeMaTHKa B KOHTEKCTi
pedopmu gmerneHTpasisamnii Baagu B YKpaiHi.

Pedopma memenTpastisaiiii Baagu B YKpaiHi TpuBae
BiKe moHan 9 pokis. Ileit mporiec BiTYM3HAHI HAYKOBITL
po3ainATh HA 3 roJoBHI eranu [1]:

1. 3 2014 no 2019 pp. Ha ganomy erami yBara
Opuginazach:

— (¢opmyBaHHO (hiHaHCOBOI HE3aJIEIKHOCTI, caMoI0-
CTATHOCTi, TepUTOpiaJbHUX I'poMa;

— CTBODPEHHIO 00’eIHAHUX TEPUTOPiaJbHUX I'POMAT
3 MeToio onTuMisarii poboTu MiciieBoro camMoBps-
OyBaHHSA;

— PO3BUTKY KOMYHAaJBHOI BJIACHOCTI;

— peaJrizaiiii mporpam perioHaJIbHOTO PO3BUTKY;
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— POBLINPEHHIO IIOBHOBAXKeHb OPraHiB MicIleBOTO ca-

MOBPAIYBaHHSA TOIIIO.

Hanuii eTan ciif xapakTepu3yBaTu K BIAJNIL.

2. 2020-2021 pp. Hai#ibinbmiumMu HOCATHEHHAMU
IIBOTO eTamy cTajo 3aTBepmkeHHA Kabimerom Mimi-
cTpiB YKpalHU agMiHiCTpaTUBHO-TEPUTOPialLHOTO
ycTpoio 6a3oBoro piBHA (Ha AOOPOBIMIBHUX 3acamax
O0ymno copmoBano 1469 tepuropianbrux rpoman) [2].
Tako:x Oyna mpuiinara IlocranoBa Bepxosuoi Pagu
VYrpaiau «IIpo yrBOpeHHs Ta JiKBifaiiro paiioHiB»
Ne 807-IX Bim 17 nunua 2020 poky, BiAmoBigHO 10
sAKO01 3MiH 3asHaB i cy0OperioHaJbHUN PiBEeHL BJAAU:
3 490 pationiB 6yso yTBopeHo Bchoro 136 [3].

ITonpu Te, 1m0 3arajiom iHimiaTwBa 3MEHIIUTU
KinbkicTs pationiB (i, BiAmoBigHO, palloHHUX pan) €
IOI[iJILHOIO Ta TIOCJiIOBHOIO B paMKax pedopmu mge-
meHTpaJsisarmii Bragu, BoHa OyJia mpoBeleHa y BKpai
CTHUCJII TepMiHM, IO HE [OaJO0 MOYKJIMUBOCTI YiTKO
BUBHAUUTHU CTATYC HOBOYTBOPEHUX PANOHHUX paj.
Hacamnepesn paiioHHiI pagu He B 3MO3i ITOBHOI[IHHO
(byHKIiOHYyBaTU Uepe3 HU3KY UMHHUKIB.

Opraumisanifinmit acuekr. He 6ysna chopmoBana
IieBa CTPYKTypa amapaTiB palioOHHUX paj, AKa MaJa 0
3aCHOBYBATUCH HA BJAAHUX Ta (PiHAHCOBUX MOIKJIV-
BOCTAX paj.

Brpara Bimacuocti. Bracainok pedopmu memeHTpa-
Jgisarii s-ming rfopucauKItii patioHHUX paj OyJau BUBene-
Hi TpaKTUYHO Bci 00’€KTHU CIIiJIBHOI BJIACHOCTI TpOMA/.
ITe cTocyeTbca 3akJiamiB OCBiTH, JIiKApPeHb i MOJTIKJIi-
HiK, COI[iOKYJBTYPHUX 00 €KTiB (My3WUHi ITKOJH,
OyAWHKU KYyJAbTypH i T.m.), 6i0aioTex Ta immioro.

Hoxonu patioHHUX Olom:keTiB. 3aKOHOM YKpai-
Hu «IIpo BHeceHHa 3MiH 70 Bromg:KkeTHOTO Komekcy
Vrpaiau» Ne 907-IX Big 17.09.2020 [4] Ta 3ako-
HOM YKpaiuu «IIpo BHeceHHa 3MiH A0 BromsxerHOro
Komekcy Ykpaimm» Ne 1081-IX Bix 15.12.2020 [5]
OyJiu CyTTEBO 3MEHIEeHI MOMKJIMNBI (hiHaHCOBI Hamxo0-
I:KeHHA Mo OIoMKeTiB palioHHuUX pajn. Hampuxian,
patioHHi OomKeTH O0yJ0 BUKJIIOUEHO i3 MexaHisMy
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TOPUB0HTAJIHLHOTO BUPIBHIOBAHHS MOJATKOCIPOMOIK-
HOCTi MicieBux OomxeTiB [6].

IToBHOBasxkenHsa. Bes gocrarHix (QiHaHcoBuUX pe-
cypciB pailioHHI pagu He MOMKYTh IIOBHOIO Mipoio pe-
aJrisoByBaTHU BJACHi, 3aKpimnJeHi HacaMmmepesn y riaasi
4 3akony Ykpainu «IIpo micieBe caMoBpsaAyBaHHSI
B YKpaiui» [7], moBHOBasKeHHA. I3 IIbOTO BUIIMBAE
Ie ofHA, HEe MEHINI 3HAuyIlna, IrpobjemMa — paioH-
Hi mep:xkaBHI agMiHicTparii TaKoX He peariBOBYIOTh
CBOIO KOMIIETEHIIil0 JOCTaTHBHOI Mipoio. Ilo mpose-
JIIeHHA APYTOro eTamny JelleHTpasisarii Biaan paoHHi
Iep:KaBHI agMinicTparii (GpyHKITIOHyBaIn Hacammepe
Ha OCHOBIi [eJeroBaHUX BiANIOBIiAHMMU PaOHHUMU
pazamMu 3aBmaHb 1 (himancoBux pecypcis. Hapasi &
CUTyallid CKJajlacd TaKUM YMHOM, IO PAallOHHI pagnu
caMi He MalOTh HeoOXimHOi pecypcHoi 6asu Ta, Bif-
TOBiTHO, HE MOYKYTh IIiIKPIIUTH HEIO JejeroBaHi pa-
HOHHUM Jep:KaBHUM aAMiHicTpaliaM IOBHOBaXKeHHS.

3 oryany Ha 3a3HaveHe NPYTUi eTam MeleHTpa-
Jisarmii BiIaguM cirifi XapakTepusyBaTU AK TaKWUU, IO
MpOBeeHN HaATO MIBUAKO, 0e3 HAJEXKHOI OIiHKM’
MOJKJIUBUX PUBUKIB.

3. 3 2022 p. mo mHam yac. Iloumuatoun iz 2022
POKY ILJIaHYBaJIOCh BUPIINIUTU HaBeleHI paHimie mpo-
O0seMU Ta 3aBEPINUTHU IPOIleC AelleHTpaisaIii Baagu
3arajioM, OJHAK ITOBHOMAcITaOHa 30poiiHa arpecisa
Pociticrkoi Pegepariii, oueBugHO, BigTepMiHyBaJIia
IPOBEeHHA OCTAaHHBOTO eTamy pedopmu. Brim, mpo-
Iec mereHTpaJsisarii mae TpuBatu. BamanBo, abu Ha
3aBepHIaJbHOMY eTali ped)opMu BeJIMKe 3HAUYEHHA
IPUILIAJIOCH POJIi Ta 3HAUEHHIO caMe PallOHHUX paf.
Tak, icHye mBa OCHOBHI ITiIXOAW BUPIIIEHHA MUTAHHA
HEeBU3HAUEHOTO CTATYCy PAaOHHUX pajl.

II. IlocunerHa poJii Ta 3HaUEeHHA PAOHHUX paj
SIK cImoci6 BUBHAUMTHU iXHi# cTaTyc.

Cepen ykpaiHCHKMX HAYKOBI[IB BeZleThCA MOJIEMiKa
3 TIPUBOAY MaNOYTHLOTO PAMOHHUX Paj: IMOCUJIEHHS
cTaTycy UM IOBHA JiKBigarmisg. CrmouaTKy HaBegeMoO
apryMeHTH caMe Ha KOPUCTH IIePIIIOr0o Bapiaury.

Posmouatu opmyBaHHA cTaTycy pPaiOHHUX paj
HeoOXiTHO 3 BUBHAUEHHA (PYHIAMEHTAJLHUX ITPUH-
mumis. OJHUM i3 TAKUX € HeJONYIeHHA AyOII0BAHHS
TIOBHOBajKeHb PAMlOHHUX paj BifIOBiZHUX TepUTO-
piampHUX rpoMaj y paMKax obJacTi Ta, BiIacHe, 00-
JacHUX paf.

OCHOBHUM apryMeHTOM Ha IiATPUMKY cyOperio-
HaJIbHOTO PiBHA € Te, IO BHACJITOK Pi3KOl mepemaui
00’eKTiB BJIaCHOCTi Bim palloOHHUX paj M0 TpoMam,
OCTaHHI He B 3MO3i ITOBHOIIIHHO yTPUMYBaT! KOXKEH
mepemaHuii 00’€KT BUKJIIOUYHO BJIACHUMHU KOIIITAMU.
fAx pesysabTar, AecATKU 3aKJamiB OyJIU 3aKPUTi: CIIOP-
TUBHI IIKOJMW, KYJbTYPHI 3aKJIaau, 3aKJIaau, 1110 Ha-
IaloTh COIliaJbHI MOCJYyTU TpoMaAgHaM Ta iHIIIi.

OCHOBHOIO IPUYWHOI HEZOCTATHHOI KiabKoCTi (i-
HAHCOBUX PECYpCiB rpoMaj, AKi MarTh OyTH Hampas-
JeHl1 Ha YyTpUMaHHA BiAOOBIAHMX 3aKJAiB, € Te, IO
mepeJaHUMHU Bif palioHHUX paja 06’eKTaMu MOXKYTh
KOpHCTYBaTHUCA NEeKijbKa rpoMaji, OfHAK YTPUMaHHA

MOKJIAa€EThCA BUKJUYHO HA Ty T'PpOMany, Ha TepH-
Topii AKOol i 3HaxXomATHCA 3a3HaueHi 3akaamgu. Ile
MMOACHIOETHCA TUM, IO TPABO KOMYHAJILHOI BJIACHOCTIL
Ha BiATIOBiZHI 00’€KTH OTpMMaJaU Ti TpoMamu, y Me-
JKaxX SAKWX po3TallnoBaHi BigmoBimui sakmamu. Tary
mpobJyieMy Ma€ BUPINTyBaTHU iHCTUTYT MiKOIOMMKETHUX
TpaHcdepTiB, BIAIOBILHO O AKOT'0 KOXKHA rpoMaja,
AKa KOPUCTYETHCA IOCJIyraMu IIEBHOTO 3aKJIaay, Mae
cIJIauyBaTHU IO OO KeTy IpoMaau-BJIACHUKA 3aKJIaay
BU3HaAUYEHY Ha JAOTOBipHil OCHOBiI cyMy KOIITiB.

Taxko:x BapTO 3a3HAYUTHU, IO JiKBifgaiis cyoOpe-
rioHaAJIBHOTO PiBHA MOTEHIINHO MOJKE CYIIepPeuuTH
TIOJIOJKEHHIO YacTuHU 3 cTarTi 4 €BpomeiicbKol xap-
Til MicieBOro caMoOBpANYBaHHSA, e 3a3HAUAETHCH:
«3. ITybmiuni mMoBHOBaYKEHHA, AK IPAaBUJIO, 3OiHACHIO-
IOThCA MePeBaKHO TUMM OpraHaMu ITyOJiuHOI Biaagu,
AK1 MalOTh HaUTiCHININY KOHTAKT 3 'POMAaIAHUHOM »
[8]. Patiomni pagm mMaioTh OiJbII TiCHUI KOHTAKT i3
YKpailHCBKUMU TPOMAAAHAMU, HijK oOJsiacHi panu.
Came ToMy mepemauya MOBHOBa’sKeHBb JiKBigoBaHUX
paioHHUX paj He Mae 3AiNCHIOBATHUCh HAa KOPHUCTH
perioHasbLHOTO PiBHA, TOOTO 00JaCHUX paf: Mae OyTu
30epesKeHnil TPUHITNT cyOcuaiapHOCTi.

ITpubiuyHuKYM mOCMIIEHHA POJIi palfOHHUX paj HaBO-
IATh TaKWUI TepesiK IMOBHOBAXKEHb, AKUMU MOKYTh
OyTu HamiJieHi pagu, y BiATOBiZHUX cepax:

Mennuna ranysb: cupAMYyBaHHA Ha PO3BUTOK Ta
CcTabiTbHY TiATPUMKY 3aKJIaAiB BTOPUHHOI MeIUYHOI
IOTIOMOTHY, TAKUX SK: MOJiKJiHiKa, Jikapua (amOy-
JlaTOpHe Ta cTallioHapHe JIiKyBaHHS).

OcBiTHA JaHKAa: COPAMYBaHHS Ha MiATPUMKY Ta
PO3BUTOK MIKiJ-JireiB, BeUipHiX MIKiJ, TUTAYUX
TabopiB, MCUXOJIOTIUHO-TIeNATOTiYHUX 3aKJamiB, 3a-
KJaAiB OB A3aHUX 3 JIOTOIEeAi€0 ab0 MeTOLUUYHOIO
MiATPUMKOIO IPAIiBHUKIB IIKiJ.

I'ymaniTapHa ramaysb: CIpAMYBaHHA Ha IOCTiAHY
TiATPUMKY Ta POSBUTOK TAKWX 3aKJAMiB, AK: IITKOJIN
MUCTEITBA, CIIOPTUBHI ITKOJI, TYPUCTUYHI 3aKJIaqA,
6ibsioTexu, Mysel Ta OaraTo iHITMX TyMaHiTapHUX
yCTaHOB Ta II€HTPIB.

CormianbHa cdepa: MiATPUMKA Ta PO3SBUTOK CITEIli-
aIbHUX YCTAHOB, AKi 3AiMCHIOIOTH COIliajlbHE 00CIyro-
BYBaHHA IpOMaAAHaM, AKi mMOTpeOyIoTh Tiei um iHIIOL
JIOIIOMOTHY 3a MiCIleM IXHbBOT'O MPOKUBAHHA.

IadpacTpykTypHa rajsysb: miATPUMKAa Ta PO3BUTOK
iH(pacTPpyKTYypU, HATPUKJIAL, TiATPUMKA JOPOKHBO-
TPAHCIIOPTHOL Mepeki Ta TPAHCIOPTHUX IIepeBe3eHb.

Taxkwuii MUPOKUI CHEKTP MOBHOBAKE€Hb MOKe OyTHU
peanizoBaHUU BUKJIIOUHO 3a YMOBU (DiHAHCOBOI CIIPO-
MOJKHOCT1 pailOHHUX Pajl, TOK TaKa CIPOMOYKHICTH
Mae OyTu BCcTaHOBJIeHa. [[»KepejaMu pecypcHOI 0asu
paja HacaMIiepea MaiTh CTATH KOIIITU I'POMaj y paM-
Kax BiAmoBimHOTO palioHy Ta Mep:KaBHUM OMOIKeT.
3oxpeMa, OOKeTH PAaHOHHUX Paj MOKYTh ITOIIOBHIO-
BaTHCA 3aBAAKU IMOJATKY Ha moxoau (hismuHUX 0cid
(Big 10%), aknusam, PeHTHUM HAIXOMMKEHHSIM 1 T.1I.

Ha migxpinmymersa xoHmenmii mocuyjeHHA POJIi Ta
3HAaUYEeHHA PAaOHHUX paJ MOYKHA HABECTU €BPOIEH-
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ceKuit mocBin. Tak, i3 28 umenis €C mpomiskHUH (pa-
WOHHUY) piBeHb agMiHiCTPATHMBHO-TEPUTOPiaIbHOTO
ycTpoio icuye y 12 mep:kaBax, B TOMY YHCJi ceMu
HanOinbIuX 3a HacegeHHAM i BocbMu (okpim IllBe-
11ii) — sa mromieo. SKImo & 6paTu 10 yBaru CTaHAAPT
TepUTOPiaTbLHOTO MOoAiay Kpain €C mjisa cTaTUCTUYHUX
mizeit abo NUTS, To TepuTopianabHi OJUHUII TPETHOTO
piBua (NUTS 3), mio mamiseHi caMoBpAAyBaHHAM,
icayrorh y 14 mep:xaBax. Came mpomy ¢opmarty (Ha-
cemenua 150—800 Tuc. ocib) mo miIaHy MaloTh BiAmo-
BimaioTh palioHu B YKpaiHi 3 cepefHLOCTATUCTUYHOIO
KinbkicTio HacesmernHsa 400 Tuc. oci6. 3Bimcu mMoxHA
3pO0OUTU BUCHOBOK, IO Y BCiX €BPOIENCHKUX AeP-
JKaBax 31 CXOMKUMU [0 BITUMBHAHUX TreorpadidHuMU
Ta geMmorpadiuHuMHN napaMerpaMu (QyHKIIOHYye pa-
ionHe camoBpanyBauHa (Himeuuwnna, @panmisa, Ita-
aia, Icmania, Iloabita, PymyHisa) abo K CTBOPIOETHCS
6ispIna KiJTbKiCTH HEBEJIMKUX CAMOBPATHUX PETiOHIB
(IIBernia, ®innauaia) [9].

3 ornAny Ha HaBeleHi apryMeHTH, KOHIIEHI[id I10-
CUJIEHHS POJIi Ta 3HAUEHHS PAMOHHUX Paj y paMKax
pedopmu memeHTpasidanii Baagu B YKpaiHi He mo3-
OaBieHa mpaBa Ha icHyBaHHA. OgHAK OGiJBIIT pario-
HAJBLHUM € caMe APYTUi CIoci0 BU3HAUEHHS CTATYyCY
palioHHUX paj, AKOMY IPUCBAUYEHUN HACTYIIHUUN PO3-
iz HayKoBOi poboTH.

III. JlikBimamia patioHHUX paj, apryMeHTH Ha KO-
PUCTBb IPYyroro Bapianry.

T'omoBHOIO MeTOI0 pehopMU JereHTpasisalii BIagmu
B YKpaiHi € popMyBaHHA caMOIOCTaTHIX (AK i3 TOU-
KU 30py IIOBHOBa)KEHb, TaK i (piHaHCOBUX pecypcis)
rpoMaj AK IEePBUHHUX CY0’€KTiB MicIIeBOTO caMo-
BpAAYBaHHA. 3 OTJIALY Ha Iie, moumHawoum 3 2014
POKYy, chepa KOMIETeHIIil TepUTOpiaJlbHUX I'poMaf,
TIOCTYTOBO 30i/BITYEThCS, BiATOBiMHO, 3pocTae i iXHaA
€KOHOMiYHA CaMOCTiHHiCTB.

AxK ysKe 3asHayasioch paHilIe, IPOIeC AeIeHTpa-
Jisarii Bmagu mMae BimOyBaTucA 3TiTHO 3 TPUHIIUIIOM
cyocumiapuocti. I[IpuHmun cybcumiapHOCTI moJsisrae
B TOMY, III0 BCi MHUTaHHA, AKIi MOXYTb e(DEKTUBHO
BUPIIIyBaTHCA Ha PiBHI MicIeBUX CTPYKTYD, IOBUHHI
mepedyBaT B KOMIETEHI[il MyHIITUIAIbHUX OPraHiB,
AKi € HaNOMMIKYUMU 0 HacejdeHHA. ToOTo pedopma
IeleHTpaJsisallii Baagu Mae OyTH HalpaBjeHA HacaM-
mepen He Ha IPOMiXKHi, cyOperioHanbHi, opranu, aKi
IpeLCcTaBIAIOTh CIiJIbHI iHTepecu TepuTOpialbHUX
rpoMaj, a Ha caMi TepuTopiajibHi rpomManu.

Y momepemHbOMY PO3IiJii HAYKOBOI poboTH 0yJio
HATroJIOIIEHO HA icHyIOUill Hapasi mpobJsemi Toro, 110
nedKi rpomMaan He B 3MO3i caMOCTiiHO yTpHUMYyBaTHU
00’exTH, AKi OyJsiu mepefaHi y iXHIO BJacHICTh paoH-
HuMu pagamu. OgHaK HACIpPaBIi Ie HE € CYTTEBOIO
3arpo300 JIA MiCI[eBOTO CaMOBPAAYBaHHA, OCKITBKM
17 uepBua 2014 poxy BepxoBHoio Pamoro Yrpainu
O0yso nmpuiiHATo 3aKoH YKpairu «IIpo cmiBpobiTHU-
uTBO TepuTopiambHuUxX rpomam» Ne 1508-VII [10]. et
3aKO0H € BKpall BaKJIUBUM Ta KOPUCHUM JIJIA PO3BUT-
KY CaMOJIOCTaTHOCTi I'pOMa/l, ajsKe BiTIOBIAHO A0 HHO-

/6

ro OyJI0 3aTBepIKeHO NJOAATKOBUM CIIOCi0 BUpillIeHHA

OUTaHb, IO BiJHOCATHCA OO CIILJIBHOI KOMIIETEHILil

rpomasn 6e3 3ajmyueHHsS CyOperioHaJbHOTO PiBHA.

MpeTbea mpo iHCTUTYT HOTOBODPIB IIPO CIIBPOGITHH-

IITBO TEPUTOPiaIbHUX TpoMajg. 3 MOMEHTY HaOpaHHA

YMHHOCTiI 3aKOHOM 00’eIHAHI TepuTOpiaabHi rpoManu

OyJsiu HamiJieHi 3JaTHICTIO cAaMUM BUPIiITyBaTH IMUTAH-

HA, AKi mpeacTaBiaA0Th iXHI cuinbHI iHTepecu. Ile

TOBHICTIO BiITIOBi/la€ TOJIOBHIN MeTi mAemeHTpasisarii

Baau B YKpaiHi Ta Mi*KHapoJHO BU3HAHOMY IIPUH-

mumy cybcumiapHoOCTi.

Pedopma gemenTpastizarii Baagm mocTyIIoBO 3MeH-
1ITy€ POJIb i 3HaUeHHA PaliOHHUX paj BiKe moHand 9 po-
KiB, BifMOBa Bix TakKoi cTparerii craHe HEIOIIIBHUM
Ta HeIIOCJIinoBHUM pimteHHAM. Pedopma it Hajzamni mae
O0yTu HaIIpaBJieHa HA POIIIUPEHHSA CAMOJOCTATHOCTL
rpoMaj, 10 HEOAMIiHHO HpPM3BeJAe N0 ITOBHOI BTpaTH
HaBiTHh TeopeTUYHOI moTpedu B iCHYBaHHI TaKOTO iH-
CTUTYTY, AK PaWiOHHI paju.

OKpeMo BapTO HATOJOCUTH HA TOMY, IO ITPOTATOM
yChOTo mepiony ImporoMacumITabHOI 30pOHHOI arpe-
cii Pociiicbroi @epeparnil nportu Ykpainu paiioHHI
pagu MarmTh HEBUBHAUEHUU CTATYC, IO YHEMOMKJIVB-
JIIO€ 1XHE MOBHOIliHHE (pyHKIioHyBaHHA. PaKTUUHO
poJIb Ta 3HAUEHHA PAOHHUX PaJl € HE3HAUYHUMHU, a 34
ychilnrHe cIIiBiCHYBaHHA IpoMaj BiANOBiZarOTh iHIITL
MicieBi pagu y B3aemofii i3 obsacHUMU pajaMu Ta
mep:xkaBHUMU aaMmiHicTpamiamu. Taka B3aemonia e
BKpall yCIimIHOIO Ta e(peKTUBHOI MOEJIJII0 YIIPaBIiH-
HA Ha MicIleBOMY PiBHi HaBiTh mig yac mMoBHOMACIITA0-
HOI BifiHU, III0 BUEPTOBE AOBOAUTH (haKT TOTO, IT[O HE-
o0ximHOCTi V QyHKITIOHYBaHHI palloOHHUX paj HeMae.

3HAUYHOIO 3aJUINAEThCSA MpobsieMa IMOJiTHUYHOI

CKJIaZIOBOI ¥ (PpyHKIIiOHYyBaHHI paoHHUX pazn. Tax,

YUHHE 3aKOHO/AaBCTBO 3aKPiMJIOE 3a PAMOHHUMHU pa-

JaM¥ MOYKJIMBICTH iCTOTHO BILIMBATH Ha BUKOHABYI Ta

immIi opranm micieBoro piBHA. BiamoBimHo 10 3aKoHy

Yxpainu «IIpo micieBe camoBpAnyBaHHA B Y KpaiHi»

Ha IJIeHapHUX 3acifaHHAX pPalioHHOI pagu BUPIUTYy-

IOThCA TaKi MUTaHHA:

1) ITyuxT 28 yacTuHa mepima ctaTTi 43: «3aCIyX0BY-
BaHHA 3BiTiB ToJIiB MicIeBUX Mep:KaBHUX aqMiHi-
cTpariil, iX 3aCTYyIIHUKIB, KEPiBHUKIB CTPYKTYPHUX
Oigpo3aiiiB MicIleBUX Aep:KaBHUX aaMiHicTpallii
PO BUKOHAHHA IIPOT'PaM COIliaJIbHO-eKOHOMIUHOTO
Ta KYJbTYPHOTO PO3BUTKY, OIOMKETY, PillleHb pagu
i3 BadHAUEHWX NUTAHb, a TAKOYK PO 3MiHCHEHHA
MicieBUMU Jep:KaBHUMU aMiHicTpamiamMu gese-
TOBaHUX IM PajJ0l0 TOBHOBaKeHb» [7];

2) IlyakT 29 yacTuHa mepiia crarTi 43: «IPUAHATTA
pilleHHA PO HENOBipY r'oJoBi BigmoBigHOI MiciieBoi
Iep:xaBHOI agminicTpamnii» [7];

3) IIyuxT 36 uacTuHa mepiIra cTaTTi 43: «3acIyXOBY-
BaHHA iH(opMalil IPOKYPOPiB Ta KePiBHUKIB Op-
raniB HamioranpHOl moJtitnii mpo cTraH 3aKOHHOCTI,
60pOTHOU i3 BJIIOUMHHICTIO, OXOPOHU I'POMAACHKOL
0e3meKy i MOPAAKY Ta Pe3yJbTaTH MiAJLHOCTI Ha
BimmoBimHIiN TepuTopii» [7].
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3asHaueHi BUINe TOBHOBAKEHHA PAMOHHUX pPa
HecyTh y c00i cepiio3Hy IMOJITHUHY 3arpody. ¥ mif-
TPUMKY TaKoi Te3du MOKHA HaBecTu moauirito IOpisa
Tamymaka, nupeKTopa IHCTUTYTyY PO3BUTKY TE€PUTO-
pifi: «Zep'KaBHUU OpraH, AKUHA Mae OyTH OCHOBOIO
BUKOHABYOI BJaAu Ha TepuTopii, Oyae mocTriiiHO mif
3arpo30i0 MOJIITHYHO BMOTUBOBAHOTO PillleHHSA 3 GOKY
micmeBux 6i3Hec-rpyn. HaBiTh AKIIO B HOBiil pegak-
mii 3aKOHy Ipo MicIeBi Jep:KaBHI agMmiHicTparlii 3a-
KpimuTu HOpMY, IO BOTYM HemoBipu rososBi PIA
MOJKe OTOJIOIIYBATUCS JIMINEe 3 IIUTAHDL 3AiHCHEHHS
miero pangepskagMiHicTpaliero GPyHKIIN BUKOHAB-
YOTO OpPraHy paloHHOI panu, Ile He yCcyHe mpobjemMu
OOJIITUYHUX MAaHIOyJIAIliif, 1110 IIocaabJaoBaTUMYTh
BUKOHaBUy Biany» [11].

3 oryiAny Ha 3a3HaueHe, PalilOHHI pagu MaioOTh OyTH
JiKBifoBaHi, BiAMOBiAHI 3aKOHOMABYI 3MiHM 3aITPOIIO-
HOBAaHI B OCTAHHBOMY POBJiJi JOCTiI KeHHA.

IV. JlikBigamia pailoHHUX paj AK KOHCTUTYI[IMHA
pedopma.

IcuyBanua palioHHUX pan nependaveno OCHOBHUM
3aK0HOM HAIIIOI Jep:KaBu, TOK 3aKOHOLABUMH IIPOIIEC
JikBimarmii pafioHHuUX pan Mae OyTuM PO3TMOUATHH i3
BHeceHHA 3MiH gm0 KoHcTturyiii Ykpainu. OueBun-
HO, II[0 B yMoBax MAii BoemHoro crany KoHcTuryiisa
Yrpainu He MoKe OyTu 3MiHEeHa, TOMY 3alIPOIIOHOBaHI
Iaji 3MiHUM MaioTh OyTU BIIPOBAMKEeHHi BiKe Iicid
3aBepIIIEHHSA BOEHHOTO CTaHy.

Yactuny 6 crarri 118 Komcrurymii Yxkpainu
(mani — KVY) mpomoHyeTbcsA BUKJACTU B TaKi#l pe-
TaKILii:

«Micmesi gepskaBHi agmimicTpanii migssiTHI 1 mim-
KOHTPOJIBHI pajlaM y YaCTHHI IIOBHOBAXKE€Hb, JeJIero-
BaHUX iM BiATOBIiZHMMU OOJIACHUMU PagaMu»;

Yacruny 9 crarti 118 KV:

«Ob6siacHa paza MOKe BUCJIOBUTH HeIOBipy rosoBi
BigmoBimHOI MicmeBoi mep:kaBHOI amMmiHicTparii, Ha
migcrasi yoro IlpesuneHT YKpainu npuiimae pinteHHSA
i mae oOT'pyHTOBAHY BilIOBiAbL»;

Yactuny 10 crarti 118 KY:

«fIK110 HEemOBipy roJioBi 0OsacHOI mepikaBHOIL aj-
MiHicTpamii BUCJ/IOBUJIU MBI TPEeTWHU OEIyTaTiB Bif
cKkJany BiamosBimuOl pagu, IlpesumenT Yrpainu npu-
MiMae pillleHHA TPOo BiicTaBKY T'OJOBU MiCII€BOI Jep-
JKaBHOI agMiHicTpariis;

Yacruny 4 crarri 140 KV:

«OpramamMu MicCIieBOTO CaMOBPSAIYBAHHS, 110 IIPE-
CTaBJIAIOTH CIILJIbHI iHTEepecu TepUTOpiaJbHUX I'POMAT,
cin, cemuIy Ta micT, € obJyacHi pamgu»;

Yacruny 1 crarri 141 KV:

«Jlo crJIamy cilmbChbKOl, CEeNUIITHOI, MicbKOi, obsac-
HO1 paau BXOOATH AeIyTaTHU, IKi 00MPAIOThCS JKUTe-
JISIMH ceJjia, CeJInIa, MicTa, 00JIacTi Ha OCHOBI 3araJib-
HOT0, PiBHOTO, IPSIMOTO BUOOPUOTrO IIpaBa ILIAXOM
TAEMHOTO TojocyBaHHA. CTPOK MOBHOBaKEHbBb CiJib-
CbKO1, CeJIMITHOI, MiCchbKOi, obOslacHOl pagu, JemyTaTu
sIK01 o0paHi Ha ueproBux BUOOPax, CTAHOBUTL I ATh
pokiB. I[IpunuHeHHA TOBHOBAXKEHDb ClJILCHKOI, CEJIUIII-

HOi, MicbKOi, obGJiacHOI paay Ma€ HACJHiTKOM IPUIU-
HEHHA ITIOBHOBAYKEHb JIEITyTaTiB BiAMMOBIAHOI pagus;

Yactunuy 3 crarti 141 KV:

«YeproBi BUOGOPU CiTbCHKUX, CETUITHUX, MiCbKUX,
00JacHUX Pajl, CiMbChKUX, CEIUITHNX, MiCbKUX TOJIiB
BiZmOyBarOTLCA B OCTAHHIO HEMIII0 YKOBTHS II' ITOTO
POKY IIOBHOBa’KE€Hb BiIMTOBiTHOI pau Y1 BiAIIOBiTHOTO
TOJIOBU, 00paHUX HA YeProBUX BUOOPaX»;

Yactuny 5 crarti 141 KV:

«T'osoBa obsacHOi pagu 00MpPAETHCS BiMIOBiAHOIO
Pagoo i 0Y0JII0€e BUKOHABYMI amapaTr pajgm»;

Yacruna y crarti 142 KY: «Marepianbuoro i ¢i-
HaHCOBOIO OCHOBOIO MiCIIEBOTO CAMOBPAIYBAHHA €
pyxoMme i Hepyxome MaiHO, JOXOOUW MicIieBUX OI0-
JI)KeTiB, 1HIII KOIIITH, 3eMJIs, IPUPOHI pecypcu, 10
€ V BJIACHOCTi TepPUTOPiaJIbHUX T'POMAJ Cij, CeJauII,
MmicT, palioHiB y MicTax, a TakoXX 00’ €KTU IXHBOI
CHinbHOI BJIACHOCTI, ITIfO0 Iepe0yBalOTh B yIPaBJiHHI
obJslacHUX pajg»;

Yacruna y crarti 143 KY: «O6macui pagu 3a-
TBEPPKYIOTH IIPOTPAMM COIiaIbHO-eKOHOMIUHOTO Ta
KYJbTYPHOTO PO3BUTKY BiAMOBigHUX obJiacTell Ta KOH-
TPOJIIOIOTH iX BUKOHAHHS; 3aTBEPAKYIOTH OOJacHi
OIoMKeTH, AKiI (OPMYIOTHCA 3 KOIITIB Jep:KaBHOTO
OIOMKeTy AJI iX BiATIOBiAHOTO PO3MOAiNY MisK TepuTO-
pianpHUMU rpoMazamMu abo g BUKOHAHHA CHIIbHUX
IIPOEKTiB Ta 3 KOIITiB, 3aJy4eHNUX Ha JOTOBIPHUX 3a-
cajax 3 MicieBuX OIOMKETiB AJIA peasrisallii CIiJIbHUX
COIliaJIbHO-eKOHOMIUHMX 1 KyJAbTYpHUX IIporpam, Ta
KOHTPOJIIOIOTH 1X BUKOHAHHA; BUPIMIYIOTH iHII TH-
TaHHSA, BiJHECeHI 3aKOHOM A0 IXHBOI KOMIETEeHIIil»;

Yactuny 2 nyakry 8 Ilepeximaux mosmo:xkens KV:

«O6acHi pagu, obpaHi 10 HaOyTTA YMHHOCTI ITi€I0
Koncruryiiiero, 3ailicHIOI0T, BU3HAUEHI HEIO IIOBHO-
BasKeHHA N0 c(POPMYyBaAHHA HOBOTO CKJIAAY WX pa
BigmoBiguo mo KoncTuTyrii Ykpainu».

Buecenna smiH 3amya JgikBimarmii iHCcTHUTYTY pa-
oHHUX paj norpedye He Jsuie KoumctuTynia Yipa-
inu, a ¥ 3HaYHa 4YacTKa 3aKOHOIaBCTBA. ﬂ,ue%ca
Hacamiepen npo 3akoH Yipainu «IIpo micrese ca-
MOBPSAIYBaHHA B YKpaiHi», Bubopuuii Komekc YKpa-
inu, BromxeTHU# Komekc YKpainu, 3aKoH YKpai-
HU «IIpo micmesi mep:xkaBHI agmimicTparii» Ta iHmIi
HOPMAaTHBHO-IIPABOBi aKTH.

BucHoBOK. ¥V HayKOBi#l po60Ti HaroJomeHo Ha He-
00XiTHOCTI MPUAHATTA PIillIeHHS CTOCOBHO ITOJAJBIIIO-
ro CTaTyCcy palloHHUX paj y paMKax pedopMu IeleH-
Tpaiisarii Bragu B YKpaiui. Take pinrenns mae 6yTu
OPUUHATO MiJ 4ac TPEThbOTO eTamny AeleHTpaJsrisarmii
BJIAAM, TOOTO B HANOJMKUOMY MAKOYTHHOMY.

O6panuii mig yac TpoBeIeHHs JOCTiIMKeHHs CIIocio
BU3HAUEHHA CTATyCy PAaiOHHUWX paj, a caMe IIOBHA
iXHa JIKBigamis, DOBHICTIO BiAIIOBiZae UMHHINA IO-
JIITUII 3MeHIIeHHA PoJii palioHHUX paj B YKpaiHi.

Hessaxarouu Ha Te, 1[0 CIIOCi0 BM3HAUEHHS CTa-
TyCy PaiOHHUX Paj, AKUH 3BOAUTHCA A0 IMOCUJIEHHA
iXHBOI POJIi, € TAKOYK 3MiCTOBHUM Ta He I030aBJIEHUM
CeHcy, caMe IIOBHA JIIKBIifaIisag iHCTUTYTY palilOHHUX
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pan BOAUAETHCA €IUHUM OINTUMAJIBHUM CIIOCOOOM BW- IIUTH 3aIPOIIOHOBAHUII CIOCI0 BU3HAUEHHS CTATyCy
pilteHHA MHUTAHHA IOAO IXHBOI MOAAJBINOI PoJi Ta  patiomHUX pan. Hacammepen saminu crocyiorhbea KoH-
3HAUeHHS. cTuTyIii YKpaiHu, TOXK IXHE BIPOBAIKEHHA MOXKJIUBE

BigmoBimHO m0 mocTaBieHOI MeTu TpPeACTaBJEHI  JIMIIeE ITicJid 3aBEPIIIEHHA Mepiony Ail BOEHHOTO CTaHY
KOHKPETHI 3aKOHO/IaBYi 3MiHU, AKi MOKJMKAHI 3aKpi- B YKpaiHi.
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HOPMATUBHO-INPABOBI 3ACAU
3ABE3MEYEHHSA NMPAB JIIOJIUHUN B YKPAIHI

REGULATORY AND LEGAL BASIS OF
ENSURING HUMAN RIGHTS IN UKRAINE

AHoTauisA. CTaTTs NpuUcBaYeHad gocnigxkeHHI0 HOPMATUBHO-MPABOBKX 3acag 3abe3neyeHHs Npas JIOGUHN B YKpdiHi. BCTa-
HOBJIEHO, L0 3abe3neyeHHs MPas NOGUHN BUCTYNAE EGUHNUM, LiTICHUM i SIKICHO CaMOCTIFHUM SIBULLieM MPABOBOI CUCTeMu, sike
€ KOMI1/1IeKCOM B3QEMOIOB'A3AHMX i B3AEMOGilOUMX €/1eMEHTIB, sKi CTBOPIOIOTb HANEXHI I0PUGMUHI TA PAKTUYHI MOXIMBOCTI GAist
MOBHOLIHHO20 3GifiCHEHHS KOXXHUM CBOIX npaB i cBo60g.

Brokpem/ieHo 3a2a/1bHi MON0XKeHHS, SIKi XapakTepu3ytoTb 3abe3rneyeHHs NpAB AI0guUHK, a came: 1) Le cucTema couianbHo-
€KOHOMI4HUX, NOMITUYHMX, IOPUGUYHMX YMOB, cocobiB Ta 3acobiB; 2) 3axogu, Yyepes siKi BUPaKeHO 3MiCT 3abe3nedeHHs, Cripsi-
MOBOHO Ha aKTU4HYy peanizaLito Ta OXOPOHy Npas, siki € 00’€KTOM 2apaHTYBAHHS; 3) YKA3aHi 3axogu geTepMiHyIoTb HasIBHICTb
PIBHMX MOXJ/IMBOCTeN Npy BCTYMi CyO'eKTa NpaBa y KOHKPETHI NPABOBIGHOCHHYM; 4) ykasaHi 3axogu € 3abe3reyyBabHOI0 CUCTe-
MOIO MPABOBUX TA COLIANbHUX MEXAHI3MIB, IKy CHOPMOBAHO B KOHKPETHIi gepxasi BignoBigHO go HAsiBHO20 CTAHY PO3BUTKY
CyCri/IbHNUX BIGHOCMH TOLLO.

BcTaHoBeHo, Lo HOpMATHUBHO-NPABoBe 3abe3neqeHHs MPaB NOGMHM Lie KOMITIeKCOM B3AEMOIMOB A3AHMX | B3AEMOGilOUnX
e/1eMeHTIB iMnepaT1BHO-HOPMATUBHOR0 YNOPSGKYBAHHS 1 0p2aHi3auii gisinbHOCTi CyO'ekTiB Ta 06'€KTIB YNpaBAiHHS, WO CTBO-
PIOIOTb HAJIEXKHI I0PUGMYUHi Ta GAKTUYHI MOXIMBOCTI G/1s1 MOBHOLIHHOR0 3iViCHEHHS! KOXHMM CBOIX paB i cBo6og.
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3a3HaYeHo, Lo Ha 3MICT HOPMATUBHO-NPABOBO20 3abe3neyeHHs NPAB KOGUHM BIMBATUME SIK CTAH GYHKLIOHYBAHHS gep-
)KABHMX OP2QHIB, TAK i PO3BUTOK GEMOKPATUYHMX IHCTUTYLIN B gepixaBi. BUOKpemieHo 0CHOBOMOMOXKHI HOPMATMBHO-MPABOBI
aKTK, WO NeBHUM Y1MHOM 3abe3neyyioTb Mpasd MloguHu. 3pobieHo akLeHT Ha 0bMexeHHsIX NpaB log1HU B nepiog gii npaso-
BO20 peXXMMy BOEHHO20 CTaHy. BCTAHOB/IEHO, L0 3abe3neyeHHs NpaB Nl0guHU B nepiog gii mpaBoB020 pexuMy BOEHHO20 CTAHy
MQE BigrnoBigaTy 3a2a/1bHUM igesiM Mpo npasa AIOgUHN 3 BpaXyBAHHAM KOPEKTUBIB, LLI0 HEMOX/IMBO BIgXUANTH.

BusiBieHo, Lo NpaBo Ha KOHPIgeHLiFHICTb NepCOHA/IbHIX JaHNX B YMOBAX gil PABOBO20 pexMy BOEHHO20 CTAHY 3a3HA/I0
neBHNX 00MexxeHb. Lie onocepegkoBaHO TUM, L0 gOCTYNy go MepcoHanbHUX gaHmx Ta ix 06pobka HagarTb MOXMBICTb GOro-
MO2TV CTPMMATH T NOJOAATU 3a2PO3U Gl HALIOHANBLHOI be3neku.

KniouoBi cnoBa: npasa noguHu, 3abenedeHHs npas, NpaBoBe pe2y/IloBAHHS, HOPMATMBHO-NPABOBI 3acagu, MixHapogHi
cTaHgapTy.

Summary. The article is devoted to the study of the normative and legal foundations of ensuring human rights in Ukraine. It
has been established that the provision of human rights is a single, integral and qualitatively independent phenomenon of the
legal system, which is a complex of interconnected and interacting elements that create appropriate legal and factual opportu-
nities for everyone to fully exercise their rights and freedoms.

The general provisions characterizing the provision of human rights are singled out, namely: 1) it is a system of socio-
economic, political, legal conditions, ways and means; 2) measures through which the content of the guarantee is expressed,
aimed at the actual implementation and protection of the rights that are the object of the guarantee; 3) the specified measures
determine the availability of equal opportunities when the subject of law enters a specific legal relationship; 4) the specified
measures are a security system of legal and social mechanisms, which was formed in a specific state in accordance with the
existing state of development of social relations, etc.

It has been established that the regulatory and legal provision of human rights is a complex of interrelated and interacting
elements of imperative-normative regulation and organization of the activities of subjects and objects of management, which
create appropriate legal and factual opportunities for everyone to fully exercise their rights and freedoms.

It is noted that the content of regulatory and legal protection of human rights will be influenced by both the state of func-
tioning of state bodies and the development of democratic institutions in the state. The fundamental normative legal acts,
which in a certain way ensure human rights, are singled out. Emphasis is placed on the limitations of human rights during the
legal regime of martial law. It was established that the provision of human rights during the legal regime of martial law should
correspond to general ideas about human rights, taking into account corrections that cannot be rejected.

It was revealed that the right to confidentiality of personal data under the conditions of the legal regime of martial law was
subject to certain restrictions. This is mediated by the fact that access to personal data and its processing provide an opportu-
nity to help contain and overcome threats to national security.

Key words: human rights, ensuring rights, legal regulation, legal framework, international standards.

Hoc'raﬂomca mpooOsemu. PO3BUTOK Ta afanTyBaHHSA
HOPMAaTHBHUX CTaHAAPTiB YKpaiHU IO €BpOIeli-
ChKUX IIOCTYJIATiB IIPU3BOAUTH IO IEPEOIIHKYM 3MiCTy
BUXiZHUX Havas (QYHKI[IOHYBAaHHS OyIb-sIKOI JepsKaBH,
110 3aKpimeHo Ha KOHcTUTyIitHOMY piBHi [1]. He
BUKJIOUEHHAM € cepa 3abes3meueHHs IpaB JIOIU-
Hu. OgHOYACHO, BOPOBAMIKEHHSA IPABOBOTO PEKUMY
BOEHHOTO CTaHy JIUIe aKTyasli30BaHO IOITYK HOBUX
OigxoniB A0 BIOPAAKYBAaHHA CYCIiJIBHUX BiTJHOCUH
3arajioM, Ta yMOB 3a0e3leueHHsA IIpaB JIOAUHU 30-
Kpema. Cdepa 3abesmeueHHsa mpaB i ¢BOOOM JIOAUHU
1 rpoMaAsHUHA AK 00 €KT IIPABOBOTO PETyJIIOBAHHSA
B YMOBaXx 0COOJIMBOTO Iepiofy moTpedye IIepeocMIcC-
JIEHHA MeXaHi3MiB 3a0e3IeueHHA IIpaBa HA HAJIEIKHUN
pPiBeHb MeAWUYHOI HOMMOMOTH, IpaBa Ha CBOOOIY Ta
0e3meKy, IpaBa Ha IpUBaTHE JKUTTA, CBOOOLY coBicTi
Ta cBoOoay 3i0paHb, ITpaBa Ha OCBiTY, 3aXUCTy Bif
3JIOYMHIB Ta 3aXUCTY JKEPTB 3JIOUUHIB i TOMy 10omi0-
He. 3a TaKUX yMOB, IOpUAUUYHE 3a0e3meUeHHA IIPaB
JIOAUHU ToTpebye mepedopMaTyBaHHA.

Amnami3 ocrtaHHIX JocaimkeHb i myoOmaikariii. Bera-
HOBJIEHHS CYTHOCTI HOPMaTUBHO-IPAaBOBOTO 3abesIre-
YeHHSA IIPaB JIOAMHU B YMOBaX CYYaCHOCTI € MaJIOmIo-

crimxerumu. OKpemi mpaiii, 110 MOMKYTh SBJISATHUCH
OCHOBOIO IIJISI I[HOT'0 JOCJIiIMKEeHHS IIPUCBAYEHO [IPaBaM
JIIOAVHA, & TAKOM IX HOPMATHBHOI'O 3aKpPilJIeHHS
y mimomy. 30KpeMa, Ile BUCHOBKU, AKUX 3PO0JIEHO:
€.B. Binossopos [2], JI.JI. Borauoga [3], A.IO. T'y-
puk [4], B.B. Typauuna [5]. Takum umHOM, TH-
TAHHS YAOCKOHAJIEHHS 3aKOHONABYOro 3a0esledueH-
HA IIpaB JIOJWMHUW € CBO€EHAaCHUMMU Ta aKTyaJIbHUMU.
MeTo0 1IBOT0 OOCTiI)KEHHS € BCTAHOBJEHHSA CTaHY
HOPMAaTHUBHO-IIPABOBOr0 3a0e3IIeUeHHs [IPAB JIOINHN.

Bukaan ocHoBHOro martepiany. B Vkpaimi Ha
KOHCTUTYIIiHHOMY PiBHi 3axpimyieno, 1o 3abeasme-
YeHHA IpPaB i cBoOOAM JIOAWHYW BU3HAUAE CYTh Ta
amicT misanbHOCTi mepskxaBu [1]. Tepmin «3abesmneueH-
Hs» (03HAUAE «3aMOPYKY; YMOBY, KOTpa 3abe3meuye
110-He0yIb» ) Y IPUCTOCYBaHHI 10 3a0e3meueHHA IIpaB
JIOOVHU W TpoMafAHWHA O3HAUAE yMOBU, 3aco0u,
crocobu, AKi 3a0e3meuyioTh 3AiliICHeHHA Yy ITOBHOMY
00cs3i Ta BcebiuHY OXOPOHY HpaB Ta CBOOOA ocoOmu.
CucremMa IOPpUAUYHOTO 3a0e3MeUeHHA IIpaB JIOAUHU i
TpOMaASHUHA 3a3HAJU 3MiH MO0 CYKYIITHOCTI 00’ €K-
TUBHUX i Cy0’€KTUBHUX UMHHUKIB, AKUX CIPAMOBAHO
Ha IPaKTUYHY peasisalfilo TaKMX 3araibHOBUSHAHUX
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mpaB, SK: IpaBo Ha 3a00pPOHY KAaTyBaHb Ta HEJIOI-
ChbKOTO UM TAKOTO IO NMIPUHUIKYE, TMMOBOMKEHHSI abo
TMOKapaHHA; IPAaBO HA OXOPOHY 3I0POB’dA; IIPaBO Ha
MeIUYHY IOIOMOTrY; IPaBO Ha MeAWUYHe CTPaXyBaHHS;
mpaBo Ha cBOOOAY Ta Oe3meKy Ta IMpaBo Ha CIIPaBeJIN-
BUIi Cy[; IpaBO Ha IPUBATHE »KUTTA, CBOOOIY COBicCTi,
cBOOOMY BUPAasKeHHs IOTJISANIB, cBOOOMA 3i0paHb TOIIIO.

3abeseueHHA OpaB JIOIUHU BUCTYIIA€ €IUHUM,
mijicHMM i AKiCHO caMOCTiMHMM ABUINEM IIPABOBOI
cuCTeMU, AKe € KOMILIeKCOM B3a€MOIIOB’ A3aHUX i B3a-
€MOJIIFOUMX eJIEMEHTIB, AKi CTBOPIOIOTH HAJIEXKHI IOPU-
OuYHI ¥ (paKTUYHI MOKJIMBOCTI IJA TOBHOI[IHHOTO
3milficHeHHSA KOMKHUM CBOiX mpaB i cBo6ox. Ilo ckia-
IOBUX eJIeMeHTiB 3a0e3meueHHs IpaB i ¢cBo6O 0coOm
MOJKHA BiJHECTU: MPABOBUM CTATyC 0COOU, IOPUANUHI
rapanTii mpas i cBoGoA Ta 3araJbHOCOIIiaJIbHI YMOBH.
Bouu sHaxomgaThesA Misk co00I0 He B IPOCTUX OTHOCTO-
POHHIX 3B’aA3KaxX, IxHi 3B’A3KMU € B3aeMHUMU, TOOTO
BCi eJleMeHTH BILIMBAIOTH OAWH Ha omHOro. Ilpm mpo-
MYy, B3a€EMO3B’sI30K IPABOBOTO CTATyCy OCOOM Ta 3a-
TaJIbHOCOITiaJIbHUX YMOB 3a0e3IeueHHA IpaB i cBoOO
Ma€ TPOSAB y TOMY, IO CTAH PO3BUTKY CYCIiJIbBCTBA
00YMOBJIIOE HASABHICTH MEeBHUX 3alUTiB, HEOOXiTHUX
IJIA HOPMaJbHOTO iCHYBaHHSA iHAWBIAIB, a MpaBOBUit
CTaTyC OIIOCEPEIKOBY€E IOPUAUYUHI MOKJIUBOCTI BUKO-
PUCTOBYBaATHU COIliaJibHi 6Jiara, CTBOPEeHi B KOHKPETHO-
icropuunux ymoBax [5, c¢. 103].

€ TBepIKeHHS MO0 MOKJIUBOCTI BHOKPEMJICHHS
cucTeMu 3a0e3MeveHHs ITPaB K 3allOPYKU CTBOPEHHSA
1A cy0’€KTiB IIpaB PiBHUX MOYKJIUBOCTEN NP peari-
samii Hagauwx mpas, cBoOox Ta iHTepecis [2]. Hampu-
KJaz, Ha piBHi €C 3a0e3neueHHs IpaB JIOUHY (B I0PU-
IWYHOMY CEeHCi) € CYKYIIHiCTIO 3ac0O0iB 3aXMCTy IIpaB
BiJl TIOpPYIlIeHb, MIPOIEAYPY TOHOBJIEHHA ITOPYIIIEHUX
paB i MOPAMOK BiAIITKOAYBAHHS 3aBmaHol mkonu [3].

Cuin 3BepHYTHU yBary Ha MOYKJIWBICTH TJIYMaueHHS
3a0e3IeUeHHs IIPaB JIOAUHU AK CUCTEeMU 00’ €KTUBHUX
i cy0’eKTUBHUX YMHHUKIB, AKi MaioTh BUPaKeHHSA
B COI[iaJIbHO-eKOHOMIYHUX, TMOJIITUYHUX, IOPUAUITHUX
yMoOBax Ta 3acobax i CTBOPIOIOTH peajbHy peasisailliio,
OXOPOHY Ta 3aXWUCT IpaB i ceobox rpomansau [4].

JomisbEHUM € BUOKPEMJEHHA 3arajJbHUX II0JIO-
JKeHb, AKI XapaKTepusyoTh 3a0e3MeueHHs IPaB Jio-
OWHU, HATPUKJAML, I10o: 1) Ile cucTeMa CoIlliajJbHO-
€KOHOMIYHMUX, IOJITUUYHUX, IOPUAUUYHUX YyMOB,
cmocobiB Ta 3aco6iB; 2) saxonau, yepes AKi BUpaKeHO
3MicT 3abesneveHHA, CIPIMOBAHO HA (aKTUUHY pea-
JIiBallito Ta OXOPOHY IIpaB, AKi € 00’€KTOM TapaHTy-
BaHHA; 3) YKasaHi 3axX0[u AeTePMiHYIOTH HAaABHICTH
PiBHUX MOKJIWBOCTEI IpPU BCTyIi cyb6’eKTa mpasa
Yy KOHKPeTHi mpaBoBimHocuumu; 4) yKasaHi 3axonu
€ 3a0e31euyBaJbHOIO0 CHCTEMOIO IPAaBOBUX Ta COIIi-
aJbHUX MeXaHi3MiB, AKY c()OpPMOBAHO B KOHKPETHIiil
nepsKaBi BiAMOBIAHO A0 HAABHOTO CTaHY PO3BUTKY
CYCIILJIBHUX BiTHOCHUH.

CTynins mpaB JIOAUHU Ta 3aco0u, AKi IpU IILOMY
BUKOPHUCTOBYIOThCA, HeOTHAKOBi. O00B’sI3KOM IepiKa-
BU, IPHU IILOMY, € CTBOPEHHS SKiCHUX HOPMATUBHO-
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IpaBOBUX YMOB [JIA peaJjisalil HajaHUX 3aKOHHUX
npaB Ta iHTepeciB. o ymMOB, M0 CIPUAIOTH peaJisarrii
mpaB i cBOOOM JIIOAWHU, BiTHOCATH: PiBEHb PO3BUT-
Ky OeMOKparii, MoJiTUYHUNA pekmuM, eKOHOMiUuHUHN
TOTEeHIliaJl CyCHIiJibCTBa, CTYMIiHH PO3BUHEHOCTi 3a-
KOHOJAaBCTBa, PiBEeHBb IIPAaBOCBiOMOCTi, KYJIbTYpH,
TOUHICTh MeXaHi3My 3amobiranHs MOPYIIIeHHIM IIPasB,
iX IIOBHe i IMBUAKEe IIOHOBJIEHHA.

HopmatuBHO-TpaBOBe 3a0e3IeUeHHs BiII3epKaJIoe
0 iMIIepaTBHO-HOPMATUBHOTO YIOPAIKYBaHHA ¥ Op-
rauisairii gifgabHOCTI cy6’eKTiB Ta 00’€KTiB yIpaBIin-
HA 1 OopMyBaHHA CTAJIOTO MOPAAKY 1X (hYHKI[IOHYBaH-
Ha [6, c. 158]. 3 inmoro 60Ky, HOpMaTHBHO-IIPABOBE
3a0e31eUeHHA BTiJIEHO B BiIMOBiZHOMY piBHI peryJrio-
BaHHSA, TOOTO BOHO € ITiJIECIPIMOBAHUM BILIMBOM HOPM
mpaBa Ha CYCIIiJIbHI BimHOCWMHU, IO peasidyeThbcA 3a
JIOTIOMOTOI0 IPABOBUX 3aXO0[iB MpaB, cBobGox i mybJriu-
HUX 3aKOHHUX iHTepeciB (pisuMUHUX Ta IOPUIUUHUX
0cib, HOpMaJLHOTO (PYHKITIOHYBAHHSA IPOMAIIHCHKOTO
cycmisibeTBa Ta mepskasu [7, c. 89; 8, c. 39].

TaxuM YMHOM, HOPMATHUBHO-IIPABOBE 3a0e3IeueHHsI
mpaB JIOAUHU Il KOMIIJIEKCOM B3a€EMOMOB’A3aHUX
i BBaeMOAil0OUMX €JEeMEHTiB iMIepaTWBHO-HOpPMaA-
TUBHOTO YIOPAAKYBaHHA U opraxisarii gidmabHOCTI
cy0’eKTiB Ta 06’€KTiB yIIpaBJIiHHA, I1T0 CTBOPIOIOTH Ha-
JIeKHI IOpUANYHI Ta (PAKTUYHI MOYKJIMBOCTI /IS TTOB-
HOITiHHOTO 3iiCHEHHA KOYKHUM CBOIiX IpaB i cBOOO/I.

CepeZl OCHOBHUX HOPMATHBHO-IIPABOBUX aKTiB Ha-
IIOHAJIBHOTO XapaKTepy, 3MICT AKUX CIIPAMOBAHO Ha
3abe3meueHHA MIPaB JIOAUHU Bi3HAUMMO HACTYMIHI
3axkonu Ykpainmu: «IIpo 3BepHeHHA rpomMagan» [9],
«IIpo samobiranus Kopymii» [10], Komekc agmimicTpa-
TuBHOTO cymoumHcTBa [11], «IIpo 3abesmeuenusa mpaB
i cBOOOx BHYTpIimHBO mepeMimeHux ocib» [12], «IIpo
Iep:KaBHY MOIOMOry cim’am 3 gitbmu» [13] Tormo.

OxpeMo XOTiJioch 01 3a3HAUNTH CTAH 3a0e3ImeueHHsa
IpaB JIIOAWHU B yMOBax Aii BoeHHOro crany. CTymiHb
3axX0[iB, IO BXXMBAIOTHhCS Yy BIiAIIOBiAbL Ha IIOTOYHY
3arpo3y MamTh BiAmmoBimaTyu MeTi iX BIIPOBa»KEeHHA.
IleBHi mpaBa He HOTYCKAIOTH KOMTHOTO BiAXMJIEHHA Bif
3000B’s13aHDb MTOA0 IXHBOTO JOTPUMAHHS, HAIPUKJIA],
mpaBa Ha KUTTs, 3a00poHYy pabcTBa i mpUMycoBOi
npari, JOTPMMAaHHA NPUHIUIY HENIPUIIYCTUMOCTI
MPUTATHEHHA 0COOU J0 IOPpUANYHOI BiAmoBigambHOCTL
nIBiUi 3a OHE U Te camMe ITPaBOMOPYIIEHHA.

OOMesKeHHs IOI0 IpaBa Ha MPUBATHE KUTTHA, CBO-
6omy coBicTi, cBOOOIY BUpaKeHHS MOTJIALIB, CBOOOIA
3i0paHb € TPUAHATHUMY JIUIIe B TOMY BUIIAIAKY, AKIIIO
BOHU BCTAHOBJIEHI 3aKOHOM 1 IpONOPIIifiHi 3aKOHHIiN
MeTi, IO mepeciifyeTbCcsA, BKJIIOYAIOUN MUTAHHA Ha-
mioHanapHOI Oe3nmeKy. SHAUHI OOMEKEHHSA 3BUYATHOL
COITiaJIbHOI MiAJIBHOCTI, BKJIIOYAIOUM MOCTYITY OO I'PO-
MaAChKUX MiCIlb KYJBbTY, I'POMAaACBKUX 3i0paHb, Be-
CiIBPHUX i MOXOPOHHUX OOPAAIB, HEMUHYYE MOKYTH
IPU3BECTU MO CYMepeuJMBUX CKApT Ha 3as3HaUeHi
BUITE TOJOXKEeHHsA. XO0Ua IOCUJIeHI 00MeKeHHA BUIIlEe-
3a3HAYEHUX IPaB MOKYTHb OYTU ITOBHICTIO BUIIpaB/Ia-
HUMU IIiJ Yac KPU3H, CyBOPl KPpUMiHAIbHI TIOKapaHHa
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BUKJINKAIOTL 3aHEIIOKOEHHS i IIOBUHHI OyTH 00’€K-
TOM CYBOPOTO KOHTPOJIO. BUKJIIOUEHHA He TOBUHHI
CIIDUYNHIOBATU 3aBUIIEHHA 3HaIIYH_IOCTi 3JIOUMHHUX
3aco6iB. CrmpaBegiuBuii 6ajiaHC MilK IPUMYyCOM Ta
3amobiraHHAM € HafbiJbIIT JOPeUYHUM, AKIIO He €IU-
HUM ITLIAXOM 3a0e3meueHHs ITiel rpynu mpaB JIIOJUHN.

IITomo mpaBa Ha KOH(DIAEHIINHICTD TEePCOHAIBHUX
JIaHmX, TO B yMOBax Mil IPaBOBOT'O PEKUMY BOEHHOTO
cTaHy BOHO 3a3Hae€ IMeBHUX oOMe:keHb. Ile omocepes-
KOBaHO TUM, IO JOCTYIY A0 MEPCOHAIbHUX TaHUX Ta
ix 00poOKa HaJal0Th MOMKJINUBICTH JOITOMOTTUA CTPUMA-
TH Ta TOMOJIATY 3aTPO3U MJIs HAIliOHAJHHOI Oe3meKn.
MosiTOpuUHT, BificTe:keHHA Ta mependaveHHA € BaK-
JUBUMU eJieMeHTaMUu AepikaBHoro Haruaany. 1Ilomo
mpaBa Ha CBOOOAY Ta O0COOWCTY HEIOTOPKAHHICTH Ta
IIpaBa Ha BijbHe IlepecyBaHHA i cBoOoxy BUOOPY Mic-
1A TTPOYKMBAHHA, TO BOHO 3a3HAJIO CYTTEBUX 3MiH,
OB’ sI3aHUX i3 BCTAHOBJIECHHAM DALY 00MeKyBAJIbHUX
3ax0fiB, 1m0 mepembaueni 3akoHoM YKpainu «IIpo
IIPaBOBUI PEIKMM BOEHHOTO craHy» [14]. Bogrouac
i agMiHicTpaTWBHI 3aX0aM CJIiJ BBa’KaTU BUIIPaBIA-

HUMHU, I'PYHTYIOUNCH Ha IOJOXKEeHHAX CBpomeiichbKoi
KOHBEHIIi]l 3 IpaB JIOAWHU, II[0 CTOCYIOTHCA OXOPOHU
3I0POB’s, HANpPUKJIam, cT. 5, 8, 9—11 i T.x. [15].
3aszHaunuMo, IO B OyAb-IKOMY BUIOAAKy, 3abesiie-
YeHHs IIPaB JIOLUHU B IIepiof Ail IpaBoOBOT'O PEXUMY
BOEHHOTO CTAaHYy MAa€ BiAIIOBimaTu 3arajbHUM iledam
PO IIpaBa JIOAWHU 3 BPaXyBaHHAM KOPEKTUBiB, IO
HEMOKJINBO BiIXWJINUTHU.

BucHoBku ta nepcriektuBu. IligcymoByroun 3asHa-
YUMO, 1[0 HOPMATHUBHO-IIPpaBOBe 3abe3lleueHHsA IpaB
JIOOWHY BimoOpaskaTume I[iJieCITPAMOBAHUIN BIJIUB
HOpM IIpaBa Ha CTaH TapaHTyBaHHA OpPaB JIOAUHU
ILJIAXOM 3aCTOCYBAaHHSA KOMILIEKCY 3axoniB. Ha smicT
HOPMATHBHO-TIPABOBOTO 3a0e3MeUeHHs TPaB JIOANHNI
BILIMBATUME SAK CTaH (PYHKIIOHYBAaHHA JePyKaBHUX
OpraHiB, Tak i pO3BUTOK AeMOKPATUYHUX IHCTHUTY-
I[iti B mepsKaBi. 3BepHYTO yBary Ha OCHOBOIIOJIOMKHI
HOPMAaTUBHO-TIPABOBi aKTH, IO MEBHUM UYMHOM 3a-
0e3meuyOTh IIpaBa JIOAUHU. 3POOJIeHO aKIeHT Ha
00MeXeHHAX IpaB JIOAWHU B mepiof mil mpaBoBOTO
PeKUMYy BOEHHOTO CTaHYy.
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FTEHE3A CTAHOBJIEHHSI MEXAHI3MY
NnoAainy BJAAU B YKPATHU

THE GENESIS OF THE SEPARATION
OF POWERS IN UKRAINE

AHoTaUif. Y Ui CTATTI pO32/19gAETbCA 2eHe3a PO3BUTKY B CBITi TA B YKPAiHi MeXaHi3My noginy B1agu Ta cMcTemu CTpumy-
BAHb | NpOTMBAR. [JOCAiIGgXKYyI0TbCS 0COOAMBOCTI peanizauii Lib020 iHCTUTYTY B KOHCTUTYLl YKpaitu. BuokpemmiolTbest npobaemm
CYYdCHO20 KOHCTUTYLiFIHO20 3aKpinaeHHs IHCTUTYTy [IpeangeHTa YkpaiHu, BepxoBHoi Pagu Ykpaiumn Ta KabiHeTy MiHICTpiB
YKpaiuu.

HazonowwyeTbes, 1o Teopis N0giny BAAgH, BAHMKHYBLUM 3aBgsk1 npausm 6a2aTbox npegcTaBHUKIB inocoPcbko-npaBosoi
gYMKM, 3HAULLIA CBOIO Peani3auilo B MPAKTULi GyHKLIOHYBAHHS gepXXaBHMX andpaTiB MPAakTMYHO BCiEi CydacHoi LmBinizauii.
[i 3a2anbHONIOGCHKA LIHHICTD BU3HAYMIA CbOROGHILLHI peanii 1ogo $opMyBaHHS Ta PO3BUTKY CUCTEMM YKPAiHCbKOI MPaBoBoi
gepyKaBHOCTI.

Teopist noginy Bnagu 3Haiwwa npsime BigobPaKeHHs i 3aKPirIeHHs! B OCHOBHUX 3AKOHAX JeMOKPATUYHNX gepiKaB, iHWMMM
CI0BaMM, gepxaBHa B1aga BMOYgOBYETbCA 30 MPUHLMIOM OGNy HA CAMOCTIFHI Ta He3anexHi 2i1ku BAagu: 3aKOHOgasyy, By1-
KOHaBUY, cygoBy. [1py LbOMy HEOOXIgHO 3a3HAYNTH, L0 KOXHA 3 gep)KaB He Ti/IbKM paaHe Po3giNnuTu 2iIKn EGUHOI gepyKaBHOI
BAAGK, a /i NPUQINSE 3HA4Hy yBazy ix B3aemogii. [10gin B1agn € KOMMIEKCHUM Baxenem g 00MexyBaHHsI, 3a gOMOoMO20k0
SIKO20 KOXHA 3 2i/10K gi€ CAMOCTIHO, He BTPYYaiouMCh y MOBHOBIXKEHHS iHLLIOI; BCTAHOB/IIOETbCSA B3AEMHMI KOHTPO/Ib, 300/1GH-
COBQHICTb, PiBHOBARA y B3AEMOBIHOCMHAX ePXKABHMX OP2aHIB, 1O 3giMCHIOIOTL 30KOHOGABYY, BUKOHABYY TA CYJoOBY B/AGY.
3a gornomoz0oto Noginy BAAgu opaaHu gepxasu giloTb Y Mexax CBOEI KoMneTeHLi, BCTAHOB/IOIYM B3AEMHMIT KOHTPO/b, 30a-
JIGHCOBAHICTb, PIBHOBARY y B3AEMOBIGHOCUHAX JePXKABHMX OP2aHIB, L0 3giMICHIOITb 30KOHOGABYY, BUKOHABYY i CYgoBY B/AGY.
N9 Ub020 BUKOPUCTOBYETHCS LiId HM3KA 0OMEXYBAIbHUX I0p1gnaHIX 3acobiB: 3a00poH, 060BA3KIB, 3aX0giB BignoBiga/ib-
HOCTI ToLLo. Peani3auis NpUHLMMY MOginy BAAGM MOXAMBA i ePeKTUBHA Tilbku 3a CYMpOBOgY 1020 CUCTEMOIO «CTPUMYBAHb
i npoTuBae». BoHa 3anobieae cnipobam y3ypnauii ToBHOBAXeHb OgHiel Bagu iHwwolo | 3a6e3reyye HopmMaabHe PYHKLIOHYBAHHS
0p2aHIB gepxxasu.

ABTOpYU gOXOgAATb JO BUCHOBKY, LLIO HA CY4ACHOMY eTani po3BUTKY YKpaium, nepeq ii CycniibCTBOM, JOCMTb 20CTPO MOCTAIOTh
npobemu BHYTPILLUHBOI 0p2aHi3avii Ta BJOCKOHAEHHS gisiIbHOCTi 0p2aHiB gepkaBHOI Bagu 3 ypaxyBaHHIM $opmu gepas-
HO20 YCTPOIO, NPUHLMIIB MPABOBOI TA COLIAIbHOI gepyKaBu, gepaBHO20 CyBepeHITeTy, noginy BAagu 1d iH.

Knro4oBi cnoBa: KOHCTUTYLIIOHANI3M, Teopis Moginy Biagu, cMcTeMa CTpUMYBAHb i NpoTuBae, nogin Baagu.
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Summary. This article examines the genesis of the development of the mechanism of separation of powers and the system
of checks and balances in the world and in Ukraine. The peculiarities of the implementation of this institution in the Constitution
of Ukraine are studied. The author highlights the problems of the current constitutional consolidation of the institution of the
President of Ukraine, the Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine.

It is emphasised that the theory of separation of powers, having emerged thanks to the works of many representatives of
philosophical and legal thought, has found its implementation in the practice of functioning of state apparatuses of almost the
entire modern civilisation. Its universal value has determined today’s realities regarding the formation and development of the
Ukrainian system of legal statehood.

The theory of the separation of powers is directly reflected and enshrined in the fundamental laws of democratic states, in
other words, state power is built on the principle of division into independent and autonomous branches of government: legisla-
tive, executive, and judicial. It should be noted that each state not only seeks to divide the branches of a single state power, but
also pays considerable attention to their interaction. The separation of powers is a complex lever for restricting, with the help of
which each of the branches acts independently, without interfering with the powers of the other; mutual control, balance, and
equilibrium in the relations between state bodies exercising legislative, executive and judicial power are established. Through
the separation of powers, the state authorities act within their competence, establishing mutual control, balance, and equilibri-
um in the relations between the state bodies exercising legislative, executive and judicial power. For this purpose, a number of
restrictive legal means are used: prohibitions, obligations, liability measures, etc. Implementation of the principle of separation
of powers is possible and effective only if it is accompanied by a system of checks and balances. It prevents attempts to usurp

the powers of one authority by another and ensures the normal functioning of the state authorities.

The authors come to the conclusion that at the present stage of Ukraine’s development, its society is facing quite acute
problems of internal organisation and improvement of the activities of public authorities, taking into account the form of gov-
ernment, the principles of the rule of law and the social state, state sovereignty, separation of powers, etc.

Key words: constitutionalism, theory of separation of powers, system of checks and balances, separation of powers.

HOCTaHOBRa npoo6semu. B ropuanuniii siteparypi
ONUTAHHAM aHaJIi3y peaJidaril IPpUHIUITY TOIi-
JIy BJaAU TPUCBAYEHO OAaraTo HAYKOBUX MIpallhb, IO
JKOJJHOIO MipOIO He BUKJIIOUAE MOIKJIUBOCTL IIPOJOBIKU-
TU DOCTiAKeHHA Mux mpodaem. IIpeamerom HAaIoro
posraAny OyaAyTh OesdAKi MUTaHHSA PO peasrisaliio
OPUHIAITY Oy BJAAAN B HiAJBHOCTI T'iJIOK.

AKTyanbpHICTHL TEeMU CTATTi 3yMOBJIeHA BU3HAUEH-
HAM IPUHIUIY MMOALTY TiJIOK BJIaAW; AKUU IILIAX IIPO-
HI10B PO3BUTOK IILOTO IPUHIUNY B icTOpil cyuacHOI
VKpaiHu; B AKUX KOHCTUTYIIMHUX HOPMax 3HAUIIIOB
BimoOpaskeHHA MaHUU OPUHIIUI; AK peajisyeTbes
TPUHIIUI TOALNY TiJIOK BJagu; SKi 0coO0JIMBOCTI, Xa-
paxkTepHi naA peasisariili IbOTO MPUHITUIIY B JifAJb-
HOCTi Jlep:KaBHUX IHCTUTYTIiB YKpaiHu.

AmHami3 ocTaHHIX mOCITimKeHb Ta MyOaikaii. [o-
CHIMKeHHAM IPUHINIY IOAiJIY BJagu Ta, 30Kpema,
CHCTeMU CTPUMYBaHb 1 IpoTmBaAr 3aiMajucd Taki
BUgaTHi yKpaiHcbki HaykoBii: B. ABep’anos [1],
I.TIporriok [2], @.BenicaaBchkuii [3], ik M. [4],
B.3abapceruii [5], I0.IIpuiimak [6], A.Toaxau [7]
Ta iHMmri.

ITonpm 3HaUYHUY piBEeHb HAYKOBO-TEOPETUYHOI PO3-
POOKM KOHITEMIil MeXaHidMy pPO3IOIiIy BJIAIM, Cydac-
Hi BUKJUKU Yy IIPOIlECi Aep:KaBOTBOPEHHS BUMAaraioTh
IOKJIATHOTO Ta OOTPYHTOBAHOTO IMOSCHEHHS BaXKJIU-
BOCTi 1iei cucTemMu myis 3abes3meveHHs e(peKTHUBHOI
B3aEMO[il MiK pisHMMU TiJIKaMu Jep:KaBHOI BJIATU.

Mera crarTi — TIpoaHasi3yBaTH TreHe3y CTAaHOB-
JIeHHA MEXaHi3dMy IOoAijly BJIaAu B CBiTOBi# icTopida
i B YkpaiHni, 30Kpema.

Bukman ocHoBHOrOo Martepiamy. Cyuacua imTep-
mpeTranisa OPUHIIUITY IIONiJIly BjaauW 3a Bciel cBoel
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AKTyaJbHOCTI Ta MMHAMIUHOCTi 3MiCTy CIMPa€EThCA
Ha BeJIMYE3HUU COIiaJIbHUI AOCBiJ yCchOTO JIOACTBA,
i Tomy € HambaHHAM yciel muBimisarii.

IToniGiti ogHUM i3 mepITMX BBasKaB 3a HeoOXin-
He PO3MerKyBaHHSA BJAAU MiK KOHCYJIOM, CE€HATOM
i mapomuuMU 300paMu, AKi TOBUHHI, 3 OMZHOTO OOKY,
HaJlaBaTU ONWH OJHOMY B3a€MHY HiATPUMKY i cripm-
SAHHSA, 3 iHIITOTO0 — CTPUMYBATH BJamy immoro [8].

Binpuricts DOCHigHMKIB OCHOBOIIOJOXKHUKAMU
«KJIACUUYHOI'0» BapiaHTa Teopil Iofiny Biagu HasuBa-
1oThb J»xona Jlokka (1632—1704) i IlTapaa Moureck’e
(1689-1755). 3a JIokKOM «yce HMifIOPAAKOBYETHCA
3aKOHOIABYIA BJIAMi», OCKIIBKU «TOU BUIIHMA, XTO
MOJKe BUJAaBaTU 3aKOHMU». JIOKK OKpeMO He BUIIJIAB
CYIIOBY BJIaOy, BBa’sKaioum ii CKJIQJOBUM eJIEMEHTOM
BUKOHaBUOI Bianu [8].

Ha Bigminy Big Jlokka, MoHTeCK’e BUOKPEMJIIO-
BaB y CHCTEMi OpraHiB BJaguW i CyJOBY BJany, AKY
MOJKHA TOBIipUTH He SKOMYCH CIeIiaJJbHOMY opra-
HY, a BUOOpHUM ocobaM i3 Hapoay, SKUX 3aJIy4aloTh
IO BiAIpaBIeHHA NMPaBOCYAAA JIMIIE HA IEeBHUN Yac.
«¥ Takuii cmoci0,- BBa)KaB BiH, — cyJoBa BJaja, Ha-
CTiIBKM CTpAallTHA OJiA JIIoAel, He Oymae moB’sa3aHa Hi
3 Bimomoro mpodeciero, HI 3 BiOMUM CTaHOBUIIEM;
BOHA CTaHe HeBUAMMOIO i Hi6u HeicHyouoo» [9]. 3a-
cayroio MoHTecKk’e € po3poOKa imeil piBHoOBaru ta
CHUCTEMU «CTPUMYBaHb i MPOTHBAr» 3aKOHOAABUUX
1 BUKOHABUYUX OPraHiB ep:KaBHOI BIaJu.

IToumuarwoun 3 ximma XVIII crosmitTa, nmpuHIIUO
mominy BiAagu HaOyB KOHCTUTYIIIMHOTO 3aKpilyieHHA
B CIITA i ®panrmii. Huui 1meit mpuHIIUT BUCTYIa€E
OCHOBHUM CTOBIIOM [IeP?KaBHOTO YCTPOIO BCiX PO3BU-
HEHUX IeMOKPATHUUYHUX Jep:KaB, 30KpeMa I YKpaiHu.



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 9 (67), 2023

// Constitutional right; municipal law //

HopmatuBHoO ifesa mominy Biaagu B YKpaiui Oyia
3akpiniena B [lekaaparlil mpo mep:kaBHUI CyBepeHi-
TeT, BiAmoBigHO cTaTTi 3 AKOI Aep:KaBHA Biaga B Pec-
myOJTitTi 3AifiCHIOEThCA 3a MIPUHITAIIOM 11 PO3IOALTY Ha
3aKOHOMaBUy, BUKOHABUY Ta cymoBy [10].

HactynHuM eTaroM B PO3BUTKY IePiKaBHUX iHCTU-
TyTiB O6yao npuitaarta 3akony ¥ PCP « Ilpo sacuy-
BagHA nocta IIpesugenTa Ykpaincekoi PCP i BHeceH-
Ha 3MiH Ta momoBHeHBb A0 Komcruryiii (OcHoOBHOTO
3axony) Ykpaiucekoi PCP Big 5 mumaa 1991 poxy».
ITeit 3axou misiB mo mpuitHATTS KoHcTuTyilii YKpa-
iHM i BcTaHOBJIIOBaB, mio IIpe3umeHT BiAmoBizae 3a
rapaHTyBaHHA IIPaB i ¢cBoOO TPOMAAH, AEPKABHOTO
cyBepeHiTeTy YKpainu, morpuManusa Komcturyiii Ta
3aKOHIB KpaiHu, mpeJCcTaBJIeHHA AEPIKaBU y MiKHA-
POOHUX BiMHOCHHAX, a TAKOXK IpUiiMae HeoOXimmi
3axonu Ajisa 3abe3meueHH 000POHO3JATHOCTI, MeprKaB-
HOI Ta CyCHIiJbHOI 0e3IeKu Ta TepuTopiaabHOi Iimic-
HOCTi pecny0OsiKku. 3rigHO 3 ITMM 3aKOHOM, IIpesumeHT
BUCTYIIa€ SIK HAWBUINA ITOcamoBa ocoba YKpaiHCchbKOI
Iep:xaBU i riiaBa BuKoHaBUYoi Biaaau [11].

Ho nputinarra HoBoi Korcrurynii Yrpainu, opra-
Hizalia Ta (DyHKI[IOHYBaHHA JePsKaBHOI BJIaAU i Mic-
1IeBOT0 CAaMOBPSIYBAaHHSA peryiaoBaancad KoHCTUTYITii-
HUM JOTOBOPOM, YKJameHUM Mixk BepxosHoio Pamoro
Yrpaiuu Ta [Ipesumentom Yrpainu 08.06.1995 poxy.
ITeit loroBip BcTaHOBIIOBAB, 110 IIpesuaeHT YKpainu
obifimae mocamu TJIaBU AeP:KaBU i TJIaBU BUKOHABYOL
Bramu Ykpaium [12].

Koucrurynia Yrpaiau 1996 p. BHecna papn cyr-
TEBUX 3MiH B opramisaiito Biaau, oOCAT TOBHOBA-
JKeHb Ta B3aEMOJiI0 Jep:KaBHUX opraHiB. Tak, srimuo
3 Koncrurytieto, y mepiiii pegaxiii IlpesumeHT He
BXOJUB MI0 TLIKM BUKOHaBYOI Biamu. Kpim Toro, iioro
mo30aBUIN CTATyCy TOJIOBU BUKOHABUOI BJIAAU, AKY
omy HagaBasu momnepenua Komcruryiia Ta Komeru-
Tymitiauit foroip 1995 poxy.

V¥ nmepsxaBHOMY MexaHi3Mi YKpainm, BiZmoBimHO IO
Koucrurynii Yrpainu 3i sminamu ma 2016 pik, mo-
OymoBaHOMY Ha IIPUHITUII MOAiNy Baanu, [IpesugeHT
Mae€ IiATy Jullle 9K OJAUH i3 BUIIIMX OPTaHiB JAeprKaB-
HOi Bimamm mopsan 3 BepxoBuoio Pamoro, KaGineTom
MiwnicrpiB, Koucrurynitinum Cymom i BepxoBHUM
Cynom.

Ha migcrasi anamisy KoHcTuTyilii YKpainu Mo:KHA
BCTAHOBUTHU, I0 cTarTeio 10 BM3HAUEHO HACTYIHUK
BapiaHT peaJjisarmil mpmHIUIY TOmiay Baamu: «Jlep-
JKaBHA BJaja B YKpaiHi 3ailicHIOEThCA Ha 3acagax
ii momisy Ha 3aKOHOIABYY, BUKOHaBUY Ta CYIOBY.
Opranm 3aKOHOZABYOI, BUKOHABYOI Ta CYymOBOI BJa-
IV 3OiHMCHIOIOTH CBOI IMOBHOBAaKEHHSA y BCTAHOBJIE-
HuX miero Komcruryiiero Mesxax i BigmosigmHo mo
3aKoHiB YKpainm» [13]. CymoBy Biamy mpencTaBJIsde
Koucrurynitinuii Cyn Ykpainu Ta cyau 3arajabHOL
IOpUCIMKILil, 3aKOHOMaBUy BJiany — BepxosHa Paga
Ykpalnu — mapjgaMeHT ¥YKpaiHU, BUKOHABUY BJa-
ny — Kabimer MinmicTtpiB Ykpainm — Bumuii oprau
y cucTeMi opraHiB BUKOHaBYOI BJIaaU.

OpHe 3 HAMOIMBIT YacTO OOTOBOPIOBAHUX ITUTAHD
KOHCTUTYIIAHOTO 3aKPinJIeHHA NPUHIUITY IIOIiJIy
BJanu B YKpaiHi crocyerbca cratycy llpesumenTta
Ykpainum.

Hacammnepep 1ie 0y10 3yMOBJIeHO HEBU3HAUYEHICTIO
micia i poai B mep:xkaBHOMY MexaHisdmi IIpesupenta
Yxpainu Ta BigcyTHicTIO peanbHOi Biagu y Kabimery
MinicTpiB Ykpainu. 3rigao 3 KorncTurymiero Yxpa-
iau, IIpesugent YKpainu mocizae ocobimBe Miciie
B CHCTEMi Jep:KaBHUX iHCTUTYTiB. 3aKOHOIAaBEIlb
y ct. 102 KoHCcTUTYIIii TO3HAYUB IIPEe3uIeHTa TapaH-
TOM JIeP;KaBHOT'O CYBEPEHITETY, TEPUTOPiaJIbHOIL ITiJTic-
HocTi YKpainu, noxep:xkanuda KoHcturyii YKpainu,
mpaB i cBOOO JIIOAWHY i TPOMAaAAHNHA, He BUSHAUMNB-
My HOTO «IIPUHAJNEKHICTh» MO0 Tiel um iHIIOl TijaKm
Biaanu. [13]. IIpesuneHT YKpaiHu BOJOAi€ MIUPOKUMU
BIAJHUMU TIOBHOBaKEHHAMM. SIK TJIaBa Jep:KaBu, BiH
npencTaBasae YKpaiHy B MiKHapOJHMX BiJHOCWMHAX,
3IIMICHIOE KEPiBHUIITBO 30BHINTHBOIIOJIITUYHOKO IiAJb-
HICTIO Iep:KaBu, Belie IePETOBOPU 1 YKJIa[a€e MisKHa-
ponHi moroBopm YKpainu. Ha HBOTO moKJIamaeThcAa
mignucanHA Ta oQirlifiHe OIPUIIOAHEHHA 3aKOHIB.

IIpesunenT Ykpainu mae ocobauBe IIpaBOBE CTAHO-
BUIIle — BiH IJIaBa JEPyKaBU, a MOT0 BigHECEHH 10 Tiel
Yy iHITIOI TiIKYM BJIagU € TIPeIMeTOM JUCKYCii 6araTbox
yuernux. Haliuacrime y cBiTOBiff mpaKTHUIll TyiaBa aep-
JKaBu ouosio€e ((hopMasibHO UM peabHO) BUKOHABUY
Biany. 3a Koncruryiieto Ykpainu I[Ipesunent YKpa-
1HM Ma€ aysKe ITUPOKI MOMKJIMBOCTI BIJIMBY HA KOXKHY
3 T1JIOK JIepsKaBHOI BJIaU, aje IPU oMY (DOPMAaJIbHO
IO JKOJTHOI 3 HUX He HAJEeKUTh i 3a Pe3yIbTaTU iXHBOI
TisIIbHOCTI He Hece JKOOHOI BiAImoBimaibHOCTI.

Bognrouac Ilpesument Ykpaiam, (popmasbHO HeE
BXOAAYM OO KOMHOI 3 TiJIOK JepKaBHOI BJIaam, 3a
Koucruryrieio Yrpainu 1996 poxry 3i smimamu 2016
POKY YHKITIOHATBHO ITepedyBae OJMKUe 10 BUKOHAB-
4ol BJIaAU i Mae HAWIIUPIITI MOKJIMBOCTI BIJIMBATHU
Ha 11 gianeHicTh. Taka IBOAKICTH IPAaBOBOTO CTATYCY
TJIaBU IEepiKaBU MPU3BOAUTH MO CYTTEBUX HEIOPO-
3yMiHBb y (DYHKIIiOHYBaHHI iHCTUTYIiliHOI cucTeMu
B mijjomy. 3 ogHOTO GOKY, TJIaBa JAep:KaBu (hOPMATIHHO
OUICTAHIIIMOBAHUN Bifi BUKOHABYOI BJagu. 3 iHIIIOrO
0OKY, BiH (h)aKTUYHO OPTaHiUYHO BILJIETEHUHN y CUCTEMY
BUKOHaBuoi Biaagu (m.m. 9, 10, 13, 14, 15, 16, 17,
18, u. 1 cr. 106 Koucruryiii Ykpaiuanm).

Amanisyouu cucreMy CTPUMYBaHbL i IpOTUBAT,
AKy saxpimaioe Korcrurymia YKpainu, Takox ciim
3a3HaAuuUTH, 110 i BepxoBHa Panma Ykpainu mae mo-
cuTh Baromi Baskesi BmyimBy Ha Kabinmer MinicTpis
Yxkpainm Ta iHIIi opraHM BUKOHABYOL BjIaam. 30Kpe-
ma, Kabimer MinicTpiB YKpaiHu migfKOHTPOJIBLHUHN
i migsBiTHUY BepxoBHi#t Paxi Ykpainu. IlapiamenT
VYkpaiam posrisaznae i mpuiiMae pillleHHA MO0 CXBa-
neunsa IIporpamu gpisasuocti Kabimery MiHicTpiB
VYxkpainu, npusHauae 3a noganHam IIpesunenta Ykpa-
inu IIpem’ep-mimicTpa Ykpainu, MinmicTpa oboporn
Ykpainu, MinicTpa 3aKOpJOHHUX CIpaB YKpaiHu,
mpusHauae 3a noganuam Ilpem’ep-minicTpa YKpainu
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uneniB Kabinery MinmicTpiB Ykpainu Tomro. (m.m. 11—
13 cr. 85 Koucrurynii Yrpaium).

Bepxosua Pagma Yrpainu 3a nmponosurierm Ilpe-
3umeHTa YKpaiHu abo IoHalMeHIIe OfHiel TpeTuHN
HaApPOAHUX AeNyTaTiB YKpaiHu Bif i1 KOHCTUTYIIAHOTO
CKJIay MOJKE PO3IJIAHYTH IMUTAHHSA PO BiATIOBiTab-
micts Kabimery MinicTpiB Ykpainu Ta yxBajauTtu pe-
30JTIOIiT0 HEOBipH oMy OiJBIITiCTIO Bil KOHCTUTYITiti-
HOTO cKJany BepxoBHoi Pamgm Ykpaiuu (u. 1 ct. 87
Koucrurymii Ykpainu). YXBajeHHA Iiel pe3oJrioirii
TATHe 3a coboio BimcraBky Kabinery MinicTpiB Ykpa-
igu (u. 3 ct. 115 Komcrurytii Yrpainm).

IIpu mpomy BapTo 3a3HAUUTHU, IO 3a KOHCTUTY-
miero Ykpainu I[lpesument Ykpainu mae Habarato
0isbITlle BasKeJsiB BILIMBY HA MisIIbHICTHL YKPAIHCHKOTO
napiaaMeHTy, Hixx Kabimer MinicTpiB Ykpainu.

Takum umuoMm, IlpesumenT Yrpainu, AK rjaBa
nep:kaBu (4. 1 cr. 102 Korcruryii YKpainu) sriz-
HO 3 mosioskenHAMu KoHcruryiii YKpainu, Bimirpae
BaYKJINBY POJIb V (DYHKI[IOHYBaHHI BCiel iHCTHUTYITi-
HOI cucTtemMu aep:xaBHOl Baagu. lle odHauae, 110 BiH
TNOKJMKAHWNA KOHCOJIiyBaTH BCi TiJKU gepsKaBHOI
BJaAU, 3a0e3MeUNTH IXHIO B3a€EMOY3TOMKEHY Tisdlb-
HiCTBb I1s onTuMisarii (DyHKITiIOHYyBaHHA JePyKaBHOTO
MexaHisMy YKpalHu B IiJIOMY.

CBoeto ueproro, 3rigao 3 Koncruryiieio YKpainu
Kab6iner MinicTpiB YKpaiHu He Ma€ y CBOEMY PO3IIO-
pAIKeHHI CKiMbKU-HeOYynh e(eKTUBHUX AePrKaBHO-
BJIAIHNX IIOBHOBAXXE€Hb, AKi 0 maBajaum oMY 3MOTY
BUCTYIATU CTPUMYIOUUM (PAaKTOPOM Y B3a€MOBiTHO-
cuHaxX i3 3aKOHOJABYOI0 Ta CYJOBOIO BJIalOI0, XOUa
BigmoBimuo mo ct. 6 Koncturymii Ykpainu KabGimer
MinicTpiB (pakTHUHO BUBHAETHCA OHIEIO 3 TPHOX DPiB-
HONPaBHUX TiJIOK Jep:KaBHOI BJIAIN.

BucnoBku. Pesiomyioun BuUKJIaIeHe, HATOJIOCHMO
Ha TOMY, IO IIOJiJ BJIaAN — HAWBaKJIMBIIIIA yMOBa Ta
OCHOBHUU MeXaHi3M (DYHKI[IOHYBaHHSA [ePyKaBHOI BJa-
I, BiH € OCHOBOIO JePKaBHOTO OYIiBHUIITBA Y BUCO-
KOPO3BUMHEHMUX KpalHaX Cy4JacHOI CBiTOBOI CIiJIFHOTH.
IIpakTruHa IiHHICTH IIHOTO iIHCTUTYTY BJIAAW IIOJIATAE
Y BCTAHOBJIEHHI IMOTYXHUX KOHCTUTYI[IMHUX TapaHTii
OPOTU TEeHAEHIIiI 0 TOBHOBJAAAA OnHiel 3 11 riyok.

3a IOIIOMOTOI0 TMOMiJy BJAAM OPTAHUW Aep:KaBuU
IiIOTh Y Me)KaX CBO€l KOMIIETEHI[il, BCTAHOBJIOIOUL
B3aEMHUU KOHTPOJb, 30a/IaHCOBAHICTh, PiBHOBATry
y B3aEMOBiHOCHMHAX AePyKaBHUX OPraHiB, IMO 3[iii-
CHIOIOTH 3aKOHOJABUYY, BUKOHABUY Ta CyJOBY BJIAY.
JJ 1I5OTO BUKOPUCTOBYETHCS ITiJia HU3KA O0OMEKy-
BaJbHUX IOPUANUYHUX 3aco0iB: 3a00poH, 000B’A3KiB,
3ax0/iB BifgmoBimasbHOCTI TOIMO. Peasizamia npuHIu-
oy ToJijy BJaAW MOJKJIVBA 1 e(DEKTUBHA TiJIBKU 3a
CYIPOBOAY HIOTO CHUCTEMOIO «CTPUMYBAHbB i IIPOTUBAT» .
Bona momepemkxae cupobu ysypmallii moBHOBaKeHb
omuiel Biaagu immooo i 3abe3meuye HOpMaIbHe QYHK-
IiOHYBaHHA OpPTaHiB JepsKaBU.

ITopiBHAHO HemonaBHI moznii y cdepi sxilicHen-
HA KOHCTUTYIiliHOI pedopMu, a came, IIOBEpPHEH-
HA napjaMeHTOM YKpaiHu Ao mapjaMeHTChKO-
Ipe3ueHTChKOI (hopmu mpaBiainHAa 3paska 2004 poxry
cBiuaTh, 110 B YKpaiHi peanisdyerbca peddopMyBaHHA
MexaHi3sMy JIep:KaBHOI BJIAAU.

IMpuunun moxiny Biamzu Mae He aOCOJIOTHUM,
a BimHOCHUU xapakTep i MogudikyeThCsa 3aJIeKHO
BiJi KOHKPETHUX iCTOPUUYHUX, NOJITUUYHUX Ta IHIINX
peaniii. Ile moBHOIO Miporo cTocyeThcA i YKpaiHu,
AKil HeoOximHO chopMyBaTH came CHCTEMY BIIOPA[-
KOBaHUX, B3a€EMOIIOB’A3aHUX 3ac00iB CTpUMyBaHHA
T'iJIOK BJIangu.
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NPABOBUIN MEXAHI3M 3ABE3MNEYEHHS
NMPABA HA TPOMAJITHCTBO B YMOBAX
EBPOIMNENCbLKOI IHTETPALIIT YKPATHU

THE LEGAL MECHANISM OF ENSURING
THE RIGHT TO CITIZENSHIP IN THE CONDITIONS
OF THE EUROPEAN INTEGRATION OF UKRAINE

AHoTauisa. CTaTTa npucBAYeHa aHanidy CTaHy iMnaemeHTauii MixKHapogHoO-NpaBoBKX, 30Kpemda, €BPONENiCbKMX HOPM go
30KOHOGABCTBA YKPAiHM MpO 2POMAGSHCTBO, IO CKIAgae HOPMATMBHY OCHOBY MPABOBO20 MeXaHi3My 3abe3nedeHHs npasa
HO 2POMAGAHCTBO. BpaxoByoyu akTUBHMI NpoLiecC iHTe2pauii YKpaiHu go eBpomnencbKo20 CniBTOBAPUCTBA, y CTATTI OKPECIeHO
OCHOBHI MpobaeMi MPAaBoBO20 pe2y/IloBAHHS NPABA HA 2POMAGSAHCTBO B YKPAiHCbKOMY 30KOHOGABCTBI. ABTOPAMM MOKA3AHO,
L0 4YMHHE 3aKOHOGABCTBO YKpaiHu1 Mpo 2poMagsHCTBO € chopMOBAHMM. [1pOTe, BUKAMKM, L0 MOCTAm nepeg YkpaiHow y cdepi
HaLioHanbHoI be3neku Ta TepuTopianbHOI LiniCHOCTI, nigncaHHs Yeogu npo Acouiavito Mix YkpaiHoto Ta EC 00yMOB/IIOIOTb He-
00XigHICTb OHOBJ/IEHHS iCHYI0UMX MIgXOGIB gO Bpe2yIOBAHHS MPABOBIGHOCH Y Chepi 2poMAgaHCTBA TA Mi2pauiiiHUX BigHOCHH.

OgHMM 3 TAKWX MUTAHDb € MUTAHHA MOXIMBOCTI 1e2ai3aLii MHOXMHHO20 2DOMAGAHCTBA. YnHHE 3aKOHOGABCTBO YKPAiHM
Mpo 2pOMAGSHCTBO YKpaiHu He nepegbayae MOMIMBOCTI «MHOXMHHO20 2POMAGSIHCTBA» Y 2pOMAgAH YKPaiHu i MiCTUTb 3a-
CTepexeHHs 1j0go HeqonyleHHs B YKpaiHi NogBiiHO20 2pOMAgAHCTBA. [TPOAHANI3YBABLLIM CUTYALO, AKA BUHUKAE CbOROGHI
B MUTAHHAX IHCTUTYTY MHOXMHHO20 2POMAGAHCTBA, ABTOPK JOBOGATH, WO HAPA3i gaHe MUTAHHA Be/IbMU AKTyajibHe, K Ha
MDKHAPOGHOMY PIBHI, TAK | HO HALIOHANbHOMY. Cepeg OCHOBHUX MPUYNH BUHNKHEHHSA MHOXMHHO20 2DOMAGAHCTBA HA3MBAIOTb:
TepuTOPIanbHi 3MiHW; Miepauilo HaceneHHs; BIgMIHHOCTI y 30KOHOGABCTBI gepyKaB L0go nopsgky HabyTTa Ta BTpATH 2poMa-
gAHCTBA.

Hapasi unHHe 3aKOHOGaBCTBO YKPAiHM 3 MUTAHb 2POMAgSHCTBA NOTpebye Ginblu LWMPOKOI IK HAYKOBOI TAK i MOMTUYHOI
gUCKYCii, BJQOCKOHAIeHHS i BUPOD/IeHHS! EGUHO20 MigXogy LL0GO po3BA3aHHs NpobiemMy MHOXUHHO20 2POMAGSIHCTBA, Lo §O3-
BOMTb MigBULUMTYM BIgMOBIGA/IbHICTb 2DOMAGSH, SKi MAIOTb MHOXMHHE 2POMAgGSIHCTBO Ta CHpUsATIMe 3a0e3nedeHHI0 HaLio-
HabHOI Ge3nekun Ykpainm.

KnrouoBi croBa: 2pomagaHCTBO, NPABO HA 2POMAGAHCTBO, MHOXMHHE 2PDOMAGAHCTBO, MPABOBUI MEXAHI3M, agantawis,
20PMOHI30aLis 3aKOHOGABCTBA, IMIIEMEeHTALis MPABOBUX HOPM.
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Summary. The article is devoted to the analysis of the state of implementation of international legal, in particular, European
norms to the legislation of Ukraine on citizenship, which constitutes the normative basis of the legal mechanism for ensuring the
right to citizenship. Taking into account the active process of Ukraine’s integration into the European community, the article out-
lines the main problems of legal regulation of the right to citizenship in Ukrainian legislation. The authors show that the current
legislation of Ukraine on citizenship is formed. However, the challenges faced by Ukraine in the field of national security and
territorial integrity, the signing of the Association Agreement between Ukraine and the EU necessitate the renewal of existing
approaches to the regulation of legal relations in the field of citizenship and migration relations.

One of these issues is the possibility of legalizing multiple citizenship. The current legislation of Ukraine on the citizenship
of Ukraine does not provide for the possibility of «multiple citizenship» for citizens of Ukraine and contains a caveat regarding
the prevention of dual citizenship in Ukraine. Having analyzed the situation that arises today in the issues of the institution
of multiple citizenship, the authors prove that this issue is currently very relevant, both at the international and national level.
Among the main reasons for the emergence of multiple citizenship are: territorial changes; population migration; differences in

state legislation regarding the procedure for acquiring and losing citizenship.

Currently, the current legislation of Ukraine on citizenship issues requires a broader both scientific and political discussion,
improvement and development of a unified approach to solving the problem of multiple citizenship, which will allow increasing
the responsibility of citizens who have multiple citizenships and contribute to ensuring the national security of Ukraine.

Key words: citizenship, right to citizenship, multiple citizenship, legal mechanism, adaptation, harmonization of legislation,

implementation of legal norms.

HOCTaHOBRa nmpoobaemu. 3araabHo0 [lekaapalieio
TpaB JIOAWHU IIPaBO Ha T'POMAAAHCTBO OyJIO Bif-
HeceHe 0 OJHOTO 3 OCHOBHUX IIPaB JIOAUHU (CTATTA
15). Moro smicT mosisArae B TOMY, IIf0 IIOBHUM KOMII-
JIEKCOM TIpaB JIIOAWHA MOJKE BOJIOMITU CHOTOMHI JIUIIIE
3a HagBHOCTIL rpoMmazaaHcTBa. IIpaBo Ha rpoMagsaHCTBO
Mae pyHIZaMeHTaJ bHe 3HAUeHHA AJIS JIIOTUHU, OCKiIb-
KU BOHO BU3HAYAE il MOJITUYHUIN Ta COIiaJbHUI CTa-
TyC, MaTepiajJbHe Ta HIyXOoBHe Osaromosyuusa. [IpaBo
Ha TPOMAaIAHCTBO POBIINPIOE CYBEPEeHIiTeT mep:KaBu
# ocobsimBO ii 3maTHiICTH 3AilicHIOBATH Aep:KaBHI ra-
paHTii 3aXUCTy IpaB i 3aKOHHUX iHTepeciB JIOAWHUI
SIK BcepeAuHi KpaiHu, Tak i 3a KopmoHoM. OCHOBOIO
npaBa Ha I'POMaAAHCTBO € CYCIIiJIbHE BiTHOIIIEHHA
ocobu i mep:kaBu, i, OyaAyUYn IPaBOBUM BUPA3OM ITHO-
To BimHOIIEHHA, TPOMAAAHCTBO 3abe3meuye UiTKi,
cTabinbHI BimlHOCMHY MiK mepskaBoio i ocoboro. Bix
TOTO0, AK OYIAYTHb yperyaboBaHi MUTaHHS IPOMaSIHCTBA,
3aJIe}KUTH CTaH i crabinbHicTh mep:xaBu. 3’AcyBaH-
HA IOPUINYHOI IPUPOAN TPOMAIAHCTBA JOIIOMATAE
OCATHYTHU IOPUANYHY IPUPORY camoi mep:kaBu. Came
PO3YMiHHA IPOMAaASHCTBA, a TAKOMK PEryJIOBaHHSA
oro oKpeMux MUTaHb, TiCHO TOB’sA3aHi 3 MicieM Ta
POJLTIIO JIOAWHU B Jep:kaBi, BimoOpaskaioun icHyoOUnit
PiBEeHBb POBBUTKY CYCHIJIBHUX BiJJHOCHH.

HeobxigHo sasHauuTu, 1m0 morpeda y po3yMiHHI
Ta IiJiCHOMY YCBiJJOMJIEHHI ITPABOBUX CTAaHAAPTIB Ta
minaocTeit €Bpomeiicbkoro Coiosy (mani — €C) 3y-
MOBJIeHA BUKJIMKaMU, [0 IOCTAJMU Iepel Y KpalHO0
Ha ILJIAXY €BPOiHTErpamiifHOTO BEKTOPY PO3SBUTKY
micaa momit 2014 poky, KoJiu Halla Kpaina obpasa
€BPOIENCHKUN TIJIAX POSBUTKY, HiAmIMcaBIIm ¥ TO-
oy mpo acotiarmito 3 €C Big 27 uepBua 2014 poxy.
IToBHOMAacmTaOHE BTOprHEeHHA 24 JoToro 2022 pOoKy
B YKpaiHy pocii cTajo ofHUM 3 OCHOBHUX UMHHUKIB,
IIT0 CYTTEBO BILIMHYJIU HA CTaH 3a0e3leueHHsA HaIli-
OHAJbHOI 0e3IeK’ KPaiHW Ta CBiAUeHHAM HaraJbHOI
IOTpeOM BIPOBAMKEHHSA €BPOIEHCHKUX CTAHAAPTiB

y Bci cepu cycmisibHOTO KUTTHA, 30KpeMa, i y coe-
Py 3abe3meueHHs IpaBa HAa IPOMAIAHCTBO. 3 ypaxy-
BaHHAM OparHeHHsaA YKpaiHwm g0 HaOyTTSA MOBHOIIIH-
Horo uineHcTBa y €C 3a ocHOBY MawTh OyTU B3ATI
€BPONEUCHKI CTaHIAPTHU, ¥ TOMY YMCJIi, 1 y MUTaHHI
rpomazaHcTBa (TUM OinbIne micad migmucaHHA Ta
parudikarmii y 2014 pori Yroau mpo acoiiaiiro Misk
Yrpainoio Ta €BpomeiicbkkuM Co030M, KOJIU BiTHOCH-
HU CTODPiH mouajsim po30yIoByBaTUCA ¥ AKiCHO HOBOMY
¢dopmari moaiTuuHOI acoriarii Ta eKOHOMIUHOI iHTe-
rparii. Buxogsaum 3 mporo, AOCTiIyKeHHA IIPABOBOTO
MexXaHiZMy 3a0e3leueHHA IIpaBa Ha I'POMAaAAHCTBO
B YMOBaX €BPOMNENCHKOI iHTerparii YKpaiHu € cho-
TOMHI ONHi€I0 3 HaraJbHUX IIPO0JEM, AKa mOTpedye
HayYKOBOT'O JIOCJIIIKEeHH.

Amnanis ocranHix gocaimskens i myoaikaiii. IIpo-
OiremMaTUKa TPOMAAAHCTBA YKpaiHM AK IIPaBOBOTO iH-
CTUTYTY € 0araToacrieKTHOIO, 1110 3YMOBJIIOE HEOOXiT-
HiCTh BUBUEHHS Ta y3araJibHEeHHJd IIpanb BiTUMBHAHUX
i sapy0OiskHUX. B yKpaiHCchbKill IpaBoBiil HayIli JOCITi-
M:KeHHs MUTaHb I'POMAASHCTBA 3HAWIIIM BimoOpa-
sKeHHA y npanax Amnsbeprtini JI. M. [1], I'ypana II. .
[2], Konomia A.M. [3], Konunenxa O.JI. [4; 5], ITo-
ropinka B.®. [6], JloTtoxk O.C. [7; 8], Toguxu FO. M.
[9], ®pumnbkoro O.dD. [10] ta iH. Oxpemi muramua
IIpaBa Ha I'POMaAAHCTBO IOCTiIKyBaIuca y podorax
Annbeprini JI. M. «IIpaBoBe peryJioBaHHS I'POMAaIAH-
cTBa B €BpoOIleiichbKUX mep:kaBax» [1], Bexpiit P.B.
«I'pomagsaucTBO YKpaiHM: KOHCTUTYIIiINTHO-IIPABOB1 OC-
HOBU» [11], Benturopeuanina II.O. «MHOXUHHE TpO-
MaJAHCTBO: KOHCTUTYI[ITHO-IIPABOBE MOCJiPKEeHHS»
[12], KamabyxoBa A.B. «IacTturyTr rpomagsaacrsa €B-
pometicskoro Coio3y» [13], Cypskuucbkoro M.I. «I'po-
MaAAHCTBO YKpPaiHM AK KOHCTUTYIIHO-TIPaBOBUM
imcturyT» [14], IIxymbariork K.JI. «ep:xaBHa 10-
JitTuka YKpainu y cdepi rpomagaHCTBA B KOHTEKCTI
eBponelicbKol imTerpamii» [15] Ta in. OgHak, more-
mep icHye HM3Ka mpobJjeMm, 10 OB’ sA3aHi 3 TPaBOBUM
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peryiaioBaHHAM 3a0e3meueHHs IIpaBa HAa T'POMAaIAH-
CTBO, 30KpEMa, B YMOBaX €BPOiHTErpamiiHuX IIpolie-
ciB YKpaiuwu, 1110 moTpedye MmoranbIeHoro HayKoBOTO
IOCJIIIPKeHHA Ta BUPIIIEHHA.

®opMyIIOBaHHA IIiJiell CTaTTi (IIOCTAaHOBKA 3aB-
JaHHA): MeTOIO JaHol myOJriKaIlie € ToCTimKeHHs mpa-
BOBOTO MeXaHidMy 3a0esIleueHHsA IpaBa Ha IPOMAaTH-
CTBO B YMOBaX €BponelichbKol iHTerparii Yxkpainu.

Bukaan ocHoBHOTO Martepiaay. K Bimomo, KoH-
CTUTYIiA OyAb-IKOI KpaiHu CBiTY € OCHOBOIO i1 YHK-
IMiOHYBAHHA Ta PO3BUTKY, OCKIJIbKU ITOJIOKEHHSA
IILOTO HOPMATHUBHO-IIPABOBOTO aKTy 3aKPilJIOOTH
OCHOBHIi, HEIIOXWUTHI NPUHIUNN iCHYBaHHA AepiKa-
BU Ta MiAJBbHOCTI OpraHiB BJaau, il IPUINCU TaAKOXK
peryJjmooTh KJIOUYOBI BifHOCHMHU, IO BUHUKAKOTH
y cuUCTeMi mep:KaBHOI BJaAu Ta y 3B A3KY i3 3a0es-
meueHHAM Oe3IepeInKoaHol peaJjisalii Ta 3axucry
OCHOBHUX IIPaB i cBOOOJ JIOAWHU i TpoMagAHUHA.
Koucrurynia Ykpainu He € BUHATKOM. 3MiHU, BHE-
ceri 7o OcHoBHOTO 3aKOHY YKpainu 3aKoHOM YKpa-
iau «IIpo BHecenusa smiE mo Koacturynii Yrpainm
(11010 cTpaTerivuHOTO KYypCy HAepiKaBu Ha HAOYTTA
TIOBHOITPABHOTO UJEHCTBa Y KpaiHu B €BpOIEHcbKOMY
Corosi Ta B Opranisairii IliBHiuHOATIAHTUYHOTO AOTO-
Bopy)» Bix 07 miororo 2019 pory mo absairy m’siToro
mpeaMOyJIu, 3aKPiIUIN Ha HAWBUIIOMY 3aKOHOAABUO-
My piBHI (pyHIaMeHTANbHI 3acagy Cy4acHOTO KUTTS
i 6opoTHOM Ba He3AJEKHICTH CyBepeHHOI Y KpPaiHCHKOI
IEePKABU — «IIIKJYIOUYNUCH ITPO 3MIITHEHHA I'POMAJITH-
CbKOI 3JlaroAyW Ha 3eMJIi YKpalHU Ta MiATBEPIKYIO-
YU €BPOIEUCHKY iIEHTUUHICTh ¥ KPAaiHCHKOTO HAPOAy
1 He3BOPOTHICTH €BPOIENCHKOI'0 Ta €BPOATIAHTUYHOTO
Kypcey YKpaiuu» [16]. Ha mamy nymMKy, 3aKpimieHHa
B Komcruryii Ykpainu Takoi xarteropii AK «eBpoO-
nmeyicbKa iI€HTUYHICTH» CTAJI0 HAABAYKJIMUBUM KPO-
KOM, OCKiJbKU iHTerparia zarroi mep:kasu g0 €C €
IPiOpUTETHUM HAIIPSAMOM BHYTPIiIIHBOI i 30BHINTHHOI
nosituku. OnHi€0 3 TPiOPUTETHUX YMOB HAOYTTA
Yxpainow uwieHcTBa B €BpONeHNChKill CHiIBHOTI € Ha-
JeKHUU piBeHb 3aXWCTY HpaB i cBOOOM JIOAUHU, IO
Yy CBOIO UEPTY € OCHOBHUM UYMHHUKOM, AKUU BILJINBAE
Ha (GOPMYBaHHSA IIPABOBOTO MeXaHi3My peryJioBaHHSA
Ta 3a0e3MeUeHHs IpaBa Ha TPOMAISHCTBO I BUMArae
amanTarii Ta rapMoHisalii YMHHOTO 3aKOHO/JAaBCTBA
YKpaiau 3 €eBpOIIENCHKUMU CTAHAAPTAMMU.

IHCTHUTYT rpOMamAHCTBA 3BHAXOAUTHCA B IIOCTiHHO-
My PO3BUTKY i pyci. CBoeuacHe pearyBaHHA 3aKOHO-
IaBIA HA 3MiHY BiANOBiIHMX CYCIIJIBHMX BiZHOCHH
€ OJIHi€I0 13 MepPeayMOB YCIIIITHOTO (PYHKITIOHYBaHHA
IepKaBu.

€nuHoro, 3araJbHOBU3HAHOTO BU3HAUEHHS TOHAT-
Ts TPOMAISAHCTBA, AKe 0 JOCTATHHO MMOBHO BimOWBAJIO
#ioro cyTh i 3micT i midso B piBHiINA Mipi AK a4 BHY-
TPiIIHLOAEPIKABHOT0, TAK 1 MiKHapOZHOI'O IIpasa,
He iCHy€e ChOTOAHI Hi y BiTUM3HAHIiN, Hi B iHO3eMHIi
Hayii. CKaagHicTh BUBHAUEHHS MOHATTS I'POMAIIH-
CTBa 3yMOBJIeHa 6araTbMa UMHHUKAMM, HacaMIepes:
OPUPOIOI0 TPOMAAAHCTBA, MOT0 3MicTOM i (hyHKILiA-
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MU, TIPUPOJOI0 CYCHiIBLCTBA AK ABUIIA, IO PO3BUBA-
€ThCs caMe 1o co0i, 00’€KTUBHUM IPOIECOM PO3BUTKY
i 3MiHM CyCHiJIBHUX BiZHOCHH, a TaKOXK iCHYBaHHAM
yciel CKJIIAOHOCTI CyCIiIbHUX BiTHOCHWH.

Heob6xigHo 3a3maumTH, 1110 3 METOI0 TapMOHi3aIrii
YUHHOTO 3aKOHOJABCTBA YKpaiHU ITPO I'POMAIAHCTBO
3 €BpPONEeNCbKUMU Ta MiMKHApPOOJHUMU CTaHZapTaMU
3aXWCTYy IIpPaB JIOAWHU, Y KPalHCHKOIO EP:KaBOI0 pa-
Tu(}hiKOBaHO Iy HUSKY MiKHAPOAHUX YTOM, CIPA-
MOBAHUX HaA 3aXMCT IIpaB i cBOOOJ JIOAUHM, a caMe:
€BpormelicbKy KOHBEHI[II0 PO 3aXUCT HpPaB JIOAUHU
Ta ocHOBHUX cB0o6ox 1950 pory [17], Kousenrriro mpo
cratyc OiskeniiB i IIpoTokoJ 1momo craTycy OisKeHITiB
1951 poxy [18], vy 2006 porii patudiroBarno €Bporeii-
CbKY KOHBEHI[i}0 ITPO TPOMAaJAHCTBO, AKA BU3HAUAE
TMPUHIATIN Ta IIPaBUJja, AKUX JepPrKaBU-YUACHUILL 30-
00B’A3YIOTHCA JOTPUMYBATHUCS B MATAHHAX TPOMATH-
cTBa (pismuHUX 0Cib, Ta 3aKJagae MPaBOBY 6a3y mJid
CIIiBPOOITHUIITBA MiXK Aep:KaBaMu i3 mux mutasb [19].

3acuoBana Ha mpuHnIunax Koreenrii 1961 poky,
€Bpomeiicbka KoHBeHIiA 1997 pory 3abesmeuye Bce-
O6iuHe mpaBOBe PETyIIOBAHHA MUTAHb, AKi CTOCYIOTHCA
rpomazaHcTsa [20]. Yrpaina mignucana €BponeiicbKy
KoHBeHIIi10 mpo rpoMaaaucTBo 01 gumua 2003 poky.
3a ugac, 10 MUHYB i3 MOMEHTY MHiANUCaHHA, HAIiO-
HaJbHe 3aKOHOJABCTBO IIPO T'POMAAAHCTBO Y3TOMKEHE
3 mopmamu KouBenrii. 3okpema, IpPOTATOM OCTaH-
HiX DOKiB 3 METOI 3aKOHOJAaBYOTO BIOCKOHAJIEHHSA
MexaHidMy HaOyTTA Ta NPUNUHEHHA TPOMAASHCTBA
Yypainu no 3akomy Ykpainu «IIpo rpomazaHCTBO»
BHOCUJIMCA 3MiHU, 30Kpema, IOoA0 HOTo HPpUINHEH-
HA B pasdi moOpoBinbHOTO HAOYTTA TPOMAAIHUHOM
VYxpainu rpomMagsHCTBA iHITTOI mep:KaBuU Ta 3amo0i-
TaHHS BUIAAKaM IIOABiMHOTO rpoMasHCTBA AJs OcCil,
K1 HaOyBaIOTh rpoManAHCTBO YKpainu. e nmuranua
Ha CHOTOJHIMIHINA JeHb € HAA3BUYAWHO aKTyaJIbHUM
Y KOHTEeKCTi 3a0e3meueHHs IIpaBa Ha TPOMAaIAHCTBO.
Ilpuenuanua Yrpainu no KouBeHr1ii cupuse po3But-
Ky OpPaBOBUX IIPUHIIUIIIB, AKi CTOCYIOTBHCA I'poMa-
ISAHCTBA, Ta IX 3aIPOBAIKEHHIO B HAIliOHAJBHOMY
3aKOHO/IaBCTBI YKpaiHu.

€BpOmENCchKOI KOHBEHIIEI0 PO I'POMALAHCTBO
Bix 6 nmucromaza 1997 poky BCTaHOBJIEHO, IO KOYKHA
JIep:KaBa MOJKe CaMOCTilHO BUpilTyBaTu, AKi HaACJIiI-
KU MaTuMe B Ii BHYTDPIIIHBOAEP:KABHOMY IIpaBi (axT
HaOyTTA ii rpOMagAHMHOM iHIIIOTO TPOMAASHCTBA ab0
MOro mpurHAaJEKHOCTI 0 iHIIIOr0 rpoMaasaHCTBa. Bif-
nosigHOo mo crarri 15 Kousewnrii, i1 mososKeHHs He
00MEesKyIOTh ITPaBO KOMKHOI IepiKaBU y CBOEMY BHY-
TPiNIHBOZEPKABHOMY IIPaBi Bu3HAuUaTH: a) 30epirarors
Yy BTPAdyamTh 'POMAAAHCTBO ii rpomMagdaHm, AKi Ha-
OyBaioTh ab0 MalOTh I'POMAASHCTBO iHINIOI Aep:KaBu;
6) uu moB’s3aHe HAOyTTsa abo 30epe:keHHsa ii rpoma-
IAHCTBA 3 BiIMOBOIO Bin iHIIIOTO rpomMagsaHCTBa abo
3 tioro BTpatoio [21]. ITomoxxernuamu crarti 14 Kon-
BeHIIil BUBHAYEHO, III0 JePyKaBa-yIYaCHUILA JO3BOJIAE:
«a) miTaMm, aKi aBTOMaTUYHO HAOyJIM PiBHUX TpoMa-
ISHCTB BiJi HApPOm:KeHHsA, 30epiraTu i TpoMaaAHCTBA;
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06) cBOiM rpomMagAHaM MAaTH iHINIE TPOMAaASIHCTBO,
SIKITO IIe iHIlle TPOMAASHCTBO aBTOMATHUYHO HabyBa-
€ThCA y 3B’ A3KY 3i BeTymom y murob6» [21].

Takum unnom, KoHBeHITiA y TyHKTI «a» ctaTrTi 15
HaJae aepikaBaM-yUaCHUIAM IIPABO CAMUM BU3HAUATU
MPUNYCTUMICTh MHOKUHHOTO TPOMaAHCTBa. BOIHO-
yac HAIiOHAJbHI 3aKOHOJABCTBA, IMO 3a00POHAIOTH
moJBiliHe TPOMAAAHCTBO, TAKOK ITIOBHOIO MipOIO Bif-
IIOBilaIOTh HOPMAaM €BPOIIEMCHKOTO IIpaBa.

Buxopauu 3 Toro, 1o mo3uiii eBponeichbKuX Kpa-
iH 3 Ipo0OJIEMY MHOKUHHOTO I'POMAAAHCTBA He CIIiBII-
amaioTh, €BpomelichbKa KOHBEHIIiA PO TPOMAaIAHCTBO
3apikcyBaJsia IeBHUU MyajlisM: BOHA He CTBOPIOE IIe-
PEeIoH A MOABiHOTO TPOMAaAsAHCTBA i, B TOU IKe
yac, He BUMAara€ BiJ Jep:KaB BU3HAHHA IMOABIHHOTO
(MHOXMHHOT0) I'POMAJAHCTBA K 3arajJbHOTO IPUH-
nuny. €BpomeiicbKOI0 KOHBEHIIi€I0 IPO TPOMAaIAH-
CTBO TaKOK BCTAHOBJIEHO, III0 KOJKHA Jep:KaBa MOXKE
BLJILHO BUpiNTyBaTH, AKi HacCHiIKM Mae B ii BHyTpimI-
HBOJeP:KaBHOMY IIpaBi haKT HaOyTTsa ii rpoMagaHu-
HOM iHITIOTO rpoMaxAHCTBA abo HOro HAJIEIKHOCTi O
iHIITIOTO IPOMAIAHCTBA.

VKpaiHChbKe 3aKOHOIaBCTBO HE BU3HAE MHOYKUHHO-
ro rpomagsaucTBa. Crarreio 4 Koncturyrii Bkpainu
3aKpimieHo, 1m0 B YKpaiHi icHye equHe rpoMajgdH-
ctBo. ITyakTtom 1 crarti 2 3akomy Yipainu «IIpo
rpomMangaHcTBO YKpainu» Bimg 18 ciuma 2001 poxry
BCTAHOBJIEHO, IO 3aKOHOMABCTBO YKpalHM PO I'PO-
MaISHCTBO I'PYHTYETHCS HA MPUHIUIL €TWHOTO I'DPO-
MaJIAHCTBA — I'POMAAAHCTBA AepsKaBu YKpaiHa, IO
BUKJIIOYAE MOMKJIMUBICTHL iCHYBAaHHA IpOMagAHCTBA
aIMiHICTPATUBHO-TEPUTOPiaJbHUX ONUHUIL YKpai-
HU. SIKIT0 TpOMaAAHUH YKpaiHu HaOyB IpOMaIsSHCTBO
(migmameTBo) immIoi mepskaBu abo mep:KaB, TO Y IIpa-
BOBUX BiHOCHHaX 3 YKpPalHOIO BiH BU3HAETHCA JIUIIIE
rpoMaAdHUHOM YKpainu. SIKImo iHmosemerns HaOyB
TpoMagAHCTBO YKpaiHU, TO y IPaBOBUX BiZHOCHHAX
3 YKpalHOIO BiH BUBHAETHLCSA JIUINle TPOMALAHUHOM
VYxpainu [22].

Came 3 HeoOXimHOCTi 30epesKeHHA €THOCTI HApOay,
MPUHIINT €IUHOTO TPOMaAAHCTBA OYB 3aKpimieHUH
B OcuHoBHOMY 3aKoHiI YKpainu. YKpaiHa mocTiifiHO
BIPOBA/KyBajia MOJITUKY YHUKHEHHA TOABINHOTO
TPOMagAHCTBA Ta 3MEHIIIEHHS IPOABIB KOJisiit, AKi
BUHUKAIOTH B Pe3yJIbTaTi MHOKMHHOTO I'POMAIAHCTBA.
IIpoBenenuit HaMu aHaIi3 KOHCTUTYIIiITHO-ITPABOBOTO
peryJiroBaHHA iHCTUTYTY TPOMaAAHCTBA ¥ KpaiHU II0-
KasaB, II[0 YNHHE 3aKOHOJaBCTBO Y KPaiHU B I[LJIOMY
BingmoBimae mikHapomHum cramapram. IIpore, Ak
y MiKHaApPOAHiN, TaK ¥ y HaIiOHAJBHIN IpaKTUIl]
(GYHKIiOHYBaHHA IHCTUTYTY TPOMaIAHCTBA iCHYE
ofHa cHiJibHA mpobsieMa — mpobjeMa MHOKUHHOTO
TpPOMaIAHCTBA.

Busnamusa KoHCTUTYITi€I0 €IMHOTO IPOMAaIAHCTBA
B YKpaiHi € ofHUM i3 HOBUX CYTTEBUX IIPUHIIUIIB,
HeOoOXiTHUX IJI CTBOPEHHSA CyBepeHHOoi YKpaiHchbKoi
Iep:kaBU, AKa OyIyeThCs Ha NeMOKPATUYHUX i IpaBo-
BuXx 3acagax. Ile KOHCTUTYI[iIHE TTOJIOMKEHHA ITOKJIN-

KaHe 3a0e3IeYnT €TUHUN IPABOBUM CTATYC JJIA BCiX
rpoMagaH YKpainu. 3 MOMeHTy npuiiuaTTs KomcTu-
TyIil BCTAHOBJIEHHS IPUHITUITY €IWHOTO I'DOMAaJAH-
cTBa B YKpaiHi 3a0e3meunsio OSZHAKOBUI IPABOBUH
3B’sI30K KOYKHOTO I'POMAASHWHA 3 AEP:KaBOI0, PO3Y-
MiHHA KOKHUM CBO€I HaJIeXKHOCTL 10 Ykpainu. Takum
ynHoM KOHCTHUTYIIi€I0 JiKBimoBaHO TMiATPYHTSA TOJIi-
TUYHUX 1 IOPUAWYHUX KOJi3i#, AKi iCHYIOTH y nep-
JKaBaxX, e KOHCTUTYLiAMU BU3HAYAETHCA 1HCTUTYT
noaBifiHOTO rpomManaHcTBa. 1leil iHCTUTYT TOPOIIKYE
CYIIEPEYHOCTi, BaKOHOJaBUi HEy3TOKEeHHSA BHACJIIIIOK
pisHOTO 00CATY TpaB i cBOGOM, AKMMH 0OCOOM 3 IIO-
IBITHUM I'POMAaAAHCTBOM MOXKYTH PEAJbHO KOPUCTY-
BaTHUCA 3a MiCIleM IPOKMBAHHA 1 HA AKi BOHU MaiOTh
IIPaBO BiAMOBiHO 40 MOPAIKY, IO Ai€ HA 1X eTHIUHIN
0aTbKiBINMHI, TPOMaAAHAMU AKOI BOHU TaKOK BU3HA-
I0ThbCcA. BHACITIIOK IIHOTO Yy IPaKTHUIl MisKIepP:KaBHUX
BiZHOCHH CKJIaJacA TeHAEHIisd YHUKATU 3aCTOCYBAHHS
iHCTUTYTY TOABIHOTO I'POMAJAHCTBA, KOPUCTYBATUCA
HUM TiJIbKM Ha OCHOBi JBOCTOPOHHIX yTO[.

€nuHe TPpOMaAgHCTBO B YKpaiHi € HeoOXigHOIO
YMOBOO 0Oe3meKM, IMOJiTUUYHOI i colianbHol cTabianb-
HOCTi B KpaiHi, BOHO 3MEHIIYe iMOBipHiCTH ITOABU
MiskeTHiUHOI KOH(ppPOHTAIil. BcTaHOBUBINTY IPUHITUI
€IVHOTO T'POMAAAHCTBA, KOHCTUTYIiT BHOCUTH ITUM
YIIOPAMKOBAHICTh i YPeryJIboBaHICTh Yy CYCIJIbHI IIPO-
1ecu, 10 Ja€ MOKJINBICTh KOOPAMHYBATU W Y3TOMKY-
BaTU iHTEpecHW PiBHUX COIiaJbHUX I'PYH i MOJITUIHUX
CHUJI, TiABOAWTU IIPABOBY OCHOBY TiJi CKJIAQAHY CUCTEMY
CYCIILJIBHUX BiTHOCHUH.

IIpore maemo BKasaTu Ha Te, IO Ha IMoYaTKy XXI
TUCAYOJIITTA YKPAiHChKE 3aKOHOIAaBCTBO Ta IIOJiTHKA
1010 TPOMAaAAHCTBA IPOUIILJIN ITPOIEC €Bpomeisarrii,
110 HAMJiTKiIIe IPOLEeMOHCTPOBAHO B 3aK0OHI YKpainu
«ITpo rpomagancTBo YKpainum» 2001 poky Ta HacTyI-
HUX 3MiHaX i JOMOBHEHHAX /10 HHOTO, AKi I'DYHTYBa-
JUCSA Ha TaKUX MisKHApPOAHUX MOKYMEHTaX, K €BpO-
melichbKa KOHBEHITiS Tpo rpoMaaaHcTBo 1997 poxry.

VxkpaiHa He 3aIUIIAETHCA OCTOPOHB IIPOIECIB ITIOI0
IIPAaBOBOT'O PEryJIOBaHHA NMUTAHHA MHOMMHHOI'O I'DO-
MansHcTBa. IleBHaA jgibepaJsisaria migxomiB mo MHO-
KUHHOTO IPOMaJAHCTBAa Ha MiXKHapoJAHOMY PiBHI,
30KpeMa, B €BponeichKil KOHBEHITII TPO rpoMaaaH-
CTBO, 3HAMIIIA BimoOparkeHHs i B YyKpalHCBKOMY 3a-
KOHO/IaBCTBi IIPO I'POMAASAHCTBO. B HUHINTHIX yMoBax
0CO0JIMBO BasKJIMBUM € Te, IO 3 IIO3UIlill 3a0e3IeueH-
Hs HaIioHAJNbHOI 6e3leKu HaWOiJabIN MTPUHITUIOBUM
€ MUTAaHHA HASBHOCTI 'POMAaAHCTBA IHIIUX JepiKaB
y 0cib, AKi 3ifiCHIOIOTh BUKOHAHHA (DYHKITiI 3 yIpas-
JiHHA OepKaBolo.

Came Te, 1m0 YKpaiHa migmucana €BpomeicbKY
KOHBEHI[i0 Tpo rpomansaHcTBo 1997 porky 01 awum-
Ha 2003 poxy Ta partudikysasa ii 12 rpygua 2006
POKY € CBiJUeHHAM IIPOIleCy €Bpomeisarii pexumy
rpomagaHcTBa Ykpainu. IIpore BapTo 3a3Hauuru,
mo €BpomnelichbKka KOHBEHIIiA Oysia parudikoBaHa i3
3acTepesKeHHAM M0 myHKTY 2 crarTti 8 KouBeHnirii,
1le 3yMOBJIEHO THM, 10 3akoH «IIpo rpoMamsHCTBO
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Yxpainu» mepenbauae — «..TPOMaNAHUH YKpainwm,
AKWHN BiAMOBiAHO A0 YMHHOTO 3aKOHOJABCTBA Y Kpa-
1HU € TaKWM, IO IIOCTiHO MPOKMBAE 3a KOPAOHOM,
MOJKe BUITHU i3 rpomMajaHCTBa Y KpaiHmu 3a HOTo KJIO-
nmotaHHAM» (yHKT 1 wactuuu 1 crarrti 18) [6]. Take
3acTepesKeHHs BimmoBimae myHKTy 2 craTTi 8 « Brpara
rpoMaAsgHCTBa 3a imimiaTuBoio ocobu» KomBeHIIiT,
B IKOMY Ilepe0aduaeThesd, 110 AeprKaBa-yIacHUK MOXKe
mependaunTy y CBOEMY BHYTPIIITHBOMY 3aKOHOABCTBI,
IIT0 BiIMOBJIATUCA Bif TPOMAIAHCTBA MOKYTDH JIUIIIE
TpoMafAHU, AKi MOCTiHO IPOKUBAIOTH 3a KOPJOHOM.
OcCKiJNbKY TUTaHHSA BUI3Ay IPOMAnAH YKpaiHu 3a KOp-
IIOH He € IpPeJMeTOM PeryJIIoBaHHA 3aKoHYy YKpaiHnu
«IIpo rpomamaHCcTBO YKpaiHu», BUBHAUEHHSA IpoMa-
OAH YKpaiHW TaKuMHU, II[0 TMOCTiHO IIPOXKUBAIOTH
3a KOPIOHOM, PeryJioeThca 3akoHoM YKpaiuu «IIpo
MOPAAOK BUisAy 3 YKpaium i B’izgy B YKpaiuny rpo-
MaAAH YKpaiHu» Ta HOPMATUBHO-IIPABOBUMU aKTaMMU,
BUOAAHNMN HA BUKOHAHHS IILOTO S3aKOHY.

Omxe, mpuegHauHA 00 €BPOIEchbKOI KOHBEHIIil
npo rpoMmanmaHcTBo 1997 pory BigmoBimae mairio-
HaJILHUM iHTepecaM YKpaiHU, OCKIJILKU JeMOHCTPYE,
10 YKpalHa BU3HA€ i moBakae HOPMU 1 IPUHIININ
€BpOIeMChKOT'0 IIpaBa, IiATBepAKYye II mparHeHHA
cuiBmpamtoBatu B Mexxax Pagu €Bponwm i cupuse ii
inTerpamil mo eBpomnelichbkol cminbHOTH. BomHouac
npuenHanHa g0 KoHBeHIIil cnpuse poO3IIUPEHHIO
IOTOBipHO-IpaBOBOi 0a3u 3 MUTaHL I'POMAAIHCTBA
y BimHOCWHAX 3 mep:KkaBamMu-ujgeHamMu Pamm €Bpomu
1 iHmuMU AepsKaBaMU-yIaCHUIAMUA.

BuCHOBKHM Ta MEepPCHEeKTHUBU MOTAJBIINX TOCJi-
IskeHb., IligzcyMoByOuUM BHUIleHaBegeHe, HEOOXigHO
3a3HAUNTU, 1[0 UMHHE 3aKOHOLABCTBO YKpaiHU IIpPO
TPOMaAHCTBO € chopmMoBauHuM. [IuTaHHA TPOMAITH-
cTBa B YKpaiHi peryiioeTbea HOpMaMu KoHCTUTYITiT
Ykpainu, 3akonom YKpainu «IIpo rpomamsHCTBO
VYxpaiau», «IIpo mpaBoBuii craryc iHoseMIiiB Ta ocib
6e3 rpomansaHCcTBa B YKpaiHi», «IIpo OixkenmiB Ta
oci0, AKi moTpedyIoTh JOJATKOBOTO ab0 THMYaCOBOTO
3axmucTy», «IIpo cBobOmy TepecyBaHHA Ta BiIbHUM
Bubip MicId mpo:KMBaHHA B YKpaiHi» Ta iHIImMu

HOPMATHBHO-TIPABOBUMU aKTaMu. IIpoTe, BUKJIUKHU,
10 TocTa u mepen YKpaiHowo y chepi HamioHaIbHOL
0e3meKy Ta TepUTOpiaJbHOI IisicHOCTi, migmucanHA
Yroau mipo Acoriatito misk YKpaizmoroo Ta €C 00yMoB-
JIIOI0Th HEOOXiAHICTh OHOBJIEHHS iCHYIOUNX MHigXOIiB
IO BperyJai0BaHHSA IIPaBOBiZHOCUH y cdepi rpoMaiaH-
CTBa Ta MirpamiiHuX BiJHOCHH.

OgHyM 3 TaKUX IMHUTAHL OYJIO ¥ 3aJIMIIIAETHCS IIH-
TaHHA MOKJMBOCTI JieraJisariii MHOKWHHOTO TI'DPO-
MansgHCTBa. UuHHe 3aKOHOZABCTBO YKpaiHU IIPO
TPOMAaIAHCTBO YKpaiHu He mepemdauae MOMKJIUBOCTI
«MHOXXWHHOTO TPOMAIAHCTBa» (1€l TEpMiH BXKMBAETHCA
B €BporeiichbKili KOHBEHIIi1 PO TPOMAAAHCTBO) Y IpoMa-
IAaH YKpaiHm i1 MiCTUTH 3acTepesKeHHA II0A0 HEeIOITy-
IeHHA B YKpaini moasitiHoro rpoMaasascTBa. IIpoanasi-
3YBaBIIIN CUTYAIlil0, TKa BUHUKAE CHOTOMHI B ITUTAHHIX
IHCTUTYTY MHOYKMHHOTO TPOMAIAHCTBA, MOYKHA 3PO0UTH
BUICHOBOK, ITI0 Hapasi JaHe IUTaHHSA BeJIbLMU aKTyaJbHe,
AK Ha Mi’KHApPOAHOMY PiBHIi, Tak i Ha HAIiIOHAJIBHOMY.
Cepell OCHOBHUX HPUUYNH BUHUKHEHHA MHOMKUHHOTO
TPOMASHCTBA HAa3MBAIOTh: TePUTOpiaJbHI 3MiHI; Mirpa-
Iif0 HaceJeHHA; BiIMIHHOCTI y 3aKOHOJABCTBIi Jlep:KaB
ITOI0 TIOPAAKY HAOYTTA Ta BTPATU I'POMAIAHCTBA. 3a-
rajioM, MIPUYNHU iCHYBAHHS Ta IOIIMPEHHA iHCTUTYTY
MHOKMHHOTO T'PDOMAAAHCTBA MOYKHA YMOBHO IIOIiJIN-
TU Ha JBi Ipymm: Imo-Iepiie, 00’€KTUBHI — Taki, 1110
He 3aJIeKaTh Bif BOJIi ocobu, AKa cTae mOJimaTpUaoM;
mo-apyre, cy0’€KTUBHI — 3yMOBJIEHi OasKaHHAM 0COOU
Ha0yTH TPOMAAAHCTBA KiTBKOX IepiKaB.

Hapasi unaHe 3aKOHOAABCTBO YKpaiHU 3 MUTaHb
TPOMAAAHCTBA TOTPebye OLIBIT MITUPOKOI K HAYKOBOL
TaK i moJiTuYHOI OMCKYycCii, BAOCKOHAJIEHHA i BUPO-
OJIeHHA €QUHOTO MiAXOAy IMIOAO0 PO3B’A3aHHA HPO-
6JileMu MHOYKMHHOTO TPOMAJASHCTBA, IO TO3BOJIUTH
OiABUINUTHY BiANIOBiZAJNIbHICTS TPOMAAAH, AKI MaOTh
MHOKUHHE TPOMAAAHCTBO Ta CIPUATHME 3a0e3MeueH-
HIO HaIlioHaJbHOI Oe3mexku YKpainu. BBaxkaemo, 110
OOHUM 3 e(DeKTUBHUX 3aCO0iB BUPIIIEHHA AOCIiIKY-
BaHOI mpo0JeMu Ma€ CTATU BUKOPUCTAHHA MOCBimy
3apy0isKHUX KpaiH, 30KpeMa, €BPOIEeNChKUX, agat-
TYIOUU MOTr0 [0 YKPAlHCBKUX peaJiil.
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NON-MILITARY EMERGENCIES AS
THE CIRCUMSTANCES OF THE CRIMINAL OFFENSE

HAJ13BUYANHI CUTYALIT HEBINCbKOBOTO
XAPAKTEPY 1K ObCTAHOBKA BUMHEHHS
KPUMIHAJIbHOTO NMPABOMOPYLIEHHS

09vdU IhdVYHONUNG-OHAUVHIWNCXA
:BIIOUOHIWUGA Y1 09YdU FHAUVHIWNAA

Summary. The concept of ‘emergency” is studied in the theoretical and legal aspects, the factors of an emergency are iden-
tified and its classification has been provided. At the same time, attention is focused on the fact that a state of emergency is
associated exclusively with an emergency situation. The essential difference between these terms is that the time limits of a state
of emergency and an emergency situation may not coincide. The state of emergency may continue even after the emergency
has occurred or ceased. It is argued that any criminal offense committed in an emergency situation is characterized by a higher
degree of public danger compared to identical criminal offenses committed under normal circumstances. The article analyzes the
characteristics of the emergency situation in which state and local authorities, enterprises, institutions and organizations, the
population, and the person who uses these destabilizing conditions to commit a socially dangerous act are located. It has been
established that the less a person depended on the specific situation in which he or she acted, the less forced his or her act was,
and therefore the greater the degree of his or her guilt and responsibility. Based on the example of extreme necessity, it has been
found that if the situation excludes the possibility of choosing a variant of lawful behavior, it excludes criminal liability. The crim-
inal legal significance of the circumstances of a criminal offense committed under extreme necessity, which may arise in an emer-
gency situation, is manifested in two ways. First, it causes the emergence of a state of danger. Secondly, the criminal legal signifi-
cance of the extreme necessity situation is related to one of the essential conditions for the legality of causing harm in this state,
namely, the conditionality of the methods and means used to avert the danger, which are determined by these circumstances.

Key words: criminal law, circumstances of a criminal offense, state of emergency, emergency situation, circumstances af-
fecting the qualification of a criminal offense.

AHoOTaUif. Y TeopeTuKo-npaBoBOMY ACMeKTi qOCAigeHO NOHATTA “Hag3BMyaiiHa cuTyauis’, 3a3HayeHi GakTopu Hag3su-
yaiHoi cTyauii Ta HaBegeHo ii knacugikauii. BOgHOYAC AKLEHTYETbCS yBA2a HA TOMY, O HAG3BUYANHWI CTAH NOBS3aHMI
BUKJ/IIOYHO 3 HAQG3BUYANHOIO cuTyauieto. CyTTEBA BIGMIHHICTb LMX TEPMIHIB B TOMY, LLO YACOBI M@Xi HAG3BMYAMHOR0 CTAHY Td
HAg3BMYaHOI CUTYauii MOXYTb He cniBnagati. Hag3snuarHmuim CTaH MoXe TPUBATH | NIC/IA TO20 AK Tpanuaacs Yu npunmHu-
21aCs HAg3BMYAViHA CUTYauis. Ap2yMeHTOBAHO, Wo Oygb-sike KpUMIHAIbHe NPABOMOPYLIEHHS, BYMHIOBOHE B YMOBAX HAG3BU-
YaHOI CUTYauii, XapakTepu3yeTbcsl OiNbLL BUCOKMUM CTYMeHeM CYCriibHOi Hebe3neky MOopiBHAHO 3 TOTOXXKHUMM KPUMIHAIbHUMM
MpaBOMOPYLIEHHAMM BYMHIOBAHUMM 30 3BMYANHMX YMOB. Y CTATTi MPOUHANI30BAHO 0COONMBOCTI HAG3BUYANHOI OOCTAHOBKM
B AKiVi 3HAXOGATbCA OP_AHM JepXaBHOI BAgH i MiCLIeBO20 CaMOBPAGYBAHHS, MigNPUEMCTBA, YCTAHOBYM | OP_AHI3ALji, HaCeeH-
Hs1 i cama 0coba, L0 BUKOPUCTOBYE Ui gecTabinizyiodi yMoBu gist BYUMHEHHS CyCriibHO Hebe3ne4Ho20 gisiHHS. BCTAHOBEHO, Lo
Yum MeHLe 0coba 3anexana Big KOHKpeTHOI 06CTAHOBKM, B KV BOHA isiia, TUM MeHLL BUMYLIeHM BYB il BYNHOK, a OTxe
6inbLMM € CTYMiHb ii BUHW | BIGNOBIGanbHOCTI. 3'9COBAHO, HA MPUKAAQi KPayiHboi HEOOXIGHOCTI, SKLIO OOCTAHOBKA BUK/IIOYAE
MOXMBICTb BMOOPY BAPIGHTY MpAaBOMIpHOI NOBegiHKM, TO BOHA BUKMOYAE KPUMIHAAbHY BignoBIganbHICTb. KpUMiHaIbHO —
npaBoBe 3Ha4eHHs! 0OCTAHOBKM BYNHEHHS! KDUMIHA/IbHO20 MPABONOPYLLUeHHS NPy KPaiHii HeoOXigHOCTI, CTaH SIKOi Moxe Bu-
HUKHYTW B YMOBAX HAG3BMYAHOI cUTYaLii, NPOABASETbCA NOGBIFHUM YnHOM. [10-nepie, BOHa 00YMOB/IIOE BUHMKHEHHS CTaHY
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Hebe3neku. [o-gpyae, KpUMiHAAbHO-MPABOBE 3HA4YeHHS1 00CTAHOBKM NPy KPAkiHiii HeoOXigHOCTI MOB'A3aHe 3 OGHIEIO i3 ICTOTHUX
YMOB IPABOMIPHOCTI 3AMOGiIHHSA LWKOGW B LibOMY CTAHI, a came: 00YMOB/IEHICTIO 3CTOCOBYBAHMX §J151 BigBepHeHHs Hebe3rmeku

MeTogiB i 3acobiB 06yMOB/IeHNX gaHMu 06CTABUHAMM.

KniodoBi cnoBa: kpumiHanbHe npao, 00CTAHOBKA BYNHEHHS KpUMIHA/IbHOR0 MPABONOPYLLIEHHS], HAG3BUYAKHMIA CTAH, HAg-
3BMYAIHA CUTYawisi, 06CTABMHM, LLO BIANBAIOTL HA KBANIPIKALi0 KDUMIHAILHO20 MPABONOPYLLIEHHSI.

roblem statement. The impact of the situation on

the social danger of the act committed in its con-
ditions, in terms of the grounds for criminal liability,
is characterized by two main circumstances. Initially,
this procedure results in a substantial alteration in
the act’s quality. Secondly, this change can lead in
two opposite directions: either the act becomes a social
hazard due to the circumstances of its occurrence,
or the occurrence of an act in certain types of cir-
cumstances results in the loss of its social hazard.

Analysis of recent research. In the criminal law
context, the state of emergency has been studied by
such scholars as A.A. Vozniuk [8], Y.L. Kurbanov
[9], M.O. Filimonchuk [10] and others.

Task statement. To investigate how committing
a criminal offense under emergency circumstances
affects the determination of whether there is a basis
for criminal liability.

Presentation of the main research material.
The commission of a crime with the use of a state
of emergency or other extraordinary events in ac-
cordance with clause 11, part 1, Article 67 of the
Criminal Code of Ukraine [1] is an aggravating cir-
cumstance.

A state of emergency is a legal regime established
in Ukraine or its constituent territories in connec-
tion with man-made or natural disasters of national
scale that pose a threat to human life and health.

The idea of declaring a state of emergency is out-
lined in Article 1 of the Federal Law “On the Legal
Regime of the State of Emergency” dated March 16,
2000, No. 1550-I1IT allows for a special legal regime
known as a state of emergency which can be tem-
porarily established in Ukraine or specific localities
during natural or man-made emergencies that reach
or exceed the national level. These emergencies may
result in human and material losses, pose a threat to
citizens’ health and lives, or occur during a violent
attempt to seize state power or alter Ukraine’s con-
stitutional system. Relevant state bodies are empow-
ered to respond accordingly. Local self-government
bodies and the military are under the command of
the authorities in accordance with the applicable law.
This is necessary to avert threats and ensure the
safety and health of citizens, as well as the normal
functioning of state and local government bodies
and the national economy while protecting the con-
stitutional order. Furthermore, this law allows for
temporary restrictions on exercising constitutional
rights when they are threatened, along with human
and citizen freedoms, and the rights and legitimate
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interests of legal entities. The period of validity of
these restrictions must be indicated [2].

There is no unity in the understanding of the con-
cept of a state of emergency in the legal literature.
In explanatory dictionaries, “emergency” is defined
as an urgent, sudden, and serious event or an un-
foreseen change in circumstances that necessitates
immediate action to remedy harm or avert imminent
danger to life, health, or property [3, p. 66]. “State”
should be defined as 1) a set of circumstances, po-
sition, or situation; 2) a set of circumstances, or
conditions that create certain relations, situations, or
position; 3) a set of conditions and circumstances that
create a certain situation, cause certain relationships
of people, condition, position, situation [4, p. 643].

The most appropriate is to use the term “situa-
tion,” which should be understood as a set of condi-
tions and factors that arise in a particular territory,
which will allow us to distinguish between the terms
“state of emergency” and “emergency situation.” An
emergency situation is characterized by: a factor
(an event of a destructive nature); a place — the ter-
ritory (emergency zone) and certain conditions — i.e.,
the circumstances caused by such a situation. Es-
sentially, an emergency is a set of emergency events
and conditions that have occurred in a certain area.

It seems that an emergency situation should be
understood as a situation in a certain territory that
has arisen as a result of a dangerous social, natural,
or man-made phenomenon, and which poses a real
threat to the vital interests of an individual, soci-
ety, and the state, or has already caused significant
casualties, significant material losses, disruption of
human life, damage to the environment, and which
requires urgent and special legal, organizational and
other measures to eliminate.

An emergency situation can be defined as an ex-
ceptional circumstance that was unforeseen by the
regular way of life of the population.

We deem this definition of emergency situation
acceptable for criminal law given that it not only de-
notes the origin of the emergency (e.g., social, nat-
ural, and human-caused hazardous phenomena) but
also highlights the necessity to promptly implement
appropriate measures to mitigate its repercussions.

Every emergency situation emerges as a conse-
quence of a specific event that occurs in public life.

An emergency situation is always preceded by
some specific circumstances that, in their totality,
cause it. For example, a fire, destruction of prop-
erty, or loss of life in the aggregate form a natural
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disaster. In turn, a natural disaster is a natural phe-
nomenon that is extraordinary and leads to disrup-
tion of the lives of more or less significant groups of
people, and destruction of material and other values.

The source (factor) of an emergency is various
kinds of disasters. The following types are recog-
nized in science:

natural — the effect of certain natural forces:
some are instantaneous, quick (hurricanes, storms,
tsunamis, earthquakes), others are long-lasting
(drought, forest fires);

environmental — they are based on inadequate,
anthropogenic impact on nature, and through it —
on humans;

technical — accidents in man-made material sys-
tems (explosions, fires, equipment breakdowns);

social — leading to population loss and undesir-
able changes in the demographic and social structure
of society [5, p. 83].

According to Art. 2 of the Civil Protection Code
of Ukraine, an emergency situation is a situation
on a separate territory or a business entity on it or
a water body characterized by a violation of normal
living conditions of the population caused by an
accident, catastrophe, fire, epidemic, natural disas-
ter, use of destructive agents, epizootic, epiphysis,
or other dangerous event that has led (or may lead)
to a threat to the life or health of the population,
a large number of victims and deaths, significant
material damage, as well as the impossibility of car-
rying out economic activity on such territory or
object, or of the population living there [6].

Thus, an emergency situation as a special (ex-
traordinary) type of social relations is formed as
a result of extraordinary circumstances, which in
turn entails the occurrence of conditions used by
a person in committing a criminal offense.

The nature of such person’s actions will be de-
termined by the objective situation in which he/she
is at the time of committing the criminal offense.
That is, the main content of an emergency situation
is the situation in which state and local authorities,
enterprises, institutions and organizations, the pop-
ulation, and the person who uses these destabilizing
conditions to commit a socially dangerous act are
located. The State Classifier of Emergencies No.
019:2010 [7] defines emergencies:

1) technogenic emergencies, which include trans-
port accidents (catastrophes), fires, explosions, ac-
cidents with release (threat of release) of hazardous
chemical, radioactive and biologically dangerous
substances, sudden destruction of structures; acci-
dents in power systems, life support systems, tele-
communications systems, at treatment facilities, in
the systems of the oil and gas industrial complex,
hydrodynamic accidents, etc;

2) natural emergencies, which include dangerous
geophysical, geological, meteorological, or hydrolog-

ical phenomena, soil or subsoil degradation, fires in
natural ecological systems, changes in the state of
the air basin, infectious diseases, and mass poisoning
of people, infectious diseases of domestic animals,
mass death of wild animals, damage to agricultural
plants by diseases and pests, etc;

3) social emergencies, which include emergencies
related to illegal actions of terrorist and unconstitu-
tional nature, or related to the disappearance (theft)
of weapons and dangerous substances, accidents with
people, etc;

4) military emergencies, which include emergen-
cies related to the consequences of the use of con-
ventional weapons or weapons of mass destruction,
during which secondary factors of damage to the
population arise, as defined by separate regulatory
documents.

It should be noted that the Criminal Code in
clause 11, part 1 of Article 67 also refers to other
emergency cases, which are understood as those that
can lead to the introduction of a state of emergency,
but are characterized by a level lower than the na-
tional (regional or local) one (for example, a major
fire, an accident at an enterprise, a natural disaster)
(0.0. Dudorov, E.O. Pismenskyi); fire, flood, earth-
quake, major accident, large-scale terrorist act, if
the state of emergency was not declared in the rel-
evant area or the crime was committed before such
declaration (S.D. Shapchenko); events that are usu-
ally less large-scale and global in nature than a state
of war or a state of emergency (for example, a fire
in a separate apartment building, a major accident
or strike at an enterprise, etc. I. Tiutiugin); natural
disasters (flood, earthquake, hurricane, etc.), major
man-made accidents, large-scale terrorist attack, etc.
that did not reach the national level (V. A. Klymen-
ko, N.V. Shepeleva); infectious diseases and death
of animals (epizootics), infectious diseases of plants
(epiphytotics) in large areas, crop failure on a sig-
nificant number of lands, which can lead to famine,
ete. (I. A. Vartyletska); natural disasters, such as
earthquake, flood, fire, etc.

The analysis of these provisions gives grounds to
assert that another emergency event means nothing
more than an emergency situation — the situation
on a separate territory or an economic entity on it
or a body of water, characterized by a violation of
normal living conditions of the population, caused by
a catastrophe, accident, fire, natural disaster, epidem-
ic, epizootic, epiphytotic, use of destructive agents
or other dangerous event that has led (may lead) to
a threat to the life or health of the population, a large
number of dead and injured, significant material dam-
age, as well as the inability of the population to live
in such a territory or facility, or to conduct economic
activity there. As noted by A.A. Vozniuk, it should
be taken into account that the state of emergency is
associated exclusively with an emergency situation.
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The essential difference between these terms is that
the time limits of the state of emergency and the
emergency situation may not coincide. The state of
emergency may continue even after the emergency
has occurred or ceased [8, p. 311-312].

As stated above, in accordance with clause 11 of
part 1 of Article 67 of the Criminal Code of Ukraine,
the commission of any crime using the conditions of
a state of emergency or other emergency situations
may be taken into account by the court as an ag-
gravating circumstance. If any of the aggravating
circumstances is provided for in an article or part of
an article of the Special Part of the Criminal Code of
Ukraine as a qualifying or especially qualifying fea-
ture of a criminal offense or is a crime-forming fea-
ture, the court cannot take it into account again when
imposing a sentence as an aggravating circumstance.

The damage caused by the criminal actions of
the perpetrator in an emergency situation increases
significantly. In addition, in such an environment,
the commission of a criminal offense is greatly fa-
cilitated, since the attention of state authorities,
local governments, and the population is directed to
solving other problems. The perpetrator is aware of
all these circumstances and takes advantage of them.

Natural disasters disorganize the existing legal
regime. They temporarily, and sometimes for a long
period, paralyze the activities of law enforcement
agencies, significantly complicating the maintenance
of proper order and lawfulness. As a result, in such
conditions, the level of targeted preventive work by
both law enforcement agencies and organizations
that exercise public control in the respective terri-
tories is sharply reduced.

The increased public danger of criminal offenses
committed in an emergency situation is associated
with the availability of objects of unlawful encroach-
ment, which is due to circumstances such as damage
to buildings and structures, places of storage of
material assets, reduction of the protective proper-
ties of buildings and structures (damage to doors,
locks, failure of alarms, lack of security, etc.), which
undoubtedly leads to an increase in mercenary, and
mercenary and violent criminal offenses.

Under these conditions, the population and the
authorities naturally focus their attention on com-
bating the disaster caused by these circumstances,
saving people and material assets. Therefore, the
perpetrator’s use of a disaster and state of emergen-
cy facilitates the commission of criminal offenses
and, as a result, increases their social danger. Any
criminal offense committed under such conditions
is characterized by a higher degree of public danger
compared to the same criminal offense committed
under normal circumstances.

A person who has committed a criminal offense
uses conditions that significantly facilitate the com-
mission of a criminal offense due to the fact that
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a significant part of the population in the disaster
area typically leaves it and is evacuated.

Negative processes, as noted by Y.L. Kurbanov,
[9] caused by natural, technogenic and social disas-
ters, have a sharply negative impact on the state,
level and structure of crime.

A serious reason for the increase in crime during
emergencies is the growing level of anxiety in soci-
ety. This can be explained, on the one hand, by the
unsatisfied basic needs and interests, and, on the
other hand, by the uncertainty of the immediate
prospects of existence for most inhabitants of the
disaster areas. The destruction caused by the emer-
gency is associated with both the loss of housing
and property and the loss of a source of income.
The acute hardship that citizens face after a disas-
ter is not perceived as a temporary condition to be
“endured”, but rather as a way of life that awaits
them shortly. An emergency situation, as a rule, can
provoke an increase in aggression in society, cause
the spread of violent attacks, introduce elements
of disorganization in all spheres of social life of
territorial entities within the disaster zone, para-
lyze the social infrastructure, which facilitates the
realization of criminal intentions [10, p. 203—-204].

From the standpoint of individualizing liability,
it is worth paying attention to cases in which the
current situation distorts the subject’s perception
of events, does not allow for proper control of his
actions, and thus contributes to the occurrence of
a criminal result. This is typical of negligence-based
criminal offenses, where it is essential to determine
whether the person had the chance to anticipate the
occurrence of criminal consequences in the current
circumstances. Unusual situations can disorient an
individual, resulting in a loss of control over their
actions and potentially leading to a criminal offense.
The less an individual relied on the particular cir-
cumstances in which they acted, the less compelled
their action was. Thus, their level of culpability and
accountability is subsequently higher [5, p. 87].

The main cause of criminal offenses commit-
ted during emergencies is exceeding the limits of
extreme necessity. According to Article 39 of the
Criminal Code of Ukraine, extreme necessity is the
lawful infliction of damage to the interests of law
enforcement in order to eliminate an imminent dan-
ger, if it could not be eliminated by other means
in a given situation and the damage caused is less
than the damage averted. The right to cause harm
during a state of emergency is an auxiliary right.
It may only be exercised by a citizen if inflicting
harm is the necessary, extreme, and final option to
eliminate the danger in a particular situation. The
state of emergency arises when there is a relevant
ground consisting of two elements:

— danger that threatens the interests of a person,
society, or the state protected by law;



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 9 (67), 2023

// Criminal law and criminology;
penal laws //

— the impossibility of eliminating this danger by
other means, except for harming the interests
of entities not involved in the creation of such
a danger.

The first sign of an emergency is the danger that
may arise from various sources: negligent handling of
weapons, ammunition, explosives, radioactive, flam-
mable, corrosive substances, and other objects that
have the intrinsic objective ability to injure a per-
son, cause death or bodily harm, destroy, damage
or destroy property or other valuables. The danger
may be caused by natural forces (floods, landslides,
landslides, rainstorms, etc.), animal attacks, etc.

The danger must threaten the individual, the
rights of the individual protected by law, or the
public or state interests protected by law, and must
be present, i.e., directly threaten the interests pro-
tected by law. If such a danger has not yet arisen
or, on the contrary, has already been realized in the
damage caused, this excludes the state of extreme
necessity. The initial moment of danger is the stage
when there is already a threat of direct harm (for
example, an immediate threat of flooding, accident,
death, etc.). The final moment of the existence of
such a danger is determined either by the cessation
of this threat or its realization (for example, a fire
has destroyed property or is extinguished, the flood
has subsided, the landslide has stopped, the accident
has been averted, etc.

If a person, causing harm, mistakenly believes
that the danger exists, the criminal law qualification
is carried out according to the rules of criminal law
qualification of an act committed in the presence of
imaginary extreme necessity [12, p. 593].

The second sign of the ground of extreme neces-
sity is the absence of a real opportunity to eliminate
the threatening danger by other means than causing
harm to the interests protected by law.

This means that in the current situation, a per-
son is compelled to cause harm because no other
options exist to eliminate the immediate danger.
In other words, causing harm to the interests of
law enforcement should be the only possible means
of protection against such a danger. According to
Article 39, Part 1 of the Criminal Code of Ukraine,
it is not a criminal offense to cause damage to law
enforcement interests in a state of extreme neces-
sity, i.e. to eliminate a danger that directly threat-
ens a person or the legally protected rights of that
person or other persons, as well as the interests of
the state or the public interest, if this danger could
not be eliminated by other means in the given situ-
ation and the limits of extreme necessity have not
been exceeded. Therefore, if a person has multiple
options for eliminating the danger, including those
that do not pose a risk of causing harm, it indicates
that they are not in a state of extreme necessity.
Consequently, any harm resulting from their actions

cannot be deemed legal. However, this principle only
applies in situations where the individual had knowl-
edge of different methods to mitigate the danger but
deliberately avoided the ones that did not jeopardize
the interests protected by law [11, p. 41].

In addition, when qualifying an act committed in
case of exceeding the limits of extreme necessity,
it should be established that the person, being in
a state of extreme necessity, violated the require-
ments for its proportionality, namely, to prove that
the intentionally caused damage to the law enforce-
ment interests is more significant than the prevent-
ed damage. At the same time, it should be borne in
mind that according to Part 3 of Article 39 of the
Criminal Code of Ukraine, a person is not criminally
liable for exceeding the limits of extreme necessity
if, as a result of strong emotional distress caused by
the threatened danger, he or she could not assess the
proportionality of the damage caused to this danger
[12, p. 595].

The situation manifests its criminal law signif-
icance in case of extreme necessity in two ways.
First, it determines the emergence of a state of dan-
ger. In this regard, the law states that the state of
extreme necessity arises from an objectively existing
danger that threatens to harm the interests of the
protected persons, thus emphasizing the existence of
a certain dangerous situation. In addition, scientific
studies analyzing the nature of the dangerous situ-
ation have established that its sources are diverse.
Secondly, the criminal law significance of the situ-
ation of extreme necessity is associated with one of
the essential conditions for the legality of causing
harm in this state, namely, the conditionality of the
methods and means used to avert the danger due
to these circumstances. I consider it appropriate to
note that it seems unlikely that it is theoretically
possible to give an accurate description in advance of
the measures used in case of emergency to eliminate
the danger. In setting out the normative provisions
relating to the conditions for the legality of causing
harm in this case, the legislator used the formula-
tion of evaluative content — “if this danger in this
situation could not be eliminated by other means”.

This indicates that the condition of legality under
consideration is characterized by a high level of rel-
ativity, so its correct criminal law assessment can be
made on the basis of the totality of all circumstances
of the harm caused, among which the situation of
the event takes the leading place.

Conclusion. An emergency situation is a special
(extraordinary) type of social relations formed as
a result of extraordinary circumstances, which in
turn lead to the occurrence of conditions used by
a person in committing a criminal offense.

The actions of an individual in such a situation
are generally determined by the objective circum-
stances present at the time of the offense. In other
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words, the critical aspect of an emergency situation
is the situation itself. The categorization of a crim-
inal offense as an objective entity can be analyzed
by its objective content and subjective meaning. The
objective content of the offense reflects its char-
acteristics (properties) and ability to influence the
behavior of the subject in general. This effect is then
translated into a specific motive for behavior that
is reflected in the subject’s mindset.

A situation that facilitates the commission of
a criminal offense may give rise to the intention to
commit a criminal offense immediately in a person
with persistent anti-social attitudes. In other cases,
the same situation may not affect the person’s behav-
ior or even give rise to an intention to take socially
beneficial actions aimed at changing the situation.

In the process of committing a criminal offense,
the situation may be a reason that determines the

commission of a criminal offense, or a condition that
only facilitates the commission of a criminal offense.

If the situation excludes the possibility of choos-
ing the option of lawful behavior, it excludes crimi-
nal liability, for example, in case of extreme necessi-
ty. In cases where the situation does not exclude the
choice of lawful behavior, but due to its complexity,
the subject chooses the option of unlawful behavior,
criminal liability is not excluded, and such a situ-
ation may be taken into account as a circumstance
mitigating the punishment.

The situation of a state of emergency, which is
a condition that facilitates the commission of a crim-
inal offense, facilitates the realization of a criminal
intent, is understood by the subject, and is deliber-
ately used in the commission of a criminal offense,
should be taken into account as an aggravating cir-
cumstance.
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COUIATbHO HEBE3INE4YHI XBOPObBU
B YCTAHOBAX BUKOHAHHSA NOKAPAHb

SOCIALLY DANGEROUS DISEASES
IN PENITENTIARY INSTITUTIONS

AHoTauis. CtarTa npucssiyeHa npobemi nowmpeHHs coLianbHo HebesneuHnx xBopob B YKpAiHi Ta HeoOXigHIiCTb 3a6e3-
neyeHHs1 gocTyny go Megu4Hoi gonomMozu gas ocib, siki nepebyBaioTb B yCTAHOBAX BUKOHAHHS MOKAPAHb. 3a3HA4eHO, Lo Lie
CTOCYETbCA Takmx XBopob, sik BIJI, Tybepkynbo3 Ta iHgekuiviHi 2enatutu. HazonowyeTbes, Wwo KOHCTUTYLiS YKpaiHu 2apaHTye
MpaBo Ha OXOPOHY 3gOPOBS, 3ACYXKeHi TAKOX MOBMHHI MATH Lie PABO, 3d BUHATKOM 00MexeHb, nepegbayeHux 3aKoHamy.

Y CTaTTi TaKOX 3BEpPTAETbLCA yBA2A HA MpobaeMu, 3 SKUMM 3iLlUTOBXYIOTbCS 0COOM y MiCLisIX M030aB/IeHHs BOJi B KOHTEK-
CTi goCTyry go SIKiCHOI MeguyHOI goroMoau. 3a3Ha4eHo, Lo 3akAagn OXOPOHM 3GOPOB’s, SIKi MignopsAgKOBYIOTbCS [JepKaBHii
KPUMiHAIbHO-BUKOHABYIN CTyxOi, He 3aBXgu BigNoBigaloTb CTAHJAPTAM gepXXaBHUX HOPM, i Lie MpU3BOgUTb go MOPYLUEeHHs!
MpaBa 3acygxeHNX Ha OXOPOHY 3§OPOB'S.

Pe3ynbTati gocaigxeHHs CBiguaTh rpo Te, Lo XBOpoOK, Taki K TyOepKy/bo3, BIJ1 Ta 2enatuT, € He nile MeguyHoLo, ane i
cowianbHo Npobaemolo, i gas ix BUpiLLeHHs MOTPiOHMI KoMIAeKCHWI Nigxig. YKpaiHa cnpsMoBYe 3yCu/isi Ha €BPOIHTe2PALito
Ta BJOCKOHA/IEHHS! KPMMIHA/IbHO-BMKOHABY020 30KOHOJABCTBA 3 MeTot0 3abe3neyeHHs MpaBa ocib, ki yTpUMYIOTbCS y MicLsiX
no30as/ieHHs BOJ, Ha Megu4Hy goroMogy.

KnoyoBi cioBa: ycTaHOBY BMKOHAHHS MOKAPAHb, NPABA 3ACygoKeHMX, COLiaNbHO-Hebe3MneyHi 3axXBOPIOBAHHS, MPABO Ha
OXOPOHY 3gOpOBA.

Summary. The article is devoted to the problem of socially dangerous diseases in Ukraine and the need to ensure access to
medical care for persons in penitentiary institutions. It is noted that this applies to such diseases as HIV, tuberculosis and infec-
tious hepatitis. It is emphasised that the Constitution of Ukraine guarantees the right to healthcare, and that prisoners should
also have this right, with the exception of restrictions provided for by law.

The article also draws attention to the problems faced by persons in prisons in terms of access to quality medical care. It is
noted that healthcare facilities subordinated to the State Penitentiary Service do not always meet the standards of state regu-
lations, and this leads to a violation of the right of convicts to healthcare.

The results of the study show that diseases such as tuberculosis, HIV and hepatitis are not only a medical but also a social
problem, and a comprehensive approach is needed to address them. Ukraine is focusing its efforts on European integration and
improving its penal legislation to ensure the right to medical care for persons in prisons.

Key words: penitentiary institutions, rights of convicts, socially dangerous diseases, right to healthcare.
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ocTaHOBKa mpobjemu. B ocranui poku cucre-

Ma BUKOHAHHA IMOKapaHb B YKpaiHi mpoiia
3HauHi 3MiHU i pedpopmu. 1li 3MiHU OXOMIIOIOTE AK
HOPMAaTUBHO-IIPABOBE PEryJIIOBaHHA, TaK i MOPAIOK
BUKOHaHHSA moKapaHb. OgHAK, 0COOJUBY yBary Ipu-
JinfgeThca NUTAHHAM OpodilakTUKMU, peecTparliii,
JiKyBaHHA Ta 3amobiraHHsA MOIMTUPEHHIO COIliaJbHO
Hebe3MeUYHNX 3aXBOPIOBAHb Yy 3aKJiaflax BUKOHAHHSA
TMOKapaHb.

ITima Hmaka pedopm cupAMOBaHa Ha IOJIMIIEH-
HA YMOB Hepe6YBaHHﬂ B yCTaHOBaX BHKOHAHHA IIO-
KapaHb, BKJOUYAIOUN 3a0e3meueHHs aJeKBaTHOI Me-
OUYHOI JomoMoru IJsa 3acymsxeHmux. lIpogdimakTura
i KOHTPOJIb 3a 3aXBOPIOBAHHAMM, a TAKOK HaJaHHSA
BiITIOBiHOTO JIIKYyBaHHA CTAJW TPIOPUTETHUMU 3a-
BIAHHAMM y HeHiTeHmiapuiit cuctemi. Ii 3ycuiana
CIpAMOBaHI Ha 3amMO0iraHHS MOITUPEHHIO XBOPOO ce-
Perl 3acyI:KeHUX Ta Ha IMiATPUMAaHHA IXHBOTO (isuu-
HOTO Ta TICUXiYHOTO 340POB’4.

3arajyioMm, Iie CBiIUUTE PO Te, 110 ¥ KpaiHa BIOCKO-
HAJII0E€ CBOIO CHCTEMY BUKOHAHHS MMOKAapaHb, POOIAULN
AKIeHT Ha TYMaHHOMY Ta IPOodilakTHUYHOMY IIigxomi
0 YTPUMAaHHS 3aCyI:KeHUX Ta 3a0e3meueHHi IXHbBOTO
3IOPOB’A B YMOBaX BUKOHAHHSA MOKapPaHb.

Amnaxiz ocranHix gocaimskeHnb i myoOmikamii. ITu-
TaHHS OXOPOHU 3[0POB’S 3aCym:KeHUX MOCJTimKyBaja
3HAUYHA KiJIbKIiCTh BITUMBHAHUX YUYEHUX, CEPel AKUX
10.0. em’suenxo [2], JI.I. Onedip [2], T.C. Mu-
xaimoBa [2], H.B. Pabux [7], B.B. Cyninskuii [10]
rta in. OgHak, 31 3pocTaHHAM CBiOMOCTi ITpO mpaBa
3aCyI’KeHUX 1 I'YMaHHICTh IMOKapaHb, MOCJiIKEeHHSA
B 00J1aCTi OXOPOHU 3J0POB’SI B KOHTEKCTi B’A3HUIIH
MOJK€e BHABJISIE HOBI MOMKJIWMBOCTI OJIA IIOJIIIIIIIEHHS
cucTeMU BUKOHAHHS MOKapaHb Ta 3abe3leueHHs 3a-
CYIKeHUX afeKBaTHOI MEIUUYHOI0 JOIIOMOTOIO.

Bukjgan ocHOBHOTO MaTepiajy mOCHimsKeHHS.
Boporsba 3 MOIMUPEHHAM COI[iaJbHO He6e3mMeuHUX
XBOPOO € TPioOpUTETHOIO AiAJBHICTIO OJIA KOXKHOI
Iep:KaBu, BKJIOUaoun YKpainy. 3rifHo 3 HopMamu,
sakpiminerumu B Komcruryrii Ykpainu, ogHieio 3 oc-
HOBHUX (DYHKIIIH Aep:KaBu B c(hepi OXOPOHU 3[0POB’ A
rpoMaidaH € 3a0e3medUeHHS KOMILIEKCY 3aXOMiB AJIA
30epesKeHHA Ta MOKpAaIeHHsa SIKOCTi 340pOB’a Hace-
JIeHHS, a TaKOK 3amobiraHHA MacOBUM 3aXBOPIOBAH-
HAM, 0COOJMBO iHPEKITIHHNM, IKi MOKYTb ITPU3BECTHU
10 3HAUHUX BTPAT TPYAOBOTO MOTEHIlia Ty HaIlii yepes
iHBaNiAHICTH TA CMEPTHICTL cepes HAaceJeHHH.

llep:xaBa BifImOBifae 3a CTBOPEHHA Ta BIIPOBA-
IKeHHd e(PeKTHUBHUX IIporpaM Ta cTpaTeriii niaa
OpoTUAil MOMIMPEHHIO 3aXBOPIOBaHb, BIOCKOHAJIEH-
HA CHUCTeMM MeJUUYHOI JOIIOMOI'HW Ta IPOo(iJaKTUKU,
a TaKOK 3a0e3MeUeHHs JOCTYIIY HACeJeHHs 10 AKicHol
MeIUYHOI TOIToMOTH Ta iH(opmariii momo 36epekeHHA
3mopoB’a [8]. PaxiBii y cdhepi MeIUITMHY [0 COIiab-
HO HebesmeyHUX XBopob BimHOcATh BIJI, TyOepKyIH03
Ta inderniiini (BipycHi) remartutu [9, c. 16].

Bigmosigmo mo Komcruryiii YKpainu, KOKHOMY
rapaHTY€EThCA IIPABO Ha OXOPOHY 30pOB’sd. 3rigHo i3

KpuminanbHO — BUKOHABUMM KOAEKCOM ¥YKpaiHWU,
3aCy/IKeHI KOPUCTYIOThCA yciMa mpaBaMu JIOAUHU Ta
TpoMaasAHUHA, epeadaueHnuMu KoHcTuTyIieio YKpai-
HU, 3& BUHATKOM OGME)KEHB, BU3HAUEHUX , 3aKOHaAMUI
Yxkpainm i BctanoBieHux BupokoMm cyzay [3]. Ograx,
Ha ChOTOJHI CKJIaJach CUTYyaIlis, 110 caMe 0co0u, AKi
mepeOdyBalOTh B YCTAHOBAaX BUKOHAHHA ITOKapaHb,
3iIMITOBXYIOTHCA 31 CKJAgHOIIIaMU peaJisarrii mpasa
Ha 0XOPOHY 3M0POB’sd, 0COOJIUBO, ¥ YACTHUHI COIiaIbHO
He0e3meuYHX XBOPOO.

Kpoxu mo momosamuda 1miei mpobyemu mepenba-
yeni Kourmernieo mep:xaBHOI momiTuku y chepi pe-
¢dopmyBaHHA [lep:KaBHOI KPUMiHAJIBHO-BUKOHABYOI
cay:kO0u YKpainu. ¥ 3B A3KY i3 3HAUHOIO KiJIbKiCTIO
3aCy’KeHUX, dKi CTpaKJaroTh BiJ pPidHUX coMaTHY-
HUX 1 ICUXiYHMX 3aXBOPIOBAaHb, & TAKOYK BUCOKUM
piBHeM momupeHH iHGEKIIHHUX XBOPOO, TAKUX AK
Ty6epryar03 i BIJI/CHI], icuyroTh cepiiosHi mpo-
OJyieMu 3a0e3IleUeHHA [UX 3aCyIKeHUX BiAIOBiIHOIO
MEeIMYHOIO JOIIOMOTO0I0. 3aKJaau OXOPOHU 3M0POB’Hd,
AKL mignopAnKoByIOThbCA lepixkaBHiNT KpUMiHAJIbHO-
BUKOHABYOI cay:K0i YKpaiuum, He 3aBKIU BiAMIOBi-
IaloTh CTaHZApPTaAM Aep:KaBHUX HOPM, i B yCTaHOBaxX
BUKOHAHHA IIOKapaHb BUHUKAIOTh npo6.r1e1vuz1 3 INTAaHb
cariTapii Ta emizemiunoi 6esnerku [4].

Hapasi € maraipbHa HEOOXiTHICTH Y CTBOPEHHI cIre-
MiaJIbHUX MEIWYHUX MIIBHUIB Y 3aKJIaJaX OXOPOHU
3IOPOB’d, 1100 3a6e3MeuynTt MeJUYHY AOIIOMOTY OCO-
b6aM, AKi sHaXOmAThCA Iig BapToio. TaKoK ciaim pos-
TVISHYTU TTPo0JeMu opraHisallii JikyBaHHS 0cib, AKi
XBOPi Ha TyOepKyabo3 abo iHImi HebesmeuHi iH(GeKITii-
Hi 3aXBOPIOBAaHHA, a TAKOK YAOCKOHAJIUTH YMOBHU IJIS
CTaIliOHAPHOTO JIIKYBaHHA KiHOK-3aCyAKeHUX B yCTa-
HOBaX OXOpPOHU 370poB’a Ilep:KaBHOI KpUMiHAILHO-
BUKOHABYOI CJaY:KOU YKpaium.

30KpemMa, BasKJIUBO BUPIIIUTU MUTAHHA 00JIAIITY-
BaHHSA CHEI[iaJIbHUX MPUMIIEHb Y TPOTUTYOEePKYIH03-
HUX 3aKJafax IJd YTPUMaHHA ocib, aKi mig BapToio
Ta XBOpi Ha Ty6epKyab03. IToTpi6GHO TaKOXK 30iTbITN-
1 (piHAHCYBAHHS MeIUKO-CAHITAPHOTO 00CTyTrOBYBAH-
Ha ocib, aKi mepeOyBaioTh B yCTAHOBAX BUKOHAHHSA
TMOKapaHb Ta CHiIUMX i30/daTOopax, AJsa 3a0e3meueHHa
edeKkTUBHOI IpoTHenigeMiunol gigapHOoCcTi. Ha manwmit
momeHT moHax 80% MeIuUYHOTo O0JagHAHHS CTAPOro
i Bacrapijsoro, 1[0 yCKJAOHIOE CBOEYACHY Ta SAKiCHY
IiarHOCTUKY Ta JiKyBaHHA XBOpux [4].

Omixe, He MOJKHA 3alepeuyBaTH iCHYBaHHS IIPO-
6JieMu ITIOMI0 JIIKYBaHHS 3aCyIKeHUX, He TUBJIAUYNCD
Ha Te, 1m0 OCHOBHUI 3aKOH Jep:KaBU TrapaHTye IPaBo
Ha 0XOPOHY 37M0poB’d. IK cBiguaTh CTaTUCTUYHI AaHi,
HaMOiIBII TOMIMPEHOI0 XBOPOOOI0 i mpobaemoro ii Jri-
KyBaHHA € caMe TyOepKyJsabo3. Ile He AUBHO, amKe
IifiCHO, HM3KAa YCTAaHOB BUKOHAHHA TOKapaHb € Iie-
PEeIlOBHEHUMM, Y HUX BiJICYTHI HaJle)KHI caHiTapHi
YMOBH, BificyTHI (paxiBIli 1yid HAJIEKHOTO pearyBaHHA
Ta JIKYBaHHSA, HEJOCTATHICTh (DiHAHCYBaHHA MeIUY-
HOTO OOCJIYTrOBYBaHHS Ta XapuyBaHHA 3acCyI:KeHUX,
HaABHiICT, Mayioe()eKTUBHOI CUCTEMU BUABJIEHHSA U
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JiKyBaHHA XBOPUX Ha TyOEpPKYJIbh03 YHACTIZOK Bis-
CYTHOCTi B IITaTi ycranoB (pTmsiaTpiB, He3amoBiabHI
CaHiTapHO-TIOOYTOBI YMOBUY YTPUMAHHSA 3aCyAKeHUX,
To1rio [6].

3araJjioM, BBaKa€eTbCA, IIT0 TaKi XBOpoOU AK Tydep-
KyJIb03, BIJI, rematur € #He TiTbKM MeOUYHOIO, aje i
COITiaJIbHOI0O TMPO0JIeMOI0, BUPIIIeHHS AKOI BUMAarae
KOMIIJIEKCHOCTi: XBOPOMY He JOCTAaTHHO (hapMakKo-
JIOTIUYHUX TIpemapariB mig yac JiKyBaHHsS, HeoOXimgHi
BiAmOBiAHI coIliaibHO-TOOYTOBI YMOBU yTpPUMAHHA,
BifmoBimHe 30anaHcoBaHe XapuyBaHHA, 3amobiraHHAg
IICUXOJOTIYHUX CTPECiB, AKi MOMKYTH MOTipIIUTH Iie-
pebir 3axBOpIOBAHHA.

3arajom, MeInKO-caHiTapHe 00CIyrOByBaHHSA IIO-
YUHAETHCA 3 MOMEHTY HAAXOMKEeHHs 3aCyIKeHOTr0 0
VBII i HagaeTheA 3acyIKeHUM IK aMOyJIaTOPHO, Tak
i mIaxoM mOMIiIeHHA y cTalioHapHe BigmgisenHa. [[o
TOJIOBHUX 3aBOAaHb MEeINYHUX YaCTUH MiCI_IB 1'[036aB-
JIEHHA BOJIi BigHOCATBHCA: 3MiJICHEHHA CaHITApPHOTO
HATJIALY Ta MIPOBEeIeHHA MPOdiTaKTUUHUX, TPOTUE-
mizeMioJOTiYHMX 3aXOMiB B YCTAaHOBAX i migposmisax
Micmp mosbaByieHHA Bogi [2, ¢. 119].

Ha croromui Yrpaina pyxaeTbcsa B €BpPOiHTerpa-
niiHOMY HaANpPAMKY, B TOMY UYHCJi HaMaraeTbcd
IpUBeCcTU HalliOHAJbHE KPUMiHAJIbHO — BUKOHaBUE
3aKOHOJABCTBO Yy BiAMOBIAHICTE MO €BPOIENCHKUX
cTaHAapTiB, abu 3a0e3meunTH peasisallito KOHCTUTY-
miflHWX TpaB, 30KpeMa y MeAuuHil cdepi, ycim rpo-
MagdaHaM 0e3 BUHATKY. B Tomy umciii, e cTocyeThes
i mpodisakTUKHU Ta 3amo0iraHHIO TaKUX XBOPOO AK
BIJI, TB, rematut Tomo. [eAaki Kpoku YKpaiHOIO BiKe
3IICHIOIOTHCA Y IIbOMY HAIIPAMKY.

Tax, 3 odinifinoro caity [lep:xaBHOI KpUMiHaIb-
HO — BUKOHABUYOI cay:KOu YKpainu BOauaeThCdA, IO
migpoapizamu 1103 JKBC Vxpainu B:KUBaOThCA
HACTYITHI 3aX0M IPOTUII HMOIMIMPEHHIO COIiaJbHO-
HebesmeuHux iH(MEKI[il cepen 3acyI:KeHHX Ta ocio,
ysarux mig Bapty [1]:

1) ITpoBoauTHCA IEepPBUHHE OI[iHIOBAHHSA HAABHO-
CTi CUMIITOMiB TyOEpKYJIb03y Ta 060B’sI3KOBe (PJII00-
porpadiuie obCTeKeHHsS TIPU MPUKOMi yB’SIBHEHUX
ab0 3acymIKeHUX IO CIiAUOro i30/IATOpa UM YCTAHOBU
BUKOHAHHSA MOKapaHb, a TAKOX peryjaapHe (GJIroo-
porpadiune obGcTekeHHA KOKHiI 6 micamis mim ugac
mepebyBaHHA B yCTAHOBAX.

2) IlpoBomuThea momaTKOBe OOCTeKeHHA Ocio,
y AKUX € TMio3pa Ha TyO0epKyJabh03, 3a JOIOMOTOIO
MOJIEKYJISPHO-TEHEeTUUYHUX METOMIiB 3 BUKOPUCTAH-
HaMm amapatiB GeneXpert, axi moctymui y 7 cmerria-
Ji30BaHUX TYOEPKYJIBO3HUX JiKaApHAX i 15 MichbKuUxX
MeOJUYHNX YaCTUHaX.

3) Ocib, y AKuUX BUABJIEHO OaKTepioBUIiIeHHSA
B Ma3KaxX MOKPOTHMHHA Y1 MOJIEKYJAPHO-T€HETUYHUX
IOCTiIKeHHIX, HeTallHO i30/II0I0Th.

4) XBopux Ha 3apasuy GopMy TyOepKyJIbo3y, AKi
mepebyBaiOTh IIiJi BApTOI0, TOCIiTANi3yIOTh A0 IIPO-
TUTYOepPKYJIbO3HUX 3aKJaniB MiHicTepcTBa 0XOpOHMT
3MOpOB’A YKpaiHu abo 10 AiMBLHUIL CHiTUnX i30JIATO-

106

piB cmerianmidoBaHUX TyOepPKYJIbO3HUX JiKapeHb [lep-
JKaBHOI KPUMiHAJIHLHO-BUKOHABYOI CAYKOU YKpaiHu.

5) JIikyBaHHA TpuU3HaAUYaE€ThCA 3TiTHO 3 Pe3yJIbTa-
TaMH TeCTyBaHHA Ha MeJHUKAaMEHTO3HY I-IYT.TII/IBiCTb
1 BOilicHIOETHCA PEryJNApHUN MOHITOPUHT edeKTUB-
HOCTi JIiKyBaHHS.

IITo crocyerbesa BIJI-indexirii, mepembaueHo TaKkox
KOMILJIEKC BiZIIOBigZHUX nOili, a came:

1) Bci Bacymskeni Ta ocobu, B3ATiI mim Bapry,
000B’sI3K0BO TiamAraioTh oocre:xkenHio Ha BIJI. Ile
mpoBoauTheA mpu npuiiomi go ycranoB [JKBC YVkpai-
HU Ta MOTIiM PeryJapHO, IOPiuHo mig yac mepebyBaH-
HA B MicIax mo36aBieHHA BoJi. OG0B’ I3KOBO TECTY-
BAHHIO TAKOK IIIIJIATal0OTh 0CO0M, SIKi 3BLIBHAIOTHCS
3 Micip mosbaBiaeHHA Bojai. TecryBamus Ha BIJI €
IOOpOBiMBLHUM i KoHGMigeHITiTHUM, i 000B’A3KOBi 10-
TEeCTOBE Ta IIiCAATEeCTOBE KOHCYJbTYBAHHS IJs OCi0,
AK1 TpoNIIIM 00CTEKEeHHS.

2) JlikyBauua i MeIUYHUN HATJIAL 3a ocobaMu
3 BlJI-in(exkIiiero mpoBogAThCA B 3aKJalax 0XOPO-
HU 3700poB’a [ep:KaBHOI KpUMiHAJIBHO-BUKOHABYOI
cay:KOu YKpaium.

3) Insa cmpomienns ob6aiky oci6 3 BIJI BBemeHo
meanuHy iHGopmaniiny cucremy «BlJI-imderiia
B YKpalHi».

CrocoBHo BipycuHux rematutiB B i C, 3 2019 poxy
moyaJiocss o0CTeKeHH i JIIKyBaHHA XPOHIUYHOTO Bipy-
cuoro renatuty C Bmepie B ictopii JKBC Vkpainu.

Tako:x y 3axjJgagax oxopouu 3mopoB’s 1103 [ep-
JKaBHOI KPUMiHAJIbHO-BUKOHABUOI CHY:KOU YKpaiHu
OPOBOANTHCA aHKETYBaHHA Ha HAABHICTHL PUBUKIB
iH(pikyBaHHA BipyCHUMU remaTUTaMU Ta TeCTyBaH-
HS Ha HAaABHICTL aHTUTLN mo Bipycy rematuty C Ta
aHTUTeHy Bipycy rematuty B.Ocobu 3 MO3UTUBHU-
MU pesyJbTaTaMU TECTYBaHHA Ha BipyCHUI remaTuT
C migmamoTbca MOLAJIBIIIOMY AOCIIAMKEHHI0O METOLOM
IIJIP B mpuBaTHUX JabopaTopisx abo 3a AOIIOMOTOIO
amapartiB GeneXpert [1].

Takoix, BKasdyeThbCa, IO «3 METOI0 IIiABUINEHHSA
OPUXWJIBHOCTI IO JIIKYBaHHA cepejl 3aCyIKeHUX XBO-
pux Ha Tybepkynabo3, BIJI Ta xpoHiunuii BipycHmi
renatut C, 10 poOOTU 3 HUMHU 3aJIyUaIOTHCSA COIliabHi
OpamiBHUKU Ta IICUXOJOTY HEYPAAOBUX OpraHisarii,
MeIUYHUMU OPAI[iBHUKAMU TPOBOAUTHCA PETYJIAP-
HUU MOHITOPMHT BUHUKHEHHS MOOIYHUX peaKIriii Ha
JikapchbKi 3aco0u Ta HamalOThCA PeKOMeHIaIlii 1momo
ix mpodinaKTUKU i JiKyBaHHA.

Crinbuo 3 daxiBuamu Y IleHTp rpomMaachbKOTO
3nopoB’a MinicTepcTBa 0XOpOHU 3K0POB’A YKpaiHwu,
3a HeoOXimHOCTi, TPOBOAUTHCSA KOHCYJIbTYBAHHS JIi-
KYIOUMX JIiKapiB creriagidoBaHUX TyOepKYyJIbO3HUX
JiKkapeHb, JiKapiB-iH(peKIioHicTiB 1eHTPiB npodi-
gakTuku ta 6oporsdu 31 CHIMom Ta iHmux 3akjgamis
OXOpOHU 3M0pPOB’dA, mignmopaakoBanux MO3 Yikpainu.
«3aBOAKU POOOTI IMEHTPATBHOI JiKapChKOi KOHCYJIb-
TaTUBHOI KOMicii 3 Tpu3HaUeHHA HOBUX IIPOTUTYOEP-
KYJBO3HUX MpemnapaTriB 3MiHCHIOETHCA KOHTPOJbL 3a
npu3HaueHHAM e(peKTHBHUX CXeM JiKyBaHHA XBO-
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PUM 3 MHOXXKWHHOIO JIIKapChbKOIO CTiliKicTiO M0 aH-
TUMiKOOaKTepiaJbHUX mpenapaTiB. 3aBOAAKU TicHi#
cIiBIparli 3 HEYPAAOBUMM OpPraHisamiaMm B paMKax
3a0e3meueHHA 0e3MePePBHOCTI JiKYBaHHA XBOPUX Ha
TyOepKYJIbO3 IiCJIA 3BiIbHEHHA 3 YCTAHOB BUKOHAHHSA
NOKapaHb, MaIli€eHTU, AKi He 3aBePIINJN JiKyBaHHA
3a yac mepebyBaHHS B MicCIlAX m030aBJIeHHS BOJI,
micjis 3BiIbHEHHS 3e0iJbIIoro 3ab6e3meuyoThCa CO-
IiaJJbHUM CYIIPOBOAOM, IO CIIPUAE IIPOJOBIKEHHIO
XBOPUM JIIKYBaHHA TiJ yac mepeOyBaHHA HaA BOJIi Ta
3MEHIITy€e KiJbKiCTh BUIIAAKIB IIEPEPBAHOTO UM HEB/A-
Joro JiKyBaHHA» [6].

Taxosk, BapTo BimgsmauuTu, 1o y rpynai 2021
pory MinicrepcTBoM foctuilii Yrpainm O0ysao pospo-
6mero mpoekT Crparerii pedopMyBaHHA IeHiTEHIT-
apHOi cucrtemu Ha mepion mo 2026 pory. Ile cucrem-
HUH CTpaTeriyHui JOKYMEHT, y AKOMY IlepeadaueHmi
peasbHUYA KypcC Ha 3MiHU B MeHiTeHIiapHIi! cuctemi
i KOHKpeTHUH mIJaH peajnisallii TaKUxX 3MiH.

OcuoBHa Mmera Crparerii — «3ampoBagKeHHA
KOMIIJIEKCHUX AOBTOCTPOKOBUX 3MiH y IEHIiTEHIIi-
apHill cucTeMi, BU3HaUeHHs OCHOBHUX HAIpPAMIiB Ii
POBBUTKY BimmoBigHO mo crammapriB Pagu €Bponu,
CTBOPEHHSA I'YMaHICTUYHOI CUCTEMU BUKOHAHHA KPU-
MiHAJBLHUX TTOKapaHb, IO TapaHTyBaTuMe Oe3IeKy
CycCIiJbCcTBa Ta 3abe3medyyBaTHMe COIiaJbHY amal-
TaIiio 3acymsKeHUX Ta 0oc¢ib, ysarux mig BapTty» [8].

Hapasi Crpareria pedopMyBaHHS MeHiTeHITiapHOI
cucreMu mepenbauae 8 OCHOBHUX CTPATETiUHUX ITiJIeit:

1. «CTBOpeHHA HaAJNEKHUX YMOB TPUMaHHS 3acy-
IKeHUX Ta 0cib, B3ATUX MiJ BapTy: CIPAMOBaHAa Ha
CTBOPEHHSA TYMaHHOTO CepeaoBUINa, 3a0e3mMeueHHa
IIpaB IIUX 0Ci0, IPUBEEeHHA MaTepiaJbHO-TeXHIYHOTO
3a0e3IeueHHA YCTAHOB BUKOHAHHA MOKapaHb Ta CJIif-
ymX i307IATOPiB i yMOB TPUMAaHHSA 0 BUMOI' HAlliOHAb-
HOTO 3aKOHOMABCTBA Ta MiKHAPOJHO-ITPABOBUX aKTiB.

2. CtBopeHHS e(PeKTUBHOI CHUCTeMHU 3amo0iramusa
Ta MPOTHUJIl KaTyBaHHAM, }KOPCTOKOMY, HEJIFOJCHKOMY
abo TakoMy, IO MPUHUIKYE TiMHICTH, MOBOMKEHHIO
YY TMTOKAPaHHIO: CIPUATHME 3MEHIIIeHHIO0 KiJbKOCTi
BUMOAJKIB KaTyBaHb Ta iHINIUX BUIIB YKOPCTOKOTO II0O-
BOIKeHHs, popMyBaHHIO y mepconany IKBC ¢yH-
ITaMEeHTAJIbHUX I[IHHOCTEl — IOBaru IO OCOOMCTOCTI
Ta IpaB JIIOAUHU.

3. 3abesmeueHHA IpaBa Ha OXOPOHY 3I0POB’A Ta
HajJexXHe MeIuUHe o0CIYyTroBYBaHHS B yCTAHOBAX BU-
KOHAHHA MMOKapaHb Ta CJHiAUMX i30JATOpax: Imepem-
0auae CTBOPEHHA HAJNEKHUX YMOB IJA JiKYBaHHSA
yB’sABHEHUX, 3a0e3leUeHHA IX JIiKaMu, PeryJIapHUi Ta
CUCTEeMAaTUYHUHN KOHTPOJb 38 XBOPUMHU Ha COIiaJIbHO-
HeOesneuHi iH(GeKITiTHI XBOPOOU.

4. 30inmbIIeHHA 3aCTOCYBaHHSA MOKapaHb Ta 3a-
HOo0LKHNX 3aXO0niB, He IIOB’A3aHUX 3 i30JIAIIE€I0 Bif
CyCHiJIbCTBa, Ta MOAAJBIINY PO3BUTOK OPTaHiB IIPO-
Oartii: B oCHOBi — 30i/IbIlIeHHSA aJIbTePHATUB M030aB-
JIEHHIO BOJIi 0e3 izouarii Big cycmiabcTBa.

5. YaockoHaJleHHsA METOHiB Ta iHCTPYMEHTiB
BUIIpABJEHHA i pecorrianisamii 3acymskeHUX Ta ix

momaJbIlle BIIPOBaAKeHHA: mepenbauae HaJaHHSA
TiATPUMKU i ZomoOMOTH yB A3HEHUM y HOMOJIAHHI
3aJIe}KHOCTEN, 3aJIlyUeHHA O KOPMCHOI 3aWHATOCTI,
OigBUIIIEHHS OCBITHBOTO PiBHA Ta mpodeciiHmMX Ha-
BUYOK, BUPIIIIEHHS COI[iaJIbHO-TIO0YTOBUX ITUTAHb i
Yac OMiATOTOBKM [0 3BLJIBHEHHS TOIIO.

6. 3abe3meueHHSA HAJEKHOTO PiBHA 0e3meKu Ta
IPaBOMOPAJKY B YCTAaHOBaX BUKOHAHHA MOKapaHb Ta
caimuux izonsaTopax: cIpAMoBaHA Ha (hopMyBaHHA Ta
BIPOBA’KEHHA e(PeKTUBHUX iHHOBAIIMHUX TiXO/iB
y i cdepi, 3HMKEHHA PIBHS IIPaBONOPYIIEeHbL Ta
HaA3BUYANHUX CUTYyallill, 3MiHYy B3a€MOBiTHOCHH MiK
IepCcoOHAJIOM Ta 3aCyAKEeHUMM Ha 3acajlax B3aEMOIIO-
Barm i 3aKOHHOCTI.

7. ®opMyBaHHS e(PEKTUBHOI MOJeJi HiATOTOBKU
Ta OiAJLHOCTI mepcoHaJNy: mepeadadae CTBOPEHHA
3a HOBUMU CTaHIApPTaMM! HaJIEKHUX YMOB IIpalli Ta
coIiaJIbHUM 3aXWCT IIEPCOHAJNY, IO ¥ CBOIO UEPry
cupuATuMe (POPMYBAHHIO BMOTHBOBAHOTO Ta BIUCO-
KoIrpodeciiHOTO mepcoHaTy MEHITeHI[IapHOI CUCTEMM,
3aTHOTO BUKOHYBaTU (PyHKIIiI BUIIpaBJIeHH: i peco-
miasrisarii 3acymKeHMX Ha OCHOBI HaWcydyacHIIIIX
migxomiB i MeTomiB poboTH.

8. Posmupenaa MoxgImBOCTelN 1udposisarii meni-
TEHITiapHOI cucTeMu: MeTa — 3abe3meueHHsa 3PYIHOTO
300py, BUKOPUCTAHHS Ta aHAJNI3y JaHUX y IeHiTeHIri-
apHill cucTeMi AJiA yXBaJieHHsS OOI'DYHTOBAHUX YIIPaB-
JiHcbKUX pimreub» [8]. Ax 6aummo, y miit Crparerii
mepenbavueHi AK OKPEeMHMU 3aBJaHHAMU KOHKPETHi
mii om0 mMoKpaleHHA PoboTH i3 comiaabHO Hebes-
IIeYHNMHU XBOpOOaMU TaK i 3arajibHi IOKpaIeHHA
(GYHKI[IOHYBaHHSA MEeHiTeHITiapHOI cucTemMu, AKi 06e3-
3amepevyHo OyAyTh MaTy BIJIUB i HAa IpodiIakTUKy
Ta HOIOMOTY 3acCyIKeHUM XBOPHM HAa IIi XBOPOOU.

BaxawuBo BigszHAUMTH, IO IICUXOJOTIUYHUI acIIeKT
rpae 3HAYHY POJIb y JIIKyBaHHI Ta mpodisaKkTUIli co-
IMiaJbHO HeOe3MeUHUX XBOPOO cepen 3acyaKeHUX.
ITin wac BIpoBam:KXeHHA IIPOEKTIB i3 ICUXOJIOTiUHOI
TiATPUMKHU 3aCyIKEeHNX BUHUKAIOTH CUTYyallil, Koau
IesgKi ocobu BiAMOBJISIOTHCS Bim JiKyBaHHA abo He
0a'KaloTh IPUMMATH 3aXO0AU IMIOAO0 TNPODPiTaKTUKHU
coITiasibHO HeO0e3meuHuX XBOPOO.

ITprnunHay Taxkol mMOBeAiHKM MOXKHA KJacu(piKkyBaTu
HACTYITHUM UMHOM:

e comiasbHI — BifcyTHiCTDH miATPUMEKU 3 6OKY cim’i,
poamuiB; HeLOBipa A0 MeIUUYHOTO IIEPCOHAIY;
® IICUXOJIOTiUHi — He IOTOBHICTh BiIMOBUTHCSA Bif

TMEeBHUX JePyKaBHUX IIiJbI i rapaHTi, 1110 rapaHTyeE

Iep:KaBa XBOPUM Ha TaKi XBOpoOu;

e (isiomoriuni — crpax mepesn mobiuHUMU migMU

MeIMYHUX TperapaTiB HOBOTO MOKOJIIHH;
® CTEepPeOTHUIIHI — JeXTO 3 3aCy[:KeHUX BBaXKaE, IO

MOXKYTDb BUJIiIKYyBaTuCA HapOgHUMHU 3acobamm» [10,

c. 41].

Buiesasmaueni (axTopu HeraTMBHO BIIJIMBA-
IOTH HA ICHUXOJOTiUYHY T'OTOBHICTH 3aCym:KeHUX IO
e(eKTUBHOTO JiKyBaHHA. ¥ NeAKUX BUIAAKaAX, AK
KpaliHi#i cmoci6 BuABY BimMoBHu Binm JikyBaHHA abo
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AK cIpo0y «IIOJIeTIIIeHHSI» CBOTO CTaHY, 3acyI:KeHi
MOJKYTh o0upaTu camoryocTBo. 1ls mpobaema € 0cob-
JUBO aKTyaJbHOIO i mOTpedye meTalbHOTO HAYKOBOTO
IOCTiI}KEeHHA y PIBHUX acHeKTaX, BKJIIOYAIOUN TICUXO-
JIOTiUHi Ta comianbHi acmeKTu, 1106 po3poouTu edex-
TUBHI IMiAXO0OM OO IOIEPEAKEeHHA TaKUX BUIAAKIB
i mOKpamIeHHA IICUXOJOTIYHOTO CTaHy 3aCyIKEeHUX
[10, c. 42].

3 oryAny Ha Ie, BUHUKAE MUTAHHA: «AKuM um-
HOM MOJKHa c(hOpMyBaTHU y 3aCyAKEeHUX MOTUBAIINHY
TOTOBHICTh i IPUXUJIBHICTD IO JIIKYBAHHSA COI[iaJbHO
Hebes3meuHUX xBopo6?». Tak, i3 sacymxeHuMu Tpebda
TPOBOAUTHY iHAWBiAyaJbHY POOOTY (BUBUEHHS IICH-
XOJIOTIUHHX 0COOJMBOCTEIl, MOTHUBAI[ifiHE KOHCYJIb-
TYyBaHHS, IICUXOJIOTiUHe BTPYUYaHHSA, ICUXOJIOTiUHE
CIIOCTEePEeKeHHA, IICUXO0JOTiuHe CYITPOBOMIKEeHHA, Bif-
BepTi Oecigu Torro). [Apyruit HanpAM ZiAIBHOCTI — 1€
CIIOHYKaHHA 3acCyI:KeHUX XBOPUX MOTPUMYBATUCH
enifeMioJIOTiYHNX HOPM i IpaBuUjI 0cOOMCTOI TirieHm.
Ile mocaraeTbca He TIIBKYW OBOJIOMIHHAM Ta IPUAHAT-
TAM HUMHU IPABUJ 3MOPOBOTO CIIOCO0Y KUTTA, aje

¥ py#HaIieo CcyOKyJbTYPHUX 3BUUOK i TpamMIliiA.
Tperiit HaIpaM — (OpMyBaHHSA OOBipU IO MeIUYIHOTO
TepcoHaNy uepes3 HATJIAMHI TIPUKJIAAN IMOSUTUBHUX
pesyabTaTiB iX AiAJABHOCTI y HampAMY JiKyBaHHA
3acymkeHux [7, c. 74].

BucHOBKY i mepcneKTHBY MOAAJBIINX TOCTiIKeHb.
TakuMm umHOM, HA CHOTOJHI B yCTAaHOBAX BUKOHAH-
HA IIOKapaHb Ta cjaigumx igoxartopax [lep:xaBHOI
KPUMiHAJIBHO-BUKOHABYOL CIyKO0M YKpaiHU 3aCTOCO-
BYETHCA KOMILJIIEKC 3aXO0MiB, MOKJIUKAHUMN ITOIIEPEeIUTH
POSIIOBCIOYKEHHS COIiaJbHO-He0e3meunnX iH(eKIii
cepel 3acyI»KeHUX Ta 0cib, y3aTux mig BapTy, IILIA-
XOM AKHAUIIIBUAIIOTO BUABICHHA TAKUX XBOPUX, IPU
HeoOximmocTi ix izomArlii Ha mepiofn mooOCTe:KeHH,
CBOEYACHOI'O IIpU3HAUEHHA e(PeKTUBHOI CXeMHU JIi-
KyBaHHA 3a pe3yJjbTaTaM’ O0CTe)KeHb, ITPOBEJeHHA
MOHITOPUHTY H0Oro e()eKTHUBHOCTL Ta IePeHOCUMOCTI,
KOpPeKIIii cxemMu JiKyBaHHS 3a HEOOXiTHOCTI, a TaKOMK
3a0e3meUeHHs YMOB AJIA HOTO 0e3IepPepBHOCTI AK Imif
yac nepedyBanuA B ycranoBax [IKBC Ykpainu, Tak
i micsia 3BiIbHEHHA.
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OF CRIMINAL PROCEEDINGS

AHoTtauig. Y ctatti byno gocnigxeHo npobaeMHi MMTaHHS OTPUMAHHS iHOpMaLlii Ha AgBOKATCbKI 3aMUTH B MeXax KpUmi-
HA/IbHO20 MPOBAGXKEHHS! B ACMeKTi BAX/IMBOCTI JOTPUMAHHS TAEMHML gOCYygoBO20 C1igcTBa. OCHOBHA yBa2a Oy/na npugineHa
PO3KPUTTIO MOHATTS «TAEMHMLS gOCYgOBO20 CIGCTBA», OCKIIbKM ii GOTPUMAHHS € MPUYMHOIO BIgMOB Y HAQAHHI iHPopmavii
HO AgBOKATCbKI 3anMTU. AHA/II3 3KOHOGABCTBA CBIGUMTB, L0 JnLLe OKpeMmi nonoxeHHs KINK Ykpainu MiCTATb HOpMM, 1O € §O-
TMYHUMM GO MOHATTS «TAEMHMLSI OCYGOBO20 PO3CAIGYBAHHSI», 0 NPSIME 3aKPIMIeHHs Lb020 TepMiHy BigCyTHE. Takox B poboTi
niggaeTbcs HAyKOBIK KPUTHMLI 3aKOHOGABYA HOPMA, BUKAAGeHd B Y. 1CT. 222 KITK YkpaiHu Ta nponoHyeTbCs B nepeniky cyb'ek-
TiB, IKi HOGAIOTb GO3BO/IM HA PO320/I0LLIEHHS BIgOMOCTe, 3a3HAYNTH Gi3HABaya sk CyO'eKTa, SIKMiA 3GiVICHIOE PO3CigYBAHHS
KPUMiHA/IbHWX MPOCTYIKIB i MOXe HagaBaTu go3BO/IM B LMX BUGAX MPOBAGKEHb. TAKOX HaMM 0OfPYHTOBYETbCS HEOOXigHICTb
NPUEGHATICA O HAYKOBMX MPOMO3MLIN L0GO 30KOHOGABY020 BU3HAYEHHS Mepesiky BIOMOCTeN, fAKi CTAHOB/IATL TAEMHULIO
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cigeTBa. B poboTi M1 gOXOGMMO BUCHOBKY, LUO BigCYTHICTb 3aKOHOGaBuMX gediHiLliii B 03HAYeHiVi cepi MpaBoBux BigHOCUH
MpU3BOgUTb JO HU3KM He2aTUBHUX GaKTOpIB: 1) crigumii, gi3HaBay, NPOKypop Moxe BIgMOBUTM AgBOKATY B HAGAHHI iH$Op-
Maujii BignoBigHo go N0gaHo20 agBOKATCbKOR20 3AMUTY, NOCUAAIOYNCH HA Te, L0 3AnUTyBAHI BIgOMOCTI CTAHOBAATL TAEMHM-
L0 gocygoBo20 CAigCTBA; 2) agBOKAT n030aBaeHnii npoLecyanbHoi MOXIMBOCTI OCKAPXMTH TaKy BigMOBY Yepe3 BigCyTHICTb
HOPMATUBHOR0 BU3HAYEHHS! JaHMX, SIKi CTAHOBAIATL TAEMHULIID gOCYgoBO20 CAIGCTBA i MOPSGKY iX HAgAHHSA abo BigMoBM B iX
HAGaHHi; 3) npouecyanbHo HeeeKTMBHOIO € HOPMA CT. 387 KK YKpdiHu «P0320/10leHHs1 gaHux onepaTBHO-PO3LLUYKOBOI gi-
ANbHOCTI, OCYgOBORO PO3C/IJYBAHHSA», Ag)Ke Yepe3 BigCyTHICTb 3KOHOGABY020 BU3HAYEHHS TepMiHy «JaHi gocygoBo20 po3-
C/ligyBAHHS1», BKPAW CKAAGHUM € 3aBGAHHS LLOGO MPUTSI2HEHHS! BUHHMX OCIO gO BignoBiganbHOCTI HABITb 30 YMOBH, LLO BOHA
giVicCHO p0320/10CKAa gaHi, SIKi CTanu ivi Bigomi y 383Ky 3 y4acTio y NpoBagxeHHi. LLlogo oTpuMaHHs agBoKaToM BigomocTes
goCygoBo20 po3CNigyBaHHSA B PAMKAX MOGAHHS AGBOKATCbKO20 3AMUTY, B CTATTI NPONOHYETLCS NepegbaumnTi npoLecyanbHui
MOPSAGOK HAGAHHS1 AgBOKATOM NMMCbMOBO20 3000BI30HHS OGO HepO320/10LeHHsI BKA3AHMX BigoMocTeii 6e3 go3Boy gi3Ha-
Baya, c1ig4o2o, Npokypopa. Ha Haw no2sisg, Taka nobygoBa Hopmu cT. 222 KK YkpaiHu y6e3neynTb CTOPOHY 3aXMCTY Big
HeobJpyHTOBAHOI BIGMOBY, @ TAKOX YHOPMYE GisiIbHICTb CAIGHO20, Gi3HaBa4a i npokypopa.

KntouoBi cnoa: agBoKaTCbKMii 3aNMT, TAEMHMLSA gOCYGOBOR20 ClIGCTBA, BIgOMOCTI gOCYgoBO20 PO3CAigYBAHHS, PO320/10-
LLIEHHS BIGOMOCTEN.

Summary. The article investigated the problematic issues of obtaining information on attorney requests within the frame-
work of criminal proceedings in terms of the importance of maintaining the secrecy of the pre-trial investigation. The main atten-
tion was paid to the disclosure of the concept of «secret of pre-trial investigation», since its observance is the reason for refusal
to provide information to lawyers’ requests. The analysis of the legislation shows that only certain provisions of the Criminal
Procedure Code of Ukraine contain norms that are tangential to the concept of «secret of pre-trial investigation», and there is no
direct confirmation of this term. Also, the work is subject to scientific criticism of the legislative norm set forth in Part 1 of Art. 222
of the Criminal Procedure Code of Ukraine and it is suggested that in the list of entities that provide permits for the disclosure of
information, the inquirer should be noted as an entity that investigates criminal offenses and may grant permits in these types of
proceedings. We also justify the need to join the scientific proposals regarding the legislative definition of the list of information
that constitutes the secret of the investigation. In the work, we come to the conclusion that the absence of legislative definitions
in the specified area of legal relations leads to a number of negative factors: 1) the investigator, inquirer, prosecutor may refuse
the lawyer to provide information in accordance with the lawyer’s request, referring to the fact that the requested information
constitutes a lawyer’s secret; 2) the lawyer is deprived of the procedural opportunity to appeal such a refusal due to the lack of
a normative definition of the data that constitute the secret of the pre-trial investigation and the procedure for their provision or
refusal to provide them; 3) procedurally ineffective is the norm of Art. 387 of the Criminal Code of Ukraine «Disclosure of data of
operational investigative activities, pre-trial investigation», because due to the lack of a legislative definition of the term «data
of pre-trial investigation», the task of bringing guilty persons to justice is extremely difficult, even if she really disclosed the data
that became her known in connection with participation in the proceedings. Regarding the lawyer’s receipt of pre-trial investi-
gation information as part of the submission of a lawyer’s request, the article proposes to provide a procedural procedure for
the lawyer to provide a written commitment not to disclose the specified information without the permission of the investigator,
investigator, prosecutor. In our opinion, this construction of the norm of Art. 222 of the Criminal Procedure Code of Ukraine will
protect the defense from unjustified refusal, as well as regulate the activity of the investigator, inquirer and prosecutor.

Key words: lawyer’s request, secrecy of pre-trial investigation, information of pre-trial investigation, disclosure of information.

Hoc'ranomca npo6igevu. [loTpuMaHHA Ta€MHUIIL
IOCYZOBOTO PO3CIiTyBaHHS € 6€3yMOBHUM (haKTO-
poM eeKTHUBHOTO MOCYAOBOTO PO3CHiTyBaHHSA 3 METOIO
3aXHUCTy 0COOM, CYCIIiJILCTBA Ta Aep’KaBU Bif KpUMi-
HaJbHUX TPAaABOIOPYIIeHb, OXOPOHU IIpaB, CBOOOT
Ta 3aKOHHUX 1HTepeciB yYaCHUKIB KPUMiHAJIBLHOTO
IpOBa’KeHHA, a TaKOK 3a0e3MedueHHs MIBUIKOTO,
TIOBHOTO Ta HEYIIEPEeIKeHOTO PO3CIiAYBAaHHA i CYI0BOTO
POBTJIANY 3 TUM, 11100 KOKHUM, XTO BUMHUB KPUMi-
HaJIbHE IIPABOIIOPYINIEHHA, OYB IPUTATHYTUH 10 BiAmO-
BijaJIbHOCTI B Mipy CBO€I BUHM, $KOJEeH HEBUHYBATUN
He OyB OOBMHYBaueHNI a00 3aCyIKeHMIT, JKOJHA 0ocoba
He OyJia migmama HeOOIPYHTOBAHOMY IPOIECYaTbHOMY
IPUMYCY i 11100 10 KOYKHOTO yYaCHUKA KPUMiHAJIHLHOTO
MpoBaIKeHHs OyJia 3acTOcOoBaHa HaJeXKHa IIpaBOBa
npouexnypa (cr. 2 KpumiransHOT0O IpoIecyaaibHOTO
Komekcy Ykpainu (mani — KIIK Yxpaium)) [1].

Ha mamre mepexkoHaHHs, JOTPUMAaHHA TAEMHUILL
JIOCYIZOBOTO PO3CJIiTyBaHHS CIPUATUME 3aTI00iTaHHIO
BUTOKY OOCTaBWH AOCYIOBOTO PO3CJHifyBaHHS (HAa-
MIPUKJIAL, OOITYyKY, AKUU MJIAHYETHCA ITPOBECTU abo
OMHOYACHUM JOMUT 0Cib, AKMX OyJIO JOTMUTAHO PaHi-
1e), a TaKoK 3amobiramHio pPo3TOJIOIIeHHA JaHUX,
110 HaJIe}KaTh 0 0COOMCTOTO JKUTTA IIiT03PIOBAHOTO,
TIOTEePIIiJIoro, cBiAKka Ta iHImKUX cy6’eKTiB. Takum uu-
HOM, He TiJBbKU IIPOIeCyaJbHOIO METOI0 00yMOBJIe-
HO HeoOXimHicTh 36epe’KeHHsS TAEMHUIIL JOCYIOBOTO
po3CIIilyBaHHsA, ajie i 3aXMCTOM MpPaB Ta iHTepeciB
MPpUBATHUX 0Ci0, AKi 6epyTh yUuacTb y KpuUMiHAaJb-
HOMY IIPOBa»KeHHi. IK BKa3yloTh BUEHi, TAEMHUIA
JIOCYTOBOT'O PO3CJIilyBaHHA B HUBIL BUNAJKIB TaKOK
€ TIepeyMOBOI0 3aXUCTy cepu 0COOMCTOTO KUTTH
Jofel, AKi cTaJu ydacHWKaMHU IIpollecy, a 3abes-
TMeYeHHs HePO3TOJIONIeHHA MTaHUX KPUMiHAJIBHOTO
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OPOBAJKEHHA 1 € ONHI€I0 3 TapaHTid 3aXWCTy IIpaB
i cBobGon mogunu [2, c. 317].

Pyxatoumcs pairi, ciaig sayBasKuTH, IO OXOPOHA
BKal3aHOI TAEMHMUIIL TOCUTH YaCTO CTA€ IPUUUHOIO Bij-
MOBU B HaJaHHI iH(popMmarii Ha aJBOKATChKi 3aIUTH.
3 oxmoro OOKy, ciaigumii, misHaBau, IPOKYpPOP mIpar-
HYTH 3am00irTH PO3TOJIOIIEHHIO BiJOMOCTEH MTOCYI0BO-
TO PO3CJIiTyBaHHS, a 3 iHIIIOTO — 0OMEXKYIOTh aJBOKaTa
y BiZoMoCTSAX, MPaBO HA OTPUMAHHA AKMUX mHependa-
yeHO 3aKoHOmaBCTBOM. OTiKe, MaeMO 3aKOHOIaBUY
i mpaBo3acTOCOBHY ITPOOJIEMY IIIOJO CIIiBBimIHOIIIEHHS
TAEMHUIIL JOCYAOBOTO CJIiICTBA I OTPUMAaHHA iH(pOpMAa-
mii afBOKaTOM Ha aJBOKATCBHKi 3allUTU B MEXKax KpU-
MiHaAJILHOTO IIPOBA/KeHHA. BpaxoByoun akTyaabHICTh
O3HaAUeHOI Ipo0IeMaTUKY B IIPABO3aCTOCOBHIM cdepi,
BOAUaeThHCS 3a HEOOXigHe 3MiiICHUTU HAYKOBUH TIOITYK
1010 OTPMMAaHHA iH(popMaIllii Ha afBOKATChKI 3anmuTu
B Me)KaxX KPUMiHAJIbHOTO MPOBAKEeHHA 1 CIiBBigHO-
IIeHHS 13 TAEMHUIIEI0 JOCYIOBOTO CJIiCTBA.

Amnamisz octaHHIX mocaim:keHb i myOaikaIiit cBin-
YUTh OPO Te, IO BKasaHi TeMaTWKU B HAYI[i 37e-
0iJIBIIIOTO PO3TJIAAAIOTHCA BiJOKpPEeMJIEHO OMWH Bif
omHOTO. 30KpeMa, OKPeMO MOCIiIKyeThCA HEmOIy-
CTUMICTh POBTOJIOIIEHHS BiZIOMOCTEH MOCYHZOBOTO
posciaigyBaHHA i TpobJeMu OTPUMAHHS aJABOKATOM
indopmarnili B paMKax HaIpaBJIeHHS aJBOKATCHKOTO
sanury. [llomo HaykoBUX MOIIyKiB y chepi 3abesme-
YeHHS TAEMHUIIL JOCYAOBOTO PO3CJIiAyBaHHA, BApPTO
s3asHaunTu poboty O.I'pusu «TapamnTii 3abe3meueHHA
NOTPUMAaHHA TAEMHUILL JOCYAOBOTO PO3CIiAyBaHHAY ,
B AKiii OyJi0 3’sACOBAaHO IIOHATTS, 3MICT Ta CHUCTEMA Ta-
paHTili 3a6e3meueHHsa JOTPUMAaHHSI TAEMHUITL IIiJ yac
IOCYZOBOTO PO3CIiAYBaHHSA, a TaKOMK OOI'DPYHTOBAHO
OPOIO3UILii OO0 YAOCKOHAJEHHSA IIOJIOMKEHBb 3aKO-
HOmaBcTBa B 11i#t cdepi [3]. I. I'1oBIOK y cBOiit poboTi
«TaeMHUIIA TOCYZOBOTO PO3CHiAyBaHHS Ta cBOOOIA
BUPaXeHHA NOTVIALIB (Ha npukiazni pimenna €CIIJI
«Sellami v. France»)» mpoaHajisyBaja mpo0sieMu
CHIiBBiTHOITIEHHA TAEMHMUIIL TOCYIOBOTO PO3CJIiTyBaHHA
Ta cBOOOMM BUpaKeHHA moraAniB. Ha ocHoBi aHa-
Ji3y CyIOBOI NMPaKTUKU MOKTPUHAJIBHUX IIiAXOMIiB
IO TIOHATH «TAEMHUILA JOCYAZOBOTO PO3CTiAyBAHHAY,
«BiTOMOCTi TOCYZOBOTO PO3CIiAyBaHHA», TIYMAaUeHHA
cr. 222 KIIK Ykpainu aBTOpPKa JOXOAUTH BUCHOBKY,
110 Hapasdi HeMOKJINBO T'OBOPUTH IIPO UiTKe PO3YyMiH-
HA MOHATTSA «BiJOMOCTi JOCYZIOBOTO PO3CJIiIyBaHHS »
B acmeKTi ix poarojorents [4]. K. YmoBenko mig uac
IOCJTiIKeHHA TapaHTiil 3a0e3meueHHs IIpaBa 0co0u Ha
HEeBTPYUYaHHA B ii ocobucTe i cimeiiHe KUTTA y KPUMi-
HaJbHOMY IIPOBaJKeHHI YKpalHU BU3HAUMJIA OKpeMi
aCTIEeKTHU NOTPUMAHHA TAEMHUIL JOCYIOBOTO PO3CJIiITY-
BaHHA Ta iHmmi qotuuHi nutanHa [2]. B. [Iposs BusHAa-
ynjaa KOHIENTYaJ bHi 3acagu TPaBOBOTO PETYIIOBAHHS
JOCYTOBOTO PO3CJIiIyBaHHA AK CTaAil KPUMiHAJIBHOTO
OpPOBAa/’KEHHSA, B paMKaxX KOl OKpPeMi MUTaHHA IIPU-
CBATUJIA PO3TJIALY ITOJIOMKEHb II[OZ0 TAEMHUIII TOCYIO0-
BoTO poscraimyBanud [6]. Heaxi acnexkTu 3abe3meueHHA
TAEMHUIIL JOCYZOBOTO PO3CIiAyBaHHS OYJIO PO3TJIA-
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HyTO B pobori 1. KaByna «KpuminHanbHUI mporiecy-
arbHUN MexaHi3M 3abeslleueHHs IpPaB MOTEPIILIOTO
(¢pisuunrOi 0COOM) ¥ mocymoBOoMY po3caimyBaHHi» [7].
HoTtuuHi 70 00paHOi TEeMaTUKM MOCIimKeHHS Oyau
posraanyTi 0. JJosunckko0 B poboTi «JlocToBipHiCTE
TMOoKas3aHb CBifiKa Ta ii 3’sCcyBaHHS Y KPUMiHAJIBHOMY
npoBamkenHi» [8]. C.Ciuko B mucepraiifiniii mparri
«3araJibHi TOJIOKEHHS IOCYJOBOTO PO3CIiTyBaHHSI»
BU3HAYUB AeDiHIIiI0 MOHATTA «TAEMHUILA JOCYIOBOTO
po3ciiiyBaHHA», a caMe: PIBHOBUJ, Ta€MHOI iHdopma-
mii, AKa OTPUMYETHCA IIiJl YaC IPOBEJEHHA AOCYI0BO-
TO PO3CJIiflyBaHHA y KPUMiHAJIBHOMY IIPOBAIKeHHI,
CTOCYETHCSI 00CTaBUH KPUMiHAJIBHOTO TPABOIIOPYIIIEH-
HA, YYACHUKIB KPUMiHAJIBLHOTO IIPOBAKEHHA TOIIIO,
Ta POBTOJIOIIEHHS SKOI MOKe 3aBJATH ITKOAU ITpaBaM
i 3aKOHHUM iHTepecaM yYacHUKIiB KPUMiHAJBHOTO
TPOBa’KeHHA, 3a0e3meueHHI0 e()eKTUBHOTO TOCYI0BO-
TO PO3CJiAyBaHHS Ta BiAIpaBJeHHIO mpaBocyand) [9,
c. 20]. B mux ra inmmx poborax O0yJ0 3aI0OYaTKOBAHO
po3B’sI3aHHS HAayKOBOI mpobJsieMu IOAO0 CHiBBigHO-
IIeHHA TaKWX KaTeropiii AK «TaEMHUIA JTOCYTOBOTO
posciigyBaHHA» Ta «JOCTYI aJBOKAaTa IO MaTepiajiB
KPUMiHAJIBbHOTO IPOBAMKEHHS B paMKax IMOJaHHSA
aJlBOKaTChKOTO 3anuTy». BomgHOouac Hapasi BiacyTHI
TpodiabHI JOCTiAMKEeHHA 00 IPOobJieM OTPUMAaHHA
indopmarnii Ha agBOKATCHKI 3aIUTU B MeKaX KpPU-
MiHAQJIBHOTO TPOBAJKEHHA B aCIeKTi JOTPUMAaHHSA
TAEMHUIIL JOCYIZOBOTO CJIiICTBA.

®opMyIIOBaHHSA IiJiel CTATTi 3iWICHIOEMO 3 OT-
JAMYy HAa HUBKY paHillle TPOBEJeHUX TOCJiIKeHb
i moTrpeb choromeHHA. 30KpeMa, METOI CTATTi € J0-
CIiIKeHHA MPOo0JIeMHNX MUTAaHb OTPUMAaHHA iHGopMa-
mii Ha alBOKATCHKi 3aIUTU B MeKaxX KPUMiHAJIBHOTO
OPOBAKEHHA B aCHeKTi BaKJIMUBOCTI JOTPUMAaHHA
TAEMHUIII JOCYIZOBOTO CJiICTBA.

Bukaan ocHOBHOTO MaTepiajy MOCTiMKeHHS CJIif
posmouaTu 3 BU3HAUEHHS KaTeropil «TaeMHUIA JO-
CYIOBOTO cJimcTBa». Amxe 1100 3po3yMiTH AKi «006-
MeKeHHSI» MOXKYTh OUiKyBaTH aJBoKaTa IIiJ Jac Io-
DaHHA aIBOKATCHKOTO 3aIIUTY, CJiJl BU3HAUNTHUCI i3
TEPMiHOM «TAEMHUILA TOCYIOBOTO CJIIZICTBA» Ta MOTO
HamoBHeHHAM. TaK, 11e MOHATTSA BJKUBAETHCSI B 3aK0-
HomaBcTBi, 3okpema y KK Ykpainu, KIIK Ykpainu,
3akoni Ykpainu «IIpo moctym mo mybsriumoi imdopma-
mii» . BogHouac BifcyTHE 3aKOHOAaBUEe 1OT0 BU3HAUEH-
HA, AK 1 (popMyIrOBaHHA IEPEJIIKY BimomocTel, AKi
CTAHOBJATHL TAEMHUITIO JOCYIOBOTO PO3CJiTyBaHHA.
Bueni BKasywoTh, IO BTiJIEHHAM IIHOTO TOJIOXKEHHSA
Y KPUMiHAJIBLHOMY ITPOIleCyaJbHOMY 3aKOHOIABCTBi,
cepeq iHITIOrO, € BiATIOBiAHI IPUIINCH IIOI0 TaK 3BaHOI
«TAEMHUIII TOCYIOBOTO PO3CJiAyBaHHA», 3arajibHi
mpaBuia 36eperkeHHsa AKo0i 3akpimieni y ct. 222 KITK
VYrpaiuu [9, c. 130]. TobTo suitte oKpeMi MOJTOKEeHHA
MicTATH HOPMHU, IO € JOTHUYHUMMU OO IIOHATTA «Ta-
E€MHUIIA JOCYAOBOTO PO3CIiAYBAHHSI», a IpAME 3aKpi-
IJIEHHA IIHOTO TepMiHy BimcyTHe. OKpim TOrO, ama-
JIi3 3aKOHOMaBYOI HOPMHU, BUKJIAAEHOI B u. 1 cT. 222
KIIK Vkpainu «BimomocTi 1ocymoBoro posciigyBaHHA
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MOXKHA PO3TOJIOIITYBATH JIUIIIE 3 MMACHMOBOTO T03BOJIY
caiguoro abo mMpoKypopa i B Tomy 00csa3i, B AKOMY
BOHU BU3HAIOTHh MOYKJIUBUM» CBiJTUUTH IIPO HEJTOCKO-
HaJicTs ii moOymoBu. Tak, BUKJINKAE 3ayBarkKeHHS
mepesik cy0’eKTiB, AKi HamailOTh MO3BiJ Ha PO3TO-

JIOIIIeHHA BiJjOMOCTEIl JOCYZOBOTO PO3CJiAyBaHHA.

3okpeMa, B IepeiKy BifcyTHil misHaBau aK Cy0 €KT,

AKUHA 30iMCHIOE PO3CJIiyBAaHHA KPUMiHAJIBHUX ITPO-

crynkiB. BOauaeThcs, 1[0 TaKa HEeJOCKOHAJIICTh MAae

OyTu ycyHeHa IIJIAXOM BHECEHHS 3MiH mo cr. 222

KIIK Yxkpainu.

I.T'soBrok mpoanasisyBaJjia 1iJly HUSKY HAYKOBUX
nediHimii TepMiHy « TAEMHUITIO JOCYAZOBOTO PO3CIiTy-
BaHHA» 1 Aiimia BUCHOBKY, IO Hapasi HEMOYKJIUBO
TOBOPUTHU IIPO UiTKE PO3YMIiHHA MOHATTA «BimomocTi
IOCYZIOBOTO PO3CJimyBaHHA». ABTOpPKaA BBaKae, IO
00CAT ITMX BioMoCTell CJIifi YTOUHUTH Ha HOPMATUB-
HOMY piBHIi (BUXOmAYM 3 TOTO, IO Ie iHdopMmarlid,
sAKa mepeOyBae y BOJOAiIHHI misHaBaua, CJIiguoro,
MIPOKYypopa), HaJaBIIN IOPUANUYHY BU3HAUEHICTD IUC-
KpeIliiHOMY ITOBHOBaXKEHHIO CJiAUOro, IIPOKypopa
po3B’A3yBaTU MUTAHHA CTOCOBHO PO3TOJIOIIEHHS Bi-
JIOMOCTEH OCYyIOBOTO po3ciimyBaHHsA. Ilo TaKmX Bi-
JIOMOCTel MaioTh OyTH BigHeceH1 BimomocTi, ski mic-
TATH yCi 3aXUINEeHi 3aKOHOM TAa€EMHUILI, TOUMHAIOUN
3 MOMEHTY OTPUMAaHHA 3asdBU ab0 MOBIJOMJIEHHS PO
KpUMiHaJNbHEe TPaBOIOPYIINEeHHA, a TaK0o Bimomo-
CTi, AKi HEMOXKJIMBO OTPUMATHU IIJIAXOM MeXaHi3MiB
3BepHEHHSA TPOMAAAH Ta JOCTYOY A0 IMyOJiuHoi iH-
¢opmariii, BKIIIOYAIOYN 3aTraJbHOJOCTYIIHI JOKYMEHTH
(3Bavkaroum Ha Te, IO Take (POPMYJIIOBAHHA MiCTUTH
cr. 221 KIIK Vwkpainu), Kpim BimomocTeit, aKi 6yau
IOoCHimsKeHl y BimkpuToMy cymoBoMy 3acimanni [4,
c. 84]. INoromxyo0unch i3 BUCIOBIEHOIO IPOIIO3UILi-
€10 IIOJ0 HeOoOXiZHOCTI 3aKOHOMABUOIO BU3HAUEHHS
mepesiky BimomocTel, AKi CTAHOBJIATH TAEMHUILIO
ciaimcTBa, momamo HacTyimHe. Tak, BiICyTHiCTH 3aKoO-
HOmaBumx AediHimiit B odHaUeHiN chepi mpaBoBUX Bif-
HOCWH TIPU3BOIUTH 0 HU3KU HETaTUBHUX (PaKTOPiB:
— caiguwmii, AisHaBa4, IPOKYPOP MOXKE BiAMOBUTH

aZBOKATy B HamaHHI iH(dopmamnii BigmoBigHO IO

TOIaHOTO aJBOKATCHKOTO 3aIlUTy, MOCUJIAIOUNCEH Ha

Te, 1110 3aIIUTYBaHi BiJOMOCTi CTAHOBJIATHL TAEMHUIIIO

IOCYIOBOTO PO3CJIiAyBaHHSA;

— amBOKAT mM030aBJIE€HUN MPOIECYaTbHOI MOMKIUBOCTL
OCKapKUTHU TaKy BiMOBY uepe3 BiJCyTHICTH HOD-
MAaTUBHOI'O BU3HAYEHHA OAHUX, AKl CTAaHOBJIATH
TAEMHUIIO TOCYIOBOTO CJi/icTBA i MOPAAKY IX Ha-
maHHsg abo BiAMOBHU B iX HaJaHHI;

— mpoliecyajbHe HeeeKTUBHOIO € HopMa cT. 387
KK Vrkpainu «Posrosomensa ganmx onepaTUBHO-
POBIIYKOBOI MiAJABHOCTi, JOCYIOBOTO PO3CJIiAy-
BaHHA», Oe mepeabaueHo KpUMiHaAJIbHY BiAmo-
BifanpHiCTh 3a POBroJOIIeHHA 0€3 IIUCHMOBOTO
IO3BOJIYy MPOKYypopa, ciaimuoro abo ocobu, AKa
IpoBajuja ONepaTUBHO-PO3MIYKOBY HiAJbHICTD,
IaHUX OIIePATUBHO-POBIIYKOBOI AidAabHOCTI abo
IOCYZIOBOTO PO3CJIiTyBaHHA 0C000I0, TOMEPEIKEeHOI0

B YCTAHOBJIEHOMY 3aKOHOM TOPAIKY IPO 000B’SI30K

He pPOo3ToJiomryBaTu Taki mawi. Bpaxosymouwn Te,

m1o mediHinia «gaHl ZOCYZOBOTO PO3CJIiAyBaHHS »

He BU3HaUYeHa B 3aKOHOJABCTBi, BKpPall CKJIAAHUM

€ 3aBIAHHSA MO0 NPUTATHEHHA BUHHUX 0Ci0 10

BiAmOBiZAIBHOCTI HABITH 3a YMOBH, IIIO BOHA TifICHO

posrojiocusa gaHi, AKi cranau i Bimomi y 3B’A3KY

3 y4acTiO y IIPOBaI*KeHHi.

Ha migTBepmsKeHHA OCTAaHHBOI TE3U IIPOIOHYEMO
HaBeCcTu JaHi 3 €IUHOTO Jep;KaBHOTO PEECTPY CYIO-
BUX pillleHb, e cepeld CYAOBUX pimmeHb 3a cT. 387
KK Vxpainu mokeMo BimHAWTH €qUHUI BUPOK CYIY
100 MPUTATHEHHA 0CO0M A0 KPUMiHAJIBbHOI Bifmo-
BimanwpHOCTi. Tak, 3a Bupokom JIympKoro MichbKpa-
ouuoro cyny BoaumHcbKOi o6sacti Big 12 nunaa
2017 p. y coupasi Ne 161/10033/17, «OCOBA_3,
OYBIIIM MOTEPIILINM y KPUMiHAJIBHOMY ITPOBAIKEHHI
Ne 12017030010002786 Bix 13.06.2017 pory, mitoum
YMUCHO, OYBINU IIOTEPEIKEHUM Y BCTAHOBJIEHOMY
3aKOHOM TIOPAIKY IIPO O0OB’sI30K He PO3TOJIOIITyBAa-
TH IaHi AOCYZOBOTO PO3CJiLyBaHHS, PO3TOJIOCUB 1X
Y BKa3aHOMY KPUMiHaJIbHOMY HPOBAaIKeHHi, 0e3 o-
3BOJIYy IIPOKypoOpa Ta CJiuoro, BCymeped BHUMOTAM
cr. 222 KIIK Vxpaiau ta . 3 4. 1 ct. 57 KIIK Vkpa-
iHU, 3 BJIACHOT'O aKayHTa B 3araJibHOJOCTYIIHINA COIIi-
anpHilT Mmepexi «Facebook», posmicTuB mocraHoBy
PO TIPOBEIEHHs CYIOBO-MEIUYHOI eKCIIePTU3U y KPU-
minanpHOMY npoBamkerHI Ne 12017030010002786,
AKa MIiCTHUTb TAEMHUITIO TOCYIOBOTO PO3CIiAyBaHHAI,
30KpeMa: Micie, uac Ta CIoci0 BUMHEHHS 3JIOUUHY,
aHKEeTHIi JaHi HemOBHOJITHBOI 0CO0M, KOTpa BUMHUJIA
3JIOUYMH, pedi, KoTpi OyJiu BUKpaJeHi i yac BUMHEH-
HA 3JIOUNHY, HOMED KPUMiHAJIbHOTO IPOBAMKEHHSA Ta
oro KBagigiraris» [10].

IIpomoBsKyOUM MOCTIIKEHHA B aCIEKTiI OTPUMaHHSA
agBoKaToM iH(popMarii B paMKax moJaHHA aJBOKAaT-
CBKOTO 3amUTy, 3a3HAUNMO, I110 BUTAETHCA HE3PO3YMi-
aum (pakT BiIMOBU CJIiAYOTO, AidHABauUa, IPOKypopa
y mamauHi ingopmarii. Tax, C.Ciuko B poboTi Bu-
3HAUaE, M0 He € PO3TOJONIeHHAM AaHUX JTOCYIOBOTO
posciIifyBaHHA TaKe: BUKJIAJAEHHA iH(opMmaIllii y KJo-
MMOTAaHHAX, 3aABaxX, cKaprax Ta iHINUX IIPOIleCcyasb-
HUX JOKYMEHTaX, a TAaKOK y 3adBaxX Ta iHIIUX JOKY-
MEeHTaX, II0 MONaloThCA B JMEp:KaBHI Ta MisKHapOLHI
OpraHu 3 3aXUCTy IpaB i cBOOOA 0coOM; HAJAHHA Ma-
TepiajiiB KpUMiHAJIBHOTO ITPOBAI}KEHHA YUYaCHUKAM,
3a YMOBU OTPUMAHHSA Biff HUX THCBMOBOTO 3000B’d-
3aHHS IIPDO HEPO3TOJIOIIEHHS BKasaHUX BimomocTeit
6e3 m03BOJIY cJaimuoro, mpoxypopa [9, c. 134]. To6To
Y BUNAAKY KOJHM aABOKAT MHCBMOBO 3000B’AKeThCsA
IIPO HEPOBTOJIOIIEHHSA BKAa3aHUX BimomocTeil 6e3 [o-
3BOJIY CJIiTUYOT0, IPOKYpPOpa, He BOAUAEMO 3a MOKJINBE
HajJaTu BiAMOBY y HaJaHHiI BigmoBimuoi imdopmarrii
Yy BigmoBigb Ha amBoKaTChKMU 3amuT. Ha mamr morian,
Taka mooymoBa mopmu ct. 222 KIIK Ykpainu y6esme-
YUTH CTOPOHY 3aXUCTY BiJ HEOOIPYHTOBAHOI BiAMOBU,
a TaKOK YHOPMYE MiAJBbHICTBH CJiTUOTO0 i IpOKypopa.
A Taxo:k, BpaXOBYIOUM BUCJIOBJEHI paHilie y crarTi
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mpomosurii 1o cr. 222 KIIK Ykpaiuu, Takuii 703BiJ,
OKpiM ciiguoro i mpoKypopa, HaJaeThCA Ai3HAaBaUYEM.

Bueni Tako:k 3BepTaioTh yBary, 1o HeoOXimHO mme-
penbauuTu IpoIecyaabHy (OopMy IoIepemKeHHa ocio,
AKUM CTaJMW BifoMi JaHi MOCYIOBOTO PO3CJIigyBaHHA
y 8B’A3KY 3 iX y4YacTi0 Y HbOMY, IPO KPUMiHAILHY
BiATIOBimambHIiCTh 3a PO3roJioIeHHA ITiel iHdopma-
nii. Tak, BucyBaroThCA IPOMO3UIIii 11040 3aKpiniIeH-
HS TaKOTO TOMEepPemKeHHA V HMPOTOKOJi. ¥ 3B’SA3KY
i3 yuM OOGI'PYHTOBYETHCA HEOOXiAHIiCTH BUKJIAAEHHSA
u. 2 ct. 222 KIIK Ykpaiuu y Takiii pegaxiii: «Coriz-
yuii, JidHaBaU, IPOKYPOP IIOMEPeaKal0Th 0Ci0, AKUM
cTajm BimoMmi BijoMOCTi ZOCYZOBOTO PO3CJIiAyBaHHA
y 8B’A3KYy 3 yUacTi0O B HbOMY, IIPO iX 000B’A30K He
posrojonTyBaT Taki BimomocTi 6e3 iX m03BOJY, IO
3a3HAYAETHCA B IIPOTOKOJII BiAIOBIAHOI ITpoItecyasb-
HO1 fii a0 PO IO CKJIaMaeThCsI OKPEMUM ITPOTOKOJI.
HesakonHe po3roJioleHHsA BiJlOMOCTEH TOCYIZOBOTO
poscaimyBaHHS TATHE 3a cO00I0 KpUMiHAJNBLHY Bif-
MOBiaIbHICTh, YCTAHOBJIEHY 3aKoHOM» [9, c. 136].
Bunaernbcsa, 1mo BucyHyTi B HayIli OpoOIO3UILii 3acay-
TOBYIOTH HAa CBOIO IIiIATPUMKY 3 OTJIALY HA HACTYIIHE.
Tak, 6e3 pemaryBanua u. 2 ct. 222 KIIK Ykpainu
OTPUMAEMO IIPOIO3UITII0 MIOA0 CKJIAAEHHSA HPOTO-
KOJy IIiJi 9ac IOBiJOMJIEHHA TPO HEPO3TOJOIIEeHHA
IaHWX MOCYAOBOTO po3caimyBaHHA. BomHouac B 4. 1
ct. 104 KIIK Ykpainu, axka mae HasBy «IIpoTokoJ»,
mepenbaueHo, 10 «y BUOagkKax, nepexdbauenux KITK
Yxpainu, xif i pe3yabTaTy IPOBeLeHHS IIPOIlecyab-
HOl nii (ikcyrorbca y mpororosi». TobTo BUmagKm
CKJIAJeHHA MPOTOKOJY mpsamo mepembauerno B KITK
Vxpainu. OTike, 3 METOI0 3aKOHOJIABUYOTO BU3HAUEH-
HS OpOLieLypU OTPUMAHHSA BiJ agBoKaTa INCbMOBOI'O
3000B’A3aHHS ITPO HEPO3TOJIOIIeHHA BKAa3aHUX Bizo-
MocTeit 6e3 03BOJIY CJIiTUOTO, TPOKYpPOpa y BiATIOBiIbL
Ha OTpUMaHHA iH(popMaIlii B paMKax IOJaHHS aJBO-
KaToM B3aIluTy, BapTO peJaryBaTH HOJIOMKEHHA U. 2
cr. 222 KIIK Vxkpaiuu.

BuCHOBKM Ta TEPCIEeKTHBU MOTAJBIINX TOCJIi-
JPKeHb. ¥ CTaTTi OyJIO MOCTiMKeHO MPOoOIeMHI MUTaHHI

oTpuMaHHA iH(opMmalii Ha agABOKATChKi 3anuTU B Me-
JKaxX KPUMiHAJIHLHOTO MPOBAIKEHHS B aCHEKTi BaK-
JUBOCTI TOTPUMAaHHA TAEMHMUIIL JOCYAOBOTO CJIiACTBA.
OcHoBHa yBara OyJsia mpupgijieHa POSKPUTTIO ITOHATTSA
«TAEMHUILA AOCYJOBOTO CJIiICTBa», OCKLIBKY 11 mOTpU-
MaHHA € IPUYMHOIO BiIMOB y HaJMaHHI iH(popmarrii Ha
agBOKAaTChKi samuTu. B poboTi MU 1OXOIUMO BUCHOB-
Ky, mo B KIIK Ykpainu BigcyTHe BUBHAUEHHSA MOHAT-
TS «TAEMHUILA [TOCYIOBOTO PO3CJiAyBaHHSA». UMHHA
penmakiia 4. 1 ct. 222 KIIK Ykpainwu migmaeTbes HaAy-
KOBi#l KDUTHUIII Ta TPOIOHYETHCA B TEPEIIKY Cy0’ €KTiB,
AKi HaZaOTH [O3BOJU HA PO3TOJIOIIIEHHSA BiJOMOCTEMH,
3a3HAUNTH OidHaBaua SK Cy0 €KTa, AKUU 341MCHIOE
pO3CJIifyBaHHA KPUMiHAJBHUX IIPOCTYIKIB 1 MOXKe
HaJaBaTH JO3BOJIU B ITMX BUIAX MPOBAMKeHb. TaKoxK
HaM¥ OOT'PYHTOBYETHCS HEOOXiAHICTL MpPUETHATHUCA O
HAYKOBUX TIPOIIO3UILIH II[0J0 3aKOHOIaBYOTO BU3HAUEH-
HA TEPeJIiKy BimomocTell, AKi CTAHOBIATH TAEMHUILIO
caizcTtBa. B poboTi Mu moxoguMo BUCHOBKY, ITIO Bif-
CYTHiCTb 3aKOHOZAaBuUUX AediHiniit B odHaueHil chepi
IIPAaBOBUX Bi,Z[HOCI/IH IIPU3BOAUTH 1O HU3KW HETAaTUBHUX
(axTopiB: caigumii, fisHaBa4, IPOKYPOP MOKe BiAMO-
BUTHU aJBOKATy B HajaHHi ingopmarii BigmoBigHO 10
TIOTAaHOTO aABOKATCHKOTO 3aIIUTY, ITOCUJIAIOUYNCH HA Te,
170 3aIIUTYBaHI Bi/IOMOCTi CTAHOBJIATH TAEMHUITIO TOCY-
IOBOT'O PO3CJIiMyBaHHA; afBOKAT M030aBJIEeHU IIPoIle-
CYaJIbHOI MOKJIMBOCTI OCKap)KUTU TaKy BiMOBY uepes
BiJICYyTHiCTh HOPMATUBHOIO BU3HAUEHHA MAaHUX, AKi
CTaHOBJIATH TAEMHUIIO JOCYAOBOTO CJIi/ICTBA i MOPAIKY
ix HamaHHA abo BiAMOBU B iX HaJaHHi; MPOIECYaATHHO
HeedexTuBHOIO € HOopMa cT. 387 KK Vikpainu «Pos-
TOJIOIIIEHHA JAaHUX OIEPATUBHO-PO3ITYKOBOL MiAJIbHO-
CTi, JOCYZOBOTO PO3CIiAyBaHHSA» TOIO. BpaxoByrounu
obmeskeHUN 00cAT pPoOOTH, OKpeMi MUTaHHA 0O0paHOol
TeMaTUKU 3aJUMNINJINCA HeTOCTiIKeHuMu. 30KpeMa,
B IIOJAJBINNX HAYKOBUX IIOLIYKAaX ILJIAHYETHCA IIpoa-
HaJIi3yBaTW NPUYWHU BiIMOBU B HaJaHHI iH(opmarii
Ha aJBOKATCHbKi 3alIUTU, MOPALOK OCKAPYKEHHSA BKa-
3aHUX BiIMOB, IEPEJIiK BiOMOCTEHN, AKi CTAHOBJIATH
TAEMHMUITIO JOCYAOBOTO PO3CJIiTyBaHHSA TOIIO.
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AJIBOKATYPA TA AJBOKATCbKA JIS/IbHICTb B YKPAIHI:
CYYACHI TEHAEHUIT JOKTPUHU MPABA

ADVOCACY AND ADVOCACY ACTIVITY IN UKRAINE:
MODERN TRENDS IN THE DOCTRINE OF LAW

MPOKYPATYPA TA AABOKATYPA

1Y

CYOOYCTPIN

AHoTauif. Ha cyyacHomy etani pepopmyBaHHS iHCTUTYTY agBOKATypu B YKpdiHi 0cob6nmBo20 3HayeHHs HabyBaKOTh 5K
CTai, TAK i HOBITHI TEOpeTUYHI (TEOPETUKO-NPABOBI) KOHCTPYKLiI, gXepenoM BIgTBOPEHHS SIKUX € GOKTPUHA npasd. Came B Hil
BCe 4acTille npegmeTom 0620BOPeHHs € MpobieMu gieBOCTi BAKOHAHHS AgBOKATYPOKO CBOEI COLia/IbHOI PO/ B Cy4dCHOMY CBi-
Ti, 30eanom, a YKpdiHi, 30kpemd, noTeHUiiHUX MOX/IMBOCTEVi MigBULLEHHS eeKTMBHOCTI agBOKATChKOI gisiIbHOCTI B yMOBAX
27100ani3auii Ta TexHiyHoi iHTeHcuikauii. [IPONOHYEMO YMOBHO BUOKPEMMUTH gBi OCHOBHI 2pynu gOKTPUHAbHUX gxepen, siKi
MpUCBSYeHi, Mo neplue, aHai3y 3a2a1bHO-NPABoOBMX MPobaeM pe2ynioBaHHS cdepu npogeciiiHoi agBoOKATCHKOI gisiIbHOCTI,
MOTEeHUiHUX PYHKLIV, TAYMAYeHHIO OCHOBHMX MOHSITb TA KATe20pii (MpaBOMIPHICTb YW 3AKOHHICTb gisiIbHOCTI, MPABOBA go-
nomoza ToLyo). fo-gpyae, BigTBOPIOIOTb CrieyianbHi npobaemu gisibHOCTI IHCTUTYTY agBoKaTypyu yxxe 6e3nocepegHbo B cgepi
BigrpaBieHHA KpUMIHAIbHO20 CYJOYMHCTBA. Lli NUTAHHA MiggaBaamcs aHanisy 3 TOYKM 30py gieBOCTI KPUMIHA/IbHO-NPABOBO20
Ta KPUMIHA/IBHOR20 MPOLECYaIbHO20 IHCTPYMEHTAPIIO LWO0go 3aXMCTY MPABOMIPHOI AgBOKATCLKOI GisiIbHOCTI Big HE3AKOHHMX
BTPYYaHb, MOPYLLIEeHb 2aPAHTIli HE3ANEXHOCT MPOgecCiiiHOI gisibHOCTI Ta MPOgeCisiHOi TAEMHML.

Y3aeanbHeHi aHani3 goKTPUHANBLHUX MOJI0XeHb OBOGUTb TOH (aKT, L0 Lue goBOAI LWMPOKOIO € chepd gisiIbHOCTI iHCTH-
TyTy agBOKATypu, Ika noTpebye cB020 OifbLL YiTKO20 MPABOBO20 Pe2y/IOBAHHS, 3MiHW MigX0giB HA PiBHI Teopii Mpasad, 3aKOHO-
gaBcTBa Ta NpaBo3acToCyBAHHS. Ha T/i BUSHAHHSA TO20 (aky, WO CTAHOBNEHHS epeKTUBHOI Ta gieBoi cucTemu 3abe3nedeHHs
npaB JIOGUHN B YKPAiHi € gOBOJIi TPUBAIMM TA CKAAGHUM MPOLIECOM, — B GOKTPUHI NMpasa po32/159garoTbCsl Pi3Hi HAMPAMKM
nogasbLLI020 pepopMyBaHHS BignoBigHOI NpaBoBoi cepu, BU3HAYAIOTLCS Pi3Hi NIGXogu TAYMA4eHHs MOHSTb T KATe2opili, Lo
CTOCYIOTbCA AGBOKATCHKOI GislIbHOCTI, MOPAGKY TA YMOB PABO3ACTOCOBHOI Gisfl/IbHOCTI. 3BAXXKAIOYM HA 3MICT BULLE3A3HA4YEHOR0,
gUCKYCiltHO20 XapakTepy HabyBatoTb MONOXKEHHS, LLO CTOCYIOTbCS BU3HAYEHHS CYTHICHMX O3HAK MOHSATIAHO20 anapary; PyHk-
LiOHa/IbHO20 NMPU3HAYeHHs! AgBOKATYpM B Cy4dCHUX YMOBAX pe@opMyBAHHS CygOBOI CUCTeMM Ta BMPOBAGXKEHHS BIGHOBHMX
TeXHO/0R2iM (MPAKTUK); BU3HAYEHHS! MPIOPUTETHUX YMHHMKIB, ki 6 Manu BigTBOPIOBATU SIKICTb (€eKTUBHICTb) AgBOKATCHKOI

TeHgeHLieto gocligxKeHb KpUMIHOM02IYHOR0, KPUMIHA/IbHO-MPABOBO20 TA KPUMIHA/IbHOR0 MPOLIECYaibHO20 XaPAKTepy € go-
BEgeHHs TO20, L0 B YMOBAX IHTEHCUBHO20 PeOpMYBAHHS KpUMiHAIbHO20 TA KPUMIHA/IbHO20 MPOLECYaIbHO20 3aKOHOJaBCTBA
B YKpaiHi NOCU/IIOETbCSA AKTYANbHICTb MUTAHb, MOB'A3AHMX i3 POPMYBAHHAM CUCTEMM KPUMIHANbHO-PABOBUX TA KPUMIHAILHO
npoLecyanbHux 3axogiB yoesneyeHHs: cepu npodeciiiHoi agBOKATCbKOI gisiIbHOCTI Big HE3AKOHHO20 B/IMBY (BTPY4aHb, Mepe-
LIKOGXKAHb). TeopeTM4HO=20, MPABOBO20 TA MPABO3ACTOCOBHOR0 NEPeOCMMUC/IeHHs NOTPebyIoTb MUTAHHS, SKi CTOCYIOTbCA: BU3HA-
YeHHs1 TSXKKOCTI GisiHb, MOB’A3AHMX i3 NOCSi2aHHAM HA 0COOMCTI Ta npogeciiHi npasa, cBobogu Ta iHTepecu 3axmUCHMKa, NpegeTas-
HMKa 0COOM 3 HAGAHHS MPABOBOI ONOMO2K (HA T/1i MOCUIEHHS 3HAYeHHs! IHCTUTYTY AgBOKATYpU B yMOBaAX nobygoBu B YKpdiHi
MpaBoBOi, 2POMAGSHCbKOI gepxasu); HabyTTs CaHKLi€l, Lo nepegbayae BignoBiganbHICTb 3a BTPY4AHHS B npodeciiiHy ag-
BOKATCbKY Gisi/IbHICTb (CT. 397 KK), gieBo20 KPUMiHA/IbHO-MPABOBO20 OXOPOHHO20 3HAYEHHS); MOGa/IbLLOI HAyKOBOI po3pobKu
LJ0go MigcTaB pO3MexyBaHHS CYMXKHMX GisiHb, L0 MOCA2ai0Tb HA MOPSIGOK 3giVicHeHHs MPOogeciiiHoi agBOKATChKOI gisi/IbHOCTI,
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TOTOXHMX 30 OKpeMUMm 00'€KTUBHUMM Ta CYO'EKTUBHUMM O3HAKAMM. BibLL 4iTKO20 KPUMIHAIbHO20 MPOLIECYa/IbHOR0 pe_ysito-
BAHHS NOTpebyloTb cepn KPUMIHAIbHO20 CYgOYMHCTBA, SKi CTOCYIOTbCS 0COOMBOCTeN 3abe3nedeHHs NpogeciitHoi TaEMHML
agBOKATA HA Pi3HMX CTAQISIX KPUMIHA/IbHOR0 CYgOYMHCTBA; CeLianbHNX YMOB 3giiCHeHHS 00LLYKy 4u 027151y MpUMiLLeHHS, ge
3QiICHIOETLCSA AGBOKATCHLKA Gisi/IbHICTb; MPABOBOR0 pe2y/toBAHHS OGO 3aXMCTY CBIgKA, kWil HAGAE CBIGYEHHSI MO CrpaBi TOLLO.

Knio4oBi cnoBa: agBokat, ageokarypd, agBOKATCbKA GisiIbHICTb, 3AXUCHUK, MPegcTaBHUK 0COOM 3 HAGAHHS MPABOBOI go-
MoMO2y, MOPYLLIEHHS 2APAaHTIVi agBOKATCbKOI gisiIbHOCTI.

Summary. At the present stage of reforming the institution of the legal profession in Ukraine, both permanent and new theo-
retical (theoretical-legal) structures, the source of reflection of which is the doctrine of law, are of particular importance. It is here
that the subject of discussion is increasingly the problems of the effectiveness of the legal profession in fulfilling its social role in the
modern world in general, and in Ukraine the potential opportunities for increasing the efficiency of advocacy in the conditions of
globalization and technical intensification. We propose to conditionally identify two main groups of doctrinal sources, which are de-
voted, firstly, to the analysis of general legal problems of regulating the sphere of professional advocacy, determining the criteria for
the relationship between the non-state institution of the legal profession and its social essence, its modern and potential functions,
the interpretation of basic concepts and categories (legitimacy or legality of activities, legal assistance, etc.). Secondly, they reflect
the special difficulties of the activity of the institution of advocacy specifically in the field of criminal proceedings. These issues were
analyzed from the point of view of the effectiveness of criminal law and criminal procedural tools for protecting legitimate advocacy
from unlawful interference, violations of guarantees of independence of professional activity and professional secrecy.

A generalized analysis of doctrinal provisions proves the fact that the sphere of activity of the institution of advocacy is still
quite wide, requiring clearer legal regulation and changes in approaches at the level of legal theory, legislation and law enforcement.
Against the backdrop of recognition of the fact that the formation of an effective and efficient system for ensuring human rights in
Ukraine is a rather long and complex process, the doctrine of law examines various directions for further reform of the relevant legal
sphere, defines various approaches to the interpretation of concepts and categories relating to advocacy, procedure and conditions
for law enforcement activities Taking into account the content of the above, the provisions for determining the essential features
of the conceptual apparatus are becoming debatable; functional purpose of the legal profession in modern conditions of reforming
the judicial system and introducing innovative technologies (practices); determination of priority factors that should reproduce the
quality (efficiency) of advocacy, determine the boundaries of its legality (law, professionalism, moral component, direction, etc.).

The trend of criminological, criminal legal and criminal procedural research proves that in the context of intensive reform of
criminal and criminal procedural legislation in Ukraine, the relevance of issues related to the formation of a system of criminal
legal and criminal procedural measures is increasing. illegal actions (interferences, obstacles) Theoretical, legal and law enforce-
ment rethinking is required: determination of the gravity of acts associated with an encroachment on the personal and profession-
al rights, freedoms and interests of a defender, a representative of a person providing legal assistance (against the backdrop of
the increasing importance of the institution of advocacy in the context of building a legal, civil state in Ukraine)); acquisition of an
effective criminal law protective value by a sanction providing for liability for interference in the professional activities of lawyers
(Article 397 of the Criminal Code); further scientific development regarding the grounds for delimiting related acts that encroach
on the procedure for carrying out professional advocacy activities, identical in certain objective and subjective characteristics.
More clear criminal procedural regulation is required in areas of criminal proceedings related to the specifics of ensuring the pro-
fessional secrecy of a lawyer at various stages of criminal proceedings; special conditions for carrying out a search or inspection
of the premises where advocacy is carried out; legal regulation of the protection of a witness who testifies in the case, etc.

Key words: lawyer, legal profession, advocacy, defense attorney, representative of a person providing legal assistance,
violation of guarantees of advocacy.

Hoc'ranomca npoo6aemMu. [HCTUTYT agBOKATYpPHU
B YKpaiHi € BifHOCHO HOBUM, a OT:Ke mepebyBae
B CTaHi IOJAJIBIIIOTO OHOBJIEHHSA, IPUBEIEHHA HOTO
opranisaniiiHO-IpaBOBUX OCHOB y BiAHOBiZHICTH OO
MiXHapOLHO-IIPABOBUX CTAaHJAPTiB, Kpalllux 3pasKiB
3apy0isKHOI 3aKOHOJaBYOI Ta IPAaBO3aCTOCOBHOI IIPaK-
TuKu. BignmoBigHO mocusauaoca sHaueHHA (DOPMYJIIO-
BaHHA caMe THMX HAYKOBUX 3aBAaHb (IpuiloMiB Hay-
KOBUX JOCTiIKeHb), AKi O JO3BOJIMWIN B ONITUMAJIbHL
TepMiHU 3IiHICHUTHU TeOpeTUUYHe BiITBOPEHHS OCHOBHUX
mpobJyieM cydacHOI AificHOCTI (YyHKITIOHYBAHHS iHCTH-
TYyTy agBOKaTypH, B3araji, B cepi KpuMiHAJIBHOTO
CYIOYMHCTBA, 30KpeMa.

o Toro X, BaKJIUBUMU € TUTAHHS y AKUHA CIOCi0
3IiMICHIOETHCA TEOpPeTHUHEe TAyMadveHHSA OiJbIITOCTi

TIOHATH Ta KaTeropiii, aki 6esmocepenuno (abo 3k o1mo-
cepeIKOBaHO) CTOCYIOThCA aABOKATCHKOI AisIIBHOCTI,
HACKiJIbKU UYMHHE BiTUU3HAHE IIPABOBe PeryJIIOBAaHHSA
posrisaayBaHol cepu cupusie e)eKTUBHOMY (DYHKITI-
OHYBaHHIO AAaHOTO iHCTHUTYTY. TOXX Ha maHomy erarri
pedhopmMyBaHHA iHCTUTYTY agBOKaTypu B YKpaiHi oco-
0JINBOrO 3HAUYEHHS HAaOYBAIOTh AK CTaJi, TaK i HOBiTHI
TEOpeTHUHi (TeOPeTUKO-IPaBOBi) KOHCTPYKILiI, MiKe-
peJioM BiATBOpPeHHS AKUX € AOKTpuHaA mpaBa. Came
B Hilf Bce uacTimie mpeaMeToM OOTOBOPEHHS € IIPO-
06JieMHu Ii€BOCTI BUKOHAHHS aJBOKATYPOIO CBOEI COITi-
aJIbHOI POJIi B cyyacHOMY CBiTi, 3araysiom, a YKpaiHi,
30KpeMa, TMOTEHI[IMHNX MOMKJIMBOCTEHN ITigBUIEHHA
e(heKTUBHOCTI aJBOKATChKOI MiAJTBHOCTI B yMOBax
ryiobasrizartii Ta TexHiuHOI iHTeHCHUDiKAaIii.
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CucreMHU# TOPiBHAJIBHO-TIPABOBUI HiAXim mo
aHaJIidy OCHOBHOTO 3MiCTy OKPEMUX CIeliaJlbHUX
OOCJIimKeHb, MyOJMiKaIlliii 3 3a3HaYeHOI TeMHu J03-
BOJIAIOTH MEeBHUM YMHOM KJacu@iKyBaTu OOKTPHU-
HaJbHI AKepeja Ha IeBHI rpymu, 3BasKaoum Ha
CyTHicThL mpobiaeMu, gKa MiggaeThCcA aHAJJiIdy Ta
CIIpAMYBaHb AUCKYCiHHMX BUCJOBJIIOBAaHBb aBTOPIB.
IIpomoryeM0 YMOBHO BUOKPEMUTH /IBI OCHOBHI I'py-
U JKepeJs, AKi IpucBAYEHi, IO IepIe, aHAJNi3y
3arajJbHO-IIPABOBUX IIPOOJIeM PeryJaioBaHHA chepu
npodeciiiHol agBOKaTChKOI AiAMbHOCTI, BUBHAUEHHA
KPUTEpPiiB CIiBBiAHOIIIEHHA He MeP:KaBHOCTI iHCTH-
TYyTy aJABOKaTypu Ta HMOTro COIliaJbHOI CyTHOCTi, Ii
CyYaCHUX Ta IMOTEHI[INHUX (PYHKIiN, TIyMadeHHIO
OCHOBHUX IOHATH Ta KaTeropiit (aABoKaT, 3aXUCHUK,
TIpeIcTaBHUK 0co0U 3 HaJaHHA ITPABOBOI JOIIOMOTH,
IIpaBOMIipHICTh UM 3aKOHHICTH NifAJBHOCTi, IIPaBOBa
momomora Toio). Ilo-apyre, BiATBOPIOIOTE cIeIliaib-
Hi mpobyieMu AiAJBHOCTI iHCTUTYTY agBOKATypHU ViKe
O6esmocepenHbO B cepi BimmpaBieHHA KPUMiHAJIBHO-
ro cygounmHcTBa. 1{i mutanHA migmaBaamca aHaATIiI3y
3 TOUKU 30Dy [Ai€BOCTi KPUMiHAJIbHO-IIPABOBOT'O Ta
KPUMiHAJIBbHOTO IIPOIleCyaJbHOTO iHCTPYMEHTAapPio
100 3aXUCTY IIPAaBOMipPHOI afBOKATCHKOI AiAJABHO-
CTi BiJy HeBaKOHHUX BTPY4YaHb, IIOPYIIeHb rapaHTiil
HesaJIeXXHOCTL npodeciiinol giaabHOCTi Ta mpode-
cifiHoi TaeMHUITI.

Taruii MeToZOJIOTiUHNI MigXil M03BOJIAE He JHUIIe
CKOHIIEHTPYBATH yBary Ha OCHOBHUX CYTHICHUX CIIPS-
MYBaHHAX HAyKOBUX OOCJIiI)KeHb 3a3HAUEHOTO Ha-
IPAMKY, ajie 1 BUOKPEMUTH Te cleludiune Ta mpo-
OsieMaTHU4He, IO BJIACTWBE I[ili JOKTPUHI IpaBa Ha
CyYacHOMY eTalli PO3BUTKY aJBOKaTypW B YKpaiHi.
Ha 71ii 3arasbHOBU3HAHNX HAYKOBUX MMO3UIIN MaeMO
BUOKPEMUTHU IIeBHI TOUKU 30pYy, AKi BifpisHAIOTHCA
cuenudivHEUM XapaKTepoM Ta IIeBHUM piBHeM OuC-
KycitHocTi. g cmemupivnicTs 11070 mOCTiIKEeHHA
PiBHUX THUTaHb alBOKATCHKOI AiAJIBHOCTI, il 3MiCTOB-
HUX (CyTHiCHUX) O3HAK, TPO0JeM Ta CylIepeuHOoCTeHn
3aKOHOJIaBCTBAa Ta IIPaBO3aCTOCYBaHHHA, BiAMOBiTHO
OIIAXIiB IXHBOTO BUPIMIEHHA, — 3aJIEKUTH Bif Tpe-
MEeTy Ta CIpAMYBaHb JOCJTiIKEeHHA.

MeTo0 HAYKOBOI CTATTi € BUBHAUEHHSA CYYaCHUX
TeHJIEHI[i1 JOKTPUHM IIpaBa MION0 aJBOKATypPU Ta a-
BOKaTChbKa OiAJIbHICTH B YKpalHi.

Burkaan ocHoBHoro Martepiamy. Illomo amamnisy
3araJibHO-IIPAaBOBUX IIPOOJIeM PeryJaioBaHHA chepu
npodeciiiHol agBOKaTChKOI AiAJBHOCTiI, 30KpeMa,
B YaCTHUHI BUBHAUEHHS KPUTePiiB CHiBBigHOIIEHHSA
O3HAK He Jep:KaBHOCTI (He3aJIe:KHOCTi) iHCTUTYTY
aIBOKATypPU Ta MOro cOIiaJbHOI CYTHOCTi, CJim 3a-
3HAUUTHU, 1[0 B MePeBaKHiN OiabIIOCTi crelialbHUX
nyOJIiKaIliii HaroJIoIIyeEThCSI HA 0COOJMBOMY 3HAUEHHI
OYaJbHOCTI 3mifiCHEHHS aJBOKATCHLKOI IisJILHOCTI.
AR Ha HaAII TOTJAL, B HAYKOBUX IO3UILIAX OKpe-
mux aBtopiB (M.P. Apaxenan, T.B. Bapdonaomeesa,
K.Kosanb, A. M. Ilogonska) BiZTBOPIOIOTHCA TOJOBHI
O3HAKM IIHOT0 CIiBBiIHOIIIEHHI.
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AR10 ysarajibHEHO BiATBOPUTU 3MIiCT ITUX IIO-
J0XKeHb, MaeEMO HimkpecauTu HacTymHe. KoHIlemT
IYaJIbHOCTI 3MilICHEeHHS aJABOKATCHKOI JiJILHOCTI BU-
SABJISETHCS Y TOMY, ITI0 alBOKATypa — Iie €AuHa opra-
Hizallisg, sKa BUKOHYE AepsKaBHY (IyOJiuHO-ITPABOBY)
GyHKIiTO i He € TpU IBOMY AEP:KABHUM OPraHOM.
Hesane:xHicTh Bif mep:KaBU BUABISIETHLCA Y 0araTbox
YUHHUKAX OPraHi3aIiifHOTO Ta COoIliaJbHO-IIPAaBOBOTO
XapakKTepy, IepeayciM, B MeXaHidMi B3aEMOBITHOCUH
iz xaierrom. Craryc agBoKaTa € He3aJIeKHUM, BiH
MOKe OyTu 00MesKeHUI TiJBbKU B iHTepecax e(peKTuB-
HOTO BUKOHAHHSA aJJBOKATOM IIpo(deciiiHoro o00B’A3KY,
a TaKOXK B iHTepecax IMpaBOCYIIA Ta B MeyKaX IIpOIie-
CYaJIbHOTO 3aKOHOJaBCTBa. A TOMY B JOKTPUHIi ITpaBa
CIIpaBeIJINBO HATOJONIIYETHLCSI HA HAABHOCTI O03HAK
AyarismMy miomo crenu@ivyHOCTI BiJHOCWMH agBOKATY-
pu i mep:kaBu (ITOBHA He3aJIEXKHICTH) Ta BimHOCHH
agBoOKaTa Ta KJieHTa (y3TOAKeHHs CIIOCO0iB 3aXU-
cTy). AIBOKAT € BiTbHUM y BUOOPi 3acobiB 3aXUCTy
Ta BJIACHOI IO3UIIil, ajle Ma€ y3TOAUTH iX 3 KJII€HTOM.
Kraieur — 1me emuna mportecyasnbHa (irypa, 3 sKOIO
agBOKAT 3000B’s3aHUIl Y3TOMKYyBaTH KOMKEH CBiit
KPOK, OB’ sI3aHUM i3 3aXUCTOM iHTEpeciB oCTaHHBLO-
ro. Came HesaJle’KHICTh aJBOKATIB € IIPABOBOIO OCHO-
BOIO Ta cIocoboM 3a0e3meueHHs PeaJbHOTO 3aXUCTY
npaB KJjieHTiB. IIpu n1boMy B JOKTPUHI IIpaBa YiTKO
BUSABJIAETHCA 3aKOHOMIDHICTh: CTYIIiHb He3aleXHOC-
Ti I cyBepeHHOCTi agBOKaTypU BU3HAYAETHCA 3Piji-
CTIO IeMOKPATUYHUX iHCTUTYTiB AepskaBu. OcKiIbKHT
JepikaBa IiANMOpAIKOBaHA CYCIIIJIBCTBY i Mae miaTu
B iHTepecax rpoMajsH, — caMe T'pPOMaIAHCHKE CyC-
IinbCTBO BUCTYIIA€ AK MaTepiajbHa OCHOBA IPaBOBOIL
IepikaBU. A TTOKA3HUKOM PiBHA IPOCYBaHHA YKpaiHuU
IO TPABOBOI AEpP:KaBU Ta PO3SBUHYTOTO I'POMAACHKOTO
CyCIIiIbCTBA MO€ OYTU IIPABOBUM CTATYC aABOKATYpPU
Ta CTAH 3aXMUIEHOCTi ocobucTocTi. AmKe came AKic-
Ha Ta e(D)eKTUBHA aJBOKATChKAa MiAJbHICTb 3 HaJaHHL
IpaBoOBOl JOIIOMOTH € OTHUM i3 KJIOUOBUX (PpaKTOPiB
3a0e3MeyeHHA 3aXVUCTy Ta HAJIEKHOTO PiBHA BTiJIeH-
HS Y JKUTTA IpaB i iHTepeciB rpomMagsaH, TUM OijbIn
Yy pasi BUHUKHEHHS TpaBoBOTO KOHMIIKTY [1, c. 56;
5, c. 314-315; 9, c. 10; 15; 21].

IIpore B moKTpUHI mpaBa He iCHy€e OTHO3SHAYHOCTI
B PO3YMiHHI Ta TJfyMaueHHI OCHOBHUX TOHATH Ta Ka-
TEeropiil, AKi CTOCYIOTHCA aJBOKATCHKOI AisAJIBHOCTI.
Tax moBoJji piBHMM € PO3YMIiHHA MOHATTA «IIPABOBOIL
momomoru». Ha IyMKy OOJHMX BUEHUX IIpaBoBa [MO-
nmomora — Iie TapaHTOBaHe AeP:KaBol KBasiikoBa-
He CIPUAHHA Ccy0 €KTaMU, BUBHAUEHUMU 3aKOHOM,
y 3milicHeHHI mpaBOMipHUX miii, HEOOXimHUX AJIA
HaOyTTA, 3MiHM a00 NPUNUHEHHS JIOJUHOIO TpPaB
uyn 000B’A3KiB B Me)KaxX IEeBHUX IIPaBOBimHOCUH [3,
c. 130; 25, c. 3]. Ha gymKy iHIIIMX, IpaBoBa AOIOMO-
ra PO3TJISANaeThCA AK MOKJINUBICTE 0COOM BUKOPHUCTO-
ByBaTu ab0 3aXUIIATH CBOI MpaBa B OyIb-AKUX CyIax,
KOMIIETEHTHUX YXBAJIOBATHU DPillleHHS y IUBiIbHUX,
KPUMiHaAJIbHUX, aAMiHicTpaTuBHUX cmpaBax [18,
c. 17]. Icaye i moBoJIi By3bKe TIyMaueHHS «IPaBOBOI
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IOTIOMOTHU» — SIK TMEeBHUX IOCJYT IIPABOBOTO Xapak-
Tepy, IO HAJAIOThCA HA OIJIATHIN um Oe30mJIaTHiH
OCHOBI JiuIlle y BUIAAKY 3aXUCTy Bifi 0OBUHYBauUeHHA
B KpUMiHaQJIbHOMY IIPOBAJ KeHHI i TiIbKU afBOKaTamMu
[26, c. 131]. fIx ma HAaII TIOTJIAMN, Ha yBary 3acJIyrOBY€E
BU3HAUEHHS «IPaBOBOi momomoru», Hagane C.B. Bu-
KOBUM, KU JOBOAUTD, IO Ie ePeAyCiM CIPUAHHA
3aKOHOABYO 3aKPIMJICHUMU IOPUIUIYHUMHU 3acobaMu
Ta cmocobaMu B peaJsisaliii mpas, cBob6oj Ta iHTepeciB
ocobm, sKa moTpedye TaKoi JOIIOMOTH, 3 METOI0 BUPi-
ITeHHA TeBHOI mpobJsieMHO1I cuTyarllii mpaBoBoTo Xa-
pakTepy (HaABHICTH cIopy ab0 KOHPIIKTY, (haKTUUHE
TIOpPYIITeHHA abo 3arposa MOPYIIeHHA 3aKOHHUX- IIPaB,
cBobOoz Ta inTepeciB ocobm). IIpodecitiny nmpaBHUUY
IOIIOMOTY MOXKe HaJaBaTH JIMIle afBOKAT, AKUN Mae
mpodecitini s3Hanua y chepi mpasa [10, c. 148].

IIpore AKIIO pPo3rIAZATH IIPOIEC YAOCKOHAJIEHHA
npodeciiitoi miAJBLHOCTI agBOKATypu AK HeOOXimgHY
YMOBY (DYHKITIOHYBaHHSA IIPABOBOI I'pOMaAsSHCHKOI
Iep:xaBu B YKpaiHi, — MaemMo BU3HATHU, IO IIPU3HA-
YeHHA PO3TIALYBAHOTO iHCTUTYTY € HabaraTo IITup-
mmM. BBaxxaemo, 1110 mpobJieMu PO3yMiHHSA CITiBBiHO-
MIeHHA MiXK JAepP:KaBOI0 Ta alBOKATCHKOIO CIiJIEHOTOIO
B YKpalHi MaioTh CTOCyBaTUCS He jJullle chepu Ha-
IaHHA TPaBOBOi Jomomorm Ta 3axucty. IIpaBoBuit
TIOPANOK Ta 3aKOHHICTh HepemdavaioTh OLIBIT TInO0Ke
PO3yMiHHA (QPYHKIIIOHAJIBLHOTO IPU3HAUEHHA IpaBO3a-
XUCHOTO iHCTUTYTY, AKUM € aaBokaTtypa. CyuacHi Ha-
VKOBIi JOCTiIKeHHsS He MIiCTATH OJHO3HAUHOI BiAmmoBimi
Ha Ile IUTAaHHs, He Ma€ OQHO3HAYHOCTI y BUSHAYEHHI
GyHKIiN agBokartypu. BigmoBimHo, Ha Halry ysary
3aCJIyrOBYy€ HayKOBa AUCKYCid, AKa BiATBOPOE pisHi
Oigxoam B NOKTPUHI IIpaBa MO0 IIHOTO ITUTAaHHA.

3asBuuail aHajis 1iei mpobaeMu 3miACHIOETHCA
Yy BiAmMOBiZHOCTI i3 OCHOBHMMMU MOJIOMKEHHSIMU YNH-
HOTO 3aKOHO/IaBCTBa, a OT:Ke yBara KOHIIEHTDPYETh-
cAd Ha 3aificHeHHI mpodeciiiHol mpaBoBOl AOIIOMOTH.
Tarx H.M. BakasgHOB cTBepAKYE, 10 TOJTOBHUM (DYHK-
IiOHAJBHUM MPU3HAUEHHAM aJBOKATYPU € HAZAHHA
npodeciiinol mpaBoBol gomomoru. IIpu nmbomy QyHK-
IMiOHAJBbHUY HAIIPAM AifAJBHOCTI aBOKATYPU OTOTOMK-
HIOETHCSA i3 OCHOBHOIO METOIO ITi€l HisIIbHOCTI — «3a-
OesmeueHHA paB i cBOOON (PiBMUHUX TA IOPUIUIHUX
oci0, inTepeciB mep:xkaBu» [7, c. 118]. Iumri KoukKpe-
TU3YIOTH 110 pyHKIifo. Ha gymry O.B. Cuneoxoro,
Ha aJBOKATYPY MOKJIQJAIOThCA TPU HAWBAKJIUBIIINX
dyHKIil: 3axucTy 00BMHYBaueHUX (IIiZO3PIOBAHUX)
Ha JOCYJIOBOMY CJiCTBi, MifCyAHUX y CYyAi ImepImoi
imcTaHIil, 3acy ;KeHUX B alleJIAIiliHill Ta KacaliiHin
iHCTaHIIAX; HAaJaHHA IIPABOBOI JOMOMOTHY I'POMAas-
HaM Ta PUAWYHUM oco0aM IPU PO3TIALL Pi3HUX
KaTeropiit cpaB (KpuMiHAJIbHUX, ITUBIIBHUX, aIMiHi-
CTPATUBHUX) ¥ CylaX Ta iHINNX Jep:KaBHUX OpraHax;
KOHCYJIbTaTHUBHA Po0OTa II0 HAJAHHIO TIOPaJ, KOHCYJIb-
Tallili HaceJIeHHI0 Ta IOPUINYHUM 0co0aM 3 IPaBOBUX
nutass [23, c. 102].

Icuye i immmii migxin, Koy YnHHI 3a3HaveHi (QPYHK-
Iii Ta TOTEeHIiNHO MOKJMBI QYHKIII 06’ €THYIOTHCA

y Tpu 6inbin ysaraabHeni @ynkiii. Taxk, H.O. 06-
JOoBallbKa BBayKae€, IO MJIA 3OiMCHEHHS CBOIX ITiJieil
Ta 3aBIaHb aJBOKATChKA JMiAJbHICTHL CIpAMOBaHAa Ha
3IificCHeHHA mepenyciM: IPeBeHTMBHOI MYHKIII (mmome-
pem:xae mIpo BXOAKEHHA cy0’e€KTiB mpaBa B CUTYyAIIilo,
AKa MOJKe CIPUATU HACTAHHIO IOPUANYHO HECIIPUAT-
JUBUX HACJJIAKiB); BimHOBIIOBaJBbHOI QyHKIII (mO-
JArae y BiIHOBJIEHHI IOPYIIIEHUX IIPaB Ta 3aKOHHUX
iHTepeciB rpomMagAH); OXOPOHHIN (GyHKII (mosdarae
B 3aXMCTi CBOIX KJII€HTiB, HaJ 3aKOHHUMMU IIPpaBaMU
AKUX BUHUKJA 3arposa ix mopyineHHs) [19, c. 47].

A Ha HaUI TOTJAL, MEPCIEKTUBHUM € HANPAM
IOCTiIKeHb, AKi cIpAMOBaHi Ha MTOBEeJEeHHA TOTO,
m10 Tmepesyik (QYHKIINT agBoOKaTypu Mae IIiggaBaTH-
CcA CYyTTEBOMY KOPETryBaHHIO Ta MOIOBHEHHIO 3 ypa-
XYBaHHAM CyYaCHUX TeHIeHIIili pedopmMyBaHHSA Bi-
TUNSHAHOTO KPUMiHAJIBHOTO CYJIOUMHCTBA. 30KpeMa,
T.B. Binpuuk IpoIOHYe BUITH 3a MeMKi TpaauIriii-
HOT'0, YCTAJIEHOTO BUY AiAJbHOCTI — HAJaHHA IIPaB-
HUYOI OTIOMOTH, AKa y PiBHUX cdepax CyJOUMHCTBA
MoxKe TpaHchopMyBaTuca y (PYHKIII0O 3aXUCTy YU
peACcTaBHUITBA. AKe 00cAaT mpodeciiHux 3HaHb,
Ha0yTi HABUYKU CUIJIKYBAaHHSA 3 Pi3HUMU BEepCTBaAMU
HaceJeHHS IIOCUJIIOITh aKTYaJbHICTH HAOYTTA an-
BOKATYPOIO HOBiITHiX myOmiuHMX (PYHKIIilT — BUXOB-
HOI, IPOCBITHUIIFKOI, MeAiaTUBHOI, HOPMOTBOPYOI,
KoHTpoJibHOI ToImo [11, c. 78]. BpaxoBytoouu cydacui
TEHIEHIli] BITPOBAIKEHHA B Y KpaiHi BiTHOBHOTO IIpa-
BOCY/[is, HAOYTTA iHTEHCUBHOTO PO3BUTKY TaKUX Bif-
HOBHUX NIPAaKTHUK AK MeJialisa, TpUMUPEHHA, Pi3HO-
BUAYW YTOJ Mi’K BUHHOIO 0CO0OIO Ta IOTEPIIiJINM TOIIIO,
MaeMO BU3HATHU, IMO (PYHKIiOHAaJIbHE HATTOBHEHHA
mpodeciiinoi mianabHOCTI agBoKaTypu moTpedye ocy-
yacHenHsa. CaMe Takuil IMigXim HOIMOMOKe BigmainiTu
HaJIe)KHEe MiCIle aJlBOKATyp! Y iHTEHCUBHOMY IIPOIEeCi
pedopMyBaHHA TPHOX HAWBAKJIUBIIINX COIiaJbHO-
IIPAaBOBUX CHCTEM — IIPABOOXOPOHHOI, TPABO3aXUCHOI,
CyZOBOI; CTBOPUTH IlepefyMoBU (DOPMYBaHHS TaKOIl
mpaBoBOl MOjesi (DYHKI[IOHYBAaHHSA aJIBOKATypU, AKa
B HaMOiIbIIi#M Mipi ZO3BOJIUTH peai3yBaTy TBOPUiCTb,
HecTaHJapTHe MUCJEHHA, HAOYTi TeOpeTuUHi 3HAHHS
Ta NPAaKTUYHI HABUYKU aJBOKATIB y B3aeMHHaAX i3
KiaienTom [20, c. 8—12].

Oxpeme wMiciie cepen AUCKYCiiiHUX mpobaem
3araJibHO-ITPABOBOT0 3HAUEHHS II0Ci/Ia€ MUTAHHSA II[OJI0
BU3HAUEHHA NPIOPUTETHUX UMHHUKIB, AKi MamThb
BILIMBATH Ha AKiCTh aJBOKATCHKOI JifAJbHOCTI, BU3HA-
yaTy Meski i1 mpaBoMipHOCTI ToIrI0. B OKpemMux nmocii-
MKEeHHAX POOUTHCSA HATOJIOC HA 3aKOHHOCTI AisIbHO-
cri. Tak H.Kapmosa, cTBepI:KyOun IPO AOIIiIbHICTE
IIOJAJIBIIOTO YAOCKOHAJNEHHA KPUMiHAIBHO-IIPABOBOL
OXOPOHU 3aXWCHUKA YU OpPeACTaBHUKA 3 HaJaHHA
IpaBOBOl JOTIOMOTY BUKOPHCTOBYE B IIIUPOKOMY PO-
3YMiHHI CJOBOCIIOJIyUEeHHS «3aKOHHA MiAJBHICTH»,
AKe POBIJIANAETHCA AK TOTOKHE IO BiJHOIIIEHHIO IO
IIOHATTA «IpPaBOMipHa AisanbHicTh» [14, c. 110]. Ha
nymky B.3a6opoBchbkoro Ta B.MaH3oK BupilieHHA
baraThbox mpobJieM 3aJIeKUTh Bifi TOBHOTHU Ta YiTKOCTi
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3aKOHOaBYOT0 BUBHAUEHHA KOJa MifAHb, AKi 3a60po-
HAETHCA BUMHATH aJBOKATy B IOTO B3a€MOBITHOCHHAX
i3 cymom [12, c. 160]. OT:xe, 3aKOHHICTH amgBOKAaT-
CBKOI IiAJBHOCTI — YiTKe MOTPMMAaHHA BUMOT 3aKOHY
B IIUPOKOMY PO3YMiHHI.

pyroo 3araJbHOBU3HAHOIO TE30I0 € TBEPIKeHHS
040 OCOOJMBOIO 3HAUEHHS CIIiBBIJHOIIEHHS CTY-
IeHI0 JOTPUMAaHHA aJBOKATOM MEXX IPaBOMipHOCTi
OigHHA Ta piBHeM itoro mpodecionanismy. Maemo
BpaxoByBaTu Te, IO OOOB’sI30K aJBOKaTa IIOCTiHHO
nigBuIyBaTU CBiif mpodecilinuil piBeHb BU3HAUYEHO
y ct. 21 3axouy «IIpo amBOKaTypy Ta agBOKATCBHKY
nigapHicTh» . MaeMo moroguTucA i3 HAYKOBOIO IIO-
suttiero C. A. AHTOHIOKA IIOJA0 TOTO, IO IPUHIIUI
npodecioHaizaMy agBoKaTa AK BaYKJIMBOI 3acaau Mif
yac HaJaHHA KBali)iKoBaHOI mpaBHUUYOI (IPaBOBOI)
IOTIOMOTH KJI€HTY, B CYyJJOUYMHCTBI YKpaiHm mocimae
He MeHII Ba'KJIUBY POJIb HiXK 3aKOHHICTL Ta Hesa-
JEeKHICTh aJBOKATChKOI miaabHOCTI [4, c. 261]. Bes-
YMOBHO BHUCOKUU pPiBeHb IpodecioHaniamMy agBokaTa
Yy SIKOCTi CKJIaIOBUX IIependavae He JIUIIE YiTKe 3HAH-
Hs BUMOT 3aKOHY, a ¥ 1ioro 3000B’A3aHHSA JOTPUMYBa-
THCSA TPUCATHU, IPABUJ aABOKATCHKOI €TUKU, YMOB J0-
TOBOPY IPO HAJAaHHS IPABOBOI JOIIOMOTHY, 000B’A3KY
HEeBiIKJIAIHO MOBiJOMJIATH KJIIEHTA ITPO BUHUKHEHHSA
KOH(IiKTY iHTepeciB. 1o TOTO K, MAEMO TiAKPECTUTH
0COOJIUBICTh CIIPAMYBAHHA aJBOKATChKOI AiAJIbLHOCTI,
AKe Ma€ MoJIATaTH ¥ HeoOXigHocTi moBHOro abo uacT-
KOBOT'O CITPOCTYBaHHS IIPeJ ABJIEHUX 0co0i mizo3pu uu
O00OBUHYBAUeHHs; Y 3am0o0iraHHi mpea’ sBJIeHHA Iifo3pu
Yy OOBUHYBAUEHHA; B MOAAJBINNX CTAMidX IPOIe-
Cy — V CKacyBaHHi OOBUHYBauUeHHS, IIOM’ AKIIeHHI
KpuUMiHaJIBHOI BiAmOBiZaabHOCTi, MOMIYKY IIifcTaB
I BUTIPaBIaHHS 0co0M, AKa Mae IIPaBoO Ha 3aXCT.
Otsxe «mpodecioHanism agBokaTra», «opodeciiina an-
BOKATChKa AiAJBHICTH» — AOBOJII MINPOKA eTUYHA Ta
coIiaabHO-IIpaBoBa KaTeropid.

IlepesiumBiim y AKOCTi cKJamoBoi mpodecioHa-
Ji3My aJlBOKATIiB «3HAHHA ITPABUJI aJBOKATCHKOI €TH-
KW», MAEMO 3YIUHUTHCA HA IIbOMY OiJIbIIT KOHKPETHO.
3ac/yroByooTh Ha yBary croeliajbHI mOCTimKeHHS,
B AKUX MIPOOJIEeMU eTUKU PO3TIANAIOTHCA Ha TJIi CBi-
TOBUX Tiobarnizamnifinux mporeciB. ETuunuii Bumip
aJIBOKATChKOl MiAJBHOCTI IIEPENYCiM CTOCYETHCA [O-
TPUMAaHHA MiKHapOAHO-IIPABOBUX CTaHIAPTIB KOH-
dimeHIIifTHOCTI CTOCYHKIB Mi)X agBOKaTOM Ta HOTO
kiaieaTom. Ila mpobiema HabyBae aKTyaJIbLHOCTI 3 ypa-
XyBaHHAM HAaOyTOrO B OCTAaHHI POKM PO3BMHEHUMU
IeMOKPaTUYHUMYU KpalHaMU IIeBHOTO IIPaBO3acTO-
coBHOTO nmocBiny. IliHHiCTE #lOTO TOJIATAE y TOMY,
10 BiH MOJKe POSIJIAJATHCA AK IIPUKJAL CydacHOI
moaupikarii mpaBo3axmCcHOI cCUCTEMU B YMOBaX, KOJINU
IOBOJIi iHTEHCUBHO BiI0YBAETHCA TEXHOJIOTIUHUNA PO3-
BUTOK CBiTOBOI CIIiJIbHOTHU, 3MIACHIOIOTHCSI €KOHOMIUHI
3MiHU, IIOCUIIOETHCA pepopMyBaHHA iH(pOpMAaIiiHIX
TexHoJOTi#. [locuTs mikaBuMu € BucHOBKU A. M. Bi-
PIOKOBOi, AKa JOCTimKyBajsa 0cOOJIMBOCTI cTabimiza-
HMiiHNX MexaHi3MiB 3abe3meueHHs He3aJEKHOCTI Ta
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HeymepeIKeHOCTi afBOKAaTiB mIix yac 3aXmWCTy iHTe-
peciB riieHTa (mieBicTh eTMUHUX MpodeciiHMX CcTaH-
IapTiB) B yMOBaxX BILIUBY TJio0asrisallii Ha JisdJIbHICTH
MiKHapPOJHUX aABOKATCHKUX KOMIIAHI (KOPIIOpAIliii)
3 PO3rajy’KeHOI Mepeker o(diciB y BCcbOMY CBiTi,
iHTeHCHUBHicTIO Mirpamnii agBokaTtiB. BuokpemuBiiu
mepBicHI (pommuHI 3B’SA3KU; CeKCYaJbHi 3B’ A3KU;
0co0uCTi TepeKoOHaHHA — peJirifini, moaiTuuwi, reH-
nepHi; (piHaHCOBa UM MaTepiajbHa He3aJEKHICTh;
0o0CcTaBUHU TPOIlEeCyaJbHOI HecyMiCcHOCTi) Ta omoce-
peakoBaHi (BUHMKAIOTHL y 3B A3KY 3 HAZaHHAM aj-
BOKATOM y Pi3HHI Yac mpaBOBOI AOIOMOTH Oocobam,
AKi MOKYTh OyTu OB’ sA3aHi cheporo iHTepeciB) KOH-
(¢aikTu iHTEepeciB B aABOKATCHhKIN AiAJBHOCTi, aBTOP
BiZICTOIO€ IIOBUILiIO IOJO0 AOIIILHOCTI iCHYBaHHSA OBOX
pPiBHIB cTpaTerii perysioBaHHA KOHQMJIIKTY iHTepe-
ciB: 3aKOHOMABYOTO — aOCOJIIOTHOI 3a00POHU HaTaHHA
IpaBOBOi JMOIIOMOTHM B CHUTyallii KOHQPJIIKTY; KOpmo-
PaTHUBHOTO — YIPaBJIiHHA KOHQIIKTOM (K€pOBaHIiCTH
KOH(MJIIKTOM) B YyMOBaX peaJbHOTO Yacy i BpaXyBaHHA
yCix KUTTEBUX OOCTaBUH, HAABHOCTI MOMKJIMBOCTEH
OJHOYACHOT0 3aXHCTY ABOX i OijbIe KJaieHTiB, iH-
Tepecu AKUX € B3AEMHO CYIIepeuJuBUMU, ab0 K MO-
JKYTh CTATH TAKUMHU, ¥ Pa3i MUCHbMOBOTO TTOTOMKEHHA
3 KJienTamMmu. B ocTaHHLOMY BUIIAIKY HAOyBaTUMYTh
3HauUeHHA iH(GopMariiiai 6ap’epu ycepeimHi aqBoOKaT-
chbKoOi Kopropartiii, AKi MaioTh 3a0e3mMeUUTH BUMOTH
KOH(DigeHIIINHOCTI II00 MiAJBHOCTI TIEBHOI KOMaHIN
anBOKaTiB (hipMu, AKa IIPeACTaBIIAE iIHTEPECH HOBOTO
KJIieHTa TPOTH KOJUIITHBOTO KJieHTa [8, c. 52, 53].
IITomo okpeMUx TOKTPUHAJIHLHUX ACIEKTiB CIeIu-
(iuHOI AiATBHOCTI IHCTUTYTY amBOKATypU y:Ke 0e3Io-
cepenHBO B cepi BigmrpaBiaeHHA KPUMiHAJIBLHOTO CYI0-
YUHCTBA, MAEMO 3a3HAUUTH, IO B OLMBIIiH Mipi BoHHN
CTOCYIOTBCS Ji€BOCTI KPUMiHAJIBbHO-IIPABOBOTO 3aXVCTY
OpaBOMipHOI aJlBOKATChKOI AiAJBHOCTI BijJf HE3aKOH-
HUX BTPyYaHb, HOPYyIIeHb IapaHTiii He3aJeKHOCTL
npodecifinol gisanapHOCTI Ta nmpodeciiinol TaeMHUIL],
3 OHOTO GOKY, MPOo6GJeM UYMHHOTO KPUMiHAJIBLHOTO
TIPOIeCYaJTbHOTO 3aKOHOAABCTBA IITOJI0 Ai€BOTO 3a0e3-
HeYeHHs PiBHOCTI CTOPiH yCiX yYaCcHUKIiB KpUMiHAJB-
HOTO TIPOBAMKeHHA, 3 iHmmoro 6oky. Ha mary nymKy,
caMe CTOCOBHO ITHOTO CIIEI[iaIbHOTO HATIPAMKY Hifb-
HOCTi afBOKaTypu HabyBae aKTyaJIbHOCTI TBEPIKeHHA
0.0. KossoBa CTOCOBHO TOTO, IO Hi€BiCTH TrapaHTiH
aBOKATCHKOI MisILHOCTI 00YMOBJIIOETHCS PeaTisaliiero
TPHOX COIiaJbHO-IPABOBUX CKJIAJOBUX: HAABHICTIO
SAKiCHOTO0, He CyIIepeuJIMBOr0 HOPMAaTHUBHO-ITPABOBOTO
perynroBaHHA chepu BiJHOCHMH MiK aJBOKaTOM Ta
KJIIEHTOM, YiTKOTO MeXaHi3sMy peaJjisarrii mux BigHO-
CUH; (DOPMYJIIOBAHHAM iHCTpYMeHTapio 3abe3neueHHsa
rapaHTiil peajisarii aZBOKaTChKOl AiAJBHOCTI ycima
Iep:KaBHUMU i HelIep:KaBHUMHU Cy0’eKTaMu; 3abesie-
YeHHAM NPUHIUIY HEBiIBOPOTHOCTI BiAIIOBigaIbHOCTI
3a MOPYIIIEHHA TapaHTill agBOKATChKOI MiAJabHOCTIL
(BTpyuaHHSA, CTBOPEHHSA IIEPEITKO], ITOPYIIIeHHI IPOo-
(deciitinoi TaemuuIi Tomro) [16, c. 90]. Toxx maemo
BU3HAUUTHUCA HA MifICTABi JOKTPUHAJIbHUX IMOJOKEHb
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i3 TUM, HACKiJIbKY [i€BUM € MeXaHi3M KPUMiHaJIbHO-
IPaBOBOTO 3aXUCTy IIPABOMipHOI aJBOKATCHKOI AiAJIb-
HOCTi, AKi mpobsieMyu KPUMiHAJIBHOT'O IPOIECYATIBHOTO
peryaoBaHHsa Iiel AiAJIBHOCTI € mpeaMeToM IJd 00-
TOBOPEHHS HAYKOBOIL CHiJIbHOTHU.

Ha migcraBi amamnisy ctaTUCTUUYHUX JaHUX B KPU-
MiHOJIOTIUHUX MOCJIiIKeHHIX BimMiuaeThcs meBHA 3a-
KOHOMipHiCTh: cmocTepiraerbca 36iJbIIIeHHA KiJIbKO-
CTi KpUMiHAJTBHUX IIPABOMIOPYIIIEHb, 00’€KTOM AKUX €
npodecitiHa AiAabHICTh 3aXMCHUKIB Ta IIPEACTaBHUKIB
ocib 3 HamaHmHA MpaBoBoi momomoru. Tak, 3a OKpe-
MUMHU JAaHUMU, KiJTbKIiCTh KPUMiHAJTBHUX TPABOIIOPY-
IIeHb, O3HAKU sAKoro mictarsea y cr. 397 KK, 3 2015
o 2020 poxi s6inbmrmiaca maitzke Ha 90% (3 128 mo
242 Bunapgkis). Mo peui, came 1eil Buj KpUMiHAJIBHO-
IIPOTUNIPABHOL IIOBEJiHKU CTAHOBUTL B CEpPeIHHLOMY
75% Bif ycie kiabKocTi OifAHL, 00’€KTOM IIOCATAHb
AKUX € ocobucTicHi Ta mpodeciiini npasa, ceodbogu Ta
iHTepecu 3aXMCHUKA, IPEeJACTaBHUKA 0CO0OU 3 HAJAaHHA
npaBoBoi gomomoru (ct. ct. 397-400 KK). IIpore
3a IIi POKM MaJid MicIle JUIlle TTOOAWHOKI BUIIAAKM
HAIpaBJeHHS B CYyJ O0OBUHYBAJbHUX BUCHOBKIB, TUM
0iabINI — yXBaJIeHHA CYJIOM BifIOBiZHUX BUPOKiB [6,
c. 106—109]. 3a iumumu gaguMu 10 EAUHOTO PEECTPY
IOCyImOBUX po3caimyBaHb 3a mepiox 3 2014 mo 2021
poku 3a ct. 397 KK Ykpainu 6yJsio BHeceHO BimomocTi
Ipo BUmMHEHHA 616 KpUMiHAJIBHUX TPABOIOPYIIEHD.
IIpore KimbKicTh THX, V AKWX Ha KiHEIb 3BiTHOTO
mepiony pimnrenHa He 0yJ0 IPUNHATO (IPO 3aKiHUEHHA
abo synuueHHs) craamaiso 94% [22, c. 265].

IIpaBosacTocoBHA MPAaKTUKA JOBOAUTD, IO KPUMi-
HaJIbHA BiAIIOBiZAJILHICTHL 3a BUMHEHHS i, IIOB’A3a-
HUX i3 mocAraHHAM Ha Ipodeciiiai Ta ocobmcTi mpasa,
cBOOOAM Ta iHTepecu 3aXWCHUKIB Ta IpeICTAaBHUKIB
ocobu 3 HaJaHHA MPABOBOI JOIMMOMOTU HACTAa€E ITOBO-
Ji pigKo, 00MEKyeThCA TMOOAUHOKMMY BUIIAIKaAMMU.
B cBoro uepry, HesHauHa KiJbKicTh BiAmMOBigHUMX
KPUMiHAJIbHUX TPOBAIKEHb, a TUM OiJBII CYIZOBUX
BUPOKiB TIPU3BOAATH IO CYTTEBOTO 3BYKEHHS MOMK-
JIUBOCTEH HAYKOBOTO MOCTiIKeHHA IPobJieM CTaHy Ta
TMOTEHI[IMHUX ITPABOOXOPOHHMX MOYKJIMBOCTEN CKJIAIIB
KPUMiHAJIBHUX IIPaBOIOPYINEHb, IepeadbaueHnX CT.CT.
397-400 KK, momo po3pobeHHA HAYKOBO BUBaKe-
HUX PEKOMEHJAIill IOJaIbIIIOTO YIOCKOHAIEHHA UMH-
HOT'0 3aKOHO/IaBCTBA Ta IMMOCUJIEHHS Ii€BOCTi MpaBO3a-
CTOCOBHOI TIPaKTUKU (30KpeMa B UacTHHI KBaidixarrii
IisTHb). ¥ AKOCTiI YMHHUKIB, AKi 00YMOBJIIOIOTH TaKUH
cTaH, B MOKTPUHI IIpaBa 3a3BUUaili BUBHAUYAETHCA PisHi
daxkToOpU: HEAOCTATHIN PiBEHH COIiaJIbHO-IIPABOBOTO
pearyBaHHA JeP:KaBU HA BUABJIEHI CYTTEBI HENOJIIKMT
Yy 3aKOHOTBOPUiN Ta IMPaBO3aCTOCOBHIN MiAJBHOCTIL
Yy 3a3HaAUYEHi IPaBOOXOPOHHIN cdepi; HeJOCKOHATICTD
KPUMiHAJIbHO-TIPABOBUX HOPM, IO BCTAHOBJIOIOTH
mificTaBU Ta YMOBU KPUMiHAJNBHOI BiAIIOBiAAIBHOCTI,
3 TOYKU 30PY BiAMOBIAHOCTI BiTUMBHAHOTO MTPAaBOBOTO
peryJIioBaHHSA MiKHapOJHO-IPABOBUM CTaHIApPTaM Ta
raobasrizaliiHuM IpollecaM; HU3bKa IIPEeBEeHTUBHA
epeKTUBHICTDH CaHKIIiI KPUMiHATBHO-IIPABOBOL HOPMU;

3HaYHAa JIATEHTHICTL AisTHb PO3TJIAIYBAHOTO BUIY;
CKJIHICTh BeJeHHA BiAmoBimHOI KaTeropii Kpmwmi-
HAJbHUX MIPOBAJKEHDb; HEJOCTATHA KOMIETEHTHICTh
Ta HeoOi3HaHICTL 0ci0, AKi 3AifICHIOIOTH PO3CIiayBaH-
HA KPUMiHAJBHUX MPABOIOPYIIEHDb, 00’€KTOM AKUX €
mpodeciiiHa AiAJIbHICTh 3aXUCHUKIB Ta IPEACTaBHUKIB
0cib 3 HaJaHHA ITPABOBOi HOTTOMOTHY (He3HAHHS 3aKO0-
HYy, ab0 'K He HaJle)KHe IXHe TJIyMaueHHs) ToIlo [6,
c. 104, 109; 13, c. 194].

VY axocTi okpemMoi KpuMiHaJILHO-TIPAaBOBOI IIpooJIe-
MU IIPOTIOHYEMO POSTJISHYTHU HOKTPUHAJIBHI IOJTOMKEH-
HS 1100 ocobamBocTed KBasidikariii BigmoBigHmMx
KpUMiHAIBHUX IpaBomopyIieHsb. CIpaBeqinBo HaeTh-
cd Ipo Te, IO BUMHEHI mocATaHHA Ha Ipodeciiiui,
ocobucTi mpaBa, cBOOOAM Ta iHTepecH 3aXMCHUKIB Ta
IIpeACTaBHUKIB 0cobu 3 HaJaHHA ITPABOBOI MOIOMO-
' JOBOJII YacTO MHiAIaZaioTh HiJ O3HAKMW JMEKiJIbKOX
IifAHb, IO YTBOPIOE imeanbHy, ab0 K peayibHY Cy-
KynHicTh. B cmemianbuux myOsiKamiax 3BepTaeThCa
yBara Ha Te, III0 BTPYYaHHA B MiAJBHICTb 3aXMCHUKA,
IIpeACcTaBHUKA 0CcOOM 3 HAJAHHA IIPABOBOI MTOIOMOTU
(cTBOPEHHS TEPeNIKo, MOPYIIeHHA TapaHTiil IXHbOI
IifAJBHOCTI TOIIO) MOKYTh 3OiHiCHIOBATUCSA B OYIb-
AKiN hopMi BIJIMBY Ha NCUXiuHU Ta (PiSUYHUN CTaH
moTepuisoi ocobu. BigmoBigHo migKpecaoeThCA Heo0-
XifHiCTh BpaxyBaHHA CIeliaJbHUX IPaBUJ KBajigi-
Kamii nmux miaae. Tak, MaeMo IOTOOUTHCA i3 THM, IIIO
HAIpPUKJAaJ, HeoOI'pyHTOBaHAa KPUTUKA, HETAaKTOBHE
Ta IPUHUSBJINBE BUCJIOBIIOBAHHS, HEIIEH3ypPHA JaliKa
100 0co0u1, AKa Hamae MPaBOBY AOIMOMOTY y Cymi
(1110 € MyOIiYHUM MiclieM), CBiTUUTh IPO HeXTyBaHHSA
CYCHIJIbHUMU MOPAJbHUMU ITIHHOCTAMM, — CBIIUUTH
PO HAABHICTH ileaIbHOI CYKYITHOCTI MiAHB, AKA Mae
KBagdiikyBaTuca 3a ct. 397 ta cr. 296 KK. B Ttux
JKe BUIAJKaX, KOJUW BTPYUAHHS ITOETHAHE i3 IICH-
xiunuM, GisUYHUM HACUJIBLCTBOM, 3HHUIIEHHAM YU
HOIIKOMIKeHHAM MalHa, Ma€ MicIle CYKYOHICTL 3J10-
ynHiB, mepenbauveHna ct. ct. 397 Ta cr. cr. 398—-400
KK [13, c. 194].

Cxaamuomnti kBasmidikaiii gigsumsa, mepegbadeHo-
ro 4. 2 ct. 397 KK (BumHeHi cay:k00BOIO 0c000I0
3 BUKOPUCTAHHAM CBOTO CJYKOOBOTO CTAHOBUIIA)
O0YMOBJIIOIOTLCSA Iiguac He HAaAJNEXKHOI OI[iHKOIO
CHiBBiIHOINIEHHA O3HAK JAHOT'O CHIEIiaJIbHOTO CKJIa-
Iy KPUMiHAJIBHOTO IIPAaBOIOPYIIIEHHA i3 3araJbHUM,
nependoaueHuM cT. 364 «3JI0BKUBAHHSA BJIaA0I0, a00 3K
cay:K00BUM cTaHOBHUINeM». He mocTtaTHA yBara mpu-
IinseThca o3HAKaM 0OesIlocepeqHbOTo 06’eKTa IOCsH-
TaHHA, SKUM y TEPIIOMY BUOAAKY € BCTAHOBJIEHUN
3aKOHOM IIOPAJOK IIpaBa HA 3aXWUCT, AKUU 3MiACHIO-
eTheA Y (hopMi mpaBOMipHOI AiANBHOCTI 3aXUCHUKA UM
IIpeAcTaBHUKA 0COOM 3 HaJaHHS IPABOBOI JOIIOMOTH.
IIi memomixm KBadidikarmii, ma gymxy T.€. Komari-
HO1, IPUBBOAATH IO He OOI'PYHTOBAHOTO 3MEHITIEHHSA
KiJIBKOCT1 po3IouyaTuxX KPUMiHAJIBHUX IPOBaIKeHb
3a oguaxkamu ct. 397 KK [17, c. 68].

Oco06amBi CKJIATHOIIL Y IPOBeIeHHI HOCYZOBOTO
posciinyBaHHs, BU3HaUeHHA opMyJiu KBajidikaril
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Yy pasi BCTaHOBJIEHHSA O3HAK IIOCATAHHA HA IPaBOMip-
HY IisiTbHICTH 3aXMCHUKA Ta IpPeACTaBHUKA 0COOU II0-
CITIOIOTH 3HAUEHHS Pe3yJIbTaTiB CyTO KPUMiHAIICTIU-
HUX TOCHiIKeHb. POpPMYJIIOBAaHHA OKPEMOI METOIUKH
TOCYLOBOTO POBCJIiJyBaHHA MOCJIiIKYBAHOTO BUILY
KPUMiHAJIBHOTO IPABOIIOPYIIIEHHs 0araTo B YOMY 3a-
JIEXKUTH BiJl pesysbTaTiB MOCIiAKEeHHA KOHKPETHUX
dopm Ta cmocobiB BTpyuaHHA (mepelnkomxanug). Ha
TJIi HAABHOCTI y OiJIBIIIOCT HOCTiMKeHb KPUMiHAJIBHO-
IPaBOBOT'O XapaKTePy JIUIIe y3araJbHEHOI Te3U! MO0
BUMHEHHS TEePEIIKO/ 10 3AiCHeHHA IIPaBOMipHOI [i-
AJILHOCTI, MMOPYIIeHHA BCTAHOBJIEHUX 3aKOHOM TapaH-
Tift piganbHOCTI, mOpyIIeHHA npodecitinol TaeMHUIL
3aXMCHUKA YU IPeACTaBHUKA 0COOM, — TTOCUIIOETHCA
MiHHICTh CyYaCHUX MOCJiIKeHb KPUMiHAJiCTUIHOTO
XapaKTepy, OCOOJMBO B UAaCTHHI BUBHAUEHHA HANUTH-
TIOBIIMUX cOCO0iB BUMHEHHA BTPYUYaHHA B AiAIBHICTH
3aXUCHUKA YU MPeACTaBHUKA 0CcO0U 3 HAaJaHHA TIpa-
BoBoi momomoru. Cepel TaKUX Ha3WBAIOTHLCA HACTYITHI
crocodu, AKi JOBOJII YacToO 3IiJICHIOIOTHCS 3 METOIO
YCYHEHHS 3aXWCHUKA YU IPeACTaBHUKA 0CO0U Bif
ydJacTi B KPUMiHaJbHOMY IIPOBA/IKEHHI: BUKPaIeHHA
IOKYMEHTIB; TOIUPEHHA BiTOMOCTeH, 1110 TaHLOJIATD
Ta OTUCKPEIUTYIOTh 3aXUCHUKA; OOMAaH 3 METOIO Ze-
sindopmariii; gonmT agBoOKaTa AK CBifKa 3 IINTaHb,
10 CTAHOBJIATH MPOGECiiHY TAEMHUINIO; BUIYYEHHA
IOKYMEHTiB 0e3 3rofu aJBOKaTa; IMIPOCIYXOBYBaHHS
Tese)OHHUX PO3MOB 0€3 J03BOJIy MIPOKYpoOpa; IIPH-
TATHEHHSA OO0 BigmoBimanbHOCTI v 3B 3Ky i3 HamaH-
HSAM IIpPaBoBOi gomomoru Toirno [22, c. 264]. IIpore
icmytors i mpomosunii (B.B. Cmix) posrasamatu BTpY-
yaHHA (AK OTPOTUIPAaBHI mii, cipsaMoBaHi Ha 3MiHY
XOLy KPUMiHAJIBHOTO IPOBAAKEHHA) ¥ Oi/IbIIT IIMpo-
KOMY PO3YMiHHi, AK TaKi IO OXOMJIIOIOTH OyIb-AKe
HmOoCATAHHS Ha JKUTTA, 3J0POB’s, MPaBO BJIACHOCTI
3aXUMCHUKA, IpeJICTaBHUKA 0CO0M 3 HaJaHHS ITPaBOBOI
IOMIOMOTH, IXHIX PiAHUX, IMaHTAKYBaHHI MOTepHi-
aux Toio [24, c. 75]. OT:ke 6GinbIn TOTAMOJIEHOTO
IOCTiMyKeHHA TOTPe0yIOTh MTUTAHHS CIIiBBiIHOIIIEHHSA
3araJIbHUX Ta CIEIiaJIbHUX CKJIAAIB KPUMiHAJIBHUX
IpaBOIIOPYIIIEHD, PO3MEXKYBAJIbHIUX KPUTEPIIB 11070
IisTHb, K1 € TOTOXKHUMHU 34 OKPEMUMHU 00’ €KTUBHUMU
Ta cy0’€KTUBHUMU O3HAKAMIU.

Hacamkinenp, MaeMO 3yIMHUTHUCA HA OKPEMUX
mpobyieMax KPpUMiHAJIBLHOTO MPOIECYAIbHOTO0 XapaKTe-
py. Cxaix BimmMiTuTU TIeBHY TeHAEHIIiI0, SKa BJIacTUBa
IOKTPUMHI JaHOI raymysi mpaBa B posTyaLyBaHill cdepi:
BigMiuaeThCA IIeBHA 3aCTaPiJIiCTh PE3yJIbTATiB HAYKO-
BUX JOCTiI:KeHb, Y 3B’ A3KY i3 CyTTEBUM pedopMyBaH-
HAM KPUMiHAJIBbHO-IIPOIECYaJbHOTO 3aKOHOIAaBCTBA
(0oco6aMBO B YACTHHI 3ampPOBa’KEeHHSA CIIPOIIEHOTO
TOPAAKY AOCYZOBOTO PO3CJIiTYBAaHHA IJIA ITPOCTYIIKIB,
akumMu € naii, nepemdadeni cr. 397 KK), maromorry-
€ThCA Ha IIOCUJIeHHI aKTyaJbHOCTI MiXKHapOLHO-
IpaBOBOTO JOCBiy Ta MiKHAPOAHO-IIPABOBUX CTaH-
mapTiB. 3asBuUail MpeIMeTOM MOCTiIKeHHS €: TOCBix
Kpain €Bpomeiicbkoro Coio3y IIom0 rapaHTiit 3a6es-
meueHHs TpodeciiHol TaeMHUIII agBoKaTa; 0COOJIM-
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BOCTeH peaJisariii MiKHapPOAHO-IPAaBOBUX CTaHIAP-
TiB B YaCTWHiI BUMOT IIOAO 3iMCHEHHS OOIITYKY YU
OTJIANY *KUTJIa, 1HIIIOTO BOJONIHHA aJaBOKaTa, IIPU-
MiIlleHb, e BiH 3iHICHIOE aJABOKATCHKY MiSIIbHICTD;
MOJKJIMBOCTEHN peaJisaril saxucHuUX (QYHKIIN 111070
«cBigka» (ocobu, AKi# Bimomi, UM MOKYTH OyTU Bi-
IToMi 00CTaBMHU, IO HiAJIATalOThL JOBENEeHHIO IIif uac
KPUMiHAJIBHOTO IIPOBAMKEHHS) TOIIIO.

Ot:xe, OHI€IO 13 MisKHAPOAHO-IIPABOBUX IIPOOJIEM,
AKa IMiAJaeThCcA aHANIZY B CyYacHill JOKTPUHI ITpaBa
€ cTaBJeHHA KpaiH CBiTYy A0 MMUTAHHA IIiicTaB, Mexa-
Hi3MYy Ta Me)X 3BiIbHEHHsS aJBOKaTa BiJ 000B’SA3KY
3bepiraTu agBOKATCHKY TA€MHUITIO. AHAJIi3yIOTHCA
AK Ti IPUKJIaAU, KOJU KJII€HT BIPaBi 3BIILHUTH af-
BOKAaTa Bij 30epiramHs agBOKaTChbKOI TAEMHUILI, TaK
i Ti, KoM amBOKAT He MOKe OyTH 3BiIbHEHHUI Bif
000B’A3KY I1oA0 30epiraHHsA agBOKATChKOI TaEMHUITL
Hi cBOIM KJlieHTOM, Hi OyAb-AKMM OpPTraHOM BJIagu, Hi
B I[iJoMy KuM OuTo He Oysio. TeopermuHa Ta mpak-
THUYHA IMIHHICTh TaKOI'0 BUIY MOCJIiIKEHb IIOJISATAE
y HampaljloBaHHI MEeBHUX HANPAMKIB II0JAJIbIIIOTO
pedopMyBaHHA BiTUM3HAHOTO 3aKOHOMABCTBA B IIiH
YyacTuHi. 30KpemMa, IMoJ0 YMOB JOTPUMAHHSA aJBOKAT-
CbKOI Ta€EMHUIII IHININMMN YYaCHUKAMU CHUCTEMU IIpa-
BOCYIIA, MEXX aJABOKATChbKOI TaemMHuUIi. [lo Toro x,
maemo noroautucd i3 xymkoio T.B. Bapdoaomeesoro,
i Ipo0JIeMu MOCWJIIOIOTHCS 3BAKAIOUN HA CTaAil Kpu-
MiHAJBHOTO CYIOUYUHCTBA, AKA CIPABEIJINBO JOBOIUTH
Te, 0 «BU3HAYUTH, Y € BUMOTHU KJi€HTa HEOOI'PYH-
TOBAaHUMMU, He MOYKHA Ha CcTamii, KOJU TiJILKMU-HO BU-
pilryeThcsa NUTAHHA IIPO OTPUMAaHHA iH(opMmalii came
1A BUBHAUEeHHA il HeoOr'pyHTOBaHOCTI» [9, c. 14].

Ha mizcraBi BuBUeHHs BiAIIOBiZHOIO 3aKOHOIAB-
crtBa Ppanrii Ta ABcrpii, A. AHIPONIIYK DOBOIUTH
HeOOXIIHIiCTh HMOJAJIBIIION0 BAOCKOHAJIEHHS YMHHOI'O
3aKOHOMIAaBCTBA II[OMI0 MOPAAKY Ta YMOB IIPOBEAEHHS
OOIITYKiB y IPpUMIilIIeHHAX aABOKATIiB, aIBOKATCHKUX
o6’emHanb. Ha yBary sacayroBye Te, IO OOIIIYKU
y IPUMIIIeHHAX aJBOKATChKUX 00 €IHAHL 3a 3aKO-
HOmaBcTBOM PpaHIrii JOMyCKAOTHCA TIJIBKU 38 CYI0-
BUM DiIlIEHHAM i TOBUWHHI IIPOBOAUTHUCA Y IIPUCYTHO-
CTi TJIaBM aJBOKATCBHKOI ITajlaTH PETioHy i TinbKM; i3
MEeTOIO0 POSIIYKY IIPEeAMETiB, AKi He IMiAIagarTh ITif
IiI0 TIOJIOYKEeHHA OO0 aABOKATChKOI TaemMHuuIti. IIpo
3aTJIaHOBAHi OOIITYKM Ta ONMMCH MaiHa y CaAYy:KO0BUX
MPUMIIeHHAX aaBokaTiB y ABcTpii Acoriarisa agBo-
KaTiB Mae OyTu 3as3fajerigb momepeasKeHa, i Ipu HUX
Mae OyTy MPUCYTHIN IIpefcTaBHUK KOJIETil alBOKAaTiB.
JloKyMeHTH, AKi CTOCYIOTHCSA IIHOTO IUTAHHA, MAIOTh
O0yTu ckpimieHi mevatkoio i 36epiratucsa B cyxmi. Cyn
Yy CKJaIi TPhOX CYAJiB Mae mepeBipuTy KOHDimgeHITi-
WHicTh cBiguens [2, c. 17].

H.KapnoBa, ananisyioun YMHHUHE 3MiCT KpUMiHAb-
HUX TIPOIleCYAJIbHUX TTOJIOKEHb CTOCOBHO MOKJIMBOCTEH
peadnisarii 3axmucHUX (PYHKITIH IIO0 «CBiKa» IIPUXO-
IUTH OO BUCHOBKY, III0 BOHU He IIOBHICTIO peai3yioTh
Ta BiATBOPIOIOTH KOHCTUTYITiHHI momokeHHA. [Ipobe-
Ma IIpaB CBiKa Ha 3aXUCT aHAJi3yeThCA HA TJIi po3’sdc-
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HermHa Koncruryrmiinoro cyny (Pimremns Bixg 30 Be-
pecuaa 29009 p., Ne 23-pu/2009) momo ocobamBocTet
peaJrizarii cBiZIKOM IpaBa Ha 3aXMUCT BiJi MOMKJIMBOTO
TIOPYINIeHHA TIpaBa He JAaBaTHU CBigueHb ab0 IOsICHEHb
mono cebe, UJIeHiB ciM’e um OJIUBBKUX POAUUIB, AKi
MOXKYTh OYTH BUKOPHCTaHI B KpUMiHATILHOMY IIpoIeci
IJIs1 TOBeleHHs OOBUHYBaUueHHS 3asHaueHux ocio. He-
IOJIIK BOAUAETHCS ¥ TOMY, 1[0 BUBHAHHS ¥ 4. 3 cT. 87
KIIK HemomycTUMMUMH JIAIIE NOKA3U CBigKa, KU Ha-
Iasi OyB BUSHAHUWH IiJ0O3PIOBAaHUM YU OOBUHYBAUEHUM,
€ JINITIE «ITiB3aXOJ0M», OCKIJIbKM TaKWUI JKe ITPaBOBUM
cTaTyc MOBUHHA MaTHu i iHma indopmarnia, oTpuMana
Bij cBimKa mig yac mocyzoBOTO posciaimyBamHA. Bimmo-
BimHO, mponoHyeTheA B cT. 397 KK mormuputu mepesrik
TMOTEPIINX Bifi HE3aKOHHOT'O BTPYYaHHA y podeciiiny
MiAJBHICTD 3a PAXYHOK «aJBOKaTa CBifKa 3 HaJaHHA
mmpaBoBOl momomoru» [14, c. 112].

BucHOBKY i mepCIeKTHBY MOJANBIINX JOCHIiTKEeHb.
IligcymoByroum BuIlie3a3HAYEHE CJIIi[ ITiTKPECTUTH Ha-
crymHe. O0paHUil HaMU METOMOJIOTIUHUH MiaxXiz 111010
BUOKPEMJIEHHSA 3araJbHOBU3HAHUX Ta CYINEPEUTUBUX
(DUCKyCiiHMX) HAYKOBUX TOJOXKEHD Ha JBOX PiBHAX:
IITOZI0 3aTaJbHO-IIPABOBOTO Ta KPUMiHAJIbHO-IIPABOBOTO
(KpUMiHAJTBHOTO TIPOITECYATBHOT0) aCIeKTiB aIBOKAT-
CbKOI MislIbHOCTi, — MO3BOJUJIMN OiATU HACTYIIHUX
BHCHOBKIB.

3araJJbHOBUBHAHUM € Te, IO CTBOPEHHSA Ti€BUX
3aKOHOJABUYMUX Ta IIPABO3aCTOCOBHUX YMOB IJiA edek-
THUBHOI aJBOKATCBhKOI MisIIbHOCTi, a OT)Ke HaJeXHOI
3aXUIIIeHOCTI 0COOMCTOCTi, € OCHOBHUM IIOKA3HUKOM
mobymoBu B YKpaiHi mpaBoBOI IpoMafsaHCHKOI Iep-
skaBu. I[Ipu 1boMy DOBOAUTHLCA OCOOJIMBE 3HAUEHHS
Ta HeOOXiZHiICTH BU3HAHHA IPiOPUTETY €BPOIEH-
ChKUX CTAHJAPTiB aJBOKATCHKOI MiAJbHOCTI, HaIpa-
IIbOBAHUX Ta ampoOOBaHUX Yy PO3BUHYTHUX KpaiHax
€Bponu IPOTATOM TPUBAJOTO Hacy (IOPiBHAHO i3
Yxpainow). Amxe chepa 3axucTy B YKpaiHi mpaB Ta
CcBOOOJ JIOAWHU Ta TPOMaAAHUHA TTOTPebye HOBiTHiX
migxomiB Ta OiJIBINT MOBHOTO BpaxXyBaHHA TJo0ajisa-
MiAHUX ITPOIlECiB, AKi B 3HAUHIN Mipi BiATBOPIOIOTHCA
y MisKHapOAHO-IPAaBOBUX CTaHIapTax Ta y MPaKTUIlL
€spomeiicbkoro cyny 3 mpas Jgioguuu (ECIIJI). Ox-
peMuM 3arajJbHO-IPABOBUM HAOPAMKOM HAYKOBUX
IOCIiIKeHb € BU3HAUEHHA KPUTePiiB IpaBOMipHOCTL
aJBOKATCHLKOI HisIJILHOCTi, JOBeOeHHs MOI[iIbHOCTI
mojaJbInoro moraubiaenua ii cramgaprusaii, mif-
BUIIEHHA MOPAaJBHOTO Ta ImpodeciiiHOro piBHA agBoO-
KaTiB, IOmMUpeHHs chepu AifgJAbHOCTL aJBOKATypHU 3a
MeyKaMU CyZOBOi CHCTEeMU.

IIpore, Ha Tii BusHanHA TOrO (haKy, IO CTAHOB-
JeHHs eeKTUBHOI Ta AieBoi cucTeMu 3a0e3meueHHs
IIpaB JIIOAVHYU B YKpPAaiHi € [0BOJII TPUBAJIUM Ta CKJIA[-
HUM TIPOIECOM, — B JOKTPHUHI IIpaBa PO3TIALAIOTHCA
PisHiI HaIpAMKYU IOLaJbIIOT0 ped)OPMYyBaHHS BiAIO-
BimHOI mpaBOBOi chepu, BUBHAUAIOTHCA PisHI migxonu
TJIyMaueHHA MOHATH Ta KaTeropii, IO CTOCYIOTHCA
aIBOKATCHKOI MiAJBHOCTI, MMOPAAKY Ta YMOB ITPaBO-
3aCTOCOBHOI AifAMbHOCTI. 3BaXKaOUM Ha 3MICT BHUIIE-

3a3HaUYEHOT0, AUCKYCiHOTO XapaKkTepy HaOyBaiOTh
TIOJIO}KEHHS, 1[0 CTOCYIOTHCA BU3HAUEHHA CYTHICHUX
O3HAK IMOHATIAHOTO anapary; (OyHKI[iIOHAJIbHOTO IPH-
3HAUEHHS aJJBOKATypPU B Cy4acHUX yMOBax pedopMy-
BaHHA CYJIOBOI CHCTEMHU Ta BIPOBAKEHHS BiJHOBHUX
TEXHOJIOTiN (IPaKTWUK); BU3HAUEHHSA IPiOPUTETHUX
YMHHUKIB, AKi 60 Maau BigTBOpIOBATH AKicThH (edek-
TUBHICTH) aJBOKATCHhKOI MisITbHOCTI, BUSHAUATH MeEXKi
ii mpaBomipHoOCTi (3aK0OH, mpodecioHasizM, eTUUHA
CKJIaZ0Ba, CIIPAMYBaHHS TOIIO).

BesymoBHUM € Te, 1110 B YyMOBaX iHTE€HCUBHOTO pe-
(dopMyBaHHA KPUMiHAJIBHOTO Ta KPUMiHAJBHOTO IIPO-
IecyaJIbHOTO 3aKOHOaBCTBA B YKpaiHi MOCUIIOETHCA
aKTyaJbHICTh MUTAHB, IIOB’A3aHUX i3 (GOPMYyBaHHAM
CUCTeMU KPUMIiHAJbHO-IIPABOBUX Ta KPUMiHAJIBHO
IpoIlecyaJbHUX 3axXO0AiB y0Oe3meueHHA cdepu mpo-
deciiiHOl afBOKATCHKOI AiAJNBHOCTI BijJi HEBAKOHHOTO
BIJIUBY (BTPYYaHb, IMEepeNIKoaKaub). [lieBicTh ra-
paHTiil aABOKATCHKOI AiAJBHOCTI B KPUMiHAJIbHOMY
CYIOUYMHCTBI 3aJIeKUTh BiJ HAaABHOCTI AKiCHOro He-
CYIIEPEwWINBOTO HOPMATUBHO-IIPABOBOT0 PETYJIIOBAHHA
Ta NOTPUMAaHHS IPUHIIMIY HEBiIBOPOTHOCTI KpUMi-
HaJIbHOI BiIOBiaJIBHOCTI 3a MOPYIIEHHA TapaHTid
He3aJIe’KHOCTL agBoOKaTChKOl misapHOCTi. OTiKe Te-
OPEeTUYHOTO0, IIPABOBOT'O Ta IPABO3aCTOCOBHOTO IIe-
peocMUCIeHHsS TOTpedye 3HAUHA KiJbKiCTh MUTAHDb
(AKX KPUMiHAJIbHO-IPABOBOTO, TaK KPUMiHAJILHOTO
IIPOIleCyaJbHOTO XapaKTepy), SKa CTOCYEThCS pea-
Jiganii KpuMiHaJBbHOI BiAmoBimasbHOCTI 3a AiAHHA,
110 MOCATAIOTH Ha ocobucTti Ta mpodeciiini npasa,
cBOOOMM Ta iHTepecw 3axXMCHUKA UM TpPEeICTaBHUKA
ocobu 3 HaJaHHSA IIPABOBOI JOIIOMOTH.

YzaranbHeHU aHATI3 JOKTPUHAJIBHUX IIOJOMKEHD
IOBOAUTH TOM (haKT, IO IIe AOBOJII MIIMPOKOIO € ce-
pa, axa moTpedye CBOTO GiJbII UiTKOTO IIPaBOBOTO
peryJiroBaHHA, 3MiHM TifXOMiB AK Ha PiBHI 3aKOHO-
IaBIdA, TaK i MpaBo3acTOCyBaHHA. 30KpeMa B UaCTHUHi:
BU3HAUYEHHS TAMKKOCTIL IifAHDb, IIOB’A3aHMUX i3 IocAram-
HAM Ha ocobucTi Ta mpodeciiini mpaBa, cBobomu Ta
iHTepecu 3aXMCHUKA, IIPEeJACTAaBHUKA 0COOM 3 HAJAaHHA
IIPaBOBOI IOTIOMOTH, 3 YpaxXyBaHHAM IIOCUJIEHHS 3HAa-
YeHHA iIHCTUTYTY agBOKATypU B yMOBax IOOYIOBU
B YKpaiHi mpaBoBOi, 'POMagAHCHKOI Mep:KaBu; Ha-
OyTTA caHKIli€lo, IO Iependadae BiAmoOBimaJ bHICTH
3a BTPY4YaHHA B Ipo(eciiiny aJfBOKATChKY AiAJTbHICTH
(ct. 397 KK), mieBoro xpuMiHaIbLHO-IIPABOBOTO 0XO-
POHHOTO 3HAUEHHs; MOJAJIBIITOI HAYKOBOI PO3POOKM
100 TifcTaB PO3MEXKYBAaHHA CYMIKHUX OisTHb, TO-
TOXKHUX 34 OKPEMUMHU 00’ €KTUBHUMH Ta Cy0 €KTHUB-
HUMUW O3HaKaMHu. BijbIll 4iTKOTO KpUMiHAJIBHOTO
IIPOIleCyasbHOTO PeryJJioBaHHA HOTPeOyIoTh chepu
KPUMiHAJIBHOTO CYJOYMHCTBA, AKi CTOCYIOTHCA OCO-
O6mBoCTell 3a0e3neueHHA MPOdeciitHol TaeMHUIIL aagBO-
KaTa Ha Pi3HUX CTaAidAX KPUMiHAJIBLHOTO CYJIOUYMNHCTBA;
cIeliaJIbHNX YMOB 3[iMCHEHHS OOMIYKY YM OTJIALY
OpUMIIlIeHHA, e 3MiNCHIETHCA aABOKATChKA MifAJb-
HiCTh; IPABOBOT'0 PETYJIIOBAHHA IOA0 3aXUCTY CBiIKa,
AKWN HaJa€e CBilUeHHA IO CIIPaBi TOIIO.
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NOHATTA TA O3HAKW NMPABOBOIO
MEXAHI3MY COLLIAJIbHOTO 3AXUCTY
CYAQIB B YKPAIHI

THE CONCEPT AND FEATURES OF THE LEGAL
MECHANISM OF SOCIAL PROTECTION
FOR JUDGES IN UKRAINE

; MPABO COLIAJIbHOI'O

TPYOOBE MNMPABO
3ABE3MNEYEHHS

AHoTauis. CTaTTs NpuUCBAYeHa 39CYBAHHIO CYTHICHO20 3MICTy MPABOBO20 MeXAHI3MY COLia/IbHO20 3aXMCTy CyggiB B YKpa-
iHi. ABTOpPOM BCTGHOB/IOETHCS, WO MPABOBMI MEXAHI3M COLiQIbHO20 3aXUCTY CyggiB B YKPAiHi € 0COOMMBOIO 0PUGUYHOIO
KOHCTPYKL]I€EIO, WO LiNICHO Y320gXKYETbCA i3 NPUHLMNAMM MPABA, [PYHTYETbCA HA HOPMAX YMHHO20 3AKOHOGABCTBA, d TAKOX
OXOI/IOE KOMIIEKC 3aX0giB Ta crnocobiB CoLianbHO20 3aXUCTy CYqQiB, SIKi 3GiICHIOIOTbCA (3ACTOCOBYIOTHCSA) YNTOBHOBAXEHUMM
Ha Le cyb'ekTamu y BignoBigHux gopmax gs 3abe3neyeHHs HaNexXHO20 PiBHS CoLianbHOI be3neku cyggiB (TAKOX CyggiB y Big-
CTaBUi, Y1eHiB ix ciml). Sk 0cobmBMii LPUGNUHUIT KOHCTPYKT, OCIGXKYBAHMI NPABOBMI MEXAHI3M XAPAKTepU3yeTbC HU3KOKO
XAPAKTepUCTUK. o-nepLue, e MexaHiam BUIMIMBAE i3 3a2A/IbHOI COLIA/IbHOI MONITMKM gepyKaBu, SIK COLiaIbHOI Ta npaBo-
BOI gep>xaBu, a TAKOX 3 NOAiTMKM 3a0e3neyeHHs MpaBocyggs B YKpdiHi. [To-gpyae, Takuii MpaBoBMii MEXAHI3M € CUCTeMOI0
e/1eMeHTIB, KOMIIeKCHO Y320G)KeHMX i3 KOHKPETHOIO METOI0 CTBOPEHHS Ta i Lib020 MeXaHi3My (TAKOX BIgMoBIgHUM KOJIOM
30aBgaHb). OCHOBHUMM e/IeMeHTaMM L€l CUCTeMM €: MPUHLMNN COLIaIbHOR0 3aXMCTY CYggiB; HOPMATUBHO-MPABOBI AKTH, L0
yMopsigKOBYIOTb Cepy CoLianbHO20 3axncTy cyggis; CyO'eKTu, 3anydeHi B cucTemy CoLiaabHO20 3aXUCTy cyggis; gopmu coui-
a1bHO20 3aXUCTY CyggiB. [10-TPeTe, po325gyBAHMI MPABOBUIT MEXAHI3M BUKOHYE KOMIINEKC PYHKLIF, cepeg sKMX: Op2aHi3a-
LifHa, NpeBeHTUBHA, BIGHOB/IIOBA/IbHA, BPIBHOBAXYIOYA Ta iH. [10-4eTBepTe, NpaBOBMI MeXaHI3M COLia/IbHO20 3aXMCTY CYqgiB
JPYHTYETbCSA HO KOMI/IEKCI 3a2a/1bHOMPABOBMX, CMELianbHIX i 0CODMMBMX MPUHLMIIB, 0 TAKOX HA HOPMAX 30KOHOGABCTBA, LLO
CYKYITHO OXOI/IeHi CTPYKTYPOIO Lib020 MeXaHi3my. [1o-n'ate, Lieil npaBoBuii MEXAHi3M XapaKTepu3yeTbCs COLiaIbHO-MPABOBIUM
3HA4YeHHAM. Y BUCHOBKAX O CTATTi ABTOPOM OOfDYHTOBYETLCS TeOPeTHYHe TA MPAKTHYHe 3HAYeHHS MPaBOBO20 MEXAHI3MYy CO-
LianbHO20 3aXMCTy CYggiB B YKPAiHi. ¥ BUCHOBKAX O CTATTI 3A3HAYAETHCS, L0 XOYA NPABOBUI MEXAHI3M COLIiA/IbHOR0 3aXUCTY
CygqgiB B YKpaiHi B LiIOMY € TEOPETUYHOIO KOHCTPYKLIELD, Liei MeXaHi3M TaKOX MAe NPAKTUYHI HaCAIgKu g/isi peasibHo20 3ginc-
HeHHs 3aX0giB COLiabHOR0 3aXMCTy. [o-neplue, KOHLeNTyabHi OCHOBM NPABOBO20 MEXAHI3MY COLiaIbHO20 3aXMUCTY CyqgiB
BM3HAYAIOTb PyHGAMEHTA/IbHY BAXIMBICTb 3abe3neyeHHs couianbHoi be3nekm cyggi 3axogamm coLianbHo20 3axucTy. Mo-gpy-
2e, Ui KOHUenTya/ibHi OCHOBM MPABOBO20 MEXAHI3MY KOHCTATYIOTb, WO CYgQi, K BAXMBI Gs ICHYBAHHA JepyKaBu B AKOCTI
MpaBoBOi, eMOKPATUYHOI Ta COLiaNbHOI gepyxaBu, BUKOHYIOTb 0COONBY POJib, BAXIMBICTb BUKOHAHHSA SIKOI He Moxe OyTu ap-
2YMEHTOM /151 HEXTYBAHHS COLiaIbHOI Ge3reku Takux NpayiBHUKIB. Y LibOMy CeHCi MPaBOBUIi MeXAaHI3M COLi/IbHO20 3aXMCTY
CYqgiB BU3HAE, WO CYggi MAIOTb 3AKOHHI CMIOGIBAHHS LOGO TO20, L0 BOHM OygyTb HANEXHUM YMHOM 3AXMILEHUMU JepaBoko
Big COLia/IbHUX PU3MKIB | BIPDORIGHOCTI 3A3HATU KPUTMYHOR0 PIBHSA COLIA/IbHOI BPA3/IMBOCTI.

KniouoBi cnosa: npaBoBuii MexaHiam, cowianbHa be3rneka, colianbHui 3axMCT, COLianbHI MPpaBa, CoyianbHi pu3nku, cyggs.

Summary. The article’s objective is to elucidate the fundamental components of the legal mechanism for the social protection
of judges in Ukraine. The author delineates this mechanism as a distinct legal structure that harmonizes seamlessly with legal
principles and is grounded in current legislative norms. It comprises an all-encompassing array of measures and methodologies
for social protection, carried out by authorized bodies in diverse forms. Firstly, this mechanism conforms to Ukraine’s overarching
social policy, reflecting its identity as a social and legal state, and aligning with its justice policy. Secondly, it embodies a system
where elements are meticulously coordinated to enable the creation and facilitate its operation, adhering to the relevant range
of responsibilities. The main components identified by the author include principles of social protection for judges, normative
legal acts that govern this sphere, the entities involved in the system of social protection, and the various forms that define the
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primary coverage areas for social protection of judges. Thirdly, this legal mechanism fulfills a complex array of functions, in-
cluding organizational, preventive, restorative, and balancing functions, among others. Fourthly, the legal mechanism for judges’
social protection is rooted in general legal principles as well as special and specific principles, alongside legislative norms that
collectively constitute its foundation. Fifthly, this legal mechanism carries significant social and legal significance. In conclusion,
the author emphasizes the theoretical and practical importance of the legal mechanism for judges’ social protection. The article
concludes that the legal mechanism for social protection of judges in Ukraine, while primarily theoretical, has practical implica-
tions for the actual implementation of these measures. Firstly, the conceptual foundations underlying this mechanism emphasize
the essential role of ensuring a judge’s social security through proper social protection measures. This not only reflects the im-
portance of judges to the existence of the state as a legal, democratic, and social entity but also underscores their unique role.
Secondly, the importance of this role should not become an excuse for neglecting the social security of these vital workers. The
legal mechanism recognizes judges’ legitimate expectations of adequate state protection against social risks, preventing a criti-
cal level of social vulnerability. In essence, while the legal mechanism may seem abstract construct, it has tangible effects on the
social protection of judges, affirming their special status within the state structure and their rightful expectations of support.

Key words: judge, legal mechanism, social protection, social rights, social risks, social security.

Hoc'ranomca npo6aemu. [IpaBoBuii MmexaHisaMy
COI[iaJILHOTO 3aXMCTY 3arajioM € TeOPeTHUHOI
OCHOBOIO, 3a JJOTIOMOTOI0 SIKOI B TEOPETUYHOMY KOH-
TEKCTi MOJKHa OKPECJUTU II€EBHY ileaJIbHy MOJEJNb
3a0e3IeUueHHs COIIiaJbHOI0 3aXMCTy BigmoBimHOTO
KoJia ocib, AKi moTpebyioTh TaKOTO 3aXUCTy 3 OTJIA-
Oy Ha CKJAAHI KUTTeBi oOcTaBuHU. ¥ 3B A3KY i3
UM, I HAYKOBO OOI'PYHTOBAaHA «ifeasibHA MOMIEJH»
CIYTy€e€ KOHIENTYAJIbHUM KEePiBHHUIITBOM y cdepi co-
MiaJbHOTO 3aXUCTY CYAMAiB, II[0: TO-TIEepIlle, MiCTUTh
uiTKi KoopAuHATU (HACTAHOBU) BUMHEHHA TUX YU
iHmux i ax cyameio (y mporeci HaOyTTs cOIiab-
HUX IIpaB, peajisalii mpaBa Ha coOIliaJbHUI 3aXUCT,
a TaKOK 3aXUCTy IIHOTO IIpaBa B CyAOBOMY Ta/abo
B aAMiHiCTpaTUBHOMY HOPSAAKY), TaK i cy0’eKTOM,
BiZIIOBigaIbHUM 3a 3OiICHEHHS 3aXO0JiB COIiaJIbHOTO
3aXUCTy CYAAiB; IO-ApPYyTe, CIPUIE CUCTEMATUUYHOMY
Ta OpPraHi3oBaHOMY IIiIXOIY IO 3aJO0BOJIEHHS HOTPEO
cyamiB y chepi comianbHol 6esmexku. [Ipu mbomy edek-
TUBHA i TPABOBOT0 MEXaHi3ZMY COI[iaJbHOTO 3aXUCTY
cyaniB B YKpalHi MOKJIMBaA y TOMY padi, KoJu Ha
HAyKOBOMY DPiBHi Oyze 3’sSCOBaHO aKTyaJbHUU 3MicCT
i CTPYKTYypy Takoro mpaBoOBOT'0 MexaHismy. Brasane
CKJIafiae co00I0 0CcO0JMBY TIPOBJIEMY, TPUNMAIOUN 0
yBaru Te, IO el MexaHisM B3araJi e He OyB Ipe[-
METOM OKPEeMOTO HaYKOBOTO MOCJim:KeHHs (Po3BigKm),
110 € MUTAHHAM, dKe TOTpedye BUPIIIeHHA y MerKax
miei HayKOBOI cTaTTi.

Amnamis octaHHIX mocaigskeHs i myoaikariii. Xoua
TOHATTA Ta O3HAKMW IIPABOBOTO MeXaHi3My COIliajb-
HOTO 3aXUCTy CYAIiB B YKpaiHi 1mie He Oyau mpep-
MEeTOM HAayKOBOI'O MOCJIMKEHHS, CJil KOHCTATyBaTHU
HaABHICTb 3HAUHOTO O0CATY Iparhb YKPaiHCHhKUX BUe-
HUX, B AKUX HUMU PO3KPUBAETHCA CYTHICHUU 3MicT
IPaBOBOTO MexXaHismy, cepen axkux: H.O. Babuu [1],
0.0. Becmanos [2], O.A. Oauenko [3], O.B. Eme-
ab [4], E.JI. KoBamomuyc [5], O. M. Kypaxkiu [6],
M. B. ITaruenko [7], B.O. IIIBens [8] Ta in. HayKoBIIi.
Brasane € 3akoHOMipHUM, aKe KaTeropis «IrpaBo-
BUII MexXaHi3M», IO TPUBAJUU YacC IIUPOKO BUKO-
PUCTOBYETHCA B OPUAWYHIN HAYII YKpalHU, BUHUKJIA
B IIpOIleci PO3BUTKY NIPAaBO3HABIAMY 1HCTPYMEHTATb-

HOI Teopil IpaBa B paMKaX JaBHbLOI Ta TPUBAJIOL IUC-
Kycii mpo KOMILIeKCHY MOJesb peaisartii (BTiseHHs)
00’€KTUBHOTO IIpaBa, a TaKOMK IIPO IIiJIiCHY MOIesb
HOPMATUBHO-IPABOBOTO PETYJIOBAHHS CYCHIJIbHUX
BigHOCWMH. HamparmoBaHHA X Ta iH. BUEHUX CTaHO-
BUTH TEOPETUUYHY OCHOBY IJIs YTOUHEHHS HaYKOBOIL
IYMKW CTOCOBHO CYTHICHOTO 3MiCTy IpPaBOBOTO MeXxa-
Hi3MYy COIiaJbHOT'O 3aXUCTy CYIIiB.

®dopmymoBaHHA 1idel ctarTi. Meror 1iel HayKoO-
BOI CTaTTi € 3’sICyBAaHHS MOHATTS TA OCHOBHUX O3HAK
IpaBOBOTO MEXaHiI3MYy COI[iaJIbHOTO 3aXUCTY CYAIiB
B Ykpaini. [lyid nocATHeHHA i€l MeTu CJiJi BUKOHATU
HACTYIHi 3aBIaHHA: 1) OKPECJUTHU 3aTaJbHY CyTHIiCTh
IIPaBOBOTO MeXaHi3My; 2) Ha OCHOBI MiAXO0iB BUEHUX
[0 BUBHAUEHHA IOHATTA «IIPABOBUI MeXaHisM» c(op-
MYJIIOBAaTH BU3HAUECHHSA TOHATTS «IIPABOBUM MeXaHi3M
COITiaJIbHOTO 3aXMUCTy CYAAIB B YKpaiHi»; 3) oKpec-
JUTU OCHOBHIi O3HaK! MOCJIiAKyBaHOTO IIPaBOBOTO
MexXaHi3My Ta IIpoaHaJIisyBaTU iX CYTHICHUI 3MicT;
4) ysaraabHUTHU Pe3yJbTaTU AOCJiIKeHHS.

Bukaan ocHoBHOrOo Martepiasay. Tepmin «IpaBoBuit
MexXaHi3M» € IOPUANYHOI0 KOHCTPYKIII€I0, IO CIAYKUTH
KaTeropiaJbHO-TePMiHOJJIOTiYHOIO OCHOBOIO AJIS PO3Y-
MiHHA OYIb-IKOTO SBUIIA UM IIPOITeCy B AKOCTI ITijic-
HOI cucTeMu 3i CKJIAIHOI0 CTPYKTYPOBAHOIO ITPUPOIOIO.
V¥ mith ckaamHiN CTPYKTYPI HagBHA HUBKA BHYTPIMTHIX
eJIEMEHTiB, AKNM BJIACTUBI II€BHi 0cO0JIMBOCTi, Ta AK1
€ B3a€MOIIOB’ I3aHUMHU MiK c00010, OyIydUM CKOpEeroBa-
HUMU CHiJIbHOIO METOIO Ta 3aBIAHHAMM TAaKOTO IIpa-
BOBOro mMexaHiamy. IIpu mbomy mpaBoBUil MeXaHi3M,
AK 0co0JIMBa IOPUANYHA KOHCTPYKIIiA, XapaKTepusy-
€ThCA HACTYIHUMU KJIIOUOBUMU XapPaKTEePUCTUKAMMU:
OUHAMiKOI, CAMOBPANHICTIO Ta 30BHINIHIM ympaB-
JdirHaAM. BKasaHe € BaKJIWBUM 3 OIVIALY Ha Te, IO
ITPABOBUU MeXaHi3M € IOPUANYHOI KOHCTPYKIIIE€O, 110
OKPECJIIOETHCA B TEOPETUYHOMY ACIIEKTi i1 Mae 3HAYHE
IIpaKkTUYHe 3HAUEHHS AJ1A 3a0e3IeUeHHs TPaBOIIOPAL-
Ky B Tili cdepi, B AKill mie BigmoBimHWMI mpaBOBUM
MexXaHidM (AK ITPaBUJIO, TAKOK Y CYMiKHUX cdepax).

IIi xapakTepuCTUKHU OCOOJUBO aKTyaJdbHi, KOJU
imeTbCcsa PO PeryJIOBaHHSA Ta 34iMICHEHHS IIPAaBOBOTO
BILIUBY Ha chepy 3a0es3neyeHHA COIianbHOI Oe3meKnu
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CY[IIiB coIliaJIbHO-IIPAaBOBUMU 3acobaMu (HacamIiepes
3aX0aMH COIiaJbHOTO 3aXUCTy). ToMy BuU3HaAUEHHA
TOHATTSA «IIPABOBUH MeXaHi3M» Ma€ AaBaTU YABJIEHHSA
opo Te, AK caMe 3iMCHIOETHCA YU Ma€ 3MiHCHIOBA-
THCA IIPABOBE PETYJIIOBAHHA CYCHiIBHUX BimHOCHWH,
IIT0 BUHUKAIOTh ¥ KOHKPETHUX 00CTaBMHAX, YMOMK-
JUBJIOIOUN ITOCTYIIOBUM (3aJIe’KHO BiJ COIliaJIbHO-
€KOHOMIUHOTO PO3BUTKY JeP:KaBU, €BOJIIOIII TpaBOBOI
KYJBTYPHU B CYCIIiJIBCTBi Ta Aep:KaBi) POZBUTOK 3aKO-
HOJlaBCTBa Ta IIPABO3aCTOCOBHY MiAJIbHICTH Yy Bifmo-
BingHi cdepi.

BpaxoByrounm BuKJIazeHe IOTOAWMMOCH i3 TUM,
0 «y 3araJbHOMY CEHCi IpaBOBUU MeXaHiZM — IIe
3aKpuUTa cucteMa 3aco0iB i UMHHWKIB BIJIUBY Ha
cy0’eKTiB mpaBa, 3aBAAKU AKii HOPMATWUBHI BUMO-
T [0 IOPUAUYHO 3HAUMMOI CYCIiJIbHOI ITOBEJiHKU
cy0’eKTiB IpaBa 3HAXOOATH CBili IPAKTUYHUN BUAB»
[7, c. 136]. Taxkuit 3aradbHUN TiAXiA 70 POSyMiHHSA
IPaBOBOTO MEXaHiZMy MOXKEMO IIOMITHUTH i B JTOCJIi-
IKEeHHAX PAAy OpPUuCTiB-TpymnoBukiB. Hampukaan,
B.O. IIIBerns, po3riama0yuu 0COOJIUBOCTI 3a0e3meyueH-
HS cTabiIbHOCTI TPYAOBUX BiAHOCWH, HOXOIe NYMKH,
IIT0 TPABOBUM MeXaHi3MOM 3abe3IeueHHsA TaKUX IIpa-
BOBUX BiI[HOCI/IH «€ cucCTeMa yperyjJbOBaHUX UNMHHUM
3aKOHOIAaBCTBOM B3a€EMOY3TOIKeHUX (30aIaHCcOBaHUX )
OCHOBHUX (TPYZOIIPABOBUX) i JOMOMIKHUX eJieMeH-
TiB (cmocobiB, 3aco0iB 3a0e3meUeHHs), [0 Y CBOEMY
¢dyHKIIioOHAJIBPHOMY BUABI iHTerpoBaHi Ta opranisosa-
Hi, OyIy4Yu cCIpIMOBAaHMMU Ha 3aKOHHE, IOCTiJOBHE,
HAYKOBO OOT'pyHTOBaHe II epeKTUBHE 3a0e3IeUeHHsA
HAJIEKHOTO CTaHy mepebiry TpyJoBUX MPaBOBiTHOCHH,
AKi y3rom:KeHi mpaBoM IIpalliBHUKA Ta PoOOTOAABILA
Ha cTabinbHI TpPymoBi mpaBoBimHOCuUHU» [9, c. 160].
¥ cBoro uepry mpoBigHa ykpaincbka Buena O.B. Eme-
JIb, POSTJIANAI0YN CYTHICTh KOHCTUTYI[INHO-ITPABOBOTO
MexaHizMy 3a0e3meueHHs COIiaJIbHUX IIPaB JIIOAUHUI
Ta TPOMaAAHUHA, JOXOAe OYMKHU, IIT0 TAaKUM IIPaBO-
BUM MeXaHi3MOM € «mepenbadeHmil i 3akpinmiaeHui
3a DOIOMOTI0I0 KOHCTUTYIIIHO-IPaBOBUX HOPM Ta
rapaHTiil, 1110 BUSHAYAIOTH IIPABOBi 3acobu i MeToqU
IS CTAHOBJEHHS e(peKTUBHUX, KOM(POPTHUX Ta He-
00XiTHUX yMOB, JIOTiYHO BIOPAAKOBAHUI, TTOCJiTOB-
HUI Ta MiJTiCHUN TOPAAOK 3a0e3leueHHs COMiaabHUX
opaB JIOIWHU i TPOMaAdAHUHA, AKUN BKJIOYAE 37icC-
HEeHHdA peaJsrizallii, OXOPOHU Ta 3aXWCTy CYCIIIJIbHUX
BiTHOCUH MisK ocobaMu, IO PeaidoBYIOTH OCOOMCT
KOHCTUTYIIiTHO-COIliaJIbHI IIpaBa, a TaKOoK 3aCTOCY-
BaHHSA JNEPyKaBHOTO IPUMYCY V pPasi HeBUKOHAHHA
000B’A3KiB UM MOPYIITIeHHA 3a00POH 34451 TOCATHEH-
HA METHU II0JI0 BCTAHOBJIEHHA PiBHUX MOKJIMBOCTEMN,
KOMMOPTHUX YMOB Ta HaJEKHOTO PiBHA MOOPOOYTY
IS KOXKHOI JIIOOWHM ¥ rpoMagauuba» [4, c. 174].

Taxkosx caim 3BepHYTH yBary Ha Te, IO YKpaiH-
CbKUMU BUEHUMHU BiKe POOUJIUCH CIIPOOU chOpMYJIIO-
BaTU BU3HAUYEHHA IOHATTA IIPaABOBOTO MexaHisMy CO-
IiaJILHOTO 3aXMCTy (3a0e3meueHHs) Cy Al Ta MOXimTHIX
BUABIB IIboro MexaHismy. Hanpukaan, ykpalHcbKU
HaykoBelb i cyans O.0. BecmaysoB po3risamaoyum Me-
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XaHi3M CHCTEMH COIiaJIbHOrO 3a0e3IleueHHs CYALiB
B YKpaiHi, 1ox0o/ie IyMKU, ITI0 ITil TAKUM MeXaHi3MOM
CJiZ pPO3YMiTH «CHCTEeMYy TIPaBOBUX 3acC00iB, CIIOCO-
6iB Ta opM, AKi pesyabTAaTUBHO BIJIUBAIOTH HA BTi-
JeHHA KOMILJIEKCHOI CUCTeMH COIliaJlbHUX TapaHTil,
IIT0 CTBOPIOIOTH HaJEKHi o0CTaBMHU OJsa peasrisarii
TOBHOBAaYKEHb Ha 3MiMICHEHHA IIPABOCYAA Ta rapaH-
TYIOTH 3a/JI0BOJIEHHA (piHAHCOBUX, MaTepiaJbHUX, I10-
Tpeb 0e3ImMeKu CYAAi TOIO y MUTAHHAX BUHATOPOIU
3a TMpaIfio, BiATTOUMHKY, COIiaJIbHOTO CTpaXyBaHHI,
3a0e3IMeUeHHS JKUTJIOM Ta HEeOOXimHUMU I podoTu
3acobaMu, a TaKOXK IHIMTUMMY BaKJIUBUMU YMOBaMHU,
[0 BUCTYHAIOTh Yy AKOCTI KoMIleHcalil oOMexeHb,
YCTAaHOBJEHUX 3aKOHOJABCTBOM /JIA Iliel KaTeropii
oci6» [2, c. 174].

Om:xe, HaBeleHi mMigxoou M0 BU3HAUEHHS IIPABO-
BOIO MeXaHi3My, a TaKOK II0B’A3aHUX i3 COIiaJbHOIO
06e31IeK0I0 CYAIiB KaTeropii CTBOPIOIOTL TEOPETUUHY
OCHOBY nJaA (OPMYJIIOBAaHHA BUSHAUEHHS MMOHSATTS
«IIPaBOBUM MeEXaHi3M COIiaJbHOTO 3aXUCTy CYIIiB
B YKpaiHi», AK 0cOOGJMBOI IOPUANYHOI KOHCTPYKITiT,
10 I[JIICHO Y3TOAKYETHhCA i3 MPMHIIMIAMU IIpaBa,
I'PYHTYETHCSI HAa HOPMax YMHHOTO 3aKOHOIABCTBA,
a TAKOK OXOILIIE KOMILJIEKC 3aXO[iB Ta CIIOC00iB
COITiaJbHOTO 3aXUCTY CYAMiB, AKi 3MificHIOIOTHCS (3a-
CTOCOBYIOTHCA) YIIOBHOBAKEHUMH Ha Iie cy0’eKTaMu
y BizmoBigHUX hopMax Ajs 3abe3meueHHsa HAJIeKHOTO
piBHA comiasbHOI 0e3leKM TaKWX IPAIiBHUKIB (Tak
camMo — CYZIIiB y BimcraBIli, uieHiB ix cim’i).

3Baskalouu Ha BUKJAJeHe, a TaKOXK Ha IiIXoau
BUEHUX IIIOJI0 BUBHAUEHHA O3HAK IPABOBUX MeEXaHi3-
MiB [auB., Hamp.: 3; 6; 10—13], ToxoAUMO BUCHOBKY,
10 JJIA ITPABOBOTO MEXaHi3MYy COIliaJIbHOTO 3aXHUCTY
cynniB B YKpaiHi Hapasi XxapakTepHUMU € HaCTYyIHi
O3HAKMU:

1) nmpaBoBUI MexaHi3M COI[iaJIbHOTO B3aXUCTY
CynniB B YKpalHi BumimBae i3 3arajbHOI COIiasb-
HOI IOJITUKU AepsKaBU, AK COIiaJbHOI Ta IIPaBOBOIL
Iep:KaBU, a TAKOK 3 TMOJIITUKY 3a0e3meUeHHs ITPaBo-
cynna B YKpaiHi, AK B IIPaBOBi#l Ta AeMOKpPaTUUYHINA
IeprKasi;

2) TpaBOBUI MeXaHi3M COIiaJbHOTO 3aXUCTY CYI-
IiB B YKpaiHi, 4K cucTreMHa IOPUANYHA KOHCTPYKILidA,
KOMILIEKCHO Y3TOMKeHa i3 KOHKPETHOI0 MEeTOI0 CBOTO
CTBOPEHHA Ta [Mii, Ha JOCATHEHHA AKOIl CIPAMOBYETH-
cA KOMILJIEKC 3aBAAaHb IIHOTO IIPABOBOTO MeXaHizMy.
BaxxauBicTh MeTu MexaHidaMy o0yMoBJIeHa TUM (haK-
TOM, IO «MeTa iCHyBaHHA, QYHKITiIOHyBaHHA (3Mific-
HeHHS) OyIb-AKOTO Cy0’eKTy (IIpeaMery, IIPOIIecy)»
«BU3HAUAE JUHAMIUHY 00’ €KTHUBAIiIO0 IILOTO CY0 EKTY
(Tpegmery, IpoIlecy) B IPaKTUYHiM AifiCHOCTi, 3BOM-
uy i1 0 IeBHOI JioriyHol (hopMU, PO3YMHICTE i pari-
OHAJIbHICTL AKOI 00YMOBJIIOETHCS JOCTATHLOIO aleK-
BaTHicTIO BixmoBigHOoi Metu» [14, c. 101]. Tak mera
IPaBOBOTO MEXaHiI3MYy COI[iaJIbHOTO 3aXUCTY CYAIiB
BUABJSIETHCA Y MBOX aCIeKTax: MO-IepIie, 3aJ0BOJIeH-
HSA MEeBHUX iHTEpPeciB CyAMiB, CYCIJILCTBA Ta JePiKaBU
y comianbHi# Ta iHmWUX chepax comiambHOTO OyTTA
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MIJIAXOM 3aJ0BOJIEHHSA iHTEepecy CyAIiB B iX colliajb-
HOMY 3aXWCTi, II[0 B MPAKTUYHIN JIICHOCTI OCATAETH-
cs1, KOJIM JOCATHYTA MeTa COIiaJibHOTO 3aXWCTy 3a3Ha-
YEeHOTO KOJIa IPaIliBHUKIB; mo-Apyre, 3abe3meueHHs
IpaBOBOi HOPMATUBHOCTI B3aeMonii cy0’eKTiB, AKi
3a0e3MIeuyIOTh COLIaIbHUN 3aXUCT CYAIiB, MisK c000I0
Ta 3 CYAAAMI, a TaKOXX CYAAiB MisXk cO00OI0 3 METOIO
3aXMCTy CBOTO IIpaBa Ha COIliaJbHUI 3aXWCT, Ta HA
peaisarifo 1mporo cy6’eKTuBHOTO mpaBa. To6To, MeTa
IIHOT'0 IIPABOBOI'0 MeXaHi3My CTBOPEHHS Ta HigTpUM-
Ky iCHyBaHHA ONTUMAJbHUX YMOB (DYHKITiIOHYBaHHA
CHCTEeMH COI[iaJIbHOTO 3aXWCTy BiIIIOBiIHOTO KoJa
OpaIiBHUKIB, 3a AKUX Y HAJEKHOMY BUTJIAIL JOCA-
TaeThbCs METa COIiaJbHOTO 3aXUCTY CYIAAiB (TaKOMK
cynmiB y Bigcrasiii). I11o K cToCcyeThCsI 3aBAaHDb IIHOTO
IIPaBOBOT'O MEXaHiZMYy, TO HUMU € IILJIAXYM 00’ €KTUBa-
il MeTu i 3aBHaHb COI[IAJIBHOTO 3aXMCTy BKa3aHOTO
KOJIa TIPaIliBHUKIB, M0 Y3TrOIKYETHCA i3 TPUHITUIIAMU
mpaBa, JOKTPUHOIO COIiaJbHOTO 3aXMCTy, & TAKOXK i3
TMOJIOYKEeHHAME UMHHOTO 3aKOHOIAaBCTBA;

3) TpaBOBUIT MeXaHi3M COI[iaJbHOTO 3aXUCTY CYII-
IiB B YKpaiHi BUKOHye KoMILIeKe QynKItii. Ileit mpa-
BOBUI MeXaHi3M, BOJMBAIOUYM Ha BiAIIOBiJZHE KOJIO
cy0’eKTiB I Ha 3a3HAUEHi coIliaJbHi BiHOCHHM, IIO-
CcTae B SIKOCTI JIOTIWHO OpraHi3oBaHOl Ta JUHAMiuHOI
CHUCTEMU eJIEMEeHTiB, AKi JO3BOJAIOTH KOMIIJIEKCHO
3IiJICHIOBATY IIPABOBUM BILJIMB HA CBilOMiCTB i mmoBe-
OiHKY 3a3HAUYeHUX CYy0’€KTiB, B3A€MOLil0 MiX HUMU
IJIS TOTO, 100 MOCATTH y HNPAKTUUHIN miaabHOCTI
YMOB coIliajgbHO 6e3meuHoro OyTTaA cyaniB (cyamiB
y BimcraBIli, uieHiB iX cimeli) 3 BUKOPUCTAHHAM 3a-
cobiB COIiaJIbHOTO 3aXHCTY, 4 TAKOXK BCTAHOBJICHHS
OPaBOIMOPAAKY Yy cdepi comiaJbHOTO 3aXUCTy CY-
miB. Ilpum mpomy cuig matu Ha yBasi, mio GyHKIiT
IOCJIiI»KyBaHOTO MPaBOBOTO MexaHi3My BimoOpaska-
I0Th (DYHKIII1 COI[iaJIbHOTO 3aXMUCTy CYALiB 3arajom,
a caMe: TO-TepIlie, 30CEePEIKYIOUN yBary CUCTEMU
COITiaJILHOTO 3aXWMCTy Ha moTpebu 3abes3meueHHsA CO-
IiaJbHOI 0e3IIeKM CYALiB 3araJbHUMU 3aXO0JaMHU CO-
IMiaJbHOTO 3aXMUCTY COI[iaJIbHO-eKOHOMIiUHOTO, IIOJIi-
TUYHOTO, AeMorpadiunoro, indopmariiimoro ta iH.
xapakTepy (BuUAB 3arajJbHUX (PDYHKIIiH COIiaJbHOTO
3aXUCTy CYIAAiB); MO-APYTe, KOPEJIOI0YU Iif0 CHUCTe-
MU COIiaJIbHOTO 3aXMCTY MPAIiBHUKIB (HeBix eMHOIO
Ta 0COOJUBOIO, aBTOHOMHOIO YAaCTHUHOIO SIKOI CHCTe-
Ma COIIiaJILHOTO BaXWCTy CYAAiB) moTpebaMm Bpaxy-
BaHHA crenudivHUX comMialbHUX PUBUKIB, IMOB’A3a-
HUX i3 mepeOyBaHHAM MpaliBHWKAa Ha mocali Ccynni,
a caMe KOperymouu OpraHisaimiiiHy, IIPDEeBEHTUBHY,
BiTHOBJIIOBAJIbHY, BPiBHOBaKYyIOUy (KOMIIEeHCAIlili-
HY), afanTaiiiiHo-CTUMYJIIOI0UY, COIliaJbHO-3aXUCHY
Ta colliaJbHO-peabimiTaliiny GpyHKIIiI0 coliaJabHO-
ro 3axucTy (BuAB 0a30BuUX (QYHKIIiH COIiaJdbHOTO
3aXUCTY CYIIiB); IIO-TPETE, CIPUSAIOUN HAJIEIKHOMY
30aaHCYBaHHIO IIyOJiYHUX i MpUBAaTHUX iHTepeciB
B chepi coIiaIbHOTO 3aXUCTY CYAMiB IJIAXOM BILIM-
By Ha BiATIOBiZHE KoJ0 cy0’eKTiB i ix BigHOCMHU 3a
JLOIIOMOT'0I0 KOHTPOJIbHO-IIPO(QiTaKTUUYHOI, iIHHOBA-

mitHOoi, imeosioriunoil MYHKIII Ta QYHKI[I TPUXUIE-
HOCTi (BusB (haKyJIbTATUBHUX (PYHKIIH COIiaabHOTO
3aXUCTy CYIIiB);

4) mpaBOBUiI MeXaHi3M COIiaJIbLHOTO 3aXUCTY CY/I-
IiB B YKpaiHi I'PDYHTYEThCA HA KOMILJIEKCI IIPUHITUIIIB
Ta HOpMAaX 3aKOHO/ABCTBA, K1 OXOIJIEHI CTPYKTYPOIO
mporo mexaHiamy. HocaigKyBaHUI TpaBOBUIT MeXa-
Hi3M € YaCTHMHOIO ITPaBOIOPAIKY, a BiATaK I[IIKOM
3aK0OHOMIipHO, IIIO B NPaBOBi#l, JeMOKpaTUUHiil Ta
COIliaJIbHIN AepKaBi TaKWil MeXaHi3M CTBOPIOETHCA
Ta i€ y BiAODOBiAHOCTiI MO MPWHIIUIIIB COI[iaJIbHOTO
3aXMCTY CY[IAiB, a TAKOXK Ha MificTaBi HOPM UMHHOTO
3aKOHOJIaBCTBAa, IO BU3HAYAIOTh COIliaJibHi ITpasa,
crocobu ix peasisairii, a TakoK pPi3Hi acCIeKTH COIli-
aJLHOTO 3aXUCTy CyaaiB. SIK BOaUaeThCA, IPUHITUIN
COIiaJIbHOTO 3aXMUCTY CYAIiB € CHCTEMOIO, AKY CKJIa-
IaloTh 3araJIbHOIIPABOBI IPUHIUOUN (BEepXOBEHCTBA
npaBa, JIOAUHOIEHTPU3MY, 3aKOHHOCTi, PiBHOCTI,
CIIPaBeAJINBOCTi), Tajays3eBi (cmerianpHi) IPpUHIUTIN
(e OCHOBHUMU IIPUHITUTIIAMYU COITiaJIBHOTO IIpaBa Y Kpa-
iHU), a TaKOYK OCOOJMBI MPUHIUIIN, IO CTOCYIOTHCA
COIIiaJbHOTO 3aXWCTy CYAMiB, IPUIMAIOUM OCOOJIM-
BOCTi cTraTycy Takux mpariBHuUKiB. IIlo K cTOCyeTh-
CcA HOPMATUBHO-IIPABOBOI OCHOBU COI[iaJIbHOTO 3aXW-
CTy CYIIiB, TO BOHA € 6araTopiBHEBOIO, OXOILIIOIOUN
piBers HOpM KoHcTuTynii Yrpainm, piBeHb HOPM
Mi’KHapPOIHO-TIPABOBUX aKTiB, PiBeHb HAI[IOHAJTBHUX
3aKOHO/JJaBUMX AaKTiB, PiBeHb HAIIOHAJBHUX ITiI3aKOH-
HUX aKTiB Ta PiBeHb BiITIOBiAHUX JOKAJbHUX aKTiB;

5) TpaBOBUII MexaHi3M COI[iaJbHOTO 3aXUCTY CYI-
IiB B YKpaiHi XapaKTepu3yeThCs COIliaIbHO-TIPABOBUM
3HaUeHHAM. YKpaiHcbKuii HaykoBerb B.O. IlIBeis
CIIPaBeAJIMBO KOHCTATY€E, IO AJA OYAb-AKOTO IIpa-
BOBOTO MEXAaHi3My XapaKTepPHUM € Te, ITI[0 BiH MOKe
«YMOJKJINBJIIOBATHA KOMILJIEKCHUUN BILJINB Ha 00 €KT
BILJIMBY Ta Ha iHIMUX Cy0’€KTiB IIpaBa; MOYKe YUMHUTU
AK IIO3UTUBHUM, TaK i HeraTUBHUU BILJIUB Ha JIIOAUHY,
CYyCIIiIBCTBO Ta mep:xaBy» [9, c. 165]. Pasom i3 Tum,
IOPUCT-TPYAOBUK HATOJIOIYyE HA TOMY, IO B «OyIb-
AKiN comianbHIN Ta IpaBOBill mepskaBi, B AKill Ha-
JEeXHUM YMHOM (PYHKI[IOHY€ ITpaBOBa CHUCTeMa, He
MOXKYTh CTBOPIOBATUCS ITPABOBi MexaHi3MU, AK1 HEBU-
IpaBaaHoO MIKOAATH IIill CUCTEMI Ta ITpaBaMm JIIOAUHU,
cycmiaseTBy» [9, c. 165]. He BUKINKAE :KOTHUX CYM-
HiBiB, III0 TPaBOBUII MEXaHi3M COIiaJbHOTO 3aXUCTY
cyAmiB B YKpaiHi He MoKe OYyTH BUKJIIOUEHHAM 3 OK-
pecseHoTo IpaBuUa. 3arajioM, OCMUCJIIOIUN 0CODIIBE
COIliaJIbHO-IIPABOBE 3HAUEHHS ITPABOBOTO MEXaHiZMYy
COI[iaJIbHOTO BaXWUCTY CYAAIiB B YKpaiHi ciig 3ayBa-
JKUTHU, III0 TaKe 3HAUEHHSA B I[IJIOMY BUABJISAETHCA
Y HACTYIITHOMY: a) Ileil IpaBOBUIl MeXaHi3M 3IificHIOE
BILIMB Ha IIOTEHI[iaJ BUABY CYZOBOl BJIaJM B JepsKaBi,
a TaKOX Ha (DYHKI[IOHYBaHHS CUCTEMU IIPABOCYAIA,
10 € KUTTEBO BAXKJMUBOI OIIOPOIO0 AEeMOKPATUUYHOIL
CHUCTEMU [EPKaB, a TAKOXK OJA NMaHyBaHHSA MIpaBa
B TaKii mepskaBi Ta cycmijbCcTBi; 0) TpaBoBUil Mexa-
Hi3M COITiaJbHOTO 3aXUCTY CYAAiB PO3POOJIEHO CIeIri-
aJLHO MIJIs1 3aJ0BOJIEHHA YHIiKaJIbHUX TOTPed CynaiB
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y sabesmeueHHi ix (Ta ujgeHiB iX cimeii) comiaabHOI
0e3meKu, AKi B HUX BUHUKAIOTH B PE3YJIbTATi BIJIUBY
Ha HuX (BiporimzHocTi BIJIMBY) COIliaJbHUX PUSUKIB,
00yMOBJIEHUX TIepe0yBaHHAM 0co0M Ha mocami CyI-
Oi Ta IIOB’sI3aHMMMU i3 MM OOCTaBUHAMM JIiliCHOCTI;
B) COITiaJIbHUI 3aXUCT CYAMiB CTBOPIOE YMOBU COITiaJIb-
HO 0e31meuHoro OyTTA CYAIiB, Y Pe3yJabTaTi UOTO CYAIA
CIIPOMOXKHUI peajlisyBaTU CyAOBY BJIay, IO CIIPUSE
3arajbHill cTabiTbHOCTI, KYJIbTUBYBAHHIO CITPABEIJIN-
BOCTi B iep:KaBi Ta CcycmiJbCcTBi, 301MBbIITEeHHIO TOBipH
CYCITiJIbCTBA IO CUCTEMU IPABOCYIIsS Ta IO Aep:KaBWU,
a TaKoXX CIpusde 3aL0BOJIEHHIO €BPOiHTerpamiiiHmx
mparHeHb YKPAlHChKOTO HApPOAy; I') IIPABOBUI MeXa-
Hi8M COIiaJILHOTO 3aXUCTY CYAMAiB COPUAE BUKOHAHHIO
BUMOT (pyHIaMEHTAJIbHOTO IPUHIMNOY PIiBHOCTI ycix
mepen 3aKOHOM, aj»Ke mepeOyBaHHA IPOMaAAHUHA Ha
mocami cynmi, 1o mepenbauae BUKOHAHHSA HAA3BUYAM-
HO BaXXKJIMBOI my0OJiuHO BiagHol QyHKINI (peasisarii
CyZIOBOI BJIaZIMI) Ta 3aCTOCYBAHHSA OO 0COOM HU3KU
agMiHiCTpaTMBHO-IPABOBUX 00MEKeHB i 3a00pOH, He
MOJK€e CYIIPOBO/MKYBATHUCH HiBEJIIOBAHHAM JIFOACHKOI
IpUPOAY TpaliBHUKA, KOTPUil IepedyBae Ha BiAmo-
BimHi# mocani, i moTpedye 3a0e3meueHHA HAJIEKHOTO
piBHSA coriasbHOI Oe3meKru;

6) mpaBoBUII MexXaHi3M COIiaJbHOTO B3aXUCTY
cynniB B YKpaiHi xapaKTepusyeThCcA TUM, II[O BiH €
CHUCTEMHUM YTBOPEHHSAM, II[O OXOILJIIOE TaKi KJIIOUOBi
eJIeMeHTU: a) IPUHIIUIN COIiaJILHOTO 3aXUCTY CYIIiB,
110 3a6€e3MevYy0Th KOHIIEITYaJlbHY OCHOBY (DYHKITIOHY-
BaHHA IIPABOBOTO MeXaHisMy; 0) HOPMaTMBHO-IIPABOBi
aKTH, 10 YIOPAAKOBYIOThH c(hepy COIiaJbHOTO 3aXM-
CTYy CYAmiB; B) cy0’€KTH, 3aJIyueHi B CHCTEMY COIliaJb-
HOTO 3aXMCTy CYAIiB (IIe CTOCYETHCS i caMUX CYIIiB,
30KpeMa, B KOHTEKCTi iX AiAJBHOCTI B opraHax Cy/I-
IiBCBKOTO CAMOBPANYBAaHHA Ta OpraHax CY/AJiBCbKOTO
BpAAyBaHHA); T) ¢hopmMu (B paMKaxX HUX CIIOCO0OU i 3a-
co0u1) COITiaIbHOTO 3aXUCTY CYAMiB, AKi OKPECIIOI0TH
pisHOMAHITHI HAaIPAMU COIiaJILHOTO 3aXUCTYy (cepes
AKUX HAIPSAM MaTepiaJbHOTO 3a0e3meueHHsa, HATIPAM
OXOPOHU 3I0POB’s, JKUTJIO-TTOOYTOBUI HATIPAM, TPYIO-
OpaBOBUU HANIPAM, HAIIPAM CTPaXyBaHHA, ITeHCIHHUHI
HampaM Ta i". [guB., Hamp.: 15]). ¥V cykymHOCTI IIi
€JIEMEHTHU IIPABOBOTO MEXaHi3My COIiaJIbHOTO 3aXUCTY
CcyIniB B YKpalHi cnpuaioTh epeKTUBHIN peryJiio-
BaHHIO Ta peaJisallil 3aX0iB COI[iaJIbHOTO 3aXUCTY
CYAmIiB, AK MPAI[iBHUK 3 OCOOJUBUM TPYAOIPABOBUM
CTaATyCOM.

BucHoBEKHU. ¥Y3arajJbHIOIOUN BUKJIAJEHE CJIiI 3ayBa-
JKUTH, 110 KOHIIENITYyaJbHi OCHOBU IPaBOBOTO MeXa-
Hi3MYy COIIiaJbHOTO 3aXUCTy CYIAAiB MAalOTh OUEBUIHE
TpaKTUUHe 3HAUEHHS, ajJKe: MO-Ieplille, BU3SHAUAIOTH
byHIaMEeHTANIbLHY BasKJIUBICTL 3a0e3MeUeHH COIlialhb-
HOI 0e3IleKHu CyAai 3axX0QaMI COI[IaJILHOI0 3aXICTY, SIK
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0CO0JIMBOTO TIpaBa CyAAi, AK JIOAWHU, TPOMagIHUHA

Ta MPAI[iBHUKA 3 0COOJUBUM TPYAOIIPABOBUM CTATY-

CcOM, HAaABHICTH SIKOTO OOYMOBJIIO€ BUHUKHEHHS Ta

TOCUJIEHHA iCHYIOUUX COI[laJIbHUX PUBUKIB AJIA CYI-

nmi. Ilo-gpyre, i KOHIENTyaJbHI OCHOBU IIPABOBOTO

MexXaHidMy KOHCTATYIOTb, IO CYOIi, IK BasKJIUBI IJIs

icHyBaHHSA JIepsKaBU B SKOCTi ITPABOBOI, JeMOKPaTUU-

HOI Ta coliaJbHOI Jep:KaBU, BUKOHYIOTh OCOOJUBY

poOJb, Ba'KJWBIiCTh BUKOHAHHA SKOI He MOXKe OyTu

apryMeHTOM IJI HeXTYBaHHA COIlialbHOI 6e3meKu

TaKWX MPAIiBHUKIB (KOJIM coIiajibHi mpaBa Ta imImi,

moB’A3aHi i3 HAOYTTAM colliaJbHUX GJarT mpaBa, Cy-

IiB 3BYXKYIOTHCA B Pe3yJbTaTi 3aCTOCOBYBAaHHSA MO

HUX aIMiHiCTPaTMBHO-IPABOBUX OOMEKeHb i 3a00pOH,

TO B TAKOMY pasi Taki BTpaTu moOBUHHI OyTu cynmi

KOMIIEHCOBaHi JAep:kaBoio). ¥ IIbOMY CeHCi IpaBOBUM

MeXaHi3M COIiaJIbHOTO 3aXUCTY CYAAiB TAKOXK BU3HAE,

IO CYAAi MalOTh 3aKOHHI CIIOAiBAHHS IIOJO TOTO, IO

BOHU OYAyTh HAJEKHUM UNHOM 3aXUIIEHUMU TepiKa-

BOIO BiJ comiaibHUX PUBUKIB i BiporigHOCTI 3a3HATU

KPUTUYHOTO PiBHA cOIiaJbHOI BpasjiuWBOCTi, KOTPi

MOJKYTh BUHUKHYTHU: AK ITil YaC BUKOHAHHSA POOOTHU

Cynni, Tak i B 0COOMCTOMY 3KHTTi; K BiJHOCHO Ccynai

(cymmi y BimcraBIri), Tak i mromo uieHiB cim’i cymmi

(30KpeMa, B pe3yJbTaTi HEIIpaBOMipHOTO BILJIMBY Ha

CYAAiB IIJIAXOM BILIUBY Ha #oro 6Jus3bKux ocid). Ta-

KMM YMHOM, X04Ya IIPAaBOBUU MEXAaHi3M COIiaJIbHOTO

3aXMCTy CYAAiB B YKpaiHi B I[IJIOMy € TEOPETUUHOIO

KOHCTPYKI[i€I0, BiH TaKOXX Ma€e IMPaKTUYHI HaCJif-

KU JJIA PeajbHOTO 3MiliICHEHHA 3aXO/iB COIiaJIbHOTO

3aXMUCTy, a TaKOXK /s 3a0e3meueHHs He3aJIesKHOCTL

CYZIOBOI BJIaAM, CAMOCTiHOCTI CyAJIiB 1 TOMY — HIJISI

maHyBaHHA IIpaBa B JIepiKaBi, 3a AKOTO0 MOIKJIMBUU

CTaJIUi PO3BUTOK CYCIIiJILCTBA.

ITomo HayKOBOI HOBU3HU B CTATTi (BJIacHa po3-
pobka) cirim 3a3HAUUTH, IO B il HAYKOBill PO3Bif-
i ymepiie KOMIIJIEKCHO OKPECJEHO CYTHICHUI 3MicT
Cy4YacHOT'O IIPaBOBOT'0 MEXaHi3MYy COI[iaJIbHOTO 3aXW-
cty cynmiB B Ykpaimi. Hua gocarseHHa 1miei metu
aBTOPOM:

— no-nepuie, yIOCKOHAJIIEHO aKTYaAJIbHY HAYKOBY TYMKY
1040 YHiBepcaJIbHOL iHTepIpeTaliil MOHATTA «IIpa-
BOBUI MeXaHi3M», AK 0COOJMBOI IOPUANYHOI KOH-
CTPYKIIil, III0 Ma€ BasKJIMBE NMPAKTUYHE 3HAUYEHHA
IId MaHyBaHHSA IIpaBa B JIeP)KaBi Ta CyCIiJIbCTBi;

— no-Opyze, Buepiiie chopMyIbOBaHe BUBHAUEHHS II0-
HATTA «IIPABOBUM MeXaHi3M COI[iaJIbHOTO 3aXUCTY
cynniB B YKpaiHi»;

— no-mpeme, OTINOJIEHO HAYKOBY AYMKY II[OAO iH-
CTPYMEHTAJBLHOTO HifXOAy M0 3a0e3meueHHs COIli-
aJbHOI 0es3leKu CyAAiB 3a paXyHOK BUOKPEMJIECHHS
Ta aHajJidy KJIIUYOBUX BJIACTHUBOCTEH IPaBOBOTO
MeXaHi3My COIliaJIbHOTO 3aXMCTY CYAAiB B YKpaiHi.
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