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MPOBJEMM JOKA3YBAHHSI Y KPUMIHAJILHUX
MPOBAJ)KEHHSIX IIIOJ0 OKPEMUX KATEI'OPIii OCIB
MMPOBJIEMBI JIOKA3BIBAHUSI IO YTOJIOBHBIM
MPOU3BOJCTBAM B OTHOINEHUU OTJEJbHBIX KATETOPHIA
JINLL
PROBLEMS OF PROVING IN CRIMINAL PROCEEDINGS IN
RELATION TO CERTAIN CATEGORIES OF PERSONS

Anomauia. Y cmammi posensioaemvcsi 3a2anbHUli  IMyHimem  8i0
KPUMIHAIbHOI 8I0N0BIOANLHOCH, PO32NISIHYMO BIOMIHHICMbL OUNIOMAMUYHOSO
iMyHimemy 8i0 npusineie 6 KOHmMeKCmi 30iUCHEeHHs NpoYecyarbHux Oill
HanpaeieHux Ha 30upanHs O00KA3i6 HA mepumopii  OUNIOMAMUYHO20
npeocmasuuymea nio0 4ac nposeoeHHs 00Cy008020 pO3CAI0Y8AHHA U000
KPUMIHAIbHUX NPABONOPYUIeHb BUUHEHUX CHIBPOOIMHUKAMU OUNLOMAMUYHUX
npeocmaenuyms. Poszensoaiomvcs numanua nog’sizami 3 0COOIUBOCHIAMU
00KAa3y6aHHs Ni0 4ac po3Cii0y8aHHs KPUMIHAILHUX NPABONOPYULEHb BUUHEHUX

CYyOOsIMU.
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Kniouoei cnoea: oOokasysanms, 0o0Kaszu, OUNIOMAMUYHI Npuginei,

OUNIOMaAmMu4HULL IMyHimem, cy00sl.

Aunnomayusa. B cmamve paccmampueaemcs oOWUL UMMYHUMeEm Om
V2ONI08HOU OMBEMCMBEHHOCMU, PACCMOMPEHO OMAuYUe OUNIOMAMUYECKO20
UMMYHUmMema om Npueuiecutl 8 KOHmMeKkcme 0CyujeCmeienuss npoyeccyaibHux
oelicmeutll HANPAaeleHHvlX HA coOupauue 00KA3amelbCmse HA MmMeppumopuu
OUNNIOMAMUYECKO20 NPeOCmAa8UmMeNbCmea 80 8pemMs NPOBeOeHUs. 00CYy0eOHO20
pacciedo8anusi 8 OMHOWEHUU Y2OJI08HbIX NPABOHAPYULEHUL COBEPUICHHBIX
COMPYOHUKAMU OUNJIOMAMU4ecKux npedcmasumenscms. Paccmampusaiomces
BONPOCHL CBA3AHHBIE C OCODEHHOCMAMU OOKAZBIBAHUSL B0 8PEMS PACCIe008AHUS.
V20NI08HBIX NPABOHAPYULEHUL COBEPUIEHHBIX CYObAMU.

Knioueevie cnosa: ooxasvieanue, 0oxazamenbcmed, OUNIOMAMUYECKUE

npueuniecuu, OUNTOMAMUYECKULL UMMYHUNIEem, Cyab}l.

Summary. The article provides a general analysis of immunity from
criminal liability. Diffrences between diplomatic immunity and privileges have
been dealt with during carryng out of procedural activities to collect evidence
on the territory of diplomatic mission during pretrial investigation against
criminal offences committed by diplomatic staff. It has been mentioned that
immunity provides taking out foreign offitial representatives from state
Jjurisdiction.

Key words: proving, evidence, diplomatic privileges, diplomatic

immunity, judge.

JlokasyBaHHs, OyAyud  PpI3HOBHJOM  MpPOIECyaldbHOI  JiSUTBHOCTI,
CIOpPSIMOBAaHO HAa BCTAaHOBJEHHA OOCTAaBUH, IO BXOJATH JIO MPEIAMETY
JI0OKa3yBaHHS. 3acTOCYBaHHS MPABOBUX HOPM Mependayae BCTAHOBJICHHS
(akTHYHUX OOCTaBMH MNUIAXOM JoKazyBaHHsA. Hopma mpaBa He Moxke OyTH

3aCTOCOBaHA, SIKIIO HE 3'1COBaH1 3 JIOCTOBIPHICTIO OOCTABUHU, 3 HASIBHICTIO IKUX
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3aKOH TMOB'A3y€ ii MAi0, SKII0O HE BCTAHOBJIEHUH CTaH CaMUX CYCHIJIBHUX
BIJIHOCHH, PETYJIOBaHHS SKUX IMependadaeThcs HOpMOIO. BuHeceHHIO akTa
3aCTOCYBaHHS HOpPM IIpaBa Mepeaye Mpouec JoKa3yBaHHS. Yce 1€ 00yMOBIIIOE
T€ 3HAYEHHs, 110 3aliMa€e MpoleC TOKa3yBaHHs B IPABOBOMY PErYJIIOBAHHI.

UuHHE 3aKOHOJABCTBO VYKpaiHUM Tmepeadadae OCOOJMBUM TOPSIOK
MPUTATHEHHS /10 KPUMIHAJIBHOI BIAMOBIJATBHOCTI OKPEMHX KaTeropid ocio.
[lepeBaxkHO L MOCanOBI 0COOM, AKI 332 CBOIM INPABOBHM CTaTyCOM HaJlIEHI
KOHCTUTYIIMHUMH TapaHTIsIMU  HenoTopkaHocTi — [Ipe3uaeHTt, HapoHi
JenyTaTy 1 CyJIl, NPAIiBHUKUA JUIMJIOMATUYHUX MPEICTaBHULTB 1 T.J. MeTor
HAIIOTO JOCIIIKEHHS € PO3IJIsi[ OCOONIMBOCTENH MPUTATHEHHS 10 KPUMIHAIBHOI
BIIMOBIAANBHOCTI Ta crnenu@ika J0Ka3yBaHHS Y KPUMIHAIbHUX MPOBAIKEHHSIX
110/10 HAPOJHUX JICTYTAaTiB, CyJIIB Ta AUTUIOMATUYHUX MPEJICTABHUKIB.

B 1bOMy KOHTEKCTI JOPEYHO PpO3IVISIHYTH MUTAaHHA IMYHITETY BIJ
KpUMIHAJIbHOI BignoBiganbHOCcTI. Jlykamyk I. I. 3a3HaumB, mo mnpuBuiei Ta
IMYHITETH OpraHi3ailiil 1 iX mepcoHaqy BU3HAUAIOThCS CTATyTaMH OpraHi3allii,
0araToCTOPOHHIMM  KOHBEHI[IIMH, JBOCTOPOHHIMH yroJamMu 3 KpaiHOIO
nepedyBaHHs. 3HAUYHY POJIb BIAITPAIOTh 1 3BUYAHI HOPMU MIXKHAPOIHOTO MpaBa
[4, c. 93].

o kaTteropiif oci0 Ha SIKUX MOIIUPIOETHCA TAKUI IMYHITET BITHOCATHCS
HacaMmmepea AumioMatuyHi areHTd. (Ocoba  IUIUIOMAaTHYHOTO — areHra
HeJloTOpKaHHA. YlieHu ciM'T TUIJIOMAaTUYHOTO areHTa, 110 XUBYTh Pa30oM 13 HUM,
KOPUCTYIOThCSL ~NPUBUIEAMHM W  IMyHIT€TaMHd JAUIUIOMAaTUYHUX  areHTIB.
CriBpoOITHUKM A MIHICTPATUBHO-TEXHIYHOTO TMEPCOHANy MPEACTABHUIITB 1
YIEHU iXHIX CIMEH, SIKIIO BOHM HE € TPOMaJsIHAMHU Jep>KaBU IMepeOyBaHHS,
MalpTh MNpUBLIET Ta IMYHITETH, AHAJOTIYHI AUIUIOMAaTUYHUM areHtam. lle
nependavueHo [lomoxkeHHsIM MPO AUIIOMATHYHI MPEICTABHUIITBA 1 KOHCYJIbChKI
YCTaHOBH 1HO3EMHUX JIepKaB B YKpaiHi, 110 3aTBepakeHe Ykazom I[Ipesuaenta

Vkpainn 10 yepBHs 1993 poky. PoOITHHKM KOHCYJIBCBKOI YCTAaHOBU MOXYTb
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BUKJIMKATHUCH 1 JIONMUTYBATUCh SIK CBIJKH, aje HE 3000B's13aH1 JaBaTH MOKAa3aHHS
3 MUTaHb, MOB'SI3aHUX 13 BUKOHAHHAM X (QYHKIIIH.

JunnoMaTUYHUMH TIPUBUICSIMUA Ta IMYHITETaMU € OCOOJIMBI TIpaBa Ta
nepeBaru, siki KpaiHa nepeOyBaHHs HaJla€ NTUIUIOMAaTUYHUM IPEICTABHUIITBAM,
CHELIAJIbBHUM  MICISIM, MPEACTaBHUIITBAM  JEpKaB NpPU  MIKHAPOJHUX
MDKYPSIIOBUX OpraHi3aiisix, JelieralisiM Ha MIDKHAPOJAHUX MIKYPSIOBUX
KOH(EPEHINIIX, IXHIM IJIaBaM Ta CIIIBPOOITHUKAM.

JlunioMaTUyH1 OpHUBLIET Ta IMyHITETH CKJIAJA0Th €IMHE MOHATTS, OJHAK
MDK WOro OCHOBHUMH CKJIQJOBUMHU ICHYIOTh CyTT€BI BigMmiHHOCTi. [lix
IMYHITETOM CJI1Jl PO3YMITH BUJIyYEHHS 3-T1]] FOPUCIUKIIIT Iep>KaBU NepeOyBaHHS
oQ1UIHUX MPEJCTABHUIITB 1HO3EMHOI JIEPKABU, iIXHBOIO MEPCOHATY Ta 1HIIHMX
0ci0, K1 KOPUCTYIOTHCSI MI)KHAPOJAHUM 3aXHUCTOM, 1 JOTPUMAHHSI CTOCOBHO HHX
MPUHINIY HETOTOPKAHHOCTI. IMyHITET, TAKUM YMHOM, BUCTYMAE SIK IHCTPYMEHT,
MOTPIOHMM 1Jis Oe3MepelKoJHOTO BHKOHAHHS OpraHaMH 30BHIIIHIX 3HOCHH
JIep>KaBU Ta iX CHIBpOOITHUKAMH MOKIaJACHUX Ha HUX (YHKIIIH.

Ha BiaMiHy BiJ IMyHITETIB, IPUBLIE — II€ NI€BHI MUIBIU Ta MEPEBAry, K1
HaJIal0ThCA JIEPKABOIO NepeOyBaHHs OpraHaM 30BHIIIHIX 3HOCHH 1HIIUX JI€pKaB
1 CIBpOOITHUKAM IIUX OPraHiB 3 METOI CTBOPEHHS HAWCMIPUSITIUBIIIUX YMOB
TUTsL 1X (DYHKIIIOHYBaHHS.

3a3HauuMo, 10 JAUIJIOMATUYHI MPUBLIET AlIOTh y OUIbII BY3bKiH cdepi
ICHYIOUOT'0 ITPaBOMOPSIAKY KpaiHu nepeOyBaHHs, a HE BChOTO MPABOMOPSAIKY, SIK
LI€ CTOCYETHCS IMYHITETIB.

JlunimomMaTUyHI TpUBLUIET Ta IMYHITETH HIAPO3AUISIOTHCS Ha JIBI OCHOBHI
IpyNu: MPUBLIET Ta IMYHITETH TUIJIOMATUYHOTO MPEIACTABHUIITBA K OpraHy
JIepkaBU ¥ OCOOMCTI TmpuBLIei Ta IMYHITETH UICHIB JIUILIOMAaTHYHOTO
nepcoHany mnpeactaBHUNTBA. [lepmia rpyna HOpM BKJIIOYae Taki MpUBiIET Ta
IMYHITETH: HEJAOTOPKAHHICTH MPHUMIIIEHh IUIUIOMATUYHUX MPEICTaBHUIITB;
HEJIOTOPKAHHICThL WOr0 apXiBiB, KOPECMOHJEHIIl; (ICKaTbHUNW IMYHITET

(3BUILHEHHS B1J ONOJATKYBAaHHS y KpaiHi nepeOyBaHHs ); MUTHI MPUBLJIET; MPABO
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Ha BHUKOPUCTAHHS Ha OYJMHKY TMpEJICTaBHUIITBA Mpamopa H repba CBO€I
nepxxaBu. Jlo ocoOMCTHX TpUBUIEIB Ta IMYHITETIB HaleXaTb: OCOOHMCTa
HEJIOTOPKAHHICTh; HEAOTOPKAHHICTh MPUBATHOI PE3UACHIlI, KOPECIOHJEHIII],
nanepiB 1, 3a JCIKMMHU BUHSITKaMH, MaiiHa, IMYHITET BiJ IOPUCAMKIII Ta
MOXJIUBOTO TPUTATHEHHS JWIUIOMaTa [0 KPUMIHAJIBHOI BIAMOBIAAIBLHOCTI;
MBI TPU MPOXOHKEHHI MUTHOTO Ta MPUKOPAOHHOTO KOHTPOJIIO; MOAATKOBI
MpUBLIIET.

OnguuM 13 HAWBAXIJIMBINIUX AUIUIOMATUYHUX IMYHITETIB Oe3mepedyHo, €
IMYHITET, AKUN 3a0e3neuye HEJOTOPKAHHICTh JUIITIOMAaTUYHOT O
MpPEJCTAaBHUIITBA. BIAMOBIAHO A0 BileHChKOI KOHBEHIII MPO IUIJIOMAaTHYHI
3HocuHU Bia 18 kBiTHS 1961 p. "mpuminieHHs: npeacTaBHUITBA" - 116 OYJIMHOK
(abo >k MOro 4acTuHA), y SIKOMY PO3MIIIY€EThCS MPEACTABHUIITBO. 3arajioM Leu
OUIUIOMAaTUYHUN IMYHITET perjJaMeHTyeThCs cT. 22 3ragaHoi KonBeHuii. Y Hiii
PO3'CHIOETHCS, 1110 TPUMIIIEHHS NPEICTABHUIITBA € HEAOTOPKaHHUMU. OpraHu
BJIAAM Jep>kaBHM NepeOyBaHHS HE MOXYTb NPOHUKHYTH B LI HPUMIILIECHHS
1HaKmie, SK 3 JO3BOJY TJaBU TMPEJICTaBHULITBA. 3a00poHa BCTyNaTu B
MPUMIILICHHS TpPEACTaBHUIITBA O€3 J03BOJYy MOro rjiaBu Mae€ aOCONIOTHUIM
xapaktep. lle mnpaBuiao He Mae KOAHUX BHHATKIB, 1 HOro moOTPiOHO
JOTPUMYBATUCh HaBITh y BUIAJIKY MOXKEXK1 B TUILIOMAaTUYHOMY MPECTaBHUIITBI
a00 3aXOIMJICHHS! OCTAHHBOT'O TEPOPUCTAMH.

Henmpunycrumicte  JOCTylly  MICHEBOI  BIaAud y  HPUMILICHHS
JTUTIIIOMAaTUYHOTO MPEICTaBHUIITBA 0€3 3r0/Ii MOro TJIaBU BUKJIIOYAE€ TUM CaMUM
MOXJIMBICTh 3/1MCHEHHSI TaKUX MNPUMYCOBUX 3aXOJliB, K OOIIYK, apeuir,
PEKBI3UIlIA, Ta BUKOHABUMX Jid. 3a0e3Meuytour HeIOTOPKAHHICTh MPUMIIICHb
JTUIIJIOMAaTUYHOTO  TMPEJICTABHUIITBA, Jep:kaBa mnepeOyBaHHS 3000B'si3aHa
NONEepe/KYyBaTH /il MICUEBOI BIaAH, SKI MOXYTh 3aBIaTH IIKOJW, MOPYIIUTH
CIIOKiM a00 MPUHM3UTH TITHICTH AMIUIOMATUYHOTO IMPEJICTABHHUIITBA. Wnerses
PO MOMNEPEIKEHHS CBIJOMUX BOPOKUX aKIii 3 00Ky micueBoi Biaaau. Jii, Aki B

TIH YW 1HIIIA Mipi 3a4iNaloTh IHTEPECH AUIUIOMATUYHOTO MpPEICTABHUIITBA,
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MPOTE HE HAMpAaBJIEHI CHEIiadbHO MPOTHUU HBOTO 1 € Pe3yJbTaTOM 3BHYANHOI
(YHKIIIOHATBHOT JISUIBHOCTI (TpOMaJICbKl poOOTH B Oe3nocepeHid OIu3bKOCTI
BiJ IPUMIIIEHB MMPEACTABHUIITBA, THMYACOBE BIAKIIOYEHHS 3 TEXHIYHUX MPUYHH
eJeKTpOeHeprii, TeleQOHHOrO 3B'SI3KYy TOII0), HE MOXYTh PO3LIHIOBATUCS SIK
MOPYILIEHHS HEJOTOPKAHHOCTI mpuMilleHb. [lle oaHMM acmekToM MOHSATTS
"HEMOTOPKAHHICTh TpHUMIIIEHb" € cheniadbHe 3000B'I3aHHS  JIep)KaBU
nepeOyBaHHs 3a0€3MEYUTH 3aXUCT JUIJIOMATUYHUX TPEACTABHUIITB  Bij
nocsranb npuBaTHUX oci0. e 3000B'13aHHs BKJIIOUa€e B ceOe ABa KOMIIOHEHTH:
No-repuie, OpraHizalio MICLEBUMU OpraHaMH BJIAaJHd Y BUOAAKYy HEOOXI1JHOCTI
(13UYHOT OXOPOHU JTUIJIOMATUYHOIO MIPEJACTABHUIITBA Ta YOE3MeUeHHs oro Bij
Oyllb-SIKMX HamajiB, BTOPTHEHb Ta IHIIUX MOCSATaHb 3 OOKYy MPUBATHUX OCIO 1,
no-Apyre, y pasi 3A1MCHEHHSI TOCSTaHb, - MPOBEJAEHHS PO3CIITyBaHHS Ta
MOKApaHHS BUHHUX, a TaKOXK 3a0€3MEUeHHs] KOMIIEHCAIlll 3amoAisHOI IIKOIM.
OxopoHa mOpuUMIIIEHb AUIUIOMATUYHUX  MPEACTABHUITB  31ACHIOETHCS
nepkaBaMH TepeOyBaHHS, SIK MPABHIIO, IUISXOM BHUKOPHUCTAHHS CIEIialbHUX
MOJIIENCHKUX a00 BIMICHKOBHX MIAPO3/ILIIIB.

HapemTi, ocobnuBe wMicie cepel IUIUIOMAaTUYHUX TPUBLICIB Ta
IMyHITETIB ~ 3aliMae ocoOMCTa HEJOTOPKAHHICTb. 3arajlbHOBU3HAHUM €
MOJIOKEHHS, 1[0 II€ OCHOBOIOJIOKHHUM AUIIIOMAaTUYHUN IMYHITET, Bl SIKOTO
MOXOAATh yCl1 IHIII IMYHITETH Ta HpuBUIel AuruioMara. Lleld nummomMaTH4HMIA
IMYHITET perjiaMeHTyeThcsa CT. 29 BigeHchbkoi KOHBEHINT MpO IUIIOMAaTHYHI
3HocuHU BiA 18 kBiTHA 1961 p. 1 mepenbavae 3axuct Bifg apemry ado
3aTpuMmaHHsa gurmiomara. llle ogHMM acmekToM 1bOro JIUIIOMATHYHOTO
IMYHITETY € 3a0€3MEeUeHHS] MOCHJICHOTO 3aXHUCTy IUIIOMAaTa BiJl MOCSTaHb 13
O0oky mpuBaTHHX 0cCi0. SIK y Teopii MIKHAPOJHOTO MpaBa, TaK 1 HA MPAKTHUII
JNOTpUMAaHHS 3a3Ha4eHUX 3000B'si3aHb, 3a0€3MEUEHHS] HOPMAJIBHOI ISUIBHOCTI
JTUIIJIOMATIB Y KpaiHi nepeOyBaHHS 3aBXKAU PO3TIANANOCS SK HAWroJOBHIIIA

yMmoBa. [IpoTe 3a octaHH1 ABa JecATHPIUYS Yy 3B'A3KY 3 PI3KOI AKTUBI3AIIEIO
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MDKHAPOJHOTO TEPOPU3MY BHUHHKJIA CTiMiKa TEHIEHIlISI JO 3POCTAaHHS PI3ZHOTO
pOJly OCSTaHb Ha XKUTTS, YECTh 1 TAHICTh AUILIOMATIB.

Kpim Ttoro, ocobmuBe micue y HUTaHHI OCOOMCTOI HEJOTOPKAHHOCTI
IUIUIOMaTta Mocifae HOro HemiACYIHICTh 3aKOHaM KpaiHu nepeOyBaHHA. 3TiJTHO
31 ¢T. 31 BijeHCchKO1 KOHBEHIIIT PO JUTIOMAaTHYHI 3HOCHHU Bi 18 kBiTHS 1961
p. IMYHITET BiJi KpUMIHAJIbHOI BIAMOBIJATBHOCTI € MOBHUM 1 aOCONIOTHHUM, a
10/1I0 UUBIIBHOI Ta aJMIHICTPATUBHOI IOPUCIUKIT € BUHATKH, KOJIU AUILIIOMAT
HE MOXE IOCUJIATHCS Ha CBId IMYHITET: MalHOBI MO30BH, IO CTOCYIOTHCS
IPUBAaTHOTO HEPYXOMOIO MaifHa; MO30BHM, IO CTOCYIOTbCS YCHAJKyBaHHS;
MO30BH, 11O CTOCYIOThCA Oy/b-sKOI mpodeciiiHoi a00 KOMEPIIHHOI MisUTbHOCTI,
AKa 3A1MCHIOEThCA AMILUIOMAaTOM Yy KpaiHl nepeOyBaHHS 3a MEKaMH CBOiX
oGIMIHHNX TOBHOBAXEHb.

Bapto 3a3HaunMTH, 10 3BUIBHEHHS JUIZIOMAaTa BiJ KPUMIHAJIBHOI,
aAMIHICTPAaTHUBHOI Ta IMBUIBHOI IOPUCIAUKIIT B KpaiHl nepeOyBaHHA HE
NPU3BOJUTH JO MOro MOBHOI O€3KapHOCTI Yy BHUMNAAKY 3IMCHEHHS HHUM
[paBONOPYIIEHb. [CHY€ IB1 MOXJIMBOCTI PEAJbHOrO0 IMOKapaHHS AHUILIOMATa.
[lepma 3 HUX MoJArae y TOMY, IO IMYHITET IUIUIOMATHYHOIO areHTa Bij
IOPUCIMKIII KpaiHM TmiepeOyBaHHS HE 3BUIbHSE HWOro BI HOPUCAUKIIT
aKpeaUTYI0UOi Jiep>kaBu. Jlpyra MOKIUBICTh MOJSATa€E y TOMY, IO BiJ IMYHITETY
IOPUCIUKII JUIUIOMATHYHOTO areHTa MOKE BIJIMOBUTHUCS aKpeIUTyr4a
nepxana. Lle poOuThCs 6€3 Horo 3roau, 1 AUIIOMAT 3000B'I3aHUM 1 AKOPUTUCS
MPUNUHATOMY PIIIEHHIO.

o iIMyHITETY 0COOMCTOI HEJOTOPKAHHOCTI UILIOMAaTa HAJIEKHUTh TaKOXK
MUTHUWA IMYHITET, SKUH CKIAQJA€ThCS 13 TPbOX OCHOBHMX KOMIIOHEHTIB:
O€3MepelKOTHOr0  BBE3E€HHSI Ta  BHUBE3CHHS  NPEAMETIB  O0COOMCTOrO
KOPUCTYBaHHS; 3BUIbHEHHSI BKa3aHUX MPEIMETIB BlJ MUTHOTO ONOJATKyBaHHS;
3BUIHEHHS, Y BUTJISIII 3arajlbHOTO MPaBUiia, 0COOMCTOTO 0araxky IUIIoMara Bij

MHWUTHOTI'O OIJISATY.
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3azHaueHa koHBeHmis (ct. 30) mepemdadyae TakOX HEIOTOPKAHHICTH
nanepiB Ta KOPECMOHJEHII AUIIOMaTra B Tid Mipi, B sIKii 3a0e3MedyroThes
HEJIOTOPKAHHICTh  apXiBiB, JIOKYMEHTIB Ta OQIiiHHOI KOpPECMOHIEHIIIT
JTUTIJIOMAaTUYHOTO TpeacTaBHUIITBA. Ha mpakTuil 1e o3Havae, 110 Hanepud Ta
KOPECIOH/ICHIIISl JUIJIOMAaTa HE MiJISAraloTh 3aTPUMaHHIO, PO3MNe4YaTyBaHHIO,
BUKOPUCTAHHIO  MICIEBOIO  BIaJ0K0 B  OPINIHHMX LUIAX 1  MaloTh
3a0e3IeuyBaTUCs 3aXKUCTOM BiJ] MOCITaHb 3 00Ky MPUBATHUX OCIO.

3acoOu TmiepecyBaHHS JUIUIOMAaTUYHHUX TPEACTABHUITB Ta iXHBOTO
MepCoHATy KOPHUCTYIOThCS B KpaiHax mepeOyBaHHS MPaBOM HEAOTOPKAHHOCTI.
Ile o3Hauae, MO OUIUIOMATHUYHUN 3aci0 MEepecyBaHHS HE MiUIsrae OOILIyKY,
PEKBI3HULIIi, apelITy Ta BUKOHABYUM JisiM. Llell iIMyHITET NMOIIMPIOETHCS TaKOXK
Ha 3aco0uM TepecyBaHHsS  CHIBPOOITHUKIB  aJAMIHICTPATUBHO-TEXHIYHOTO
nepcoHaly Ta WwieHiB ixHixX cimel (ct. 37 BigeHchkoi konBeHIii). [Tommupenns
IMyHITETIB Ha 3aco0M TIepecyBaHHs, LI0 HaJekaTh CHIBPOOITHUKAM
oOcimyroBytouoro mnepcoHany, KonBeHiiero He mnependaueHo. HeoOximHum
aTpuOyTOM 3ac00iB MEpPECyBaHHS NUILUIOMATUYHUX MPEICTAaBHUIITB Ta iXHHOTO
MepCoOHATy € HOMEpPHI 3HAaKW CIEeIlalbHUX Cepid, sfKI HaJalThCAd Yy KpaiHax
aKpeauTallii.

JunnomaTuyHi TpuBUIEi Ta IMYHITETH HaJalOThCAd y IMOBHOMY 00Cs31
rJlaBaM Jiep>KaB 1 YpAJiB, MIHICTpaM 3aKOpPJOHHUX CIIpaB, MpeACTaBHUKAM
MDKHAPOJHUX OpraHizaiii, sKki MalThAUIUIOMATUYHUN CTaTyC, I1HIIUM
rpoMajisiHaM, SKI MaloTh JUIJIOMAaTUYHI MAcHOpPTH, BUJAHI IM Ha3aKOHHUX
M1JICTaBax.

Kpim rojoBHO1 SIKOCT1 — MPEICTABHUIIBKOTO XapaKkTepy — IUILIOMAaTUYHUM
nepcoHal (TjiaBa MpeJCTaBHUIITBA UM WIECH HOro JUIIIIOMATUYHOIO MEPCOHAIY —
«IAINIOMATHYHI arcHTH», SK BU3Ha4dae ixX cT. 1 BigeHcpkoi xonBeHmii 1961
POKy, Mae€ 1ie Aesiki ocodnuBocTi. 3rigHo 31 crarreto 1 BigeHchkoi KOHBEHIIIT
1961 poky, 4WieHM IUIIIOMATUYHOTO MEpPCOHATYy — 1€ 0COo0M, IO MaloTh

JTUTIJIOMATUYHUNA PAHT — OCOOMCTUI paHT AUIUIOMATa, SIKUi MPUCBOIOETHCS HOMY
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3rIIHO 3 ICHYIOYMMH Y JlaHli JepkaBl 3aKOHaMHU 1 NPAaBWJIAMH B1JHOCHO
MPOXOJIKEHHS TUTNIOMAaTUYHOI CITY>KOH.

Binenceka xonBeHIis 1961poky miaTBEpIKy€e 3BUYAEBY HOPMY, 3T1JIHO 3
SAKOIO0 BI1J] KPUMIHAJIBHOI IOPUCIAUKINT JIepKaBU MepeOyBaHHS NUILIOMATHYHUI
areHT 3BUIBHSETHCS MOBHICTIO — 1€ 3aKPIUIEHO HacTynmHuM uduHOM: «Ocoba
JTUIJIOMAaTUYHOTO areHTa HeNoTOpkKaHHAa. BiH He mnipisrae apemry 4u
3aTpuMaHHIO y Oynp-sakii  Qopmi. JlepkaBa mnepeOyBaHHA 3000B’si3aHa
BIJHOCHUTHUCS 1O HBOTO 3 BIAMOBIIHOIO IOBAror 1 MpHiiMae BCl HEOOXIIHI
3aX0/AM JUIsl MOMNEPEIKEeHHs Oyab-sIKUX MOCATaHb Ha ioro ocoly, cBoOOAy 4H
rigHicTe» (cT. 29); m.1 cr. 31 maHOi KOHBEHIII HE MICTUTh CTOCOBHO IIbOTO
Oylb-IKUX BUHATKIB. I[Ipu 11bOMy HE Ma€ 3HAYEHHS 4YM [ISIB AUIUIOMAT MpPH
BUKOHAHHI CBOiX CIy>KOOBUX 00OB’SI3K1B, UM BIH JisIB SIK IPUBATHA 0c00a.

Ocobucra HeTOTOPKAHHICTh AUIUIOMATIB Ta iX IMYHITET BiJl KpUMIHAIbHOI
IOPUCIUKII BU3HAYAETHCS HOPMAaMH MIKHApPOJHOrO TIpaBa, IO MaloTh
HOPMATUBHUU XapaKTED.

Hpyra kateropis ciiBpoOITHUKIB JUIIJIOMATUYHOTO MPECTABHUIITBA

— WICHHW aJIMIHICTPATUBHO-TEXHIYHOTO MEPCOHANY. 3a CBOIM CIIyKOOBUM
1, BIAMOBIJHO, TPABOBUM TIOJIOKEHHSIM BOHM BIJPIZHAIOTHCSA B MEPIIOT
KaTeropii, OJJHaK II0J0 MPUBUIEH Ta IMYHITETIB, Cy4aCHE MI>KHAPOJHE MPABO 1
HalllOHAJIbHE 3aKOHOJIABCTBO PSAy JAEpPKaB 3I1MCHIOIOTh 3HAYHI KPOKHU IOJ0
HaOJIMKEHHS CTaTyCy LIMX 0C10 10 CTaTyCy NUIJIOMAaTHYHHUX areHTiB.

Jo xkareropii aAMiIHICTPAaTUBHO-TEXHIYHOTO TEPCOHAITY BIAHOCSTH
pedepeHTiB, mepekiiaayiB, TEXHIYHUX CEKpeTapiB, CTEHOTPadiCTOK Ta 1HIIMI
KAHLEJIAPChKUI MepcoHall, MU(pyBaIbHUKIB, 0CI0, M0 OOCIYrOBYIOTh BY3JIH
3B’SI3Ky, OyXrajaTepchKuX IMpaliBHUKIB. Bci 11 CHIBpOOITHMKKM HE MaloTh
JTUTIJIOMAaTUYHUX TACMOPTIB Ta PaHriB, OJHAK KOMAHJUPYIOTbCS Ha POOOTY
B1JIOMCTBOM 3aKOPJIOHHHX CIIPaB 1 MalOTh MPAaBO Ha CIY>KOOBUI MACTIOPT.

Tpetst kaTeropiss — ujaeHu 00CIYroOBYIOYOro MEPCOHANY MPEACTaBHULTBA.

Ile — modepu, npubupanbHull, JiPTEepH, IOBAPH, BAXTEPH, CaIBHUKH Ta iH. [{0
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HUX TaKOX BIJIHOCUTHCS CHEllalibHa rpyna oci0, M0 He BXOISATh J0 MEepCOHATY
MPEJCTABHUIITBA, aJieé MPAIlOI0Th Y CaMUX CHIBPOOITHUKIB MOCOJIBCTBA — HSIHI,
AoMorocnojgapku. YieHu oOCIyroByr4Oro mHEpPCOHady — 1€ B OCHOBHOMY
TPOMAJISIHU JEpKaBU NepeOyBaHHS.

3a 3araJbHUM MPaBWIOM JUIIOMAT HE MOBUHEH MOPYIIYBaTH 3aKOHIB
nepkaBu mnepeOyBaHHS, MPOTE€ Yy BUMNAJAKY BYMHEHHS HUM KPUMIHAJIBHO
KapaHoro [IiSIHHS  KpUMIiHaJIbHE TPOBAXKEHHS CTOCOBHO HBOTO  HE
PO3MOYMHAETHCS B CUJIY JIaHOTO iMyHITeTy. Taka ocoba oroyomyeTscs persona
non grata i1 il MPOMOHYETHCS 3ANUIIUTH TEPUTOPIIO JAEpKaBU IepeOyBaHHS.
Pazom 3 THM, cTOpOHa, 10 MNpHIIMae, MOXE KIOMOTATUCA NEpel YpsSAOM
Jep’KaBH, M0 aKpeAUTY€, MPO BIAMOBY B IMYHITETI JUIUIOMATY, IO BYHWHHUB
3mounH. IIpu #oro oxepkaHHi Taka BIAMOBa MOBHHHA OYTH SICHO 1 TOYHO
BHUpaXKEHA.

Bci 3a3HadeHi 00CTaBUHU 3HAYHO YCKIIAIHIOIOTH MPOIEC J0Ka3yBaHHS IO
KpUMIHAJbHUM  TPOBAXKEHHSIM  IIOJO0  3a3Ha4eHUX  ocib, a  ImoJo
JTUTIJIOMAaTUYHUX areHTIB B3arajil BUKIIOYAIOTh MOKJIIUBICTh X HNPUTSATHEHHS 0
KpUMIHAIBHOI  BIJAMOBIMAAbHOCTI. TakMM  YMHOM  BUMHEHHS  HM3KH
MpoIeCyalbHUX i HampaBJIECHUX HA OTPUMAHHS JOKa3iB y KPUMIHAIBLHOMY
MPOBA/KEHHI MOKJIMBO JIMILE IICJsS HAJaHHS 3TOAM JIUILIOMATHYHOTO
MPEJCTaBHUIITBA.

Cyani HETOTOpPKaHHI 1 HE MOXYTh OyTH HMPUTATHYTI A0 KPUMIHAJIBHOI
BiAMOBiAaNbHOCTI 0e3 3roau BepxoBHoi Paau VYkpainu. YV Oinbmiocti kpain
CBITY JO03BUI Ha MPUTATHEHHS [0 KPUMIHAIBHOI BIJIMOBIAAIBHOCTI Ja€
Koncturyniinuit Cyn. [lutanHs [0 OpUTSITHEHHS CYAJ1 A0 KPUMIHAJIBHOI
BIAMOBIAANBHOCTI 1HINIOe ['eHepanbHuit mpokypop (bosrapis, Jlutea) abo
napinameHTcbkuii omOyncmen (IlBewist). Ane € kpainu, Ae BiACYTHIN Oyap —
AKAWA IMYHITET JJIsl CyAJIB mepen KpumiHainbHUM nepeciigyBanHsMm (Kanana,

Opanuisa, Oinnsaais, [cnanais, Anonisn) [1, c. 85-86].
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Cyans moxe OyTH HE JMIIE 3arajibHUM CyO’€KTOM 3JI0YMHY, alle M
BUCTYMATH K CHEIllaJbHUM CyO0’€KT KpUMIHAIBHUX MpPaBONOpPYILIEHb y cdepi
CI1y>k00BOi JIIsIIBHOCTI [2, c. 85].

3rigHo 13 4. 1 ctr. 482 KIIK VYkpainu 3aTtpumanHs cyaiui abo oOpaHHs
CTOCOBHO HBOI'0 3alOOIKHOTO 3aXO0Jly y BUIVIAAI TPUMAHHS MiJ BapTor abo
JOMAIIHBOTO ApPEIITy JI0 YXBaJ€HHS OOBHMHYBAJbHOT'O BUPOKY CYJOM HE MOXE
Oytu 3aiiicieHo 6e3 3rogu BepxoBuoi Panu Ykpainu. lle 3HauHO ycknagHioe
MPOIIEC I0Ka3yBaHHS TOMY, IO Y CYJJII € MOKJIUBICTh HE3aKOHHOT'O BIUIMBY Ha
OpraHu JOCYJI0BOTO PO3CJIiTyBaHHSI.

TakuM 4YMHOM, MUTAHHS TAPAaHTOBAHOCTI AISUIBHOCTI CYIJIB MICTSATH Ha
CbOTOAHI YUMaJo mpobsieM, SAKI  NOTPeOyIOTh  BHUPIMIEHHA SIK Y
KOHCTUTYIIHHOMY, TaK 1 B KpUMIHaJbHO-TIpolleCcyalibHOMY Topsiaky. Lle
BUKJIMKAHO THUM, IO OCOOJMBUN MOPSIOK NPUTATHEHHS [0 KPUMIHAJIBHOI
BIIMOBIAANBHOCTI CYyA/iB B YKpaiHi € OJIHUM 13 HAUMOTYXKHIMIMX COILaJIbHUX
noApa3HukiB. [Ipote cynni maroTh OyTH HE3aJIEXKHUMHU MiJ Yac 3A1HMCHEHHS
mpaBoCy s 1 Jep:kaBa 3000B’si3aHa 3a0€3MEUUTH HEJOTOPKAHHICTh CYIAl 3
METOI0 3JIIMCHEHHS MPaBOCYAJisi 0€3 MOXKIMBOCTI OyJlb — SIKOTO CTOPOHHBOTO
BILIUBY.

Ha mingcraBl BUKIIAQIEHOTO MOXHA 3pOOMTH BUCHOBOK, IO MPOBEICHHS
Oyllb — SIKUX TPOULECYyaJbHUX [1d HaANpaBJICHUX Ha 30UpaHHS Ta MEPEBIPKY
JI0OKa3iB y KPUMIHAJIBHUX TMPOBAKEHHSAX OO0 JUIJIOMATUYHUX areHTIB
MOXJIMBE JIMIIE MiCJsl BIAMOBU B IMYHITETI TaKOTO AUIUIOMATUYHOTO areHta
JepKaBolo, 10 Horo akpeautye. BpaxoByrounm Toil (akt, 1mo ocoOauBHii
NOPSJIOK NPUTATHEHHA CYJ1B 10 KPUMIHAJIBHOI BIAMOBIIAILHOCTI y Cy4aCHOMY
BUIIISIII € Hee(DEKTUBHUM IHCTPYMEHTOM Y 3a0€3ME€YEHHI PeXUMY 3aKOHHOCTI
MiJl 4Yac TMPOBEJICHHS JIOCYJAOBOTO pO3CIIAyBaHHS 1 BHUCTYIA€ CEPHO3HUM

COIlIaJIbHUM MOJIPA3HUKOM.
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