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Summary. The academic paper provides a theoretical and legal analysis of
the amount of inherited property of spouses and persons legally equated to
spouses. The research is based on an analysis of the inheritance rights of subjects:
persons who have registered a marriage in accordance with the procedure
established by law and persons legally equated to spouses. It has been established

that the determination of the volume of inherited property is the first and major
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stage in the process of opening an inheritance by a notary. It has been determined
that the amount of inherited property of the spouses includes equal shares,
however, the shares of each spouse may differ according to the circumstances as
follows: the acquisition of property during the regime of separate residence of the
spouses, conclusion of a marriage contract, a contract on the division of the
spouses’ property, an inheritance agreement. It has been proved that the regime
of separate residence of spouses creates problems in determining the amount of
inherited property of spouses in terms of establishing the moment of termination
of such a regime and measuring the share of common property that they have
acquired after its termination. The features of the marriage contract in terms of
assigning the spouses’ property rights have been established. It has been revealed
that the disadvantage of a marriage contract is the absence of a requirement for
its registration in the State Register of Rights to Immovable Property after
notarization. It has been found that the agreement on the division of the spouses’
property somewhat complicates the determination of the volume of the spouses’
inherited property, forasmuch as after its conclusion, further acquisition of
property into ownership is possible, which will not be defined in the contract, and,
therefore, it may acquire a different legal regime than the property specified in
the contract. It has been established that the conclusion of an inheritance
agreement excludes the inclusion of the property determined by it in the
hereditary estate, and the transfer of property under an inheritance agreement is
not a type of inheritance. It has been proven that persons living in de facto marital
relations are only partially equated to spouses in inheritance rights. The grounds
for the emergence of actual marriage relations have been highlighted. It has been
proposed to make alterations to the family legislation of Ukraine, which would
improve the legal regulation of the amount of inherited property of spouses and
persons legally equated to spouses.

Key words: inheritance, inheriting, will, inheritance rights.
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Anomauin. Y cmammi 30iliCHIOEMbC MeopemuKo-npagosull  aHali3
00Cs12y CNAOK0B020 MAUHA NOOPYHCHCS MA 0CIO, OPUOUUHO NPUPIGHAHUX OO
ROOPYHCHCA. JIOCTIOHNCEHHS IPYHMYEMbCA HA AHANIZE CNAOKOBUX NPAd cy0'ekmis:
0cib, AKI 3apeecmpy8anu w00 y 6CMAHOBIEHOM) 3AKOH00ABCMBOM NOPSOKY Md
0cib, 1OPUOUYHO NPUPIBHAHUX OO0 NOOPYIHCIHCA. Becmarnoeneno, wo euznaveHHs
00cs2y Cnadk08020 MAHA € NePUUM | OCHOBHUM emanom 8 npoyeci 6iOKpumms
cnaowuHu Homapiycom. Busnaueno, wjo o6cse cnaoko8oeo MAauHa noOpyHCHCs
BKIIOUAE PIBHI YACMKU, NPOMe YACMKU KONCHO20 3 NOOPYHCIHC MONCYMb
BIOPI3HAMUCS NPU HACMYNHUX 0O0CMABUHAX: NPUOOAHHS MALIHA NiO YAC PEeHCUMY
OKPEMO20 NPOHCUBAHHI NOOPYHCIHCA, YKIAOEHHS WIHOOH020 002080pY, 002080DY
npPO PO3NOOIN MAUHA NOOPYHCHCS, CNAOKOBO2O 002080pY. [[08edeHo, wo pexcum
OKPEMO20 NPOHCUBAHHS NOOPYIHCIHCS CMBOPIOE NPOOIeMU ) GUIHAUEHHI 00cs2Y
CNAOK0B020 MAUHA NOOPYIHCHCA 8 YACMUHI BCIAHOBIeHHS MOMEHM) NPUNUHEHHS]
MaKo2o pexicumy i GU3HAUEHHS YACMKU 3A2AIbH020 MAUHA, AKe 8OHU Npuodaiu
nicia 1020 npunumneHHs. Bcmanoeneno ocobausocmi winto6HO20 002080py 8
YACMUHI  8Pe2YNI08AHH MAUHOBUX NpaA8 noopyxcics. Bcemanosneno, wo
HeOONIKOM ULTIOOH020 002080y € BIOCYMHICIb BUMO2U WOOO0 1020 peccmpayii 8
epoicasnomy peecmpi npaé Ha Hepyxome MAUHO RNICIS HOMAPIANbHO20
nocegiouenHs. Bcmanoeneno, wo 00208ip npo po3nooin MamHa noOpYHCIHCsL 0euo
VCKIIAOHIOE BUBHAYEHHS 00CsA2Y CNAOKOBO20 MAUHA NOOPYIHCIHCS, MAK AK NIC/SA
1020 YKIAOEHHs. MOMCIUGE NOOAlbUie NPUOOAHH MAUHA ) 61ACHICMb, He Oyoe
BU3HAYEHO 8 002080pi, a4 MOMY B0OHO MOXdCe Hadysamu IHUWO20 NPABOBO2O
pedxcumy, HIdC MAUHO, 6U3HAYeHe 8 002060pi. 3'aco8anHo, WO BUCHOBOK
CNAOK0B020 002080pY BUKIIOUAE GKIIOUEHH MAUHA, BUHAYEHO20 HUM, OO0
CnaoKkosoi macu, a nepexio MatHa 3a CNAOKOBUM 002080POM He € DI3ZHOBUOOM
cnaoxkyeauHs. JlosedeHo, wo 0coou, AKi NpoXICUBAIOMb ) PAKMUUHUX ULTIOOHUX
BIOHOCUHAX MINbKU YACMKOB0 NPUPIBHAHI 00 NOOPYIHCHCS 8 CNAOKOBUX NPABAX.
Buoineni niocmaeu sunuxknenus oakmuunux winioOHUx 6iOHOCUH. 3anponoHOBaAHO

BHecmu 3MIHU 8 CiMelHe 3aKOH00Aa8Ccme0 YKpainu, saKi 6 YOOCKOHANUIU NPABOGe
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pe2ynosants 00csa2y cnadko8o20 MatHa NOOPYHCIHCS ma 0cib, HPUOUYHO
NPUPIBHAHUX 00 NOOPYHCIHCAL.

Kniouoei cnosa: cnaowuna, cnaokysanns, 3anosim, cnaokogi npasa.

Annomayus. B cmamoee ocywecmensiemcs meopemuko-npasoeoll aHaIu3
00veMa HACAIeOCMBEHHO20 UMYWecmea Cynpyeoé u Juy, opuoudecKu
npupasHeHuvix K cynpyeam. Hccredoganue OCHOB8bIBAEMCs HA — AHAIU3E
HACNeOCMBEHHbIX Npas CyObeKmos: JuYy, 3apecucmpuposasuux oOpax 8
VCMAHOBNIEHHOM — 3AKOHOOAMENbCMBOM — NOpsOKe U Jauly,  HpUoUYecKu
NPUPABHEHHBIX K cynpyeam. Ycmawnoenewo, umo onpeoeienue 00vema
HACe0CMBEHH020 UMYWECMBAd SGIAemMcs NepebiM U OCHOBHbLIM JIMANOM 8
npoyecce OmKpvimusi Hacieocmea Homapuycom. Onpedeneno, umo o06vem
HACe0CMBEHH020 UMYWECMBA CYNPY208 KIUaem pashvlie 00U, 0OHAKO O0U
Kaxco020 u3 Cynpy2o8 Mo2ym omiudamvbcsi npu caedyioumux 06Ccmosamenbcmeax:
npuoopemerue UMYWecmsea 60 6peMsi PedCUMa OmMOeIbHO20 NPOHCUBAHUSL
CYnpyeos, 3aKnioyeHue OpauHo2o 002080pda, 002080pa O pazoeie UMYWecmsd
CYnpyeos8, HAC1e0CmeeHH020 002080pa. J[oKazano, umo pedxicum omoerbHO20
NPONCUBAHUSL  CYNPY208  co30aem  NpoOieMvl 6 onpeoeleHuu  o0bvema
HACe0CMBEHH020 UMYWeCmea Cynpyeo8 6 Hacmu YCMAHOBIEHUS. MOMeHMA
NpeKpaujerusi maxKoz2o pexicuma u onpeoeneHuss 00Iu o00we20 umywecmasa,
KOMOopoe OHU npuobpenu nocie e2o npekpaujerus. Y cmauosienvl 0cobeHHocmu
bpaunoco 002080pa 6 yacmu ype2yiuposaHus UMYyUeCmeeHHblX npas Cynpy208.
Yemanosneno, umo nedocmamkom Opauno2o 002080pa A6AA€MC OMCYMCmaue
mpebosanus no ezo pecucmpayuu 6 locyoapcmeennHom peecmpe npas Ha
HeOBUIICUMOe — UMYWeCcmeo  NOcle  HOMAPUATbHO20 — YOOCMOBEPEHUs.
Yemanosneno, umo 0oeosop o paszdene umywecmea Cynpyeo8 HecKOJIbKO
3ampyoHsiem onpeodeieHue 00vbema HACaIeOCMBEHHO20 UMYWeCm8d CYnpPy208, mak
KaK nocie e20 3aKai4eHusi 603MONCHO OdlibHellulee npuoopemeHnue Umyuecmasda

8 cOOCMBeHHOCMb, He Dydem onpedeieHo 8 002080pe, d NOIMOM)Y OHO MOHCem
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npuobpemams UHO20 NPABOBO2O PENHCUMA, HeM UMYUWecmeo, OnpeoeieHHoe 8
002080pe. Buvlacueno, umo 3axnouenue HAcle0CmEeHH020 002080pa UCKII0Uaem
BKNIOUECHUSL UMYWeCmed, ONpeoeeHH020 UM, 6 HACIeO0CMBEeHHYI0 maccy, d
nepexoo  umMywecmea Nno  HACIe0CMEEHHOMY  002080pY He  AGJSAemcsl
PA3HOBUOHOCMBIO HACIE008aHUsL. [[0KA3aHO0, YMO Tuyd, KOmopuvle NPOHCUBAION 8
Gpakmuueckux OpauHbIX OMHOWEHUAX MOJIbKO YACMUYHO NPUPABHEHbL K
Cynpy2am 8 HAcleOCmEeHHbIX npasax. Bwidenenuvie ocHoanusi 603HUKHOBEHUS
Gpaxmuueckux Opaunvlx omHowenuu. Ilpednodiceno 6Hecmu u3MeHeHUs 8
ceMelinoe 3aKOHO0amenbcmeo YKpauHvl, Komopwsie Obl YCO8epUleHCmeosanu
npagosoe pe2yiuposane 00vema HAcle0CMBeHH020 UMYUeCmEad Cynpy208 U iy,
IOPUOUHECKU NPUPABHEHHBIX K CYNPY2AM.

Knwuesvie  cnosa:  Hacneocmeue,  Haciedosamue,  3agewjaue,

HACIe0CmEeHHble npaeda.

Problem statement. An important aspect of ensuring the rights and
legitimate interests of spouses, a guarantee of the preservation of their common
property and the fulfillment of the will of the deceased on disposing the property
is a correctly defined amount of property that can be inherited.

Correctly allocated inherited property is a guarantee of issuance of a legal
certificate of the right to inheritance and it minimizes the occurrence of cases of
appealing such a certificate in court.

The evolution of family relations creates a necessity for their legislative
regulation, including the improvement of the inheritance rights of spouses and
persons legally equated to spouses, determining the relevance of the present
research.

Analysis of recent studies and publications. The scientific basis of the
research comprises the works of domestic scholars studying the inheritance rights

of spouses and the rights of persons legally equated to spouses.
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For instance, Romanovych T.H. [5], Ovchatova-Redko A.O. [3] are among
the scientists who have studied the issues of joint property of spouses and persons
legally equated to spouses. The essence of marital and similar legal relations was

investigated by Vatras V.A. [1], Kyrychenko T.S. [2].

/ Types of inheritance rights \
- the right of the spouse who has survived the other to inherit a share in property by law or by

will, on the basis of common joint property, belonged to the spouses or belonged to the
testator on the basis of personal private property;

- the right to draw up a joint will in relation to property that belongs to spouses on the basis of
common joint property;

- the right to make a will by each of the spouses in relation to property belonging to the right
of private personal property and on a share in the common property;

- the right of the spouse making the will to determine the testamentary refusal in it;

- the right of the spouses to enter into an inheritance agreement jointly or by each of the
spouses separately;

- the right to enter into an agreement on changing the size of the share in the inheritance;

- the right to a mandatory share in the inherited property, regardless of the content of the will,
in case of incapacity of one of the spouses;

- the right of each spouse to refuse to accept the inheritance.

Features A Grounds for acquisition
- underpinned by the - by law;
system of marital - by will;
relations; - grounds that are

The system of inheritance

after the death of one of .
rights of spouses

derived from those

the spouses, the rights defined by law

and obligations that have testamentary refusal:,
not ceased with the death refusal of one heir in
are transferred by . favor of another.
inheritance to the other [ Subjects ]

spouse; N /
the inheritance rights of >

the spouses are closely Persons whose Persons legally equated to
related to the right of marriage is registered spouses

anership. /

The amount of common property

- equal shares of spouses.

Exceptions: the acquisition of property during the regime of separate residence of the spouses, the
conclusion of a marriage contract, an agreement on the division of property of the spouses, an inheritance
agreement.

Fig. 1. The system of inheritance rights of spouses
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The purpose of the academic paper is to conduct a theoretical and legal
analysis of determining the amount of inherited property of spouses and persons
legally equated to spouses.

Presentation of the basic material. The system of inheritance rights of
spouses has special subjects; the particular features and grounds of acquisition are
determined, which in general affects the volume of inherited property (Figure 1).

Registration of marriage is a legal fact as a result of which persons acquire
the inheritance property rights of spouses: the right to inherit by law from the
spouse who has survived the testator, as the heir of the first queue (Article 1261
of the Civil Code of Ukraine (hereinafter - CCU)) in equal shares with others
members of this queue, if such exist and if an agreement on changing the size of
shares has not been concluded between them and the other of the spouses; it
provides legal certainty in the ownership of property acquired by the spouses
throughout life, in accordance with Part 2 of Article 60 of the Family Code of
Ukraine (hereinafter - FCU); it is considered that everything acquired during the
marriage, except for things for individual use is the object of the right of common
joint property of spouses [6]; inheritance by one of the spouses according to the
law ensures the safety of family property, as well as the possibility for the spouse
who has survived the deceased, on the invariability of mode of life and living
conditions created by him and the deceased during his life.

After the death of one of the spouses, the notary opens the inheritance and
determines the amount of the inherited property. Considering that the property
acquired by the spouses during their lifetime, most often, belongs to them on the
basis of the right of common joint property, in which each of the spouses has an
“ideal” share, the notary, first of all, must find out the volume of the spouses’
common property from which to allocate a share that belonged to the deceased
husband or wife, and only subsequently to take further actions necessary for

registration of acceptance of inheritance by heirs.
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The volume of the spouses’ joint property and the share of the deceased in
such property, as a general rule, include equal shares. However, the shares of each
spouse may differ according to the circumstances as follows: acquisition of
property during the regime of separate residence of the spouses, the conclusion of
a marriage contract, a contract on the division of property of the spouses, a
hereditary agreement (Figure 1):

- the regime of separate residence of the spouses. Establishing a regime of
separate residence does not terminate the rights and obligations of the spouses
(Part 1 of Article 120 of the FCU) [6], and, therefore, if one of the spouses died
during the separate residence, the other has the right to inherit by law as the heir
of the first queue. In the case of a separate residence regime, property acquired in
the future by the wife and husband will not be considered acquired in marriage
(paragraph 1, part 2 of Article 120 of the FCU) [6]. Thus, when a notary reveals
the inherited property, the latter must find out whether a separate residence regime
has been established between the spouses and, if yes, during what period such a
regime has been existed. This fact is of significant importance, forasmuch as the
property acquired by the deceased during the regime of separate residence
completely passes into the hereditary estate (without allocating the share of the
other spouse in it), and the property acquired by the other spouse in the same
period is not subject to division between the spouses and subsequent inheritance.

The regime of separate residence is established by the court, and it is
terminated in case of resumption of family relations or by a court decision (Part 2
of Article 119 of the FCU) [6]. If the beginning and the end of the regime is
determined by a court decision and such a decision is submitted to a notary, then
the notary has the possibility to determine the ownership of each of the spouses’
property acquired during the regime of separate residence. However, if the
termination of the separate residence regime is occurred in a way of resuming
family relations without going to court, which is possible by law, then the notary

1S not able to establish the exact date of such renewal, which means that it is

International Scientific Journal “Internauka’. Series: “Juridical Sciences”
https://doi.org/10.25313/2520-2308-2021-9




International Scientific Journal “Internauka’. Series: “Juridical Sciences”
https://doi.org/10.25313/2520-2308-2021-9

impossible to establish to whom the property acquired during the regime of
separate residence belongs and whether it is subject to inclusion in the hereditary
estate.

In order to ensure the proper allocation of inheritance property and the
observance and protection of the spouses’ inheritance rights, amendments should
be made to Part 2 of Art. 119 of the FCU, establishing that the separate residence
regime is terminated in case the fact of renewal of family relations is observed,
established by a court decision on the basis of an application by one of the spouses.

- conclusion of a marriage contract. In accordance with Part 1 of Article 93
of the FCU, such an agreement regulates property relations between spouses,
defines their property rights and obligations [6]. The marriage contract may
establish the extension of the regime of the right of common joint ownership to
the personal property of each of the spouses and, conversely, the attribution of
property to personal private property, acquired during staying in a registered
marriage jointly by the wife and the husband, and the shares of each of the spouses
in common property may be changed.

The features and disadvantage of the marriage contract is that it is subject
to notarization, however, it is not registered in any register. In other words, one of
the spouses must notify the notary of the existence of the marriage contract. We
believe that such a rule in the form of the obligation of the parties to the marriage
contract should be enshrined in law. Along with this, mandatory state registration
of a marriage contract in the State Register of Real Property Rights should be
introduced, namely: to oblige the notary, who has certified the marriage contract,
to attach a scanned copy of such a contract to the “person of the wife and the
husband”.

- notarized agreement on the division of common property. The right to
enter into such an agreement is provided by Article 69 of FCU. The agreement on
the division of common property, in the case of its notarization, is a document of

title; with its conclusion, the right of common joint property of the spouses
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terminates and the right of common shared ownership arises, which greatly
facilitates the work of a notary to determine the inheritance property.

The agreement on the division of common property is concluded during the
life of both spouses; after its conclusion, further acquisition of property in
ownership is possible, which will not be specified in the agreement. With regard
to the issue of the movable property, the code does not contain a requirement for
the conclusion of a notarized agreement on its division. Consequently, such
agreements can be concluded in the usual written form and, when determining the
inherited property, must be provided to a notary; otherwise, the features of the
division of property, defined by such an agreement, will not be taken into account
when determining the share of the deceased in the common property.

- conclusion of an inheritance agreement. An inheritance agreement
mediates the disposal of property during the life of both spouses, and the actual
transfer of property occurs after the death of one of them or both (depending on
the terms of the agreement). The conclusion of an inheritance agreement makes it
impossible to include the property defined by it in the hereditary estate. The
transfer of property under an inheritance agreement is not a kind of inheritance,
but it is a transfer of property under a civil contract.

In practice, there are situations when a notary issues a certificate of the right
to inheritance to the other of the spouses for the property that is the subject of an
inheritance agreement, however, this is a violation of the acquirer’s rights under
such an agreement. Such practical situations arise by virtue of paragraph 2, clause
8.6. Chapter 2 of the Procedure for performing notarial acts by notaries of
Ukraine, approved by the Order of the Ministry of Justice of Ukraine as of
22.02.2012 Ne 296/5 (hereinafter - the Procedure), according to which the
inheritance agreement of the spouses may establish that in case of death of one of
the spouses the inheritance passes to the other, and in case of death of the other
spouse his property passes to the acquirer under the agreement [4]. The specified

norm of the Procedure duplicates Part 2 of Article 1306 CCU, at the same time it
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directly contradicts other provisions of the CCU and does not correspond to the
established judicial practice.

The subject of the inheritance agreement concluded by the spouses with the
acquirer can be both common property and personal property of each of the
spouses. In case one follows the logic of setting out the content of the rules of Part
2 of Article 1306 of the CCU, which is duplicated by a similar rule of the
Procedure, in case of the death of one of the spouses, all the property determined
by the inheritance agreement (both the joint property of the spouses and the
personal property of each of them) is inherited, which is impossible because the
person cannot inherit the property already belonging to him.

The will of the spouses is similar to the inheritance agreement. The scholar
Romanovych T.G. successfully distinguishes them: the will of the spouses can be
drawn up only in relation to property belonging to the spouses on the basis of
common joint property, and the subject of the inheritance agreement may be both
property belonging to the common joint property of the spouses, and property that
is the personal property of one of the spouses; during the life of the wife and the
husband, each of them has the right to refuse a joint will, and such refusal is
subject to notarization. The CCU does not provide for a rule under which spouses
may waive the inheritance agreement. Its termination is possible only in court at
the request of the alienator or the acquirer in case of non-compliance by the
acquirer with the alienator’s orders; in case of death of one of the spouses the
notary imposes a ban on the alienation of property, as defined in the will of the
spouses. The notary imposes a ban on alienation at the time of certification of such
a transaction on the property that is the subject of the inheritance agreement,
despite the absence of such an event as the death of one of the spouses [5, p. 157].

In order to avoid misunderstandings regarding the legal grounds and the
procedure for the transfer of property from the deceased to the other of the spouses
under the inheritance agreement, it is necessary to amend the Civil Code of

Ukraine and the Procedure, setting out the norms of Part 2 of Article 1306 GKU
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and paragraph 2 clause 8.6. Chapter 2 of the Procedure as follows: the inheritance
agreement of the spouses may establish that in case of death of one of the spouses,
the property passes to the right of possession and use to the other, and in case of
death of the other spouse such property passes to the acquirer under the
agreement.

Separate inheritance rights are also granted to those persons between whom
a de facto marital relationship has arisen. It should be noted that the term
“persons”, legally equated to spouses is also used to describe such persons,
however, such “equating” is quite conditional, forasmuch as such persons have
only a rather limited range of rights and responsibilities in common with the
spouses.

The basis for the emergence of actual marriage relations is the long
coexistence of a man and a woman in one family, maintaining a common
household, mutual material and moral support without registering a marriage
between them. In addition, a supplementary feature is also distinguished in the
science as an external manifestation of actual marital relations, which are not
hidden in relation to third parties [3, p. 8-9], which is important in proving the fact
of the existence of actual marriage relations, in the event of their non-recognition
or dispute by third parties.

The law determines for persons who are in a de facto marital relationship
the right to common joint ownership of property acquired during joint residence
(Article 74 of the FCU); in this aspect, they are legally equated to the spouses. An
important condition for the emergence of the relevant rights is not being of any of
these persons in marriage with another person. In addition, if the cohabitation of
such persons lasts for at least five years, they have the right to inherit property by
law after the death of one of them as heirs of the fourth queue.

Thus, we can conclude that persons living in de facto marital relations, in
matters of joint property, are equated to spouses, as well as partially equated in

inheritance rights.
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The religious rite of marriage is another reason for the emergence of
relations similar to marriage. Relationships arising on the basis of such a ritual
have no legal consequences. From a legal point of view, the status of persons who
have married in the church is not different from the status of unmarried persons.
Herewith, if after the conclusion of a marriage in the church, persons live together,
run a common household and support each other, then the status of persons in de
facto marital relations may extend to them.

In the modern science of family law, the issue of the possibility of the
emergence of family legal relations between persons of the same sex is debatable.
Same-sex marriages have become widespread in foreign countries, including
Denmark, Norway, Sweden, Greenland, Iceland, the Netherlands, France,
Belgium, Germany, Finland, Luxembourg, New Zealand, the United Kingdom
and Northern Ireland, and the Czech Republic, as well as in some regions of North
and South America, the possibility of creating same-sex unions has been
enshrined at the legislative level. Their creation has legal consequences similar to
marriage. A feature of such a union is the absence of common biological children
in it; however, its members are given the right to adoption [2, p. 208]. Taking into
account the legislative definition of marriage as a union of a man and a woman
(part 1 of article 21 of the FCU), we believe that currently in Ukraine there are no
prerequisites for granting legal status to same-sex family unions. In this regard,
we fully share the scientific viewpoint of V.A. Vatras. The scholar, without
denying the possibility of implementing and protecting this kind of human
relations by law, considers it inexpedient to endow same-sex couples with family
legal status [1, p. 70]. Thus, there are no prerequisites for classifying the subjects
of same-sex family relations as persons equated to spouses by legal status in
Ukraine nowadays; however, it is possible that in the future science will be

developed in the direction of giving such relations the status of marital relations.
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Thus, living as a family, running a joint household and not being in another
registered marriage are the only grounds for the emergence of certain inheritance
rights of spouses, persons who are not in a registered marriage.

Consequently, the chief basis for inheritance by law after the death of one
of the spouses is marriage and the acquisition of property in the common joint
property of the spouses. For this reason, we support the viewpoint of Ovchatova-
Redko A.O., who has generalized the conclusion that the living of a man and a
woman in a common family without registering a marriage creates quite
significant problems in the implementation of the ownership right to a share in
property, which is the object of common joint ownership of the actual spouses.
Furthermore, more problems arise in case of the death of one of them; therefore,
the only prerequisite for the effective implementation of such a right is knowledge
of the relevant legislation and the ability to implement this knowledge into
practice [3, p. 5-6].

Inheritance rights of persons equated to spouses are quite limited, they
include as follows: the right to inherit by will, the right to inherit by law (provided
living in a common family for at least five years) and the rights related to them.

The inheritance by will is the most effective type of inheritance after the
death of one of the persons who have been in a de facto marital relationship.
Considering that the property acquired by such persons during their lifetime is
their common joint property, by analogy with the property of the spouses, the
person has the right to bequeath his share in the property to its determination and
allocation in kind.

At the same time, after the death of the testator and the opening of the
inheritance, the notary must allocate the share of the other co-owner from the
common property (who was with the deceased in actual marital relations), and the
rest of the property, that is, the share of the deceased, should be included in the
hereditary estate. In case the inheritance is conducted by will, but the testator has

not determined the size of the shares of the heirs, then such shares are equal.
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However, it should be borne in mind that the co-owner, who is the person who
was in a de facto marriage relationship with the deceased, may claim the pre-
emptive right to a share in the common property in kind. Such a division may
affect the rights of other heirs.

The size of the share in the inherited property of a person who was in a de
facto marital relationship with the deceased is affected by the presence of persons
entitled to inherit the obligatory share. Mandatory shares are first allocated from
the hereditary estate, and only then the remaining property is distributed among
the testamentary heirs.

In contrast to the inheritance rights of spouses, persons who lived in a
common family without registering a marriage are not entitled to draw up a
common will in relation to the property belonging to them on the basis of the right
of common joint ownership. It should be noted that the assignment of such a right
to the spouses was aimed, to a greater extent, at protecting the property interests
of the survivor of the deceased. In the case of drawing up a joint will, the other
spouse retains the right to use things / property that they together acquired with
the deceased prior to his death, ensuring the invariability of living conditions,
maintaining housekeeping.

Persons living in a common family without registration of marriage are
deprived of the right to draw up a joint will, which is considered as a restriction
of their rights, according to our viewpoint, taking into account the following
arguments. The FCU equated the property rights of spouses and cohabitants
without registration of marriage, recognizing the presumption of common joint
ownership of property acquired during marriage or cohabitation. The joint will of
the spouses is a guarantee that in case of death of one of the spouses the other will
not be deprived of the property acquired in the marriage, in connection with the
transfer of part of such property to the heirs. He will be guaranteed until death the
right to own and use the property acquired in marriage, with the exception of the

right to dispose it. Persons living together without registration of marriage are
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deprived of a guarantee for the use of joint property until the death of both of
them, forasmuch as the share in the joint property of the deceased will be inherited
in the manner prescribed by law. In our opinion, ensuring the right of common
joint ownership of persons being in a de facto marital relationship should be
carried out both at the stage of acquiring such property and in case of death of one
of the co-owners by granting such persons the right to make a joint will.

Another inheritance right granted to persons who have lived together
without registration of marriage is the right to inherit by law. In accordance with
Article 1264 of the Civil Code of Ukraine, persons who have lived with the
testator in a common family for at least five years, have the right to inherit under
the law in the fourth queue prior to opening of the inheritance [7]. Without
contradiction, the fact of living in a common family with the deceased must be
proved in court, however, this will ensures as follows: first, the exclusion from
the property to be distributed by inheritance, the share of the person who was with
the deceased in the actual marital relationship; secondly, it will provide the person
with the right to inherit by law as the heir of the fourth queue. Although, the
inheritance of such a queue is not frequent, the very fact of acquiring the right is
important. In the time following, the order of the queue can be changed by
agreement of all heirs, drawn up by a notarized contract, or, subject to certain
conditions, in court. For instance, Article 1259 of the CCU stipulates that a person
who is an heir at law of the subsequent queues may, by court decision, receive the
right to inherit together with the heirs of the queue that has the right to inherit,
provided that he has long cared for, materially provided, ensured another
assistance to the testator who was helpless due to old age, serious illness or
disability [7].

The experience of European countries in the legal regulation of inheritance
by persons who are in an unregistered marriage after the death of one of the de
facto spouses is ambiguous. For example, in Austria, since 2009 spouses and

extra-marital registered same-sex partners have been equal in succession. Now,
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the so called Lebensgefdhrte (non-registered partner) can also be intestate heir,
but only if there’re no other eligible heirs. Additionally, the law recognizes him a
special succession right, i.e. the right to stay in the family house and to use the
chattels therein. This right normally belongs to the non-registered partner only if
the partnership lasted at least 3 years. The partnership should not be an extra
marital one. The special right recognized to the non-registered partner has
duration of only 1 year from the deceased’s death [8, p. 15].

In Belgium, there’re some differences between the succession rights of the
surviving spouse, the surviving legal cohabitant and the surviving de facto
cohabitant. The spouse is intestate heir and has a right to a reserved share too: he
or she inherits at least 1/2 of the estate in usufruct and his or her reserve must
include at least the usufruct of the family home and its furniture. The legal
cohabitant has a usufructuary or a tenancy right on the house of the main residence
as well as a usufructuary right on its furniture. However, the deceased can
disinherit him or her or limit his or her right by means of a will. There are no
specific succession law rules dealing with the inheritance rights of de facto
cohabitants [8, p. 38].

In France, there is no distinction between the inheritance rights of
heterosexual and homosexual couples, whether married or in a civil partnership.
However, a partner’s rights differ from those of a spouse in that a partner in a civil
partnership is not automatically an heir. To enjoy inheritance rights, the partner
must be designated in a will. The partners in a registered partnership only have
the usufruct rights over the family house after their partner’s death in accordance
with article 763 of the Civil Code [8, p. 250].

Conclusions. Therefore, the basic issue in ensuring the inheritance rights
of spouses is determining the shares of each of them in the joint property in order
to allocate the inheritance. The following circumstances may influence on
changing the size of the spouses’ shares in the common property, namely: the

conclusion of a marriage agreement, the acquisition of property during the regime
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of separate residence of the spouses, the conclusion of an agreement on the
division of the spouses’ property, the conclusion of an inheritance contract. The
current legislation requires amendments in the context of creating additional
opportunities for the notary to clarify the fact of the existence of these
circumstances in a particular case.

Persons, who are not in a registered marriage, have only separate
inheritance rights, the basis for the occurrence of which is living in a common
family, running a common household and not being in another registered
marriage. The volume of inheritance rights of persons legally equated to the
spouses is much smaller than the volume of similar rights of the spouses.
However, persons, being in a de facto marital relationship, have the right to inherit
in the event of the death of one of them both by law and by will, subject to
statutory restrictions. The analysis of the legal regulation of the institution of
inheritance rights of persons legally equated to spouses, gives grounds to conclude
that the current legislation needs to be revised towards expanding such rights, as

well as detailing their legal regulation.
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