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EXCEEDING BETWEEN NECESSARY DEFENSE: MAIN FEATURES

Anomauyia. Cmammio nNpucesaueHo BUBYEHHIO OCHOBHUX O3HAK MediC
HeobXiOHOI 060poHuU. 3 ’ac08aHO, WO YIMKUL NepeiK 03HAK NepeSUUieHHS] MelC
Heobxionoi oboponu y cm. 36 KK Vkpainu seiocymuiti. Ha niocmasi auanizy
HOPMAMUBHO-NPABOBUX AKMIB, A MAKOI’C HAYKOBUX 0dicepell 3p00IeHO BUCHOBOK,
Wo 00 OCHOBHUX O3HAK NEPEeBUUWCHHS MedC HeOOXIOHOI 00O0pPOHU MOJICHA
BiOHecmU: HAABHICMb CIMAHY He0OXIOHOI 000POHU, 3aN00ISIHHS MANCKOT WKOOU,
3aN00IAHHA WKOOU 3 NEPeBUUeHHAM MedC HeOoOXIOHOCmi ma O00CMAmMHOCMI,
3aN00IAHHA WKOOU, W0 568HO He 8I0nosidac Hebe3neuHoCmi NocseaHHs abo
00CMaHo8Yi 3axucmy; 6UHA y Qopmi yMUcy.

3asnaueno, wo 3 Memow BCMAHOBNEHHS HAAGHOCMI AOO BIOCYMHOCHI
O3HAK NepeGUeHHsT Medc HeoOXIOHOI 0O00poHU, HeOOXIOHO 6paxosysamu He
MinbKU 8i0N0GIOHICMb A0 HeBION0BIOHICMb 3HAPAOL 3axucmy i Hanaody, a u
xapaxmep Hebe3neKu, sIKa 3a2podxcysana 0cooi, wo 3axunanracs, i 00Cmasutu,
AKI MO21U BNAUHYMU HA peaibHe CNIBGIOHOWEHHS CU, 30Kpema. micye i yac
Hanaody, U020 panmosicms, He20MOGHICMb 00 U020 8i0OUMMS, KilbKiCMb
HANAoOHuKi6 I mMux, Xmo 3axuwascs, ixui ¢hizuuni Oawi (8ix, cmams, CMau
300p08°s1) ma iHwi 06cmasut.

Haconowyemvca na momy, wo ocKiibKu maxi mMedxdci Maroms no4amox i
KiHeyb, Mo 3anodiaHHA WKOOU 00 YU NICAA HUX MOJNCHA pOo321a0amu K
3aNO0IAHHA WKOOU NO3Ad BCMAHOGNEHUMU Mexcamu. Tomy 6uxio no3a Hux
CeI0UUmMb uwe Npo me, wo wKooy 3anodisaHo 3a 8i10CYMHOCMI 8IONOGIOHOI HA
me niocmasu.

Ilpoananizosano  cneyugixy  mMomugy  3J104UHY,  GUUHEHO20 3
nepesuujeHHAM Mexc HeoOXiOHoi 000poHU. 30Kpema, aKyeHmoeamo yeacy Hd
momy, wo mMomusayis Oill BUHHO20 NPU NepesUeHHI MedHc HeoOXIOHoI 000pPOoHU
Mae Oymu 3YyMOGIeHA 3aXUCMOM 6i0 CYCHIIbHO HeDe3neuHo20 NOCASAHHSA

OXOPOHIOBAHUX 3AKOHOM npae ma iHmepecie.
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Knrwuoei cnoea: meodxiona obopona, npago Ha HeoOXiIOH)Y 000pPOHY,

nepesuUUerHA Meaic, OCHOBHI 03HAKU, yOOCKOHaJleHHﬂ PESYNIOBAHHAL.

Annomayua. Cmamoes noceaujeHa U3YYeHUur0 OCHOBHLIX NPUSHAKOS
npeoenog HeoOX00UMol 000poHbl. Bvlsicheno, umo yemkuu nepeuenb NPU3HAKo8
npegvluieHUss npeodenos Heobxooumou oboponvl 6 cm. 36 VK Vipaunwi
omcymcmeyem. Ha ochosanuu ananuza HOpMamueHO-npasosvix akmos, d
MaKice HAYYHBLIX UCMOYHUKO8 COelaH 6bl800, YUMo K OCHOBHbIM NPUSHAKAM
npesvluleHUss npeoenog HeoOXo0UMOU 000POHbI MOJCHO OMHEeCMU: HAAuyue
COCMOAHUSL HEOOX0OUMOU 0DOPOHBL, NPUUUHEHUE MAICKO20 8pedd, NPUYUHEHUS
8peda ¢ npesvluleHUEeM Npeoesiog HeoOX00UMOCMU U O00CMAMOYHOCHU;
npudUHeHue 8peod, S8HO HeCOOMEEeNMCmMaYIulec0 ONACHOCMU NOCA2AMeNbCmEa
unU 06CcmaHosKe 3auumvl; GUHA 8 (hopme YMbICIA.

Ommeueno, ymo ¢ yeavlo ONpedeseHUss Haludue Ui Omcymcmeue
NPU3HAKO8 NpeBbluleHUsl Npeoesios HeoOX00UMOU 000POHbLI, HEe0OX0OUMO
VUUMBIBAMb He MOJIbKO COOMBEemMcmaue Ul Hecoomeemcmaue opyoutl 3auumasl
U HaAnaoeuus, HO U XApaKmep yzpoxicaguiell ONACHOCMU, U 00CMOoAmelbCmada,
KOmMopble MO2IU NOBIUSAMb HA pPealbHOe COOMHOWIEHUEe CUll, 8 YACMHOCHU.
Mecmo U 6pemMs HAnaoeHus, e20 6HEe3aNHOCMb, He2OMOBHOCMb K €20
OMpadicenuto, KOIUYeCmeo Hanaoarwux u mex, Kmo 3AWUWaics, ux
Qusuueckue OanHvie (803pacm, NOJI, COCMOSHUE 300p068bs) U Opyaue
0bcmosmenvbcmaa.

Ommeuaemcs, ymo NOCKONbKY maxue epanuybl UMerom Ha4auio u Kouey,
mo npuyuHenue 6peda 00 UIU NOCAE HUX MONCHO pPACCMAMPUBAMb KaK
npuyuHeHue epeda 6He YCMAaHOBIEHHbIX npedenos. [looamomy 6vbix00 3a Hux
ceudemenvpcmeyem UL O MOM, 4MO 6ped NPUduUHeH Npu Omcymcmeuu
COOMBEMCMEYIOUUX HA MO OCHOBAHUI.

IIpoananuzuposana cneyuguxka momuea npecmynyieus, coO8ePUEHHO20 C

npesvluleHuem  npeoeiog  Heobxooumou  o0bopowsvl. B uacmmocmu,
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AKYEeHMUpPOB8aHo SHUMAHUE HA MOM, YMO MOMUBAYUsL 0elicmBUll 6UHOBHO20 NpU
npesvlueHUU npeoeiod HeoOXo0uUMou 000pOHbL 00JdCHA Oblmb 00YCl081eHA
3auumou om O00WeCmE8eHHO ONACHO20 NOCA2AMENbCEA HA  OXPAaHAeMble
3aKOHOM Npasa u uHmepecwl.

Knrwoueesvie cnosa: neobxooumas 000poHa, NpPago HA HEOOXOOUMYIO
000poHy, npesviuieHUe Npedesos, OCHOBHble NPUSHAKU, COBEPULEHCMBO8AHUE

DpecyaupoBanusi.

Summary. The article is devoted to the study of the main features of the
limits of self-defense. It was found that a clear list of signs of exceeding the
limits of self-defense in Art. 36 of the Criminal Code of Ukraine is absent. Based
on the analysis of regulations, as well as literature sources, it is concluded that
the main signs of exceeding the limits of self-defense include: the presence of a
state of self-defense; causing serious harm; causing damage in excess of the
limits of necessity and sufficiency; causing damage that clearly does not
correspond to the danger of encroachment or the situation of protection; guilt in
the form of intent.

It is stated that in order to establish the presence or absence of signs of
exceeding the limits of self-defense, courts must take into account not only the
adequacy or inconsistency of weapons of defense and attack, but also the nature
of the danger to the protected person and the circumstances in particular: the
place and time of the attack, its suddenness, unpreparedness to repel it, the
number of attackers and those who defended themselves, their physical data
(age, sex, state of health) and other circumstances.

It is emphasized that since such boundaries have a beginning and an end,
harm before or after them can be considered as harm outside the established
limits. Therefore, leaving them only indicates that the damage was caused in the

absence of appropriate grounds.
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The specifics of the motive of the crime committed in excess of the limits
of necessary defense are analyzed. In particular, emphasis is placed on the fact
that the motivation of the perpetrator's actions in exceeding the limits of
necessary defense should be mainly due to protection against socially dangerous
encroachment on the rights and interests protected by law.

Key words: necessary defense, the right to necessary defense, exceeding

the limits, the main features, improving regulation.

IlocranoBka mpoOsemu. JloBoni  Ji€eBUM  crmocoOOM — 3aXHCTY
OXOPOHIOBAaHMX KPHUMIHAJIBHMM 3aKOHOJABCTBOM IIpaB Ta IHTEpECiB €
3aMoMIsTHHS TOMY, XTO IIOCSITa€, MIKOAW, HEOOXIMHOI 1 JOCTaTHHOI B JaHId
00CTaHOBIII JIJI1 HETralHOTO BIIBEPHCHHS YW TPUIIMHCHHS TIIOCATAHHSI —
HeoOximHa oOopoHa. Taki faii, 3a yMOBM HE TEPEBUILICHHS BCTAaHOBJICHUX
3aKOHOJIaBCTBOM M€K, BIIHOCATBCI JO OOCTaBHUH, IO BHUKJIIOYAIOTh
KpUMIHAJIBHY BiAMOBINaIbHICTh. [IpoTe, sIK MOKa3ye cyaoBa MpaKTUKA, HOPMH
KPUMIHAJIBHOTO  3aKOHOJIaBCTBA  CTOCOBHO  HAsBHOCTI  OOCTaBHUH, IO
BUKJIIOYAIOTh  3JIOYMHHICTH JISSTHHS 4epe3 HEOJHO3HAYHUN Miaxig A0
KpUMIHAIBHO-TIPABOBOT OIIIHKK BYMHEHOT'O0 Y CTaHI HeoOxigHoi 00OpoHH,
30KpemMa, MO0 BCTAHOBJIICHHS HAsSBHOCTI O3HAK MEPEBHINCHHS MEX HEOOXITHOT
000pOHM, J1aJleko HEe 3aBXKAUM 3aCTOCOBYIOThCS OpraHaMH IPaBOCYIIsS
MpaBUJIbHO. BKa3zaHe 9acTo MPU3BOAMUTH JI0 TOTO, IO Jii OCI0, SIKi JisUTH B CTaHi
HE0OX1HOT 0OOPOHN BU3HAIOTHCS HEMPABOMIPHUMH Ta 0COOHU, MO iX BUMHHIIH,
MPUTATAIOTECSA  JI0 KPUMIHAJIBHOI BiAmoBiganbHOCTI. ToOTO, MOpymIyeThCS
HaJlaHe 3aKOHOJaBCTBOM IPABO TAKUX 0CI0 HA HEOOXiTHY 00OpOHY.

AHaJi3 ocTaHHiX nmyOJikaniii Ta gociimxkeHb. O3HAaKU TEPEBUIICHHS
MeX HeoOXiTHOI OO0OpOHM HEOJHOPA30BO MPUBEPTATU yBary BITUM3HSIHUX
BUeHUX, cepen skux: A. M. babenko, I. be3sy0, 10. A. Bamncsa, B. K. I'pumyk,

C.C. KomamsoBa, T. B. Cromsp Ta 1H. OnmHak OUIBIIICTh AaCHEKTIB IIi€l
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npoOiemMaTUKy BHBYEHI NMOODKHO. KOMIUIEKCHO JaHE MUTaHHSA PO3IJISIAE€THCA
JUIIIE Y TIOOJUHOKUX TPaIisX.

MeTo10 CTATTi € BH3HAYCHHS Ta aHATi3 OCHOBHHMX O3HAK IMEPEBUIIICHHS
MEX HeOOX11HOT 000POHH.

Bukiang ocHoBHOro Martepiagy. BuBYeHHS HayKOBUX JDKEpel,
MPUCBAYEHUX SBUILY HEOOX1IHOI 00OPOHH, J1aJl0 3MOTy 3pOOUTH BUCHOBOK PO
BIICYTHICTh CEpPeJ BUYCHHUX OJHOCTAMHOCTI IMOJO0 BHU3HAYCHHS O3HAK
NEPEBUILEHHS MEK HE0OX1HOT 000poHH. Tak, KOJIEKTUB aBTOPIB MiAPYUYHHKA 3
KpuMiHanbHOTO TipaBa (A. M. babenko, 0. A. Bancsa, B. K. I'pumyk Ta i1.) 10
TaKUX BIIHOCHUTH: HASBHICTh CTaHy HEOOX1HOT OOOpOHU; SIBHA, OYECBHU]IHA
HEBIIMOBIAHICTh 3aXMCHHUX /1 XapakTepy 1 CTYNEHIO CyCUIbHOI HE0E3MEeYHOCT1
IIOCSITAHHS; SIBHA, OYEBMJHA HEBUIMOBIJHICTG 3aXHCHHUX JIM OOCTAaHOBIII
BUYMHEHHS TIOCsraHHA 1 3axucHux aik [1, ¢. 203-204]. Hdemro iHmwMI mepenik,
X04a ¥ CX0XHi 3a cBo€r cyTHICTH mporonye T. B. Ctonsp: ocoba nepedyBae B
cTaHi 00OpPOHU BiJl CyCHUIBHO HEOE3NMEUYHOro, NIMCHOTO W HassBHOTO MOCATAHHS
Ta 3 METOIO 3aXHCTY 3aKOHHUX IPaB W IHTEPECIB 3aIlOJII0€ MIKOIY 0C001, sika
nocsirae; 3amojliiHa IIKOJA € TSKKOI; 3alofisiHHS CMEpTI abo TSHKKOTO
TIJIECHOTO YIIKOJDKEHHS SIBHO HE BIAMOBimae HeOE3MedHOCTI mocsraHHs abo
0OCTaHOBIII 3aXHCTy; IIKOJA 3aloJil0EThCS YMHCHO, TOOTO TOW, XTO
00OPOHSETHCS, YCBIIOMITIOE CYCITUJIBHO HEOE3MEUHUM XapaKTep CBOTO JISTHHS SK
TaKoro, IO TMEPEBUIYE HEOOXITHE W JOCTATHE 11 HETalHOTO BiIBEPHEHHS YU
MPUMUHEHHS TIOCATaHHA, Tiependayae CyCnuIbHO HEeOe3MmeuHi HACTIIKU — TSKKY
IITKOJTy, sIKa HEe 3yMOBJICHA HEOS3MEYHICTIO TIOCATaHHS Ta 00OCTAaHOBKOIO 3aXHCTY,
a TakoX Oakae 3amoJiSTHHS TaKOi IIKOAW TOMY, XTO 3IIHCHIOE MOCSATaHHS, a0o
CBiJIOMO IparxHe 1o ii HacTaHHs [2, C. 91].

Taka cwuryaris, Ha Ham TOTAA, OOYMOBIIOETHCS 3aKOHOIABYOIO
HEBHU3HAYCHICTIO Ta 3aCTOCYBAHHSIM HHU3KHU OIIHOYHUX TMOHATH y TOJOKCHHSX
ct.36 KpuMiHaibHOTO KOJEKCy YKpaiHu. AJKe, SIK BIJJOMO, PETYJIIOBaHHS

THCTUTYTY HEO0OXiIHOI OOOpPOHM SIK OOCTaBMHHU, IO BHUKIIOYAE KPUMIHAIBHY
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MPOTUIIPABHICTh AisiHHA 3a0e3neuyerbest ¢r. 36 KK VYkpainu posmimieHor y
pO3AUIl 3 BIANOBIAHOI Ha3BO «OOCTaBUHU, IO BUKIIOYAIOTh KPUMIHAIBHY
npoTuripaBHicTs HisHH [3]. [Ipu nboMy, MpoaHai3yBaBIIX MOJIOKEHHS JaHOT
CTaTTl MOXXHa 3pOOMTH BHUCHOBOK NP0 Te, IO YITKMH Mepenik O3HaK
MEepEeBUIICHHS MeX He00X11HOi 000ponu y cT. 36 KK Ykpainu BiaCyTHI.

3riHO MO3UIli BITYU3HSIHOTO 3aKOHOJABIl BUKIAJEHIM y 4. 1 cT.36,
«HEO0OX1JTHOI0O OOOPOHOI0 BHU3HAIOTHCS [ii, BYMHEHI 3 METOI 3aXUCTY
OXOPOHIOBAHUX 3aKOHOM IIpaB Ta IHTEPECIB 0COOU, sIKa 3aXUIIAEThCS, a00 1HIIOT
0co0H, a TaKOX CYCHUIBHHUX IHTEPECIB Ta IHTEPECIB JEp:KaBH BiJl CYCHUIbHO
HEOE3MEeYHOro MOCATaHHS MIIAXOM 3aIOMisIHHS TOMY, XTO IIOCSTae, IIKOJIH,
HEOOXIJTHOI 1 IOCTaTHBhOI B JaHid OOCTaHOBIII JJIsI HETAMHOTO BIJABEPHEHHS YU
NPUITMHCHHS TOCATaHHs, SKIIO MPU I[bOMY HEe OYJI0 JOMYIICHO NMEPEBUIIICHHS
MeX HeoOXimHoi o0oponm» [3]. 3BijcH BHILIMBAE, IO 0 O3HAK IEPEBUIICHHS
MeX HEeoOX1HOI 00OpOHU MOXKHA BIJHECTH, HacaMmIepes, MEePEeBUIICHHS MEX
KOO HEOOXIIMHOI 1 JOCTaTHROI B JaHiii OOCTaHOBI [UIA HETalHOTO
BIIBEPHEHHSI YW TPUNHUHEHHS TocsranHs. [lpu 1boMy, JKOJHUX MEX
HEOOXITHOCTI Ta JOCTATHOCTI HE KOHKPETHU30BaHO.

Y 4. 3 c1.36 KK Vkpainu 3a3Ha4yaeThbCsi, IO «IEPEBUIICHHSIM MEX
HEO0OXiTHOT OOOpPOHM BHU3HAETHCA YMHUCHE 3allOMISIHHA TOMY, XTO IIOCATAE,
TSDKKOI IIKOOHM, SKa SBHO HE BIANOBiZac HeOE3NMEUYHOCTI MOCAraHHg abo
obcraHoBIll 3axucty. IlepeBuIIeHHS MeX HEOOXigTHOI 0OOpPOHU TATHE
KpUMiHAJIBHY BIJIMMOBITAIBHICTD JIMIIE Y BUMAAKAX, CICHIAIBHO Mepe10adyeHuX y
crartsax 118 ta 124 nporo Koxmekcy» [3]. ToOro me ymucHa fmis. Y mgaHomy
KOHTEKCT1 BaXJIMBO 3a3HAUWTH, 10 YMHCHE 3aMOJiSHHS IIKOIW MOXIJIHUBO HE
TUTHKY TIPH TIPSIMOMY YMUCII, a i TIpU HEMPSMOMY yMUCIHTI. TakuMm 4uHOM, TOM,
XTO OOOPOHSIETHCS, YCBINOMIIIOE CYCHUIBHO HEOE3MEYHHA XapakTep CBOTO
TISTHHS SK TaKOro, IO TEPEeBUIIYE HEOOXIMHE 1 JOCTAaTHE JUIsi HETaHOTO
BIIBEPHEHHSI YM TMPUIHUHEHHS TOCSITaHHS; Nepeadavyae CycnuibHO HeOe3MeyHi

HACIIJKHU - TSDKKY IIKOAY, sIka He OOyMOBJI€Ha HEOE3MEYHICTIO MOCSTaHHS Ta
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00CTaHOBKOIO 3aXHCTy; Oa)ka€ 3amofissHHA TaKoi IIKOAW TOMY, XTO 3I1HCHIOE
nocsiraHHs, a00 K CBIIOMO MpUITycKae 11 HacTanHs [4, €. 157].

o >k cTOCYETHCS TaKOI O3HAKH SIK «TSDKKA MIKOJA», TO TAKOKO 32 YHHHUM
3aKOHOJAaBCTBOM BH3HAETHCS 3aAMOAISHHA CMepTI ab0 TSHKKOTO TLIECHOTO
yimkokeHHs. lle o3Hauwae, 1m0 3amojisiHHA B CTaHl HEOOXIIHOI 00OpOHU
CepeaHbOi TSKKOCTI YU JIETKOTO TUIECHOTO YIIKO/HKCHHS, MOPATbHO, a THUM
OuIbIIIe ¥ MaTepiabHOT IITKOIU HE3aJIeKHO BiJ il po3Mipy, 0co0i, siKa MOCsTae,
3aBXK/IH MepedyBae B Mexkax HeoOXiaqHo1 oooponu [4, €. 158].

3BICHO, OCKUIBKM >KWTTS JIIOJMHM € HAWBUIIOK LIHHICTIO B JepKaBi,
BKa3aHa KpMMiHaJIbHA BIIMOBIIAIbHICTh 00TpyHTOBaHa. [IpoTe, y HOopmi 4. 1. cT.
36 KKV iine moBa mpo 3aXMCT OXOpPOHIOBAaHMX 3aKOHOM IpaB Ta IHTEPECiB
oco0u, siIKa 3aXUIIA€TbCs, ab0 1HIIOT 0COOM, a TaKOXK CYCHUIBHUX 1HTEpeCiB Ta
IHTEpeCIB JIep>KaBU Bl CYCIUIbHO HEOE3NMEYHOTO MOCATaHHSA. Y BKa3aHOMY
MOJIO)KEHH]1 3aKOHOJaBellb HE KOHKPETHU3y€ Ti 3aKOHHI MpaBa Ta IHTepecu
(ocobwu, 1HI10T 0cO0HU, CYCIIUIBCTBA, JCPKaBH), SIK1 MOIMAIA0Th M1 3aXUCT, TOOTO
HUMHU MOXXYTh BHUCTYINATH Oylb-sIKi 3aKOHHI TpaBa Ta iHTepecu. ToOTO, Ha
CBOTOJIHI, Jii B CTaH1 HEOOXITHOI 0OOPOHH, CIPSIMOBAHI HA 3aIOISHHS ITKOIN
0co01, 10 MOcsTae, MOXKYTh BHSBJISATHUCS B 3aMOJISTHHI TIICCHUX YIIKOIKCHD,
1mo30aBJICHHI BOJI, CHPUYMHEHHI MaTrepiaJbHUX 30UTKIB, 1 HaBITh - Yy
no30aBneHHi KuTTs [4, €. 159].

OpHak, 1O BapTO PO3YMITH TiJ «TSHKKOK IIIKOJOI0, sKa SBHO HE
Bi/IMMOBiTae HeOE3MeYHOCTI mocsraHHs abo oOcrtaHoBii 3axucty» y KK He
po3’scHioeTbes. Sk cimymuo 3ayBaxkye T. B. Cromsp, B cTaHi HeoOXigHOT
000poHHU, 0c001 Ba)XKO BHU3HAYWTH, SKOI IOBMHHA OYyTH Ta «MiHIMajabHa
ITIKO/1a», COPUYMHEHHS SIKOT Oy/1e «IOCTATHBOIO» /IS BiIBEPHEHHS MOCATAHHS.
BaxxmuBo, mo6 1 mkoma He Oyna sSBHO HEBIAMOBIIHOK y TIOPIBHSHHI 3
BIJIBEPHEHOIO IIIKOI0I0, a HE «MIHIMaJIbHO MOXKINBOIOY» [4, C. 160]. OuinroBaHHS

MOHSATTA <«SBHOCTI» HEBIAMOBIAHOCTI XapakTepy 1 CTYNEHS CYCHUIbHOL
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He0E3MEYHOCT1 3/IMCHIOBAHOTO TMOCSTAaHHS € OJHUM 3 HaWOLIbII CKJIAJHUX
MUTAaHHS B acnekTi kBamidikarii gistHb ocodu 3a ¢1.36 KK Ykpainwu [4, . 159].

Sk 6aunmo, ct. 36 KK VYkpainum mae 3araibHUI XapakTep 1 HaJEKHUM
YUHOM HE€ PO3’SICHIOE YCiX OCOOJMBOCTEH 00OpOHU. 3 OrJIsiy Ha 1€, IUIKOM
JIOTIYHOKO BHUJAETHCS CHUTYyaIlisl MIOAO0 MPOOJIEeMHOCTI KBamidikamii HisiHb 3a
crartsimu 118, 124 Ta 115 KKVY. Tak, 30kpema, mpoaHani3yBaBIId CYJIOBY
NPAKTUKY 3T1THO BUPIIICHHS BUINEC3a3HAUYCHUX MMHUTAHB CJIiJ] 3ayBaKUTH, IO B
yCiX BHUIAJKaX, KOJU 0co0a, peasi3oByIOYHM MpPaBO Ha MPaBOMIPHY OOOpOHY,
3aMoJil0€ CMEPTh HAIMaJHUKY, MOJI0OHE MISHHS KBaNi(piKyeTbcs 3rigHO cT. 118
KK Vkpainu, sk ymucHe BOHMBCTBO MpU TEPEBUILECHHI MeX HEOO0XIIHOT
000pOHM, HE3aJIeKHO BiJl LIHHOCTI Oyara, Ha sKke OyJ0 BYMHEHO CYCHIIBLHO
HeOe3MeyHe MOCsATaHH 1 00 KO0 3aCTOCOBYBasacs HeoOximgHa obopoHa [5,
c. 30].

3ayBakuMO, 10 aOW BCTAaHOBUTHU HASBHICTh a00 BIACYTHICTh O3HAK
NIEPEBUIIICHHS] MEK HEOOX1HOT 000POHH, CyAU TTOBUHHI BPaXOBYBaTH HE TUIbKU
BIJIMOBIIHICT, 200 HEBIAMOBIIHICTh 3HAPSAAb 3aXUCTy 1 Hamaay, a ¥ xapakTep
HeOe3MeKHu, sSKa 3arpokyBaia oco0i, 10 3axuiiaiacs, 1 00CTaBUHH, K1 MOTJIU
BIUTMHYTH Ha peajibHe CIIBBITHOIICHHS CHJI, 30KpeMa: MICIIe 1 9ac Haranay, Horo
panToBiCTh, HETOTOBHICTh JI0 MOT0 BIIOWTTS, KUIbKICTh HANAIHUKIB 1 THX, XTO
3axuInaBcs, ixHi (i3uyHi gAaHi (BiK, cTaTh, CTaH 3I0POB’S) Ta iHIII 0OCTaBUHH
[6].

OCKUIBKH TakKi MeXi MalOTh MOYATOK 1 KiHEIlb, TO 3aIOIISTHHS IIKOIH 10
9M TICJIST HUX MOKHA PO3TJISIAATH SK 3aMOMISTHHS IIKOJM 11032 BCTAHOBICHUMU
Mexxamu. ToMy BHXiJ] 11032 HUX CBITYUTH JIUIIIE PO T€, 110 IIKOAY 3arOIISTHO 32
BIJICYTHOCTI BIJITOBIIHOT Ha Te mifcTaBH. [IpuKIIaioM Takoro BUXOAY 3a MEXI
MOJKE CIIyTYBaTH TaK 3BaHa «IepeadacHa» abo «3ami3Hijzay HeoOXimHa 00opoHa.
VY pa3i nepemyacHoi 0OOOPOHM IIKOAY 3arOJiFOI0Th TOMAI, KOJW ¢ HE BUHUKIIO
MiJICTaB JJIs IILOTO, a B pa3i 3ami3HII01 — MICHSA TOTro, K MIJCTaBa BXKe MepecTana

ICHYBaTH 1 B 3alOJIIsIHHI LIKOJAM SIBHO HE ICHY€ MoTpeOu. 3a 000X IUX yMOB
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BIJIMOBIJATBHICTD 3a 3aMOAISHY IIKOAY CJ1J BU3HAYATU HA 3araJIbHUX MiJCTaBaX
[2, c. 92].

OcoOnuBICTIO 3JI0YMHY, BUMHEHOI'O 3 MEPEBULIEHHSAM MEX HEOOX1AHOI
000poHH, € crnenudika HOro MOTHBY, a CaM€ MPArHeHHs 3aXUCTUTHU 1HTEpECU
oco0u, Jep)KaBW, CYCHUIbHI 1HTEPECH, XKUTTSA, 3[I0POB’S UM IpaBa TOTO, XTO
00OPOHSETHLCS, UM 1HIIOI 0COOH Bijl CyCHUILHO HeOe3neuHoro nocsiranusa. Hamip
3aXUCTUTH OCOOUCTI UM CYCHUIBHI IHTEPECH BiJl 3JIOYMHHOTO TOCSTaHHS €
BU3HAYAJbHUM MOTHBOM HE TUIBKM Yy pa3l HeoOxinHOoi o0OopoHM, a U mpu
nepeBuileHHl 11 Mex. [Ipu 1boMy mepeBUILEHHS MeEX OOOpPOHM MOXe OyTu
3YMOBJICHO ¥ IHIIUMH MOTHBaMH, HAIPHUKIaJ HAMIpOM pPO3MPABUTHCS 3
HanaJHUKOM dYepe3 YYMHCHMH HHUM Hamaj, Tomio. IIpoTe iCHYBaHHS pI3HHUX
MOTHBIB HE 3MIHIOE TOT'O, III0 MOTHUB 3aXHCTy € OCHOBHHM CTHUMYJIOM, SIKHU
BHU3HAYA€ TMOBEIIHKY OCOOM, sKa TMEpeBUIMWIAa MEX1 HEeOoO0XigHOT 00OpOHHU.
MorTuBaiiis Jiifi BAHHOTO TP MEPEBUINEHHI MEX HE0O0X11HOT 000pOoHH Mae OyTH
B OCHOBHOMY 3yMOBJIEHA 3aXHMCTOM BiJl CYCHUIbHO HEOE3MEYHOro MOCSTaHHS
OXOPOHIOBAHUX 3aKOHOM IIPaB Ta IHTEPECIB.

Sk clymHO 3ayBaXKyeThbCsl B HAYKOBIM JIITEpaTypi, BIACYTHICTH Yy CT.36
KK Vkpaimm diTkux ¢GOpMYyNIIOBaHb MPU3BOAUTH JO HEOJAHO3HAYHOCTI iX
PO3YMIHHSI, 110 CTPUMYE MPAKTHYHY peaiizallito rmpaBa Ha HEOOXiIHY 00OpOHY.
Amxe xoya, 3 0HOTO OOKy, 3aKOHOJAaBCTBO HAJUIA€ MPABOM 3aXHUINATHUCS, 3
1HIIOT0 — TpeOa BpaxoByBaTH MeX1 HEOOX1THOI 000pOHH, 1100 3 MOTEPHLIOTO HE
MEPETBOPUTHUCS B HAMaJHUKA . 3 OISy HA BKa3aHe, IUIKOM TOTOKYEMOCS
10/10 HEOOXITHOCT1 yIOCKOHAIeHHS HUHI YnHHOI penakiii ¢1.36 KK VYkpainu
Ha SKill Harojomye HuU3Ka HaykoBIiB [5, c¢. 31]. 3okpema, JoIminibHO Oyi0 O
nomoBHUTH cT.36 KK Ykpainu BU4eprnHuM mepeinikoM 03HaK MEPEBUIICHHS MEX
HeoOX1gHOT O0OpOHW Ta BHU3HAYUTH KpUTEpli MEX HEOOXITHOI 1 JOCTATHHOI
MIKOAM Ta SBHOI HEBIAMOBIIHOCTI IMIKOAM HEOE3MEYHOCTI MOCITaHHsI a0o

00CTaHOBIII 3aXHUCTY.
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BucnoBku. Pe3ynapTaTH 3A1HCHEHOTO aHami3y J03BOJSIOTH 3pOOUTH
BUCHOBOK NP0 T€, IO /10 OCHOBHUX O3HaK MEPEBUIICHHS MEX HEOOXITHOI
000pOHM MOKHA BIJTHECTU: HASBHICTh CTaHy HEOOX1JHOT OOOPOHHU; 3aMOAISTHHS
TSKKOI IIKOAM; 3aMOAISTHHS IIKOAM 3 TNEPEBUIICHHSAM MeX HEeoOXIAHOCTI Ta
JIOCTATHOCTI; 3amoJIsIHHSA IIKOAW, IO SIBHO HE BIIIOBIZA€ HEOE3MEYHOCTI
MoCsTaHHs @00 0OCTaHOBIII 3aXUCTY; BUHA y opMi yMuUcCTy. K HA HAII OIS,
JaHl O3HaKM JOILUIBHO 3aKOHOJABUO 3aKpIMUTH Ta KOHKPETU3YBATU Y

nosioxkeHHAx c¢1.36 KK Ykpainu.
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