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CLASSIFICATION OF PROHIBITORY RULES OF FAMILY LAW

Anomauin. Cmamms npucesauyemvcsi 3a00POHHUM HOPMAM CiMeluH020
npasa Ak 00’ckmam HAykoeoi kaacugikayii. 3a cnocobom 3aKpinieHHs.
VKPAIHCObKULL 3aKOH00a8eyb 00380JI51€ BUOKPeMUmMU 08I 2pynu 3a00pOHHUX HOPM
ciMeliHo20 npaesa: a) mi, wo NPIMo 8CMAHOBIIOIOMb 3a00POHY (HANPUKLAOD, He
O0ONYCKAEMbC NPUMYULYBAHHS JCIHKU MA YO008IKa 00 winiooy); 6) mi, wo
0NnocepedKo8aHo BCMAHOBIIOIOMb 3a00poHy. lleputy epyny 3a60poHHUX HOPM
CiMeliH020 npasa OOYINbHO NOOJIIUMU HA MpU NIOSPYAU: ) HOPMU CIMEUHO20
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npasa, w0 6CMAHOGNIOIOMb NpSIMYy 0e3YMOBHY 3a00pOHY  (HAnpukiao,
3A00POHAEMbCA NOCEPeOHUYbKA, KOMEPYItHA OISIbHICMb U000 YCUHOBTIEHHS
oimeti, nepedanHsl ix nio oniKy, NiKiy8aHHs YU HA GUXOBAHHS & CIM i 2pOMAOSIH
Ykpainu, inozemyie); 6) Hopmu cimeliHo2o npasa, wo 6CMAHOBIIOIOMb NPIM)
00yMO8JIeHYy 3a00pOHY (RPUMIPOM, WI0O He MOodce OYymU BUSHAHUL HEOTUCHUM Y
pasi eazimnocmi OpydCuHu ado HAPOOIHCeHHS OUMUHU 8 YCUHOBNI08AYd ma
VCUHOBNIEHOI HUM OUMUHU, V 080IOPIOH020 bpama ma cecmpu, y mimku, 0s10bKu
ma naemMiHHuKAa, nieMiHHuyi, abo AKwo mou, Xmo He 00cs2 UWLI0OH020 8iK),
oocse 1020 abo tomy 0Oy10 HAOAHO NPABO HA WiNi00); 8) HOPMU CIMEUHO20
npasa, wo 6CMAHOGNIOMb HPIAMY 3A00POHY, ale MAalmsv GUHAMKU i3
3a2anbHO20 NPAasULd (HaNpukKiao, periciunutl 0ops0 wawby He € niocmasoro Ois
BUHUKHEHHSI ) OJICIHKU MaA YOJN0GIKA Npas ma 0008 sA3Ki8 NOOPYIHCIHCS, KPIM
8UNAaOKi6, KoMu peniciiHuili oo6ps0 wnody 6i00yeci 00 cmeopeHHs abo
BIOHOBNICHHSI OP2AHI8 0ePAHCABHOI peccmpayii akmie YyueiibHo2o cmauy). /lpyay
2pyny 3a00POHHUX HOPM CIMEUHO020 NpA8a PEe30HHO NOOLIUMU Ha mi, wo: a)
0NnoCcepedK08aHO BCMAHOBIIVIOMb 0e3YMOB8HY 3a00pOoHY (npumipom, ocoba,
nosbaenena OAMbKIBCbKUX NpA8 6mMpavac npasa HA NilbeU mMa O0epHCABHY
oonomoz2y, w0 Hadaromevcsa cim’Aam 3 OimbMu); 0) 0nOCepeoKo8aHo
8CMAHOBNIOIOMb  00YMOBIeH)Y 3a00pOoHY (HANpukiad, npago OpPYIHCUHU HA
VMPUMAHHS NPUNUHAEMbCL, AKWO 3 PIUEHHAM CYOY BUKTIOUEHO 6I00MOCMI NPO
Y0J108IKA 5IK OAMbBKA 3 AKMOBO20 3ANUCY NPO HAPOOHCEHHS OUMUHUL).

Knwuosi cnosa:3aboponni Hopmu cimelino2o npaéa, Kilacupikayis

3A00POHHUX HOPM CIMELHO020 Npasa, pe2yisimueHi HOpMU CIMElH020 NPasa.

Annomayua. Cmamovs noceéawaemcst 3anpeujarouyum HOpMam CemetiHo2o
npasa Kaxk obvekxmam HayuHmou kaaccuguxayuu. Ilo cnocoby 3akpenieHus
VKPAUHCKUL 3aKOHOOamelb NO0380Jislem GulOelumsb 08e 2pPYNnbl 3anpeujarnuux
HOPpM CeMeuH020 Npasda: a) me, KOMopwvle NpsIMO YCMAHABIUBAIOM 3anpem

(Hanpumep, He OONYCKAemcsi NPUHYIHCOCHUE HCeHWUHbL U MYHCUUHbL 8 OPAK);
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0) me, umo KoceenHo ycmanasausarom sanpem. Ilepeyio epynny 3anpewaouux
HOpM ceMelH020 Npasa yeiecooOpasHo pazdeiums HA mpu NoOSPYnnvl:
@) HOpMbL CeMeliHo20 Npasa, YCMaHasiuarwue nPamol 0e3yciloeuslil 3anpem
(Hanpumep, 3anpewjaemcs NOCPeOHUHECKAdsl, KOMMEPUECKAas 0essimelbHOCHb Ho
VCbIHOBIEeHUI0 Oemell, nepeoaie ux no0 ONeKy, HONEUUMEeNbCMEo UIU HA
goCnumManue 8 cemvbil 2paxcoan YKpauuvl , UHoCmpanyes), 6) Hopmbl CeMeun020o
npasa, ycmanasiusaowue npsamotl 00ycioeienHvlll 3anpem (Hanpumep, Opax He
Modicem Oblmb NPU3HAH HeOelCMBUMENbHbIM 8 Cayiae OepeMeHHOCMU JHCeHbl
UTU POXCOeHUsT PeDEHKA 8 YCLIHOGUMENs U YCbIHOBIEHH020 UM peOeHKd, V
08010pOOHO20 bpama u cecmpbul, y memu, 010U U NIEMAHHUKA, NAEMAHHUYbL, UTU
eciu mom, Kmo He oocmue OpavHoeo 8o3pacma, 00Cmue e20 UlU emy OblLio
npedocmasnieHo  npaso  Ha  Opak); 8) HOpMbL  CcemelH020  npasa,
YyCmaHasiueawue npamMol 3anpem, HO UMEOm UCKIIYeHUs U3 oouje2o
npasuia (Hanpumep, peiucuo3nvlii 0opsao Opaxka He s61Aemcs 0CHOBAHUEM OJis
BO3HUKHOBEHUSL V JCEHUWJUHbI U MYICYUHbL Npas U 005S3aHHOCmell CYnpy2oe,
Kpome clyyaes, Ko20a peiucuo3Hulll 00ps0 6paka cocmosiics 00 cO30aHus Uil
B0CCMAHOBNCHUSL ~ OP2AHO8  20CYOAPCMBEHHOU  pe2ucmpayuu  aKmos
2PAdNCOAHCKO20 COCMOAHUS). Bmopyto epynny 3anpewarouyux HOpM cemelno2o
npasa pe3oHHO pazoeiumsv HA me, KOMopvle: a) KOCBEHHO YCMAHABIUBAIOM
be3ycnoeuulil  3anpem (Hanpumep, JIUYo, JAUUEHHOE POOUMENbCKUX NpaAs
JUMAEemcs NPpasa Ha beomsl U 20CY0apCmeeHHble nocoous, npedoCcmasisiemble
ceMbiM ¢ O0embMu); 0) KOCBEHHO YCMAHABIUBAIOM O00YCI0BIEHHbI 3anpem
(Hanpumep, NPaso dHCeHvl HA COOepIHCAHUEe NPEKPAWAEMC S, eCliu N0 PeueHUio
CYO0a UCKIIOUEHbl CBEOCHUsl O MYJHCUUHE KAK omya u3 aKxmogol 3anuci o
PpodicOeHUU pebenKa).

Knioueevie cnosa: 3anpewarwowue  HOpMbl  ceMmelH020 — Npasd,
Kaaccupurkayus 3anpewarouux Hopm cemeuno2o npasd, pe2yiupyouue Hopmol

cemeuno2o npaeda.
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Summary. The article is devoted to the prohibitive rules of family law as
objects of scientific classification. According to the method of consolidation, the
Ukrainian legislator allows to distinguish two groups of prohibitive rules of
family law: a) those that directly establish a prohibition (for example, forcing a
woman and a man to marry is not allowed); b) those that indirectly establish a
ban. The first group of prohibitive rules of family law should be divided into
three subgroups: a) rules of family law that establish a direct unconditional
prohibition (for example, intermediary, commercial activities for the adoption of
children, their transfer into custody, care or upbringing of Ukrainian citizens
are prohibited , foreigners); b) rules of family law establishing a direct
conditional prohibition (for example, marriage cannot be declared invalid in
case of pregnancy of the wife or birth of a child to an adoptive parent and
adopted child, to a cousin, aunt, uncle and nephew, niece, or if the person who
has not reached the age of marriage, has reached it or has been granted the
right to marry), c) rules of family law that establish a direct prohibition, but
have exceptions to the general rule (for example, a religious marriage rite is not
a basis for a woman and a man to have the rights and responsibilities of a
spouse, unless restoration of state registration of civil status acts). The second
group prohibition rules of family law can reasonably be divided into those that:
a) indirectly establish an unconditional prohibition (for example, a person
deprived of parental rights loses the right to benefits and state assistance
provided to families with children); b) indirectly establish a conditional
prohibition (for example, the wife’s right to maintenance is terminated if the
court decision excludes information about the husband as a father from the birth
certificate of the child).

Key words: prohibitive rules of family law, classification of prohibitive

rules of family law, regulatory rules of family law.
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IHocTanoBka npodaemu. Y CimeitHomy koaekci Ykpainu (mami — CKY)
3aKpIMJIEHO YUMayio 3a00pOHHUX HOPM ciMelHoro mpaBa. [IpoTe B cimeliHo-
MPaBOBIi AyMIll 31€O0UIBIIOTO PO3TIAIAETHCS 3MICT OKPEMUX 3TaJlaHUX MPaBUII
MOBEIIHKU. 3 OTJIAly Ha 1€, B Cy4acHIN Teopii CIMEHHOTO MpaBa MOCTAE 3aMUT
Ha po3poOJieHHs Kinacudikaiii 3a00pOHHUX HOPM CIMEHHOTO MpaBa.

AHaJi3 oCTaHHIX aociaigxkeHb i myoOuaikamiii. Sk 00’€KTH HayKOBUX
Kiacudikauid po3rasaanruca 3000B’A3yH0Yl Ta YHNOBHOBaXYBAJIbHI HOPMH
ciMeitHoro mnipasa [2; 3]. Bonnouac knacudikaiiito 3a00pOHHUX HOPM CIMEHHOTO
MpaBa, BIJHECEHUX TAaKOX JI0 TPYIH PETYISITUBHUX HOPM CIMEHHOI0 Mpasa, A0Ci
HE IPE/ICTaBIEHO HAYKOBIM CHIIBHOTI.

IlocranoBka 3aBmaHHfA. MeTow0 CTaTTI € HayKoBa po3poOka
kiacudikaiii 3a00pOHHUX HOPM CIMEMHOTO IpaBa.

Buxkiaag ocHOBHOro Marepiajay JgocaigxkeHHsi. 3a  crocodoom
3aKpIMJICHHS] YKPAiHCHKUM 3aKOHOJABEIb JO03BOJISIE BHOKPEMUTH [IBI TPYIH
3a00pOHHUX HOPM CIMEMHOTO TpaBa: a) Ti, 0 APsMO BCTAHOBIIOIOTH 3400POHY;
0) Ti, M0 onocepedxoB8aro BCTAHOBIIOIOTH 3A00POH) .

[lepury rpyny 3a00pOHHUX HOPM CIMEHHOTO MpaBa AOLUIBHO MOJIUIATHA HA
TpU MIATPYHHU: a) HOPMH CIMEMHOro TMpaBa, IO BCTAHOBIIOIOTH HPAMY
be3ymoeny 3a60pony; 0) HOPMHU CIMEIHOTO MpaBa, 110 BCTAHOBIIOIOTH NPSAMY
00ymo81eHny 3a00poHy; B) HOPMH CIMEMHOTO TMpaBa, 10 BCTAHOBIIOIOTH NPSAMY
3a60poHy, ane Maroms GUHAMKU i3 3a2AIbHO20 NPABUIA.

Haiibinbmry uvactuny uopm CKY BCTaHOBIIOWOTH npsamy 6Oe3yMOBH)
3abopony. Tak, BianoBiAHO 10 4. 4 cT. 2 CKVY 3a3HaueHnit 3aKOHOIaBUHI aKT He
pe2yntoe CIMENHI BITHOCUHU M1 JBOIOPITHUMH OpaTaMH Ta CECTPaMH, TITKOIO,
IAIbKOM Ta IUJIEMIHHUKOM, IUIEMIHHHUIICI0 1 MDK I1HIIMMH pPOJMYAMHU 34
MOXOJIKEHHSIM [ 1].

VY 3Baranphiit yactuHi CKY Takox MOXXHa pO3TIsSgaTH SK MPUKIIAJIHI

UTIOCTpallil MOJO0KEHHS, 3T1/IHO 13 IKUMU ciMelHi nipaBa (4. 1 ct. 14) Ta cimelini
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000B’s13ku (4. 1 cT. 15) € TakuMu, 110 TICHO TMOB’sA3aHI 3 0CO00I0, a TOMY He
Moocymb OyTH TiepeaHi 1HII1i 0co0i.

Pemrra npukiaaiB HOPM, SIKI HaJIEXKaTh A0 Li€l mMArpynu, GirypymTh y
pizHux po3auax Oco6nuBoi uvactuHu CKY. Tak, He donyckaemucs:
MPUMYIITYBaHHS JKIHKUA Ta 4OJIOBiIKa 70 U0y (a63. 2 4. 1 ct1. 24); peectpaitis
nuiro0y yepe3 mpeacTaBHMKa (4. 2 cT. 34); OJHOCTOPOHHS 3MiHAa YMOB
nuiro6Horo aoroBopy (4. 1 cr. 100); ogHOCTOPOHHS BiAMOBA BiJ HLIIOOHOTO
norosopy (4. 1 ct. 101).

3a 3aKOHOJABCTBOM  YKpaiHM  3a0o0powsiomwvcs:  OyIb-sKl  BUAU
ekcruryarailii 6atekamMu cBo€i nutuHM (4. 6 cT. 150 CKY); dizuuni nokapaHHs
IUTAHU OaTbKaMH, a TaKOX 3aCTOCYBaHHA HHUMHU IHIIUX T[OKapaHb, SKi
MPUHIKYIOTH JIOACHKY TiIHICTh AUTHHU (4. 7 cT. 150 CKY). 3aboponscmucs
nocepeHuIlbKa, KOMEpIiiHA MISUIbHICTh I[0/1I0 YCUHOBJIEHHS JITEH, MepeaHHs
iX miag omiKy, MIKJIyBaHHS YW HAa BHUXOBAaHHS B CIM'I TpoMajsiH YKpaiHu,
iHozem1iB (4. 1 ct. 216 CKYVY).

Ha npukianax pe3oHHO PO3INISIHYTH HOPMU CIMEUHO20 Npasd, o Npsimo
BCTAHOBIIOIOTE 00ymosneny 3abopony. Tak, 3rigHo 13 CKY uuobd xe moowce
Oymu: BU3HaHUW HEJIICHUM, SKIIO HA MOMEHT PO3IJIsy CIPaBH CyJOM BIAIAIH
o0CTaBMHHU, SIKI 3aCBIIUyBaJd BIJICYTHICTh 3TOJM OCOOM Ha HUI0O abo ii
HeOaxxaHHs cTBoputH ciM’t0 (4. 3 cr. 40); BU3HAHUM HEIIMCHUM Yy pasi
BariTHOCT1 JIpy>KMHU a00 HApOJUKEHHS JUTHUHU B YCHUHOBJIIOBadYa Ta
YCHUHOBIIEHOI HUM JIUTHHH, Y JBOIOPIIHOTO OpaTa Ta CECTPH, Y TITKH, ASAbKH Ta
MJIEMIHHUKA, TJIEMIHHUI, a00 SKIIO0 TOW, XTO HE JOCST MUIIOOHOTO BIKY, JOCST
Horo abo tomy Oyio HajaHo npaBo Ha nUT00 (4. 3 cT. 41).

[Tpuknaaun Takox QirypyroTs y cT. 169 CKYVY, 3rifgHo 13 SIKOI0 MOHOBIEHHS
OaTbKIBCBKUX TIPaB HeMOdcauge, AKWjo: JUTHHA Oyla yCHHOBJIEHa 1
YCHUHOBIICHHSI HE CKacoBaHe a00 He BU3HAHE HeJliicHe cyaoM (4. 2); Ha 4ac

O3Sy CpPaBU CYyJAOM JIUTHHA JA0CSTIA MOBHOMITTA (4. 3).
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Biapasy nBi npuknaani uroctpaiii mictsatees B ¢T. 211 CKVY. Tak, skmio
IUTHHA M€ JINILIE MaTIp, BOHA He Moxce OyTH YCUHOBIIEHA YOJOBIKOM, 3 SIKUM ii
MaTu He nepedyBae y mumo01 (ad3. 1 4. 5). Skmo nutrHa mae nume Oarbka,
BOHA He Modice OyTH YCUHOBJIEHA XIHKOIO, 3 SIKOIO BiH HE NepedyBae y IuI001
(a63. 2 4. 5).

He mae npasa ocmoproBatm 0OaThKiBCTBa o0co00a, 3amucaHa OaTbKOM
JTUTUHH, SKIIO B MOMEHT peecTparlli 0aTbKOM JUTHHH BOHA 3HAJIa, 10 HE € i
0aTbKOM, a TakoX oco0a, sKa Jaja 3rojJy Ha 3acCTOCYBaHHS JONOMIKHUX
PENpPOAYKTUBHUX TEXHOIOT1H BiAMOBIIHO A0 cT. 123 CKVY (u. 5 ct1. 136).

Sk npuknaa JOUIIBHO TaKOX PO3TIAAaTH mojoxeHHs 4. 3 ct. 157 CKV:
TOM 13 OATHKIB, 3 KUM MPOXKHUBAE JUTUHA He MAE Npasa MEPEIIKOIKaTH TOMY 3
0aTbKIB, XTO MPOKUBAE OKPEMO, CIIJIKYBATUCS 3 AUTHHOIO Ta OpaTH y4acTb y ii
BUXOBAaHHI, SKIIO TaKe CHUIKYBAaHHS HE TMEPEUIKO/KAE HOPMaIbHOMY
PO3BUTKOBI IUTHHH.

HasiBHI TakoX TPUKIAAU HOPM CIMEUHO20 npasa, MO HPAMO
BCTAHOBJIIOIOTh 3a00POHY, ale Maiomv GUHAMKU i3 3a2anvbHo2o npasuia. Tak,
BiAMOBIAHO 10 4. 5 cT. 5 CKVY HIXTO He MOX€ 3a3HaBaTU BTPyYaHHS B MOro
CIMEMHE XKUTTS, KpiM 6unaokis, BcTaHoBlIeHUX KoHcTuTy1i€r0 YKpainu.

Hactynaum npuknanom € nonoxeHus 4. 1 cr. 20 CKYVY, 3rigHo 13 SkuMu
JI0O BHMOI, IO BHIUIMBAIOTHL 13 CIMEHMHHX BIJHOCHH, IO30BHA JABHICTb He
3acmoco8yemubcsl, KpiM 6unaokis, nepeadadyeHux 4. 2 ct. 72, 4. 2 ct. 129, u. 3
ctT. 138, 4. 3 cT. 139 3a3HaUYE€HOTO0 HOPMATUBHO-TTPABOBOTO AKTA.

Croau Takoxx Hayexath mosioxkeHHs 4. 3 cr. 21 CKYV: peniriiinuii oOpsn
nuito0y He € niocmaegoio il BUHMKHEHHS Y KIHKM Ta 4YOJOBIKA NpaB Ta
O00OB’SI3KIB TMOJPYXIKSI, KpiM 6UNAOKIG, KOJIU PENIriiHuil o0psa Uiy
B11I0yBCSI 10O CTBOPEHHSI a00 BIJIHOBIICHHSI OpraHiB JEp>KaBHOI peecTpallli aKTiB

[UBUIBHOTO CTaHY.
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Sk mpuKIIag TakoX MOXHA HaBECTH MOJIOKEHHAX 1. 9 4. 1 cT. 212 CKV:
HE MOXYTh OYyTH YCHHOBJIIOBa4aMH 1HO3EMIIl, SIKI HE MepelyBaloTh y ILII001,
KpiM unaoxie, KOJU 1HO3eMEllb € POIUYEM JTUTHHHU.

Hpyry rpyiy 3a00pOHHUX HOPM CIMEMHOTrO IMpaBa pPe30HHO MOAUIUTH Ha
Ti, WI0: a) OnocepeoKko8aHo  BCTAHOBIIOIOTh  0OE3YMO8HY  3a00pPOHY;
0) onocepedxosaro BCTAaHOBIIOIOTh 00YMO8/IEHY 3a4O0POHY.

Sk npukiaau nepioi NiArpyny BiAMOBIAHUX HOPM € MOJIOKEHHS, 3T1THO
3 IKUMU 0c00a, mo30aBiieHa 0aThKIBCHKUX MPaB émpayac: NMpaBa Ha MUIBTU Ta
JepKaBHY JOMOMOTY, 0 HAJAIOThCs CIM M 3 AiThMU (1. 3 4. 1 cT. 166 CKYVY);
1HIII1 TTpaBa, 3aCHOBAH1 Ha CIOPIAHEHOCTI 3 TUTUHOIO (11. 6 4. 1 cT. 166 CKY).

JIoIIIbHO HABECTH TaKOXX TMPUKIAIA HOPM CIMEMHOTO TpaBa, IIo
0nocepedK08aHO BCTAHOBIIOIOTh 00yMo61eHy 3abopony. Tak, KO peecTparis
nuiro0y y BU3HAUYEHUM JE€Hb HE BiAOyJlacs, 3asiBa IPO PEECTPAII0 NUIIO0Y
BTpaya€ YMHHICTD MICIIS CIUIUBY TPHOX MICALIB BiJ AHSA 1i mogaHHs (4. 2 cT. 28
CKY). Inakmie Kaxyuu, BIANOBIJIHA 3asiBa HE € YHWHHOI 31 CIUJIMBOM
YCTaHOBJIEHOTO YKPAiHCHKUM 3aKOHOJABIIEM CTPOKY.

[IpaBo Apy>KUHHU HA YTPUMAHHS MPUIUHSAETHCS, SIKIO 32 PIIICHHAM CYIy
BUKJIIOUEHO BIJIOMOCTI MPO YOJOBIKAa SK OaTbka 3 aKTOBOrO 3alucy IIpo
HapokeHHsT nuTuHU (4. 2 cr. 85 CKYVY). Inakmie kaxyuu, ApyXKuHa HE Mae
TaKoro Mpasa, 3a HASIBHOCT1 3aKOHOJAABYO BCTAHOBIIEHUX OOCTaBHUH.

BucHoBkn. 3a cnocoOOM 3akpilUIeHHS YKpaiHCbKUUA 3aKOHOJABEllb
JI03BOJIsSIE BAOKPEMUTH JIB1 TPYNH 3a00POHHUX HOPM CIMEMHOTO Ipasa: a) Ti, 10
MpsSIMO BCTAHOBIIIOIOTH 3a00pOHY; O) Ti, IO OMOCEPEAKOBAHO BCTAHOBIIOIOTH
3abopony. Ilepury rpymy 3a00pOHHUX HOPM CIMEHHOTO TIIpaBa JOIUILHO
MOAUTUTH HA TP MIACPYNH: a) HOPMU CIMEMHOTrO MpaBa, M0 BCTAHOBIIIOIOTH
npsMy 0e3yMOBHY 3a00poHY; 0) HOpMHU CIMEHHOTO MpaBa, M0 BCTAHOBIIOIOTH
npsiMy 00yMOBJIEHY 3a00pOHY; B) HOPMH CIMEMHOIO IMpaBa, 110 BCTAaHOBIIOIOTH
npsiMy 3a00pOHY, aje MarTh BUHATKHU 13 3arajibHOro mnpaswia. Jpyry rpymy

3a00pOHHUX HOPM CIMEMHOrO TMpaBa pPE30HHO NOAUIMTH Ha Ti, LI0: a)
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OMOCEPE/IKOBAHO BCTAHOBIIOIOTH 0€3yMOBHY 3a00poHYy; 0) omocepeakoBaHO

BCTAHOBJIIOIOTH 00YMOBIIEHY 3a00pOHY.
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