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BUHA IK CYP’EKTUBHA CTOPOHA
IOPUANYHOI BIANOBIAA/ILHOCTI CYAI

BUHA KAK CYbbEKTUBHAfl CTOPOHA
IOPUANYECKOW OTBETCTBEHHOCTU CYAbU

GUILT AS A SUBJECTIVE SIDE OF LEGAL
RESPONSIBILITY OF JUDGE

VdALYH09TV V1 VdALVdANOdU NIdLIAOTAD

AHoTaUif. Y CTATTi pO3KPUTO OCHOBHI ACMEKTU BU3HAYEHHS BUHM CYqgi sk CYO'’EKTMBHOI CTOPOHM HAKNAGEeHHS Ha HbO20
I0PUGUYHOI BIgMOBIgaIbHOCTI. BCTAHOB/IEHO, L0 KIOYOBI ACNEKTH BU3HAYEHHS BUHW CY]Qi Ik CYO'€KTMBHOI CTOPOHM HAKAAgeH-
HA HO HbOR20 IOPUGUYHOI BiGnoBIGA/IbHOCTI NPEgCTAB/IeHI MOOKEHHAMM TAKUX 3aKOHOGABYMX TA HOPMATUBHO-NPABOBMX JOKY-
MEeHTIB K KOHCTUTY LA YKpaiHu, KpuMiHAIbHWI NPOLeCcyaibHmi Kogekc YkpaiHu, [ToctaHoBsa l1eHymy BepxoBHo20 cygy Ykpa-
i «[1po He3anexHICTb CygoBoi BAAGH», 3AKOH YKpaiHu «[1p0 BUKOHAHHS pillieHb Ta 3aCTOCYBAHHSA NPAKTUKM EBPONECbKO20
Cygy 3 nNpas noguHm», floctaHosa llieHymy BepxoBHo20 cygy YKpdiHm «[1po CygoBy NPAaxKTUKy B CIPpABAX Mpo 3/104MUHM PO
KWMTTS Ta 3gOPOB’st 0c0bM», 3akoH YKpaiHu «[po cygoycTpiid i cTaTyc cyggis». 35ICOBAHO, 1O gOBEgeHHs BUHM Cyggi CTOCOBHO
BYMHEHO20 HMUM MPABOMNOPYLLIeHHS HA CbO20GHI BUCTYNAE OGHUM i3 BAX/INBMX MUTAHb HAKIAGeHHS HA HbO2O MeBHO20 BUGY
lI0pUgMYHOI BignoBiganbHOCTI. BU3HayeHo, Lo cyggi HaryacTille BYNHSIOTb NPABONOPYLLIEHHS BHACAIGOK yXBAEHHS HEOO[PYH-
TOBAHMX TA 4ACTO He3AKOHHMX CYgOBMX pillieHb. [JoBegeHo, Lo BUHA CYJQiB 3a BYMHEHI HUMM NPABONOPYLLIEHHS NPOSBIAETLCA
BHAC/IGOK HegOTPUMAHHS UM i2HOPYBAHHA HOPM MPOLIECYaibHO20 3AKOHOGABCTBA UM TPYGOBOI gUCLMMAIHN. BU3HA4YeHO, Lo
g/151 yXBA/IeHHSI CYgOBO20 PillieHHs Cyggst 3000B'A3AHMI BUHAYMTI HOPMU 3AKOHY, PSig Nig3aKOHHUX AKTIB TA BUBYMTHM CYJOBY
MPAKTUKY CTOCOBHO pO32/1qYy BigrnoBigHOI CYgoBOI CMPaBu. BCTAHOB/EHO, WO OGHUM i3 e1eMeHTIB BMHU CYggi BUCTYNAE BHY-
TPILLHE MepeKkoHaHHS. 3'9COBAHO, LU0 MpegMeToM po32/15igy CygoBOi CPABK OGO YXBAEHHS Cyggetd HeoOfpyHTOBAHO20 Ta
He3aKOHHO20 CYgoBORO pillleHHS BUCTYNAE He CKAg 3/104MHY, L0 NPUCYTHIN y giax Cyggi, a NpaBOMIPHICTb TO20, Yu CTig4umii Big-
MOBMTbCA Big MOPYLLEHHS KpUMIHAAbHOI CMPaBu npoTy Cyqqgi 3a yXBaneHHs HUM HerpaBoCygHO20 CYgOBORO PillieHHS. 3’'9C0Ba-
HO, L0 MPAKTUYHUMM COCODAaMM BU3HAYEHHS BUHM CYGi y BYMHEHHI HUM NPaBONOPYLIEHHS MOBUHHI BUCTYNATH KOMII/IEKCHe
gocnigyxeHHs MaTepianis Cnpasy, AKa BigkpuTa npoTu Cyqgi, i aHani3 gaHmx CyggiBCbK020 JOCbE, 30Kpema gaHmx npo po3enag
cyggeto nogibHux crnpas Ta yXBaneHHs 3 HUMM BIgroBIGHUX CYgOBMX pillieHb. [JoBegeHo, Lo goCHTb YacTO 3BiNbHeHHS Cyggi
Big 0pMgMYHOI BIgMoBiganbHOCTI BigOYBAETHCS 3G YMOBM, KOM PABONOPYLLIEHHS, BYMHEHI CYggeto, MepeKkBanigikoByoTbCS K
CygoBa NOMUJIKA.

Knto4osi cnosa: 1opngnuHa BignoBiganbHiCTb, BUHA, CYggs, NpaBocyggs.
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AHHOTaUWMS. B CTaTbe PACKPbITbI OCHOBHbIE ACMEeKTbI OnpegeseHns BUHbI Cygby KaK CyObeKTUBHOM CTOPOHbI HA/IOXKeHMSs Ha He2o
I0PMgUUECKON OTBETCTBEHHOCTH. YCTAHOB/IEHO, YTO K/TKo4eBble ACMeKThbl onpegeseHnst BUHbI Cygby Kak CyObeKTUBHOI CTOPOHbI Ha-
JIOXEHWS! Ha He20 I0PUgUIecKoii OTBETCTBEHHOCTYU NPegeTaB/IeHbl MONOKEeHUSIMU TAKMX 3AKOHOGATe/bHbIX M HOPMATUBHO-MPABOBbIX
GOKYMeHTOB, KaK KOHCTUTYLmsI YKpAuHbl, Y20/10BHbIi MPOLIECCYA/IbHbIN KOGEeKC YKpauHbl, llocTaHosieHme ieHyma BepxoBHoz0 cyga
YKpanHbl «O He3aBUCMMOCTH CygebHOM BAACTU», 3aKOH YKpauHb! «O BbIMOAHeHNM peLLeHnii 1 npuMeHeHn MpakTuku Esponeiicko20
Cyga no npaBam 4enoBeKka», MoctaHoseHve IneHyMa BepxoBHO20 cyga YKpauHbl «O cygebHoO# MpakTuke Mo geaam o rpecty-
MIEHNSIX O XKM3HM 1 3gOPOBbS 4e0BeKa», 3aKOH YKpauHbl «O CygoyCTPOKCTBe U CTATyCe Cygeli». BbISICHEHO, YTO gOKa3aTebCTBa
BUMHbI CYgbU B OTHOLLIEHWM COBEPLLEHHO20 MM MPABOHAPYLUEHHUS HO Ce20GHSI BbICTYNAeT OgHNM U3 BAXHbIX BOMPOCOB HA/IOYKEH!S
Ha He20 orpegesieHH020 BUGa pPUgUYECKoii OTBETCTBEHHOCTH. OrpegeneHo, YTO CygbM 3a4aCTyio COBEPLUAIOT MPABOHAPYLLEHMS
BC/IegCTBIe MPUHATUS HEOOOCHOBAHHbIX U YOCTO HE3AKOHHbIX CYgebOHbIX peleHmid. [JoKa3aHo, YTO BUHA Cygeli 3 COBepLUeHHbIe
¥IMU PABOHAPYLLIEHWS NPOSIB/SIETCS BCIegCTBIE HeCOOMOgeH s v N2HOPUPOBAHME HOPM MPOLeCCyanbHO20 3aKOHOGATe/IbCTBA
WM TPYGOBOV GUCLIMM/IMHBI. OrpegesieHo, 4To g/isl IPUHSATUS CygebHO20 pelieHus Cygbsi 0053aH onpegennTb HOPMbl 3AKOHG, psig
MOG3AaKOHHbIX KTOB U U3Yy4nTb CygebHyIo MPakTUKy Mo pACCMOTPeHUIO COOTBETCTBYIOLLeli CygebHO20 genda. YCTaHOB/IeHO, YTo
OgHUM 13 3/1eMeHTOB BUHe Cygby BbICTYraeT BHyTpeHHee yoexgeHue. YCTAHOBNEHO, YTO MpegMeToM pacCMOTpeHus cygebHo20
ge/ia OTHOCUTeNIbHO MPUHSITHS Cygbeli HeOOBOCHOBAHHOR20 M HE3AKOHHO20 CygebHO20 peLLeHNs! BbICTYAeT He COCTAB MPEeCTyIeHus,
KOTOPbIVi MPUCYTCTBYET B geNiCTBUSIX CygbW, A MPABOMEPHOCTb TO20, MM C/IeJoBATe/lb OTKAXKETCs OT BO30Y)KgeHNs! y20/I0BHO20 ged
MPOTVB Cygb¥ 3a MPUHSITYE UM HEeMPAaBOCYgHO20 CygebHO20 pelLLieHHs.. BbISICHEHO, YTo MPakT1yeckumm cnocobamu onpegesneHus
BVHbI CYgby B COBEPLLEHUM MPABOHAPYLLIEHNS GO/MKHBI BbICTYNATH KOMI/IEKCHOE MCCIeGOBAHME MATepUaioB gesd, KOTOPOe OTKPhITO
MpOTUB CYgbM, U AHAIM3 JAHHBIX CYJericko20 gocbe, B YACTHOCTM §aHHbIX O PACCMOTPEHUM Cygbeli MOGOBHbIX gen v MpUHATIS Mo
HUM COOTBETCTBYIOLLMX CygeOHbIX pelLeHmid. [loka3aHo, YTO gOBO/IbHO YaCTO OCBOOOXGEHMSs Cygby OT IOPUUUECcKOl OTBETCTBEH-
HOCTV MPOUCXOgUT B YC/IOBMSIX, KO2GA MPABOHAPYLLEHHS], COBEpLLIEHHbIE Cygbeyi, NepekBanMduumpyoTcs Kak cygebHas oLmoka.

KnioueBble c10Ba: 10pygnyeckast 0TBETCTBEHHOCTb, BMHA, Cygbs, MPABOCYGHSI.

Summary. The article reveals the main aspects of determining the guilt of a judge as a subjective aspect of imposing legal re-
sponsibility on him. It was established that the key aspects of determining the guilt of a judge as a subjective aspect of imposing
legal responsibility on him are represented by the provisions of such legislative and regulatory documents as the Constitution
of Ukraine, the Criminal Procedure Code of Ukraine, the Resolution of the Plenum of the Supreme Court of Ukraine «On the
independence of the judiciary», the Law of Ukraine «On the implementation of decisions and the application of the practice of
the European Court of Human Rights», Resolution of the Plenum of the Supreme Court of Ukraine «On judicial practice in cases
of crimes against human life and health», Law of Ukraine «On the judicial system and the status of judges». It was found that
the evidence of the judge’s guilt in relation to the offense committed by him today is one of the important issues of imposing a
certain type of legal liability on him. It has been determined that judges often commit offenses due to the adoption of unfounded
and often illegal court decisions. It has been proved that the guilt of judges for the offenses committed by them is manifested as
a result of non-compliance or disregard for the norms of procedural legislation or labor discipline. It has been determined that in
order to make a court decision, a judge is obliged to determine the norms of the law, a number of bylaws and study judicial prac-
tice in considering the relevant court case. It has been established that one of the elements of a judge’s fault is an inner convic-
tion. It has been established that the subject of the court case regarding the adoption by the judge of an unjustified and illegal
court decision is not the corpus delicti, which is present in the actions of the judge, but the legality of that, or the investigator
will refuse to initiate a criminal case against the judge for making an unjust decision. It was found that the practical methods of
determining the guilt of a judge in committing an offense should be a comprehensive study of the materials of the case, which is
open against the judge, and the analysis of data from the judge’s dossier, in particular, data on the consideration of such cases
by a judge and the adoption of appropriate court decisions on them. It has been proven that quite often the release of a judge
from legal liability occurs in conditions when offenses committed by a judge are re-qualified as a miscarriage of justice.

Key words: legal responsibility, guilt, judge, justice.

Hoc'ranomca npod6aemu. J[locrigKeHHsS TOBOAATD,
110 OJHUM i3 BaKJINBUX €JIEMEHTiB IPUTATHEHHA
CYAi IO IOPUANYHOI BiIITOBiJaIbHOCTI BUCTYIIA€ HACAM-
mepej BCTAHOBJIEHHS MOTO BUHU CTOCOBHO BUMHEHOTO
HUM ITPAaBOMNOPYINeHHA. BusHaueHHA aJITOPUTMY JT0Be-
IeHHs BUHU CYyIai mepenbavae IPOBeeHHA PO3TIIAILY
MIPOIIeAyP YXBaJIEHHS CYAAEI0 CYJOBOTO PillleH s, 3a AKe
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HUM BUMHEHO IPAaBOMOPYIIIeHHA. 3 OTJIAY Ha Te, BU-
3HAUYEHHA BUHU CY/JIi 3a Pe3yIbTaTaM¥ BUMHEHHSI HUM
IIPaBOIIOPYIIIEHHS — IIe JOCUTh CKJIaJHU IIpolec, AKUi
BUMAarae IpoBeJieHHA YiTKUX Ta KOHCTPYKTUBHUX JIiil.

Taxum YymHOM, BUXOLAYM i3 3a3HAUEHOT'0 BUIIlE, aK-
TYaJbHICTh TEMATUKU HAYKOBOT'O JOCJiI}KEHHS IIOJIATAE
Yy BUBHAUEHHI Ta J0BeJleH1 BUHU CYA[i 3a pe3yJbTaTaMu
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BUMHEHHS HUM IIPABOIOPYIIEHHS, SKa HacamMIepes
BHCTYIIA€ Cy0’ €KTUBHOIO CTOPOHOIO IIPUTATHEHHS CYAI1
IO IOPUAUYHOI BiIIIOBiTaIbHOCTI.

Amnamis ocraHHiX mociaiaskens i myoaikamiii. Han
IpobIeMaTUKOIO BUBHAYEHHS BUHU CY/ i 32 PE3yJIb-
TaTaM¥U BUMHEHOTO HUM IIPaBOIIOPYIIeHHA ITPaIioBa-
JIY Ta ONPAIlIO€ CHOTOAHI PSS IPOBIMHMX HAYKOBILiB-
opucriB, cepep axux: I'. ABpamos [1], H. B. Butpyxk [2],
FO. M. I'pomieBoii [3], FO. A. [Tenucos [4], O. B. Kanrina
[5], C.B. ITogkomaes [6], A.I. Papor[7], JI.I. Cominb-
HUK, P. M. CKpUHBKOBCBLKUII Ta iHIIIi.

IIpu mboMy, KJIIOUOBi acIIeKTU BU3HAUEHHS BUHU
CyIIi AK cy0’€KTUBHOI CTOPOHU HaKJIaJeHHA Ha HbOT'O
IOPUAMYHOI BiITIOBiTaTbHOCTI IIpeIcTaBJIEH] TOJIOKEH-
HAMU TaKUX 3aKOHOJABUNX Ta HOPMATUBHO-TIPABOBUX
ITOKYMEHTIB AK:

1) Koucruryia Ykpainu [8];

2) KpuMiHapHUN OpoIecyaabHUN KOJAEeKe Y Kpainu
[9%;

3) ITocrarmoBa BepxoBHoro cyny Ykpaiuu «IIpo Hesa-
JIesKHiCTB cymoBoi Biagu» [10];

4) 3akou Ykpaiuu «IIpo BUKOHaHHS pillleHb Ta 3a-
CTOCYBaHHS NPaKTUKU €BPOIeiCbKOro cyay 3 IIpaB
gropguan» [11];

5) ITocramoBa BepxoBHoro cyay Ykpainu «IIpo cymoBy
OPaKTUKY B COIpaBaxX MPO 3JOUUHU PO KUTT Ta
310poB’sa ocobu» [12];

6) 3akoH Ykpainu «IIpo cymoycTpiii i craTyc cyanis»
[13].

IIpoBenenuii aHaiz IopuauUHOI JiTeparypu [1-7]
Ta 3aKOHOJaBUNX 1 HOpPMaTUBHO-IIPABOBUX JOKYMEHTiB
[8—13] 3acBiguye, 1110 MpobIeMaTHKa BUBHAUEHHA BUHU
CyAni 3a pesyJibTaTaMU BUNHEHOI'O HUM IIPABOIIOPYIIIEH-
Hsd € He J0 KiHI[A BUBYEHOIO Ta IOTPedy€e IPOBeIeHHA
OiJIBII I'PYHTOBHIIIIOT0 AOCIiIXKeHHS.

Merta ctaTTi. MeTor0 CTATTi € HOCTiAKEeHH i po3-
KPUTTA OCHOBHUX ACHEKTiB BUBHAUEHHS BUHU CYIAL
K cy0’€KTHUBHOI CTOPOHU HAKJIAJAeHHA Ha HbOT'O IOPU-
OUYHOI BigIOBigaJIbHOCTI.

Bukaanx ocHOBHOTO MaTepiajy gocaigskenHs. IOpu-
IUYHA IPaKTUKA 3aCBiIUye, 1110 KJIIOUOBUM €JIEMEHTOM,
SIKUH BXOJUTD 0 CKJIAAy BUMHEHHS IIPABOIIOPYIITHUKOM
IIPaBONOPYIIIeHHs, BUCTYIIA€ Cy0’ €KTHUBHA CTOPOHA IIpa-
BOIIOPYIIIEHHS, KA BKJIOUAE 3aTaJIbHY IICUXOJIOTIUHY
CTPYKTYpPY cy0’eKTa (IpaBomopyurauka) [4, c. 102].

IIpoBeneHi mocaimskeHHA BKa3yOTh, III0 TEOPia
cy0’€KTUBHOI CTOPOHU IPAaBOTOPYIIIEHH € OTHi€0 i3
Ha#O01/IbIII PO3BUHYTUX Y KPUMiHAJIBHO-IIPABOBil HAYIII,
IpU IIbOMY OCHOBHUMM 11 0O3HaKaMU BUCTYIIAIOTh BUHA
0Cco0U Ta MOTUB BUMHEHHS IIPABOIIOPYIIIeHHA. 3a BiACyT-
HOCTi BUHU cy0’€KTHUBHA CTOPOHA IPABOIOPYIIIEHHA €
BiICYyTHBOIO, a Ile y MiICYMKY CBiIUUTH IIPO BiZCYTHICTH
cKrJany 3imounny [14, c. 152-153].

Tax, Bizmosigzo mo crarti 62 Korcruryiii Yrpainu
[8] mpuTATHEHHA TPABOMOPYIITHUKA [0 KPUMiHAIbHOL
BiIIOBiIAJILHOCTI HacTae y BUMAAKY, KOJU 3aKOHHO
IOBeIeHO BUHY IPABOHOPYIITHUKA 3a pe3yabTaTaMu
CYZIOBOTO 3acijaHHA.

BusnaueHHA BUHU TPABOIIOPYIITHUKA 34 KJIACUUYHUM
IIiIX0/IOM CBiTUUTB IIPO Te, 1[0 TAKUI IIPOIIEC JO3BOJISIE
BUBHAUUTHU PiBeHDb NCUXIUHOTO BiIHOIIIEHHA CY0 €KTa
(TIpaBOTOPYITHUKA) 0 BUNHEHOTO HUM IIPABOIIOPYIIIeH-
Hs, BHACJITOK YOTO BiZI0OYJIOCS BUKPUBJIEHHSA I[IHHICHUX
6aueHb IpaBomopymrauKa [7, c. 90].

3a 3aKOHOJABUYMM Ta TEOPETUYHO IIPABOBUM MiJX0-
JaMu BUAIJIAIOTH ABi KJI04U0Bi hopmu BuHM [2, c. 236]:
1) HeoGepesKHiCTD, AKa MOAIIAETHCA HA CAMOBIIEBHE-
HicTh Ta HEA0ATICTD; 2) yMUCes, AKUI MOAIIIEThCA Ha
OpAMUN YMUCEJ Ta HEIPAMUN YMUCE.

3 oriAay Ha Te, YMIUCEJ BKasye Ha IBHe yCBigoM-
JIEHHS MIPABOIIOPYIIIHUKOM XapakTepy ocodoucToi 1mo-
BeIiHKWU, ii 1[i1bOBe CIPAMYBaHHSA, BHACJI1JOK YOTO
BimOyBaeThCsA BUMHEHHA NIPOTUIIPABHUX NiAHL. [Ipu
bOMY, IPAMUN YMUCEJ CBiIUYNTH PO yCBiTOMIIEHHA
IIPABOIOPYIIHUKOM CBOIX AisiHb, IKi € MPOTUIPABHIMU
Ta IPOBOKYIOTh BUHUKHEHHSA HETaTUBHUX PE3yJIbTaTiB.
HatowmicTh HenmpAMUil ymMuces BKasye Ha CBijoMe H01Ty-
IeHHA HeTaTUBHUX HACTiJKiB IPOTUIPaBHUX MifdHb,
IIPUKJIALAI0YN IIPU TOMY 3HAYHI BOJIBOBI 3ycuid [2,
c. 236].

IITo cTocyeThess HEOOEPEIKHOCT, TO Ile ABUIIE BU-
3HAYa€ HEYCBiJOMJIEHHA IIPOTUNPABHUX AiAHb IPaBO-
MMOPYITHUKOM HA MOMEHT BUMHEHHSA HUM IIPaBOIIOPY-
mrenHsa. O[HAK BCe-TaKU MOTEHITIHHNH ITPABOTIOPYIITHUK
IIOBUHEH IIepea0ayaTy HeraTUBHI HACTLAKM CBOIX JifAHb.
Yepes HeobepesKkHe CTABJICHHS J0 HACIIIKiB BUNHEHOTO
IIPaBOIIOPYIIIEHHS BUHUKAE HeA0aTiCcTh MPaBOIIOPYIII-
Huka. Tak, HexbaIicTh IPOABIAETHCA BHACIIIIOK JIer-
KOBa’KHOTO CTABJIEHHS IPABOIIOPYIITHUKA TO BUMHEHUX
HUM JIifHb, IIPU I[bOMY CAMOBII€BHEHICTH BUCTYIIAE O~
HUM i3 HaBaKJIMBIMINX XapaKTePHUX PUC IPABOIIO-
PYIIHUKA AK ocobucTocTi [2, c. 236].

Posraanarouu BuHY cyani, To y BUIaAKY, KOJIM BOHA
BifIcCyTHSA, TOMi € BiICYTHHOIO IpOIleypa IPUTATHEH-
HA cyAAi mo opuauYHOI BigmoBiganabuocTi. OgHAK,
BCe-TaKM, KOJU BUHUK BUNAJIOK MOXKJIMBOTO IPAaBO-
HOPYHIIeHHSA, TO TYT CJiJ TOBOPUTH IIPO CYATiBChbKY
moMuJIKy [6, c. 72].

Onwuparounch Ha BUIle3a3HaveHe CJIijg BigmiTuru,
1110 TOBeAeHHS BUHU CYAi CTOCOBHO BUMHEHHOTO HUM
MIPaBONOPYIIEeHHA Ha ChOT'OIHI BUCTYIIA€ OSHUM i3 BaK-
JUBUX MUTAHb HAKJAJEeHHA Ha HOTO IIEBHOTO BUAY
OPUAUYHOIL BiITOBiTaIbHOCTI.

Haiinomupesinri Bunagku, 3a AKUX CyAA1 BUNHAIOTH
ITPaBOIIOPYINEHHS — IIe BUTIAAKY YXBaJeHHsI HeOOI Py H-
TOBAaHUX Ta YACTO HE3aKOHHUX CYyJIOBUX PillleHb. Xoua
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BiAIIOBiAHO OO 3araJbHUX IIPaBUJ 3aKOHY CY/IOBi pi-
IIeHHS, IPUNHATI CyAAAMU, IIOBUHHI OyTYU 3aKOHHUMU.

Crarrero 370 «3aKOHHICTD, OOI'PYHTOBAHICTD i BMO-
TUBOBAHICTH CYZOBOTO pimenHa» KpuminaabsHOTO
IpoIecyaJbHOTO KojleKcy Y Kpainu [9] sasHauaeThesd,
IIT0 CYZI0BE PillleHHA € 3aKOHHUM TO/i, KOJIU YXBajleHe
KOMIIETeHTHUM CYZOM BiJIIOBiTHO 10 HOPM MaTepiajib-
HOTO IIpaBa Ta BUMor KpuMiHaIbHOIr0 mpoIecyaabHOTo
KoJeKcy YKpaiHu CTOCOBHO KPUMiHaJIBLHOTO IIpOBa-
IKeHHA.

Pazom 3 TuM, OGTPYHTOBAHUM CYJIOBUM PillIeHHIM
BHUCTYIIa€ PillleHHA, IKe YXBaJIeHe Cy/IOM Ha 3acamax
00’€KTMBHO BU3HAUEHUX 00CTABHH i3 UiTKO IMigTBEp/IKe-
HUMH Ha IIUX 3acajax JoKasaMU BHACIIJOK IIPOBeeH-
HS HaJIEJKHOTO CYJZ0BOTO PO3TJIALY cIipaBu. BogHouac
YMOTUBOBAHUM CYJZOBUM DPIiIlIEHHAM CJIiJ BBAXKATU TaKe
Cy/ZIOBe PiIlleHHS, B OCHOBi AKOTO JIe}KaTh JOCTATHI Ta
HaJIe:KHI IIiIcTaBU Ta MOTUBU HOT0 YXBAJIEHHS.

JJis yxBaJleHHA CyJOBOTO PillIeHHA Cy A IIOBU-
HeH IIPOBeCcTU PAJ podyMoBux Aiti. Hacammepen cynasa
3000B’ A3aHUM BUSHAUUTHU HOPMU 3aKOHY, DAL Mig3a-
KOHHUX aKTiB Ta BUBUUTHU CYJOBY IPAKTUKY CTOCOBHO
posraany BigmoBigHOI cynoBoi cupaBu. Ilopan 3 Tum,
Cyanda Mae OIiHUTH (haKTUUYHI YMOBU CyJOBOI CIIpaBU
3aKOHOJABCTBA.

Bigmosigao 10 moao:xkens KpuminaabHOTO IIpoILe-
cyaJbHOTO KofieKcy YKpainu [9] cyans y xoai posrJis-
Iy CYZOBOI CIIpaBu Ta YXBAJIEHHS CYOBOT'O PilllIeHHA
TMOBUHEH KepyBaTucA PaKTUIYHUMU JAHUMU CTOCOBHO
CYZOBOI CIIpaBU, AKi OTPUMaHi y IOPAAKY, BUBHAUEHO-
MY ITUM KOJIEKCOM.

Taxk, BigmoBigHO M0 cTaTTi 84 «[Jokasu» Kpuminaiab-
HOT'O IIPOIeCYaJIbHOTO KoieKcy YKpainu [9] dhakTuy-
HUMU JaHUMU, ONeP;KaHUMU y IOPAAKY, Iepeabaue-
HOMY UM KOJEeKCOM BHUCTYHAIOTh JoKa3u. Ha ocHoBi
IOKasiB cyA[s BU3HAUAE HAaSABHICTL ab0 BiCyTHICTH
¢daxkTiB i o0cTaBUH, AKi € HEOOXiTHUMU A/ 3MiiCHEHHS
KPUMiHAJIBHOTO IPOBAMKEHHS.

CBoeto ueproio, y crarti 94 «Ominka goxasis»
KpuminaabHOTO IPOIlecyaJlbHOTO KOeKey YKpaiHu
[9] 3asHauaeThCA, 110 OI[IHIOBAHHA JOKAa3iB MOBUHHO
TIPOXOIUTH B paMKaXx 3aKOHY, a TAaK0K 3 ITO3UIIil JOCTO-
BipHOCTi, He3aJie;KHOCTI Ta gonyctumocTi. [Ipu ibomy,
CYKYIIHICTB IOKAa3iB, AKi 3i0paHo, Mae OyTH OCTATHBOIO
i B3Ba€EMOTIOB’ 13aHOI0, 1110 € HEOOXiTHUM AJIS YXBAJCHHS
OOT'PYHTOBAHOTO Ta 3aKOHHOTO CYIOBOTO PillleHHA Bif-
TIOBiTHO JI0 TIOJIOYKEHB ITPOIleCYaJIbHOTO 3aKOHOIaBCTBA.

Yepes 3icTaBieHHS PAaKTUUYHUX JaHUX M0 CYIOBiH
cmpasi, ki BimobpakaoThes uepes J0Kasu, (GOPMYETh-
cA CyIOoBe PillleHHdA, dKe YXBaJIIEThCA cyaneio. [lpu
IIbOMY CYAs IIPOBOAUTD aHAJI3 MPUYNH BCTAHOBJICHHS
GaKTUYHUX JAaHUX HA 3HAUYUMICTD IX AJA yXBaJeHHA
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CYAOBOTO PillleHHS YU BiAXWJAE IIi JaHi, AKIIO BOHU
He MalOTh HiTKOI yCTaHOBYOI CUJIN IJIsI YXBaJeHHS Cy-
JIOBOT'O PillleHHS.

BarkiuBe MicItie y IpoIeaypi yXBaJleHHA CYyIAeI0
CYZ0BOTIO PillleHHA Iocifae 0ro BHYTPINIHE IIepeKo-
"HauHa. Ha nymky FO. M. I'portteBoro, BHyTpiITHE TIe-
PeKOHaHHS CYyAdi, AK 0OCOOJUBUN €JIeMEeHT CyIOBOTO
IpaBO3acTOCyBaHHsA, 6e33amIepeuHo CJIiJ 3aXUINATHA
3aKOHOAAaBUMMU HOpMamu [3, c. 27].

Pasom 3 Tum, C. B. ITogkomaeB 3a3Havae, 1110 BHY-
TPiITHE TePEeKOHAHHS BUCTYIIA€ BaKJIUBUM €JIeMEeHTOM
rapaHTii HesaJIe:KHOCTi Cy i, IPU TOMY BUKJIIOUEHHS
CTAaHOBUTH MO3UILifA CYAAi CTOCOBHO HOTO BUPAKEHHSA
Yy X0l BUKOHAaHHS CJIy:K00BUX 000B’A3KiB [6, c. 155].

IToswuriito 1momo 3abe3mevyeHHsa He3aJIeKHOCTI CyI-
iy Xomi yXBaJIeHHSA CYyZOBOTI'0O PillIeHHA OKPECJIEHO
ITocTanmosoio BepxosHoro cyny Ykpaiuu «IIpo Hesa-
JekHicTb cynoBoi Bnaau» [10]. Tak, num JOKyMeHTOM
3a3HavYaEThCsA, 1110 CYAAAM HaJacThCAa CBO0OOA HeyIe-
PEPKeHOCTi BUPilIeHHA CyIOBUX CIIPAaB BiATIOBiAHO 10
iX BHYTPIiIlIHHOT'O ITIePEKOHAHH, 0a3yI0Ch IPU I[LOMY
Ha 3aKOHi. YXBaJIeHHs pPillleHb 3a pe3yJbTaTaM’ PO3-
TJIALY CYILOBUX CIIPAB CJiJ IPOBOAUTHU, ONTUPAIOUUCH
Ha 00’€KTUBHE, BcebiuHe Ta KOMILJIEKCHE JOCJIi[MKeHHA
ycix 6e3 BUHATKY 00CTaBUH.

Pasowm 3 TuM, cyaasaM moTpiOHO 06’€KTUBHO ITif-
XOIUTHU A0 PO3TJIALY CYIOBOI CIIPABU Ta He HaJaBaTU
JKOJHIN i3 CTOPiH CyZI0BOTO MpOIlecy IPaBoBOi mepesa-
', He3BaYKAIOUM Ha Te, YU Ie IPOKYPOP, YU 3aXUCHUK
Yy IpeAcTaBHUK (hisnuHoi a60 ropuguynoi ocodu [10].

IIpu 11boMy TPOGIEMATUYHUM BUHUKAE TUTAHHS,
AKi camMe paMKU MAaioTh OYTH MisK CTATyCOM He3aJaexk-
HOCTI cyAJi Ta IPUTATHEHHAM HOT0 10 IOPUAUIHOL Bij-
HOBiJaIbHOCTI. 3 OTJIALY Ha Te, CyAIiBCchbKa MPpaKTUKa
JIIOBOJUTD, 1[0 BUBHAUCHHSA TAKUX PAMOK € BKpail CKJa-
HUM OUTAHHIM, SKe 3[1e01iIbIIT0r0 HEMOYKINBO BUPIIITH-
TH, 30KpeMa HacaMIepe I y BUTTaAKy, KOJIU ITOJOKEeHH
JIiF0U0ro 3aKOHOJABCTBA OIiHIOIOTHCS CY0 €KTUBHO, IIPU
TOMY, KOXK€H Cy0’ €KT Cy0BOI IPAKTUKHU iHAUBIAyaJIbHO
poO3yMi€ CyTh IIUX HOPM.

TakuM YMHOM, BUXOIAYN i3 TPoBGIeMAaTUKY HAYKO-
BOT'O JOCJIiI*KeHHs, BCe-TaKW HATaJbHOTO BUPiIIeHHA
noTpebye MUTAHHSA BU3HAUEHHSA BUHU CYOOi, 3a AKY
MOT0 IPUTATAIOTH 10 PUANIHOI BiATTIOBifaIbHOCTI.
IIpu mbomMy, AK OAWH i3 €JIeMEeHTiB BUHU CYAAi CIIif
BU3HAYUTHU BHYTPIiIllTHE TepeKOHAHHA. 3 OTJISAAY Ha 3a-
3HaUeHe, CYyAOA B paMKaXx PO3TJIALY CYIOBOI CITpaBu Ta
YXBaJIeHHA CYJIOBOTO PillleHHS TOBUHEH:

1) 06’€KTHBHO i peTeJIbHO BUBUNTH Ta IIPoaHaIidyBa-
TH KOHKPETHI HOPMHU JIil0U0T0 3aKOHOJAABCTBA, AKi
HacaMIlepeJ CTOCYIOThCA 0COOJIMBOCTEI PO3TIIALY
KOHKPETHOI CyI0BOI CcIIpaBu i yXBaJIeHHA 3a HEIO
CYZOBOTO pPiIlleHHH;
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2) POSTIIAHYTH Ta OLIHUTHU iCHYIOUY CYJOBY IPAKTUKY
BUIIUX CYJOBUX OPraHiB, y AKili mpucyTHi momioHi
darTu cymoBoi cupasu (40 IPUKJIALY PO3TIAHYTH
npaBoBi nosutiii Bepxosuoro Cyay, AKi npeacTaBieHi
Yy IIPaBOBUX BUCHOBKAaX Ta pilmeHHAX BepxoBHOTrO
Cyny, BUBUUTHU 3MiCT ITOCTAHOB ILJIEHYMiB BUIITX
cIIelliajisoBaHUX CYiB, PO3TJIAHYTH KOHKPETHI iH-
(opmarrifiai aucTy Ta pos’ACHEeHH, AKI MiAroTOBIIEHI
Ta BUJAHI BiITTOBiAHNMY YIIOBHOBAXKEHUMU OPraHaMu
BUIIIMX CIIEI[iaJli30BaHUX CY/iB;

3) BUBUUTU MPAKTUKY AiAJBHOCTI EBpOIIEiCHKOTO Cyay
3 mpasB JauHY (10 TpuKIany crarreio 17 «3acrto-
cyBauusa cygamu Kousenirii (995 004) ta npakTuku
Cyny» 3axkony YKpainu «IIpo BUKOHaHHSA PillleHb
Ta 3aCTOCYBAHHS MIPAKTUKYU €BPOIIENCHKOTO CYyaY
3 mpas JoauHM» [11] 3a3HaUeHO, 110 Y XO/i POBTIALY
CYIOBOI cIpaBU CyA¥ ITIOBUHHI BUKOPUCTOBYBATH SIK
m:xepeio mpaBa KoHBeHITi 10 Mpo 3aXUCT IMpaB JIIOIM-
HU i OCHOBOIIOJIOKHUX CBOOO, a TAKOMK IPAKTUKY
€BpomeiicbKOro Cyay 3 Ipas JIOJNHN; OKPiM TOTO,
BigmoBimHo mo u. 5 crarTi 9 «3aKoHHiCTEY Kpumi-
HaJBHOTO IPOIECYaJTbHOTO KOomeKcy YKpainu [9]
3aCTOCYBAaHHA KPUMiHAJIBLHOTO IIPOIECYATbHOTO 3a-
KOHOZAaBCTBA Y KpalHU HOTPiOHO IpoBOAUTH Ha 0a3i
BpaxyBaHHSA Mi040i IPaKTUKU €BPOIECHLKOTO CYIY
3 IIpaB JIOAUHN);

4) peresibHO TPOAHAIi3yBaTH Ta BUBUUTHU (DAKTUYUHI JaHi
CYZOBOi cIIpaBu, 3a AKOIO Ilepea0ayeHo YXBaJIeHHA
CYZAZEI0 CyIOBOTO PillleHHA.

Onuparounch Ha 3a3HaueHe Buitie O. B. Kansiina
CTBEPIKYE, 1110 MOTUBU, IIPeICTaBJIeH] y CyZ0BOMY DPi-
IIeHHi, BUCTYIIAI0OTh Ka3yaJbHUM TPAKTYBaHHAM HOPM
mpaBa. ¥ IIpaBOBUX HOpMaX HacaMIlepe] BiloOpakaeTnb-
cA BHYTPIiIIHE TIEPEKOHAHHA CYIAi, AKe POPMY€ETHCA
Ha MOMEHT Ii3HaBaJbHOI MisAJbHOCTI Cyi CTOCOBHO
3aCTOCYBaHHSI HOPM AK MaTepiaJabHOTO, Tak i mpoie-
cyaJbpHOTO IIpaBa [5, c. 65]. 3 orsiany Ha Te, TPaBOBi
MOTUBHU CYAIi ABJIAIOTH CO00I0 0COOJIUBI eJIeMeHTH,
SIKUMU B3a€EMOIIOB’ A3yIOThCA HOPMH IIPaBa Ta I10JI0-
JKeHHS CYI0BO1 TPAKTUKY i3 JOKasaMu 10 KOHKPEeTHii
cynoBiit cnpaBi. IIpu mpomy, aHaJIi3 MOTHBOBAHOCTI
CyIi BUCTYIIA€ OJHUM i3 KJIIOUOBUX 3aBIaHb OPraHy,
KOMITETEHTHICTIO AKOTO € IPUTATHEHHSA CY/Ii 10 I0pU-
IuyHOi BimmoBigambHOCTi. [[isAIbHICT ITHOTO Oprany Ha-
caMIlepe]] ClipAMOBaHa Ha BUBHAUEHHA BUHM cyami (uu il
BiICYTHOCTi) CTOCOBHO BUMHEHHS HUM ITPABOIOPYIIIEH-
Hs, 3a IKe mependaveHa OPUANYHA BiATIOBiJaIbHICTE.

CymoBa mpaKTHUKa JO3BOJISIE BUAIIUTY HUSKY KPU-
TepiiB, 3a AKMMU BUBHAUYAEThCS PiBeHb BUHU CYIi,
AKHWU BUMHUB IPaBOIOpyIlleHHs. TakK, BiAIOBiZHO 10
ITocrarnoBu BepxoBHoro cyny Ykpaiuu «IIpo cynoBy
MPaKTUKY B CIIpaBax IIPO 3JIOUYUHU IPOTHU JKUTTA Ta
3MOpOB’ s ocobu» [12] cuorinm Bimme:xoByBaTu yMucHe 3a-

HOiAHHSA TAKKUX TiJIeCHUX YIITKOIKeHb, AKi CIpUYm-

HSIOTH CMEPTh JIIOAUHU, BiJi yMHCHOT'O BOMBCTBA.

IITo cTocyeThCcsa muTaHHA IIPO HABMUCHE 341101~
AHHSA TAMXKKOTO TiJIECHOTO YIIKOMKEeHHS, TO TYT CJif
BUXOJUTH i3 TOTO, AKUMHU OCOOJIUBOCTAMYU XapaKTepu-
3YIOTHCA 00CTABUHM BUMHEHHS TaKOT0 AiAHHS, TOOTO
CJILI BpaXOBYBATH CIIOCi0 BUMHEHHS TSKKOTO TiJIECHOTO
VIIKOIKeHHSA, 3HAPAIAS 3a0IiAHHA 3JIOUYUHY, JIOKA-
I[i10 BUNHEHHA TAXKKOTO0 TijJlecHOTO yIIKosKeHHA. [Ipu
TOMY, HAMBU3HAUAJIBHIIIINM BUCTYIIA€E CTABJICHHS IIpa-
BOIIOPYIITHUKA O BUMHEHOTO HUM 3JIOUYNHY: AKIIO A0
MPUKJIAAY BUNHEHO YMUCHE BOMBCTBO, BHACJIJOK YOT0
HacTajla CMEPTb, TO TAKUI 3JIOUMH € YMUCJIOM IIPaBOIIO-
PYIIHUKA, a Y BUTIAAKY 3aI0IiAHHA IPaBOIOPYIITHIKOM
TAMKKOTO TiJIECHOTO YIITKOAKEHHS 3JI0UNH XapaKTepusy-
€TbCA AK HeoOepeKHicTh 3 00Ky mpaBomopymrauka [12].

TakuMm ynHOM, OIIMPAIOUNCh Ha 3a3HaUeHe BUIIE,
KJIIOUOBUMU KpUTEpiamMu, 3a axumu Ilaenymom Bepxo-
Boro Cyay BCTAHOBJIIOETHCS PiBeHb BUHU CYAM1, AKUM
BUMHEHO 3JI0YMH (IIPaBOIOPYIIIeHH), BUCTYHAIOTH (hak-
tuuHi gaui. CymoBa mpaKTHUKa CBIiIYUTD, 1110 (PaKTUUHI
IaHi JO3BOJIAIOTH 00’ €KTUBHO OI[iHUTH 00CTAHOBKY, 3a
AKOI BiOyJiocsd BUMHEHHS 3JIOUNHY, & TAKOMK Cy0 €KTUB-
He CTaBJIEHHSA ITPaBOIMOPYIITHUKA 1O BUMHEHOTO HUMHU
3JIOUUHY Ta HACJiAKiB BILJIMBY TaKOT'O 3JIOUUHY.

OueBUIHUM CTa€ TOHM (PaKT, 0 OPTaHU AUCITUIILIi-
HapHOI BJIaAM 3a TAKUX YMOB IOBUHHI BUPIIITUTY ITH-
TaHHS PO IPUTATHEHHSA IIPAaBOIOPYITHUKA IO BilIo-
BimaJbHOCTI, & BUXOAAYM i3 TeMaTUKHU JOCJIiKeHHd,
CYIAI0 OO0 IpUANYHOI BigmoBigasbHocTi. Ilpu 1ibomy,
IMOBUHHI OyTH BpaxoBaHUMU (PaKTUUHI faHi, AKUMU
XapaKkTepusyeThCs MPOTUIIPABHE AiAHHA (IPaBOIIOPY-
IIeHHA, 3JI0YMNH), 110 BUNHEHE cyAaeio. BecraHoBieHHA
Ta aHAJi3 PAKTUUYHUX JaHUX 38 KOHKPETHUM IIPaBOIIO-
PYIIeHHAM ITIOBHHEH IIPOXOAUTYA HA MOMEHT 3/iiCHEeHHS
TepeBipKU BiATIOBiAHUMY OpraHaMu 3a pe3yJbTaTaMu
BiIKPUTTA TUCIUILIIHAPHOTO IPOBAIMKEHHI.

OcHOBHUMIU [I:KepeaMu (PAaKTUYHUX JAHUX BUCTY-
MalTh:

1) moxasaHHs CYAMdi, IKi IpeacTaBJIeHi y BimmoBigHux
YXBaJIeHUX CYJOBUX aKTaxX;

2) maTepianu cupaBu;

3) xapakTepucTuka mpodeciiinoi 1iAJTbHOCTI TOJI0BU
cynys;

4) akTu 300piB cyay;

5) momaTkoBa iH(opMmaIrisa, AKy HaJZal0Th Ha BUMOTY UJe-
Ham Bumrol kBasigikariiitrol komicii cyaaiB Yrpainu
uyu Buiiol pagu mpaBocyaas.

Oxpim TOrO, ¥ IpPOIeAypPi BU3HAUEHHS BUHU CYAIi
BaroMe MicIie Iociae 3ailicHeHHS aHATi3y HeTaTUBHUX
HACJiKiB, AKi BUHUKJIU 3a pPe3yJabTaTaMU BUMHEHHA
CYAAeI0 IPaBOIOPYIIeHHA (3JI0YUHY, JiAHHA YU 6e3/Ii-
anabHocTi). TyT caig BigmituTH, 110 Cyaai Ha BigMiHy
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BiJ IHIIIMX TPaBONOPYITHUKIB JOCKOHAJIO BOJIOAiIOTH
IiI0U0I0 3aKOHOJABUOI0 023010, KOMIIETeHTHI y TPaKTUITL
IOBeIeHHSA BUHU 3a BUMHEH1 IpaBonopyIeHHda. Tomy
BUMHEHHS CYIIe0 IIPaBOIOPYIIeHb YHEMOIKIIUBIIIOE
TOM (haKT, AKUHA CBIAUUTH IIPO HESHAHHA 3aKOHOJaB-
CTBAa, HA BiAMiHY Bij iHIIIMX IPaBOMOPYITHUKIB (X0Uua
He3HaHHS 3aKOHOIAaBCTBA He 3BLIbHAE BiJi IPUTATHEHHA
o BimmosimambHOCTI).

HocrifnxeHHa TOBOOATD, 1110 HafyacTimnie BUHA CY /-
[IiB 3a BUMHEH1 HUMU IPABOIOPYIIEHHS IPOABIAETHCA
BHACJIIIOK HEeJOTPUMAHHSA UM irHOPYBAaHHA HOPM IIPO-
IeCcyaJIbHOTO 3aKOHOAABCTBA Y TPYAOBOI AUCIIUILIiHA.

IITo cTocyeThCsa MOPYIIEHHA CYAAeI0 BUMOT Ta HOPM
MaTepiaJTbHOTO IpaBa, TO I IPobieMaTUKa i3 BCTaHOB-
JIEHHAM BUHU CYIJAi € JOBOJI CKJIQAHOIO JJIs OPTaHiB
OUCIUIJIiHAPHOI BIaaAM, AKi 3aiMalOThCA BCTAHOB-
JIeHHSM Ta KBaJi(ikaIliero 3JI0UMHIB, BUNHIOBAHUX
cyamaMU. Y XOIi PO3TJIALY IIOPYIIEHHA CYAAeI0 BUMOT
Ta HOPM MaTepiaJbHOTO IpaBa CJIiJl BUKJIOUUTH TaKUH
eJIeMeHT K CYJOBY MIOMUJKY, OCKIIbKY IIpaBo Ha Hel
3axwuirae 3akoH. Tak, cyZJoBa TOMUJIKA CBiIUUTH IIPO
0co0UCTy IMMePeKOHAaHICTh ITpaBoIOpyHIHUKA (Cyami)
PO IpPaBUJIbHICTh, OOT'PYHTOBAHICTH TA 3aKOHHICTH
MPUAHATUX HUM CYJOBUX PillleHb. 3 OIJISAy Ha Te, BUHA
CYIIi BUKJIIOUAETHCS Y BUIAAKY BUNHEHHS TAKOT'0 BUIY
mpaBomopyIeHHs [6, c. 156].

Bigmosiguo go crarTi 413 «HempaBuabHe 3aCTO-
CYBaHHS 3aKOHY YKpaiHU NPOo KPUMiHaAJIbHY BiJIIIOBi-
IanbHiCTH» KpuMiHaJIBLHOTO IPOIlECyaJTbHOTO KOAEKCY
Yrpainu [9] BunagkKaMu cKacyBaHHS UM 3MiHU CyIOBOTO
piIlleHHA CTOCOBHO HEIIPABUJIBHOTO 3aCTOCYBAHHS 3a-
KOHY YKpaiHu, aKuM mependadyaeThbCcAa IPUTATHEHHA
IPaBOIIOPYIITHIKA 0 KPUMiHaJIbHOI BiATIOBiAaILHOCTI,
BUCTYNAIOTh:

a) He3aCTOCYBaHHA 3aKOHY CYIOM, AKUI Oe3moce-
PemHbO MiAIATae 3aCTOCYBAHHIO;

0) 3acTOCyBaHHS 3aKOHY CYIOM, AKUH Oe3IocepeIHbO
He OiIsarae 3acTOCyBaHHIO;

B) HeIIpaBUJIbHE TPAKTYBaHHSA 3aKOHY, AKe cyIepe-
YUTH TOUHOCTI 3MiCTy IIbOTO 3aKOHY.

T') IpU3HAUEHHA CYBOPIIIIOTO TOKapaHHsA, HijK Te, AKe
mependavYeHo BiAMTOBIIHUMY CTATTAME 3aKOHOIABCTBA
VYKpaiHu CTOCOBHO IPUTATHEHHSA IPABOIOPYIIIHUKIB 0
KPUMiHAJIbHOI BiAIIOBiaIbHOCTI.

ITigBomAYM mifACyMOK BUIIle3a3HAYEHOTO, CJIiJ] 3ayBa-
JKUTHU, 110 TPAKTYBAHHS 3aKOHY Ta CTYIIiHb ITIOKapaHHA
3a TIOPYIIIEeHHA 3aKOHOJaBUNX HOPM 34 MOJIOKEeHHAMU
KpuminaabHOTO IpOITeCyasbHOTO KoJeKey YKpainu [9],
BUCTYIAIOTh OCHOBHUMH ITi/ICTaBaMU JJIs CKACYBaHHA
YU 3MiHU CYJZOBOTO PillleHHs, YXBAJEHOTO Y alleJIsaIii-
HOMY YU KacalliliHoMy cy[i 3a creliaJbHUM IOPATKOM
yXBaJIEHHS CYIeI0 CYyIOBOTO pillleHHA. 3 OTJISAIy Ha Te,
B OCHOBIi TaKo0i Tpo0JIeMaTUKY JIEXKUTh TUTAHHSA CYIIiB-
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CBHKOT'O PO3CYY Ta MUTAHHS CYAIiBCbKOT'0 IEPEKOHAHHS.
TyT Tako:k caim BigMiTuTH, 110 IpEACcTaBJIeHHS IiCTaB
LISl CKACyBaHHSA PillleHb, YXBAJIEHUX CYAAEI0, € JOBOJIL
HOBUM acIIeKTOM y AilI0UOMY 3aKOHOJABCTBI YKpaiHu.

IIpoBeneni gocirimkeHHA Aif0U01 CyIOBOI IPaKTUKU
IO3BOJIAIOTDH BiIMiTUTH, 110 Ha CHOTOMHI Haltyacrimre
HAa MOPYIIIeHHA CYAAAMU HOPM MaTepiaJbHOr0 3aKOHO-
JIaBCTBA BILJINBAIOTH HAcaMIIepe/:

1) HecTabibHiCTh 3aKOHOLABCTBA Y KpaiHu;

2) HecTabinbHICTD CyIOBOI cCTEMU Y KPaiHuU;

3) cyTTEeBi MporaJnHMU y IPaBOBiii cucTeMi YKpaiHu;

4)yacTi HeOJiKM HOPMATHUBHOI TeXHIKU, AK1 IPU3BO-
IATH 10 PIBSHO3HAUHOIO TPAKTYBAHHSA IIEBHUX HOPM
3aKOHO/IaBCTBA.

SckpaBUM IPUKJIAZOM HOPYIIEHHA CYAIeI0 HOPM
MaTepiaJbHOTO 3aKOHOaBCTBA BUCTYIIA€E ITPEIlEICHT,
akuii Tpanusces mie y 2013 pori. Tak, y 2013 poiri Bu-
1010 pa;olo I0CcTuIlii (Ha choroaHi e Buina paga mpa-
BOCYAIs) OYJI0 3HATO OOBUHYBAUEHHS i3 CYAIi, AKUM
0yJ10 yxBajeHO 6araTo oM’ AKIIIEHUX CYIOBUX PillleHb
3a HU3KOI0 KpuMiHambHUX cripaB. Came Tomi Buira pamga
IOCTHIIII BiAXMIMJIA IIPOMO3UIiI0 OPTaHiB IIPOKYypaTy-
PH 100 3BiJILHEHHSA 3 ITOCaAU CYATi, SKUU YXBaJIUB
oM’ IKIIIeHi BUPOKU IIpaBomopymaukam. OgHaK 310~
oM OiJIBIIIiCTE i3 yXBaJeHUX CYAAEI0 CYJOBUX PillleHb
O0yJsiu CKacOBaHUMU amesIAIiiHo0 iHcTaHIieoo [1].

CTOCOBHO P06 IEMATHKY IPUTATHEHHS CYIIiB 0 AIC-
MUILTiHAPHOI BiAIOBiTaIbHOCTI, TO 3a JOCTiAKEeHHAMU
C.B. IlogxonaeBa, BUMHKHY CYAIiB € SK YMUCHUMU, TaK
i TakmMu, 110 BUNHAIOTHCA Uepes HexbaaicTs. Ha nyMKy
HAYKOBIIA-TIPaBHUKA 0COOJIMBOIO (DOPMOIO BUHU CYAA1
BHCTYyIIa€ CAMOBIIeBHEHICThL. ¥ CUTyAaIlil, KOJU CYIIs
JIETKOBA’KHO CTaBUTHCA A0 HACHIAKIB yXBaJeHHI HUIM
CYIOBUX DiIlIeHb, AKi 0 TOTO 3K MAlOTh HETaTUBHY CTO-
POHY, TO BiH CBiIOMO PO3yMi€, IIT0 IIOPYIITY€E 3aKOHOJaBYi
HopMu. HaToMmicTb mJ1s TOTO, 11100 Iepef0aun Ty IIKiAIuBl
HACTIAKY YXBaJE€HUX CYJOBUX PillleHb, CYAsA ITIOBUHEH
PO3YyMiTHU piBeHb MIKiAJINBOCTI OCOOUCTUX Mill, AKMMU
KepyeThes Y X0/l yXBaJIeHHA CYAOBUX pilieHs [6, c. 156].

B KoHTeKcCTi 3a3HaYeHOT0 CJIig IOTOLUTHCS i3 IT03M-
mieto C. B. ITogkomaeBa Ta BigMiTuTH!, 110 y BiATIOBi-
HOCTi 10 ocobimBocTeH TTpodheciiHOI AiATbHOCTI CyAaa
TOBUHEH 3aBXKIU MepeadadaTt HacJaiIKY YyXBaJeHUX
CYIOBHUX PiIlleHb i, Ipu TOMY, JOTPUMYBATHUCHL 000B’ A3~
Ky IPUCATHY MOTO K CY//Ii Ta 3MiMCHIOBATHA IIPABOCY I
BiITIOBiTHO T0 BUMOT Ta HOPM 3aKOHOaBCTBA.

Hocaig:xeHHsa TOBOAATD, 110 ¥ Oi/IBITTOCTi BUTTaAKiB
MOPYIIeHHS cyAaeio mpodeciiiHux 000B’ A3KiB, AKi mpu-
3BeJIU J0 YXBaJeHHA HEIIPABAMBOTO Ta HE3AKOHHOTO
CYJZIOBOTO pillleHHs, HOCATh YMUCHUY xapakTep. IIpoTe,
iCHYIOTH BUTIQKM, KOJIU CYIIsI HECYMJIIHHO UM HEYBaK-
HO CTaBUTHCA 10 BUKOHAHHA IpodeciiiHnx 0608’ A3KiB,
BHACJIOK YOT0 MOT0 Jii MpsaMO IOPYIITYIOTh 3aK0H. [[o



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 12(34), vol. 2, 2020

// Judicature; prosecution and advocacy //

MIPUKJIANY, YXBAJIOIOUYN CyA0Be PillleHH A, CYys IIOBU-
HEeH IepeBipUTH YNHHICTh 3aKOHOAABUNX HOPM, SKUMU
KepyeThCsA IIPU yXBaJEHHS TaKOTo pilmeHHA. SIKIMo
3aKOHOJaBYa HOPMAa, HA OCHOBi IKOI CyAAsa YXBaJUB
CyZOBe PillleHHdA, BTPaTUJIa YNHHICTh, TO TYT HAABHUHI
daxT 3JI0UNHHOI HeJ0aI0CTi.

Boauouac crarrero 106 «IlimcraBu gucrumiaiHap-
HOI BigmoBimanbHOCTI cyami» 3akony Ykpainu «IIpo
cymoycTpiii i craryc cyanis» [13] Busnaueno 19-to mif-
CTaB, 3a AKUMU CYIIA MOXKe BUMHUTU TUCITUILIiHAPHUHI
MIPOCTYTIOK.

IIpoTe y unHHOMY 3aKOHOJABCTBi BiZICYTHLOIO € HOP-
Ma IIPO IPUTATHEHHSA CYIi 10 IOPUANYHOL BiIOBigaIh-
HOCTI 3a 3JIOUMHHY CAMOBIIeBHEHICTh. ¥ 3araJibHOMY
TaKa IMO3UI[isd MIPOBOKYE HU3KY CHiPpHUX MUTaHb. [0
MPUKJIALY, CYIIA JOPYUAE CBOEMY IIOMIUYHUKY CKJIACTH
IPOEKT IIporecyanbHol yxBaau. [loMiuHUK 3aBIauHsa
CYAIi BUKOHYE, OMHAK JAOIYCKAETHCA IPyOOTO IOPY-
IIeHHsA 3aKoHogaBcTBa. Cyansa miammncye mpoeKT IIpo-
IecyaJjbHOI yXBaJu i, Ipu TOMY, He IlepeBipse fioro Ha
3aKOHHICTH HOPM. BHACIIITOK TaKUX Aili AK MOMiUHUKA
cynani, Tak i cyani 6esmocepesHbo, IOPYIIYIOTHCS 3aKOH-
Hi mpaBa Ta inTepecu oci6. I1a curyarnia gemoHcTpye
IIPUKJIAJl CAMOBIIEBHEHOCTI CyAAi 1 MOKasye GakTUuHy
CTOPOHY MiSTHHS CYIIi, AKe Ma€ ABHi 03HaKU IPaBOIIO-
pymenHaa. Cynnsa, B6auaoum 03HAKY TPABOTIOPYIIIEHH A
Y 0COOMCTHUX MifAX, IETKOBAYKHO CTABUTHCS O MOYKJIIM-
BOT'O BiflIBepHEHHA iX BIIJINBY, OCKIJIbKM BBa’yKae, 110
BXK€ BIKUB YCiX MOYKJIUBUX JIJIA I[bOT0 3aX0/IiB YCYHEHHSA
BILJIUBY IIpaBomopyienHsa [14, c. 165].

IcHyIOTh BUTIAAKM, KOJIU B AiAX CyAAi BOauaeThCs
yMuCHa (popMa BUHU, IT10 Y KiHIIeBOMY BUTIAAKY BUCTY-
I1a€ OCHOBHUM €JIEMEHTOM HaKJIaIeHHA HA HbOTO I0pU-
auuHOi BigmosigambHocTi. Hacammepen Taki Bunagkm
CIIOCTEPiraroThCsA BHACHILOK BUNHEHHA KOPYIIIIHHIX
IPaBOIIOPYINIEHD TAa TPABOIOPYIIIeHb, IT0B’ I3aHUX i3
KOpYIIIIi€eio (o IpUKJIany e aaiMiHicTpaTuBHi, KpU-
MiHAJIBHI UM gUCHUILIiHADPHI IpaBomopymienHs). Cuif
BimMiTHUTH, 1110 IPABOIIOPYIIIeHH, Bij3HaUeHi BUIIle,
BUMHSAIOTHCA CYAIeI0 3 KOPUCIUBUX MOTUBIB, OCKiIBKM
3a 1Ie CYId OTPUMY€E HelTpaBOMipHY BUTOLY.

JlocmiisKkeHHA TaKOXK JOBOIATD, IIT0 HAWYacTiIe
IIPeIMETOM PO3TJIALY CYyAOBOI CIIPABU OO0 YXBAJIEHHA
CyAIeI0 HeOOI' DYHTOBAHOTO Ta HEBAKOHHOTO CYJOBOT0
pillleHHsA BUCTYIIa€ He CKJIAM 3JI0UNHY, 110 IPUCYTHIiH
Yy OifX cyai, a IpaBOMipHICTB TOTO, UM CIiAUME BigMO-
BUTHCA BiJf MOPYIIIeHHA KPUMiHAJIbHOL CIIPAaBU IPOTU
CyIni 3a yXBaJIeHHS HUM HEIIPABOCYHOTO CyJOBOTO
pitenus.

TaxyM YMHOM, ONMPAIOYNCh Ha 3a3HaUEeHe BUIILE,
NIPaAKTUYHUMHU CIIocO0aMU BU3HAUEHHSA BUHU CYAI1
Y BUMHEHHI HUM IIPaBOIIOPYIIIEeHHA, TOBUHHI BUCTY-
maTu:

— KOMILJIEKCHE IOCJIiI"KeHHA MaTepialiB cripasu, aKa
BiIKpUTA IPOTHU CYIIi;

— aHaJIi3 JaHUX CYAAiBCHKOTO IOCHE, B0KpeMa TaHUX
PO POS3TJIAL CYyAAeI0 MOLiOHUX CIpaB Ta YXBaJeHHA
3a HUMHY BiJIOBiJHUX CYJAOBUX PiIlleHb.

Oxpim TOTO, CYAAiBChKA MPAKTUKA JOBOIUTD, IO
JOCUTH YaCTO 3BLIbHEHHS CYAIl Bi lopuAUYHOIL Biamo-
BimanbHOCTI BiZOyBaeThCA 32 YMOBHU, KOJIU IIPABOIIOPY-
IIeHHs, BUNHEHI Cye10, IepeKBaTi(piKOBYIOTHC AK
cyzoBa momuiaka. Cirifm BigMiTuTH, 1110 TOHATTSA CYI0BOI
MIOMIJIKY HacaMIIepe TiCHO B3AEMOIIOB’ A3aHe i3 iHIn-
MU IPUHITAIIAMY CTATYCy CYAAi, 30KpeMa HalPUKJIAT,
i3 IPUHIMIIOM IIPOIleCyaJIbHOI He3aJaeKHOCTI cyIai Ta
MIPUHIIUIIOM CYALiBCHKOTO PO3CYAY.

Y BumagKy 3a0e3meueHHa JOTPUMAHHI IPUHITUITY
CYIIiBCHKOT'O PO3CYIY, TO PillleHHs, yXBaJieHe B paMKaXx
HaJaHOI cyami cBOOOAM He MOYKHA BBAXKATU 3aKOHHUM,
AKIIO0 Y HbOMY IIPUCYTHI 03HaKu mopyiieHHs. OgHak,
Take PillleHHSa MOKHA IepeKBai(hikyBaTH y CyIIiBCbKY
TMIOMUJIKY, 34 AKe He Iepeq0auyeHo IPUTATHEHHA CY/I-
IIi Mo rTopuAnYHOI BigmmoBigasmbHOCTi. BomHOUac, AKIIO
TOBOPUTH IIPO BUIIAAOK NOPYIIIEHHA CYyIAeI0 BUMOT,
HACJiIKM AKUX BILIMBAIOTh Ha IIPOIEAYPY 3aKOHHOCTIL
3NifiCHEHHS HUM ONPaBOCYAAs, TO TYT yiKe HagBHUMI
npaMuil GakT IPUTATHEHHA CyLIi 10 IOpUAUYIHOL Bif-
HOBiZAJIBHOCTI.

BucHoBKu. 3a pe3yabTaTaMu OTIPAIIOBAHHSA IOPU-
OUYHOI JiTepaTypu Ta 3aKOHOAABUMUX 1 HOPMATUBHO-
IIPaBOBUX JOKYMEHTIB [1—14] po3KPUTO OCHOBHI aciex-
T BUBHAYEHHS BUHU CYIIi, AK Cy0 €KTUBHOI CTOPOHU
HaKJIaJIeHHA Ha HhOTO OPUAUYHOI BiIIIOBiJaIbHOCTI.

Onuparounch Ha IPOBeAeHI JOCTiKeHHs, BCTAHOB-
JIEHO, TI10:

— KJIIOUOBi aclleKTy BU3HAUCHHS BUHU CYILII AK Cy0 €K-
TUBHOI CTOPOHU HAKJIaJeHHs Ha HbOTO IOPUAUUHOI
BiIOBiAAILHOCTI IIpPeICTABJIEH] TOJOKEHHAMU TAaKUX
3aKOHOJABYNX Ta HOPMATUBHO-TIPABOBUX JOKYMEHTIB
ak Koucrurynia Ykpainu, KpuMminanbuuii mpoie-
cyaJbHUM KofeKc YKpaiuu, [locranoBa BepxoBHoro
cyny Ykpainu «IIpo He3aaeKHICTb CyI0BOI BiIagn»,
3akoH YKkpainu «IIpo BuKoHaHHA pillleHs Ta 3a-
CTOCYBaHHA MIPAKTUKU €BPOIIEHCHKOTO CYyAy 3 IpaB
aoguun», [locranosa BepxosHoro cyny YKpainu
«IIpo cyioBy IpaKTHKY B CIIpaBax IIPO 3JIOUMHU ITPO
JKUTTS Ta 340pOB’ A 0cobu», 3akoH YKpainu «IIpo
CYyIOYCTPiHi i cTaTyc CyamiB»;

— IOBeJleHHA BUHU CY/Ji CTOCOBHO BUMHEHOTO HUM
I PaBOMIOPYIIEHHS HAa CHbOTOHI BUCTYIIA€ OTHUM i3
BasKJIMBUX NUTAHb HaKJAaJeHHA HA HHOTO IIEBHOTO
BUIY IOPUINYHOI BiITIOBifaIbHOCTI;

— cynni HaliuacTile BUMHAIOTH IIPABOIOPYIIIeHHA
BHACJIIIOK YXBaJIeHHA HEOOI'PYHTOBAHUX Ta YaCTO
HE3aKOHHUX CYTOBUX PiIlleHb;
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BUHA CYJOiB 32 BUMHEHI HUMU IPABONOPYIIIEeHHS
IPOABJIAETHCSA BHACTIIOK HeJOTPUMAHHSA YU irHO-
PYBaHHA HOPM IIPOIIECYAJIBbHOTO 3aKOHOAABCTBA U
TPYZAOBOL IUCIIUILIiHY;

IS yXBaJeHHSA CYIOBOTO PillleHHS CyAad 3000B’ -
3aHWI BUBHAYUTU HOPMU 3aKOHY, PAJ MiA3aKOHHUX
aKTiB Ta BUBUUTHU CYJIOBY IPAKTHUKY CTOCOBHO PO3-
TJIAAY BiIOBigHOI CyIOBOI cripaBy;

OIHUM i3 eJIeMeHTiB BUHY CYAi BUCTYIIa€ BHYTPillIHE
IepeKOHaHHS,;

IpesMeTOM PO3IJIAAY CYyZOBOI CIIpaBU LTOJ0 YXBa-
JIeHHSA CYAAeI0 HeOOTI PYHTOBAHOTO Ta HE3aKOHHOTO
CYZOBOTO PillIeHHS BUCTYIIA€E He CKJIA[ 3JIOUNHY, 110
IPUCYTHIi# y Aiax cynni, a npaBoOMipHiCTE TOrO, Uu

CALMUMI BIAMOBUTLCA BijJ] HOPYIIIeHHS KPUMiHAIBHOI
CIIpaBY IIPOTH CYJi 38 YXBaJIEHHSA HUM HEIPaBOCY -
HOT'0 CyZIOBOTO PillleHHS;

MPaKTUYHUMHU CII0CO0aMU BUSHAUCHHS BUHU CYII1 ¥
BUMHEHHI HUM TPaBOIIOPYIIIeHHA IOBUHHI BUCTYIIATH
KOMILJIEKCHE JOCJIiIKeHHA MaTepiajiB cirpaBu, AKa
BiIKpUTAa IIPOTU CYAA1 1 aHAII3 JaHUX CYALiBCHKOTO
IIOCHE, B0KPeMa JaHUX IIPO POSTJIAL CYAIet0 IOJI0HUX
CIIpaB Ta YXBaJeHHS 3a HUMH BiITIOBIAHUX CYJOBUX
pinreHsn;

IOCUTH YaCTO 3BLIbHEHHS CYIIi BiJl IOpUAMYHOI Biamo-
BimasibHOCTI BiOyBa€eTHCSA 3a YMOBH, KOJIU ITPABOIIO-
PYIlIeHHS, BUMHEHi CyIIel0, TepeKBaIi()ikoByIOThCS
AK CyIOoBa IOMUJIKA.
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“PERSONAL MORALITY” AS A PHENOMENON
OF RESPECT FOR HUMAN RIGHTS AND FREEDOMS

TEOPIFA TA ICTOPIS OEPXXABWU | TMPABA;
ICTOPIA NONITUYHUX | MPABOBUX YHEHDb

“bE30COBUCTICHA MOPAJIb” 1K ®EHOMEH
AJOTPUMAHHS MNMPAB | CBObOA JIIOAUHU

“bE3/IMYMHOCTHASl MOPAJIb” KAK ®EHOMEH
CObJIIOAEHUA MPAB 1 CBObO/, YE/TOBEKA

Summary. The article is devoted to the analysis of such a phenomenon as “impersonal morality” in the context of human
rights and freedoms and emphasizes that it is “impersonal morality” that is becoming a mandatory element of it at the present
stage of humanity. It is revealed that the current state of morality is in a state of personification and cognitive distortion, which
indicates the impossibility of returning to a single “universal morality of mankind” and therefore it makes sense to speak only of
‘impersonal morality” — written and regulated by moral precepts for certain groups of people certain activities (law enforcement
officials, judges, lawyers, health workers, etc.) — where human rights violations are most likely.

Key words: morality, impersonal morality, human rights, laws, the rule of law, government agencies.

AHoTauis. CTaTTs NpUCBAYeHa aHanisy TaKo20 ABMLLA SIK «0e30Co0MCTICTHA MOpPa/ib» B KOHTEKCTI pas i CBOOOG HOGUHM.
Tinbku B MPABOBIA gepxasi HOPMKM NpaABA BigrnoBigaTb MOPAJbHUM 3dcagam CycninbCTsa. Came 3 MOPaAJibHMUX MOCTYAATIB
bepe grxepeno Ta Yepnae CBOE HATXHEHHS! KOHLenuis MpaB JAI0guHY, PO3BUTOK KO BigOYBAETLCS MPOTSH20M TPUBAI020 YACY.
Hazo0Ly€eTbes Ha TOMY, 1o came «6e30cobucTiCHa Mopasb» CTaE 060B'A3KOBUM e/leMeHTOM Ha CydacHOMY eTani lgcTBa.
BusBneHo, 1o cyyacHuii ctaH mopani nepebyBae y CTAHI YOCOONeHHs Ta KO2HITUBHO20 BUKPUB/IEHHS, IO CBIGYMTb MPO He-
MOX/IMBICTb 3BEPHEHHS §O EGUHOI «3a2a/1bHOI MOPAi I0GCTBA» | TOMY € CEHC 20BOPUTH nLLe PO «6e30CobUCTICHY MOpab»
— MUCaHi Ta Bpe2y/bOBAHI 3KOHOM MOPA/bHI MpURMcK gas NeBHuUX 2pyn ocib, NOB’A3aHMX MeBHUM NIAHLI020M CYCriIbHO20
3Ha4eHHs abo MeBHo20 pogy gisibHOCTI (MocagoBi 0cobM MPABOOXOPOHHMX OP2aHiB, Cyggi, AgBOKATH, MegnyiHi NPALiBHIKY,
KYPHAAICTYM TOWO) — TAM, ge HavibinbLu FiMOBIPHI BUNAGKM MOPYLIEHHS Npas toguHN. CTAHOBIeHHs 6e30CobMCTICHOI MOpai,
Ha Haw noansg, nepegbayae gocnigxeHHs i y gaox acnekTax: BHyTPILUHbOMY Ta 30BHILLHbOMY. BHYTpilLHiii acrekT 6e30cobu-
CTiCHOI MOpani CTOCYETbCS MPOLiegypy CTOCOBHO MPUIHATTS pillieHb Mpo BignoBigHICTb 0cobu neBHOMY BUGy BaXaHOoI Cycrifib-
HOI giSi/IbHOCTI, @ OT)Ke BU3HAYAE FIMOBIPHY KOPUCHICTb Ljiei 0c0bM g CycninbCTBA. 30BHILLHIMA ACAEKT — Lje CUcTemda BUXOBAHHS
Ta HABYAHHS 0CObM, L0 y MigCyMKY MAE KOMNEeHCYBaTH abo Kope2yBaTn 0coOMUCTY MOPAsb. SIKLLO X BUXOGUTH 3 TO20, LLO BCi
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JI0gy piBHI B Npasax, 1o Le obyMOB/IIOE nepexig Big MeTu gocsigHeHHs 0CobuCcTo=0 LACTS go 3aBgaHHS 3abe3neyeHHs Cyc-
ninbHo20 61a2a. ®eHoMeH KaTezopii «6e30co0OUCTICHa MOPasb» PO3KPUBAETLCS B HACTYMHUX MONIOXEHHSIX: Le N0-CyTi Lje «Mo-
pasibHA MOBUHHICTb» OKPeMuX CycniflbHO-3HaYMMuX 2pyn ocib, IKa He 3a1exuTb Big ocobucTix noansgis (ocobucroi Mopani)
OKpemoi toguHW; BOHA 3aKPinieHa B MpaBoBMx HOPMAx ki HAKAAGaioTb NeBHi 3000B’I3aHHS Ta C1y2yl0Tb HE3MIHHUM MipHIoM
HA/IeXXHOI 0BegiHKM BM3HA4eH020 K0/1a OCib; € YHIBepCanbHOIO, CrewiabHO — agpecoBAHOK, KOMYHIKATUBHOK, MOPOGKEHOI
HASBHOIO PO32ANYEHICTIO y PO3yMiHHI gobpa i 31a y CycninbCTBi.

Kntouosi cnosa: Mopasb, 6€30cobMCTiCHa MOpasb, MPABaA AIOGUHY, 3AKOHM, IPABOBA JepyKaBd, gepyaBHi 0p2aHMm.

AHHOTaums. CTaTbs NOCBSALLEHa aHAAU3Y TAKO20 ABAeHUS Kak «6e30cobUCTMCTHA MOpaib» B KOHTEKCTe npas M cBobog
yesioBeka. TO/IbKO B MPABOBOM 20CYgapcTBe HOPMb! MPABA COOTBETCTBYIOT MOPA/IbHbIM MPUHUMIAM 0OLECTBA. VIMEHHO 13
MOPQ/IbHbIX MOCTYIATOB GEPET MCTOYHMK 1 YepraeT CBOe BJOXHOBEHMe KOHLienLms npaB 4ea0BeKd, pa3BuTie KOTOPOK npomc-
XOgUT B TedeHue ganTelbHo20 BpemeHn. [10gYepKMBaeTcs, 4T0 MMeHHO «B6e3/IMYHOCTHAS MOPA/ib» CTAHOBUTCS 0053aTe/IbHbIM
3/1IEMEHTOM HA COBPEMEeHHOM 3Tare Yej0BeqyecTBd. BbifBAEHO, 4TO COBPEMEHHOe COCTOSIHME MOPAIN HAOXOGUTCA B COCTOSAHNUM
0/IMLeTBOPeHMe 1 KORHUTMBHOR20 MCKAXXeHWSs, CBUgeTeNbCTBYeT O HeBO3MOXHOCTM 00palLieHns K eguHoi «o0LLeii Mopanu Ye-
JIOBEYECTBA» M MO3TOMY eCTb CMbIC 20BOPUTb TONIbKO O «OE3/IMYHON MOPAnu» — MUCAHbIE 1 Ype2yinpoBaHbl 3aKOHOM MO-
pasbHble MPegnucanus gas onpegeneHHbIX 2Py nL, 3T «CBA3AHHbIX OrpegeneHHbIM Lenbio 00LeCTBeHHO20 3HaYeHNs Uan
ornpegesieHHo20 poga gesiTeNbHOCTH (JO/KHOCTHbIE LA MPABOOXPAHUTE/IbHbIX OP2AHOB, CYgbi, AGBOKATbI, MEGULIMHCKME pa-
OOTHUKM, KYPHAUCTbI U T.g.) — TaM, 2ge Hanbosee BeposiTHbIe CIy4an HapyLLeHus Npas Yenoseka. CTaHoBaeHue 6e3MYHOCT-
HOM MOPa/M, Ha HALL B32/1G, MPegrona2aeT NccaegoBaHme ee B gByxX aCrnekTax: BHyTPeHHeM 1 BHeLHeM. BHYTpeHHWit acnekT
6e3/1MYHOCTHOM MOPaM KacaeTcs npoLegypbl Mo NPUHATUIO PELLeHNI O COOTBeTCTBUM VLA OnpegeneHHOMY BUgY Keaaemoi
00LecTBeHHOV gesTeNbHOCTH, a CIegoBATEIbHO OrpegessieT BepOsTHYI0 M0e3HOCTb 3T020 AMLA gas 00LecTBa. BHelwHWii
acnekT — 3T0 cUcTemMa BOCIMTAHMS 1 00y4YeHns InLd, B UTO2e GOKeH KOMIeHCUPOBATD WM KOPPEKTUPOBATH INYHYI0 MOPQ/b.
Ecan xe mcxoguTb M3 T020, YTO BCe /IOGM PABHbI B MPABAX, TO 3T0 00YC/N0BAMBAET nepexog OT Len JOCTUMKEeHNS IMYHO20
cuactbs B 3agayy obecrieyeHuns obuyecTBeHHo20 61a2a. deHoMeH KaTeopum «6e31MYHOCTHAS: MOPA/ib» PACKPbIBAETCS B C/le-
gyIoLMX MONOXKEHHMSIX: ITO 110 CYTU 3TO «MOPA/bHAS 00S3AHHOCTb» 0TgesbHbIX 0OLLEeCTBEHHO 3HAYNMbIX 2Py /L, He 3aBUCUT
OT JIMYHbIX B32/11JOB (IMYHOM MOPA/IM) OTGe/IbHO20 Yel0BeKd, OHA 3AaKper/ieHa B NPABOBbIX HOPMAX KOTOPble HAKIAgbIBAIOT
onpegeneHHble 0093aTebCTBA « BA3AHUE M CTYXKAT HeM3MEeHHbIM MepUIOM JO/KHO20 NOBEgeHMs orpegeneHHO20 Kpyada nL;
AB/IAETCA YHUBEPCA/IbHOM, CNeumaibHO — dgpecoBAHHOM, KOMMYHUKATMBHOM, MOPOXGEeHHOM NMeIOLLeNCs pPa3BeTBIeHHOCTHI B
noHumaHuu gobpa v 31a B obLecTse.

Kntouesbie cnoBa: Mopanb, 6e31M4HOCTHAS MOPAsb, NPABA Y€/10BEKA, 3AKOHbI, MPABOBOE 20CYJAPCTBO, 20CYJapPCTBeHHbIE
Op2aHbl.

ormulation of the problem. There is no doubt
that in a state governed by the rule of law, the
rules of law correspond to the moral principles of
society. If human rights are formed by states, then
morality is a phenomenon that is constantly on the
move, reflecting at every historical stage of people’s
ideas about good, evil, justice, honour, truth, and so
on. Public morality must be considered as an integral
part of human rights and freedoms because the latter
follows directly from the former. After all, it is from
moral postulates that the concept of human rights,
which has been developing for a long time, takes its
source and draws its inspiration. At the same time,
the question of impersonal morality has been stud-
ied only by philosophers, sociologists, psychologists,
and so on. In the legal literature, this question is not
raised, or is raised only in fragments, without the
available analysis, which is considered incorrect.
Analysis of recent research and publications. The
idea that morality is an integral category of the rule

of law can be traced in the works of Aristotle, Plato,
T. Hobbes, Montesquieu, J. Locke, J.-J. Rousseau,
T. Jefferson and other thinkers.

The works of researchers of the modern period are
the works of philosophers, sociologists, psychologists:
A.M. MclIntyre, M. Halbwax, David O. Brink A. Fuchs,
whose research concerns morality.

Part of the general problem has not been solved
previously. The Constitution of Ukraine enshrines
that Ukraine is an independent, social and legal
state, whose policy goal is to create conditions that
ensure a dignified human life [1, Article 1]. This
provision of the Basic Law fully applies to all bodies
and officials of the state, law enforcement agencies,
judges, medical workers, lawyers, etc. whose duty
is to care for social and legal justice, because it is to
these segments of society people turn in their dis-
tress, needing help and counting on their high moral
qualities. However, so far in the domestic scientific
literature does not reflect the concept of impersonal
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morality in the context of human rights and free-
doms, which.

Formulating the goals of the article. In this arti-
cle, the author aims to emphasize the problem and the
need for further study of impersonal morality in the
context of human rights and freedoms.

Presentation of the main research material. It is
impossible to study the rule of law without morality
and vice versa because of the very concept of “moral
law” implies the existence of the rule of law. Only in
a state governed by the rule of law does it make sense
to study the morality that should be contained in the
legislation of the country, because the very process of
forming the rule of law is a process of people’s reaction
to immoral (cruel) rule, as a result of which the state
is subject to moral law. persons of state bodies, law
enforcement bodies, lawyers, judges, medical workers,
etc. act on the basis of legality and in accordance with
moral precepts. Thus, the rule of law is a universal
ideal of coexistence, in which morality and human
rights and freedoms are intertwined to the maximum
extent, and which is fully responsible for its own ac-
tions before the person.

The idea that morality is an integral category of
the rule of law can be traced back to the works of an-
cient thinkers and has not lost its significance in later
centuries. For example, W-W. Rousseau in his work
“Social Contract” pointed out that the rights and free-
doms of the individual will be fully guaranteed only if
the law becomes a popular expression of will, and the
government will be subject to this law. According to
his theory, the freedom of the individual and the mo-
rality of the law is possible only in a free, legal state,
where the rights and freedoms of man and citizen are
fulfilled [2]. Thus, the idea remains relevant for all
times: the observance of human rights and freedoms
is the implementation of such a legal order in which
human dependence is provided only by laws that are
as just and moral as the laws of nature itself. There
is no doubt.

Thus, the goal of the rule of law in the adoption
of laws should be to achieve the most useful and safe
human environment, which will be based on the laws
of morality and, consequently, justice. No wonder,
there is a fair statement that the law must be a jus-
tified individual in order to become law because only
then the will of the state becomes the general will of
the people. Examining human rights and freedoms, it
should be emphasized that in a state governed by the
rule of law, its bodies and certain self-employed offi-
cials must be subject to certain “moral” restrictions,
which they must not violate even by law. Such moral
restrictions in the rule of law are carried out in order to
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recognize the inalienable, inviolable, inviolable rights
of the individual, determine the general morality and
justice of human coexistence. So, Since the second
half of the twentieth century, Western societies have
formed a strong belief that the rule of law must com-
ply with certain moral principles: justice, freedom,
and humanism. These principles are reflected in the
constitutions and international acts on which the law
should be based as a universally binding social regula-
tor, which testifies to the recognition of the principles
of legal certainty, proportionality and good faith.

We can say that the supporters of Marxism came
quite close in their work to the understanding of im-
personal morality, arguing that “people build their
history, but they do not build it as they please, under
circumstances that they did not choose, and which are
directly available, and passed from the past. However,
in order to remain consistent in their reasoning, and to
stay away from their non-moral ideas, K. Marx adds:
“the traditions of all dead generations weigh, like hor-
ror, over the minds of the living” [3, p. 119] which is
very difficult to agree on, because history deals with
the past deprived of “living memory”, and its tradi-
tions alone will not be able to bear the emotional burden
if the living these historical traditions do not inspire
the moral need to maintain them.

Impersonal morality is closely linked to the concept
of justice. Everyone always has a sense of justice and
an eternal desire for it. The very idea of justice creates
one of the main principles of law and is crucial in rec-
ognizing it as a regulator of social relations and due
to the historically achieved cultural level of society.
Accordingly, the content of any legal act must com-
ply with the principle of fairness. But if the personal
concept of justice in each person has its own, then the
general justice determines the existence of certain
guarantees of procedural rights of the individual and,
above all, guarantees for the protection of any violated
right. The task of the rule of law and the main purpose
of its existence concerns the realization of public moral
interests of people. Thus, the rule of law guarantees
human rights and freedoms.

Impersonal morality in a state governed by the
rule of law must realize the equality of participants
in legal relations because moral principles are always
reduced to respect for human dignity, without which it
is impossible to build a foundation for the humanistic
direction of public and state life. In other words, a per-
son can be considered an individual when he achieves
independence in his activities and social organization
and being under the influence of laws falls under a bi-
lateral set of rights and responsibilities. From the
above, it can be noted that in a state governed by the
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rule of law has the right to life construction “the will
of the people — the law of morality.” Fulfilling the
will of the people in the interests of society as a whole,
the rule of law eliminates various contradictions and
negative situations. Government agencies, the bar,
medical professionals — all these entities are called to
serve society. Through such “service” the will of the
people is achieved.

The affirmation of moral principles actually forms
the basis of the UN Universal Declaration of Human
Rights and Freedoms, adopted after the not immoral
but over the immoral World War. This document for
the first time at the international level proclaimed
the foundations of the moral attitude to man, which
becomes his right [4]. It should be noted that on the
basis of the Declaration in the vast majority of coun-
tries adopted their own constitutions and correspond-
ing declarations, despite the cultural differences of
countries, the specifics of traditions and religions.
As an example: the Universal Islamic Declaration of
Human Rights (1981) [5], the Cairo Declaration of
Human Rights in Islam (1990) [6], the Arab Charter
of Man (1994) [7].

However, despite such positive trends, in modern
society, there are no guarantees or rational ways to
moral consent in society. There can be no such ways
also because in modern society there are no opportuni-
ties and ways to establish a clear hierarchy of prefer-
ences among moral requirements: everyone has their
own truth. “Everyone has their own morality”, which
begins with the level of personal choice of behaviour
in free space, the boundaries of which are specified
only by legal norms. Recently, the individual choice
of a person of “moral foundations” prevails agreed in
certain social groups “moral attributes”. The same ne-
glected state of morality is observed all over the world,
and those remnants of moral values are reminiscent of
a once-existing culture in which it is “not fashionable”
to believe and accept. By changing the inner world of
man through distorted notions of good and evil, people
build new conditions for their existence. Yes, those
manifestations of the human psyche that were once
considered immoral are now protected by law. We can
say that the era of cognitive distortion of morality has
come — that is, a gradual and constant deviation from
moral principles, which is manifested in the behaviour
and thinking of individuals. These failures are due to
several reasons: prejudices, stereotypes, inability to
analyze information, indifference.

Today, each person asks himself the question “why
should I do just that and what will happen to me if
I do things my way”? And really, is it possible to make
a person love to self-sacrifice, to bear his professional

burden not only within the law but also morally? If the
ancient man knew that for the evil, immoral action of
the Lord’s punishment awaits him, then the need to
obey the earthly law, which does not contradict the
divine law, there was no doubt. What is it like today,
when man is detached from the law of God, actually
deprived of memory and open to committing all kinds
of lawlessness? We completely agree with the opinion
of scientists on this issue, because neither analytical
philosophy nor phenomenological tradition can help to
establish order in the world of morality and science [8,
p-7], especially when morality is “fictional”. devoid of
memory (because history is perceived only as academic)
and is not based on the dogmas of faith. We can say
that morality is in chaos, in constant motion — almost
as well as legal norms, which often change. Thus, mo-
rality in the legal system today is “neutral morality” —
the product of legal loyalty and tolerance, which was
the result of the final erosion of the integrity of moral
postulates that have been formed over the centuries.

Today it is virtually impossible to bring humanity
to a “common morality” that would appeal to all and
be close to everyone, and therefore there is a need to
organize within the legal prescriptions for certain
groups of professions moral codes — impersonal mo-
rality — written and regulated moral precepts for cer-
tain groups of persons connected by a certain chain
of social significance or a certain kind of activity. In
our opinion, impersonal morality is the only way to
coordinate the moral actions of certain categories of
persons, in order to protect human rights and inter-
ests, physical and mental health, because only such
a legal model, unlike personal morality, has a duty to
act in a certain way.

Without personal morality has a clear structure and
requirements that are not only inherent in a particular
profession, a certain group of people, but also a re-
quirement of society to them and thus, representatives
of certain activities (and we are talking only about
those professional areas where rights are often violat-
ed human) do not ask themselves the question “why
should I do so?” or “why can’t I do it differently?”

Without personal morality, each activity has the
same and different features, and it is clear that we will
not be able to offer concepts of impersonal morality,
say, for doctors or lawyers, identical to those that ex-
isted for their profession in ancient documents. liked),
but it is necessary to avoid “superficial morality” and
be careful about such a phenomenon as “moral plural-
ism” in the study without personal morality, because,
again, we will return to a state of disorder.

Without personal morality requires the creation of
social preconditions for communicative interaction,
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political, legal and organizational support. The forma-
tion of impersonal morality involves the study of it in
two aspects: internal and external. The internal aspect
without personal morality concerns the procedure for
making decisions about the suitability of a person for
a certain type of desired social activity and therefore
determines the likely usefulness of this person for
society. The external aspect is a system of education
and training of a person, which in the end should com-
pensate or adjust personal morality. If we assume that
all people are equal in rights, then this leads to a tran-
sition from the goal of achieving personal happiness
to the task of ensuring the public good. The principle
of usefulness is addressed to each person.

Conclusions

Thus, we can conclude that the phenomenon of the
category of “impersonal morality morality” opens in
the following provisions:

1. Impersonal morality is a phenomenon of mod-
ern times, but in fact, it is a “moral duty” of certain

socially significant groups of people, which does not
depend on the personal views (personal morality) of
an individual.

2. Impersonal morality is enshrined in legal norms
that impose certain obligations and serve as an invari-
able measure of the proper conduct of a certain group
of persons.

3. Impersonal morality universal, specially — ad-
dressed, communicative, generated by the existing
ramifications in the understanding of good and evil
in society.

4. Impersonal morality permeates all international
acts concerning human rights and freedoms, as well
as legal acts of national legislation.

Thus, there is a question of the need to enshrine at
the legislative level the requirements of impersonal
morality for law enforcement officers, judges, law-
yers, health professionals, etc., as well as appropriate
sanctions for non-compliance, because only in this way
we will approach the ideal of coexistence.

References
1. Constitution of Ukraine. URL: https://zakon.rada.gov.ua/laws/show/254x/96-Bp
2. Rousseau Jean-Jacques. About the Public contract, or Principles of the political Law. URL: http://lib.

ru/FILOSOF/RUSSO/prawo.txt

3. Marx K., Engels F. Essays. Vol. 8 — Moscow: Gos. izd-vo polit. lit., 1957 - Marx K., Engels F. Essays.

Vol. 9 — Moscow: Gos. izd-vo polit. lit., 1957.

4. The Universal Declaration of Human Rights was adopted and promulgated by UN General Assembly
Resolution 217 A (III) of 10 December 1948. URL: https://zakon.rada.gov.ua/laws/show/995 015
5. Universal Islamic Declaration of Human Rights 1981. URL: https://constituanta.blogspot.

com/2011/02/1981_26.html

6. Cairo Declaration of Human Rights in Islam in 1990. URL: https://zakon.rada.gov.ua/laws/show/995 882
7. Abashidze A.H., Ibrahim Ahmed Abdullah Arab Charter of Human Rights. URL: http://law.edu.ru/

article/article.asp?articleID=158512

8. MclIntyre A. After virtue: Studies in the theory of morality / Per. with English V.V. Tselishcheva. M.:
Academic Project; Ekaterinburg: Delovaya book, 2000. 384 p.

20



// International scientific journal «Internauka». // Theory and history of state and law; the history
Series: «Juridical sciences» // N2 12(34), vol. 2, 2020 of political and legal doctrines //

YIK 340.11
JamkoBcska Onena PoctucinaBiBHa
doxmop 1puduiHux HAYK, npogecop,
npogecop kagedpu meopii i pinocoii npasa
Hauionanvruil opududnuil ynieepcumem imeni Apocaasa Myopozo
Jamkxosckasa Exena PoctuciaBoBHa
doxmop opuduiecKkux HayK, npogeccop,
npogeccop kKagedpv. meopuu u gpusocopuu npasa
Hayuonanvrotil opuduieckuil yHueepcumem umenu JApocaasa Myopozo
Dashkovska Olena
Doctor of Law, Professor,
Professor of the Department of Theory and Philosophy of Law
Yaroslav Mudryi National Law University

Hemuenko Bacuas OsekcanapoBuy

cmydenm

Hauionanvrozo wpuduinozo yHieepcumemy imeni Apocaasa Mydpozo
Hemuenko Bacuamii ArekcangpoBuyg

cmyodenm

Hauyuoranvrozo wpuduieckozo ynugepcumema umenu Apocaasa Myopozo
Demchenko Vasily

Student of the

Yaroslav Mudriy National Law University

ABopcsknit Bitamiit OnexkcarapoBuy

cmydenm

Hauionanvrozo wpuduunozo yHieepcumemy imeni Apocaasa Myodpozo
ABopckuii Burtanauii AexcangpoBuyu

cmydenm

Hayuonanvrozo wpuduieckozo ynugepcumema umenu Apocaasa Myopozo
Yavorskyi Vitalii

Student of the

Yaroslav Mudriy National Law University

DOI: 10.25313/2520-2308-2020-12-6736

NPOTAJIMHU B 3AKOHO/IABCTBI TA LIIAXW IX NO/10/IAHHS
MPOBEJIbl B 3BAKOHOJATEJIbCTBE U MYTU UX NPEOAOJIEHUA
GAP IN THE LEGISLATION AND WAYS TO OVERCOME

AHOTaWif. B CTATTi NPOAHANI30BAHO NOHATTS «MPO2AJIMHA B MPABI» TA «[IPO2A/IMHA B 3AKOHOGABCTBI», OKPECIeHO 3a2a/1bHi
O3HAKM 3A3HAYEHMX MOHATb, BU3HAYEHO OCHOBHI MPUYNHN BUHUKHEHHS T iCHYBAHHS MPO2ANH B 30KOHOGABCTBI TA MPABI.
AKLEHTOBAHO yBaRy Ha Te, L0 NPO2ajiMHK B NPABi MAIOTb MiCLie y MPABOBOMY Pe_y/IOBAHHI nLLe TUX CYCMIIbHUX BIGHOCUH, 11O
MatoTb XapakTep NpasoBuXx.

BuKknageHo OCHOBHI L/ISIXM YCYHEHHS T4 MOJOAHHS MPO2ANH, PO32/ISIHYTO iX BIGMiHHOCTI, 3p00/1eHO BUCHOBKM, LLO MpO2d-
JINHW B NPABi Ta 3KOHOGABCTBI MOXYTb OYTU NOGOAAHI 3a gOMOMOR20I0 AHA/I0RIT MPaBa Ta aHa0z2ii 3aKoHy. BU3HayeHo OCHOBHI
XapaKTepuCTUKM 3aCTOCYBAHHS Limx 3ac06iB MOGONAHHS MPO2A/NH.
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lpugineHo yBazy aHanozii Npasa ik BUKAIOYHOMY 3aCO0Y I0PUGUYHO20 BI/IMBY. 3A3HAYEHO, L0 3d GOMOMOR20I0 aHANO0Ri
MpaBa He ycyBaloTbCs, A /MLLe ONepaTUBHO JOAIOTLCA MPOAIMHM B MPaBi. 3p061eHO BUCHOBOK, L0 AHA/02i 3AKOHY BMKO-
PUCTOBYETLCA IMLLIe TOGi, KON He MOX/IMBO BigLIYKATU NOgiOHY 10pUguyHy HOpMY.

Po327151HyTO GHA/02i0 3AKOHY 5K CrieLndiyHmii 3acib NPUIHATTS IOPUGUYHO 3HAYYLLO20 PilleHHs B pasi BUSIBIEHHS Mpo2a-
JIMH y 30KOHOGABCTBI, L0 CTOCYI0TbCA BigNOBIGHO20 KOHKPETHO20 BUMAgky. 3pob/1eHo BUCHOBOK LLOJO YHIBEePCalbHOCTi TAKO20
mertogy.

BuknageHo ocHOBHI MpUHLMIM 3ACTOCYBAHHSA AHA/I02iI 30KOHOGABCTBA. BM3HAYEHO, L0 aHaIoRis 3aKOHY 3aCTOCOBYETHCA
1J0go BIGHOCWH, SIKi He Bpe2y/IbOBAHi OPUGMYHOI0 HOPMOIO, ajle MOBUHHI nepebyBaTy y cdepi npaBoBo20 pe2yNtoBaHHS. AKLieH-
TOBAHO yBa2y, |0 AHA02i51 3AKOHY 3ACTOCOBYETHCA NEPEBAXHO CYGOBMMM OP2AHAMM B IX MPABO3ACTOCOBHMX AKTAX 3A3BMYAL
/191 YTO4YHEHHS! Ta gOMOBHEHHS 3AKOHOGABYMX MONOXKEHb Y Chepax MpaBoBO20 PeY/IOBAHHS, SIKi MAIOTb MPO2A/IMHN. 3a3Haye-
HO, LLJO AHA/I02IA 3AKOHY MAE BIgNOBIGATH OCHOBOMOIOXHMM MPUHLIMNAM NPABA. 3a3HAYeHO, Lo aHAA0RIA NPasa, AK i aHanoais
30KOHY, MPUTAMAHHI BUK/IOYHO MPUBATHOMPABOBMM CHhepam MpaBoBO20 Pe_y/IOBAHHS.

Y cTatTi 3p0b/eHo BUCHOBOK, L0 MPO2A/MHM B MPABI T 3AKOHOGABCTBI MOXYTb OyTu MOGONAHI 3a gornoMo20t0 aHaoRil
MpaBa Ta aHa02ii 3aKOHy BIGNOBIgHO. BU3HAYeHO neBHi NOCTY1ATH 3aCTOCYBAHHS LMX 3aCO0iB.

KnrouoBi cnosa: npo2asmHu B npasi, npo2ainHu B 3aKOHOGABCTBI, HAJI02i MPaABAd, AHAN02is 3AKOHY.

AHHOTaUMS. B cTaTbe NPOAHANM3UPOBAHDI MOHATHUS «pobesibl B paBe» 1 «npobesibl B 3aKOHOGATeIbCTBE», OfpegesieHbl
obLMe NPU3HAKM YKA3AHHbIX MOHATH, OrpegesieHbl OCHOBHbIE MPUYMHbI BO3HUKHOBEHUS 1 CyLLeCTBOBAHMS MPobeoB B 3aKO-
HOgaTeNbCTBe U npase.

AKLEHTUPOBAHO BHUMAHMe HA TO, YTO npobe/ibl B NpaBe MMelT MecTo B MPABOBOM pe2yIMpOBAHMM TONbKO Tex obLue-
CTBEHHbIX OTHOLLEHWV, UMEIOLLMX XapaKTep MPaBOBbIX. V13/10)KeHbl OCHOBHbIE MyTH yCTpaHeHus 1 peogoseHus npobesios, pac-
CMOTPeHbl X pasinyus, CgendHbl BbIBOGbI, 4TO Mpobesibl B paBe U 3aKOHOGaTeIbCTBe MO2yT ObiTb MPeogosieHbl C MOMOLLbIO
aHano2nm npaBa M aHano0emn 3akoHd. OrpegesieHbl OCHOBHbIE XaPAKTEPUCTUKM MPUMEHEeHMs 3TUX CnocoboB NpeogoseHus
npo6enos.

YgeneHo BHUMaHWe aHAn02m1 NPaBa Kak UCKIKYNTENIbHOMY CpegeTBY 0pMgnyecko20 Bo3geicTausi. OTMeyeHo, 4To C Mo-
MOLLbIO aHA/I02MM NPABA He YCTPAHSIIOTCA, d MLLb OMepaTuBHO MpeogoaeBaioTcs npobebl B npase. CgeaaH BbIBOg, 4TO OHA
MCro/Ib3yeTcs TO/IbKO T02gd, K02ga HeBO3MOXHO HAKT MOGOBHYIO 10PUGNYecKyio HOpMY.

PaccMoTpeHo aHan02uio 3aKOHA KAk crieyngdryeckoe CpegeTBo NPUHATUS IOPUGUYECKN 3HAYMMOR0 peLLeHus! B Cy4ae Bbi-
aBneHns npobesioB B 3aKOHOGATE/bCTBE, KACAIOLLMeCs: COOTBETCTBYIOLLE20 KOHKPETHO20 C1yyas. CgenaH BbiBog 06 yHuBep-
CabHOCTH TAKO20 MeToga.

M3105KeHbl OCHOBHbIE MPUHLMIIbI MPUMEHeHUs! HAN02MK 3aKOHOgaTeIbCTBA. OnpegesieHo, YTo aHan02mus 3aKoHa npume-
HSIETCS K OTHOLLEHNSIM, He Ype2yIMPOBAHHbIM I0pUgNUeCcKoii HOPMOV, HO GO/KHbI HOXOGMTbCS B Cdepe MpaBoBO20 pe2ynpo-
BAHMSI.

AKLEHTUPOBAHO BHUMAHME, YTO AHA/02MS 3AKOHOJATeNbCTBA MPUMEHSIETCS MPenMyLLecTBeHHO CygebHbIMU Op2aHaMM B
WX MPABOMPUMEHNTENbHBIX AKTAX 00bIYHO GIsl YTOUYHEHS 1 OMONHeHUs! 3aKOHOGATe/bHbIX MONIOKEeHMI B chepax npaBoBo20
pe2ynnpoBaHus, uMeloT npobesibl. OTMeyeHo, YTO aHa02Msl GO/KHA COOTBETCTBOBATL OCHOBOMO/IARAOLMM MPUHLMMNAM Pa-
Ba. OTMeyeHo, 4TO AHA/102Ks1 IPABA, KaK 1 AHA/1021s1 3aKOHA, MPUCYLLMe UCKIIYMTeIbHO YaCTHOMPABOBbIM Chepam npaBoBo20
pe2ynnpoBaHms.

B cTatbe cgenaH BbIBOg, YTo npobesibi B paBe 1 3aKOHOGATebCTBe MO2YT ObiTb MPe0gosieHbl C MOMOLLbI0 AHAM02MM NPABd
1 aHA1021M 3AKOHA COOTBETCTBEHHO. OnpegesieHbl onpegesieHHble MOCTYAATbI MPUMeHEeHMs 3TX CpegeTB.

KnioueBble cnoBa: npobesbi B npase, npobesibl B 3aKOHOGATeNbCTBE, AHA02MS MPABA, HAI02MS 3AKOH.

Summary. The article analyzes the concepts of «gaps in law» and «gaps in legislation», outlines the general features of
these concepts, identifies the main causes of the emergence and existence of gaps in legislation and law. Emphasis is placed
on the fact that gaps in the law take place in the legal regulation of only those social relations that have the character of legal.

The main ways to eliminate and overcome gaps are considered, their differences are considered, it is concluded that gaps in
law and legislation can be overcome by analogy of law and analogy of legislation. The main characteristics of the application of
these means of overcoming gaps are determined.

Attention is paid to the analogy of law as an exclusive means of legal influence. It is noted that by means of analogy the
rights are not eliminated, but only gaps in the law are promptly overcome. It is concluded that it is used only when it is not
possible to find such a legal norm.

The analogy of the legislation is considered as a specific means of making a legally significant decision in case of gaps in the
legislation relating to the specific case. The conclusion about the universality of such a method is made.
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The basic principles of application of analogy of legislation are stated. It is determined that the analogy of the law applies
to relations that are not regulated by law, but should be in the field of legal regulation. It is emphasized that the analogy of
legislation is used mainly by judicial bodies in their law enforcement acts, usually to clarify and supplement legislative provisions
in the areas of legal regulation, which have gaps. It is noted that the analogy must comply with the fundamental principles of
law. It is noted that the analogy of law, as well as the analogy of legislation, are inherent exclusively in private law areas of legal

regulation.

The article concludes that gaps in law and legislation can be overcome by analogy of law and analogy of legislation, respec-
tively. Certain postulates of application of these means are defined.
Key words: gaps in law, gaps in legislation, analogy of law, analogy of legislation.

HOCTaHOBEa npob6aevu. OTHUM 3 OCHOBOIIOJIOKHUX
TPUHITUIIIB PO30YJOBY IIPABOBOI IePKAaBU € IAHY-
BaHHS BEPXOBEHCTBA IIpaBa B yCixX cepax cycHiJIbHOro
JKUTTS, 110 € OAHUM 3 TIOKAa3HUKIB aKTyaJbHOCTI IIPo-
6JieMU IIOZOJAHHS IPOrajnH y IpaBi. 3araaibHOBiLO-
MO, IO ITPOTAJIUH B IPABOBOMY ITPOCTOPi — IIe IILIAX
o peaJisarrii cy6’eKTaMu IpaBo3acTOCYBaHHS CBOIX
IIOBHOBAaKEHb B IIPOIIECi CBOE MiAmbHOCTI. [IpoTe mpaBoBy
HEeBU3HAUEHiCTh, 30KpeMa, IPOTaJINHU B 3aKOHOIaBCTBi,
HeoOXiHO ycyBaTU He Ha BJIACHUU PO3CY[, a BiATTOBiAHO
IO IIPUHITUIIIB Ta IIPABUJI, AKi 320€3MIeUyI0Th HeIIOPYIII-
HicTh BepXoBeHcTBa IIpaBa. Ilyoiuna i npuBaTHa cepu
IIPaBOBOT'0 PETyJIIOBaHHSA BUMaraloTh KOHKPETHUX, HAY-
KOBO 00T PYHTOBaHUX OPi€HTUPIB, PO3POOKA AKMX HAOyBa€e
aKTyaJbHOTO XapaKTepy B CyUYacHUX YMOBaX pe)opMy-
BaHHSA IIPABOBOI CCTEMU YKPAIHCHKOI'O CYyCILILCTBA.

IIuranHsa IporaJuH y IpaBi Ta 3aKOHOJABCTBI 3aBiK-
IV IPUBEPTAaJIN yBary 6araTrhb0xX HayKOBIIiB, SKi y CBOIX
HayKOBUX PO3BifKax MpPOHOHYyBaJu PisHi 3acodbu ix
MOoA0JIaHHsA, 301 IBITYI0UN HAYKOBUH JOPOOOK V chepy
HaYKOBUX IOCJIiIKEHb.

He 3Baskarouu Ha Te, 1[0 IPOrajJuHU B IPaBi Mpo-
JIOBYKYIOTh IPUBEPTATH YBATry HAYKOBILiB, IPUYUHU iX
BUHUKHEHHS MMOTPEOYIOTh HOAAIBIIION0 JOCTiKeHH.
Ilo Toro K oKpeMi cyuacHi 3acobu MOMOIaHHSA ITpora-
JIVH He 3aBKAU 3a0e3MeuyioTh e()eKTUBHE YCYHEHHS
HecTadui IpaBoro peryJioBaHHA OKPEMUX CYCIiIbHUX
BiHOCWH, TOMY B yMOBax peopMyBaHHS IIPaBOBOi
cucTeMu 3’ ABJISAETHCA IOTPeOa MOITYyKY HOBUX 3aC00iB
TMO0JIaHHSA ITPOTAJINH B 3aKOHi.

Amnamis ocraHHiX gocaimskeHns i myomikaiii. Ha cy-
YaCHOMY eTalli, JOCIiIKeHHA OCHOBHUX 3acaj IpaBo3a-
CTOCOBHOTO IIPOIleCy 3a HasIBHOCTI IIpoTraJnHax y IIpasi,
3HAXOAATHh PO3BUTOK Yy MPAIAX BITUM3HAHUX JOCITiTHE-
KiB y ramysi Teopii nmpaBa, Takux ak: C. B. BoGpoBHUK
[1], S1. M. Bpaiinisu [2], ¢K. O. [I3eiiko, O. B. KoToioBa
[3], FO.1. Marar [4], JI. A. JIyup, H. M. Onimenko,
C.II. ITorpebusax [5], II. M. Pa6inoBuu [6], 1. O. Pommuaa
[7], O.0. Cepena, O.®. Crakysx [8; 13], C. B. IlleBuyK,
10. C. Illemintyuenko, O. 1. FOuuk Ta ix., axi amarisy-
BaJI MPUYUHY BUHUKHEHHS IIPOTAJUH ¥ IpaBi, BUAU
IPOTaJINH y IIPaBi, CYTHICTh aHAJIOTi1 3aKOHY Ta aHAJIO-

rii mpasa, Ta iHIIIi TeOpPeTUUYHI Ta IPAKTUYHI aCIIeKTH
IMOJOJIaHHA IIPOTAJINH Y IPaBi.

Meta craTTi IoJsiATaE B HOCHiAKEHHI OKPEMUX IIe-
peayMoB BUHUKHEHHS IPOTAJIMH B IIPaBi Ta 3aKOHO-
IaBCTBi, i BCTAHOBJIEHHS OCHOBHUX CIIOCO0iB iX mepe-
OOpeHHs.

Bukaan ocHoBHOTrO MaTepiany. TeopeTuku npasa
3aB)KIM HAMarajanucs BUSHAUNTHY MOHATTSA IPOTAJTUH
B rpaBi. 3okpema O. KosloToBa BusHauae mporaJuHu
SAK TTOBHY a00 YaCTKOBY Bi/ICYTHICTH TPABOBOTO PETYJIIO-
BaHHSA CYCHLIbHUX BIiTHOCHH, IKi 3BHAX0OAATHCA y cepi
IIPaBOBOI0 BILJIMBY Ta IOTPEOYIOTH IPABOBOTO PETY IO~
BaHHA 34 OI[iHKOIO Cy0’€KTa IIPaB03acTOCyBaHHs, € He-
IOJIIKOM IIpaBa, MosABa KO0 CIIPUYNHEeHA 00’ €KTUBHUM
PO3BUTKOM CYCIIiIBHUX BiTHOCUH a00 Cy6’€eKTUBHUMU
IPUYUHAMU, II0B’ A3aHUMHU 3 ITPABOTBOPUYUMHU Ta IIpa-
BO3aCTOCOBHUMMU JiAMU 3aKOHOAABUNX, BUKOHABUUX
Ta CyZOBUX OPTaHiB AepsKaBHOI BiIaau, HAABHICTb AKUX
3YMOBJIIO€ HETUIIOBiCTh IIPABO3aCTOCOBHOI AiAJTBHOCTI,
AKa BTpavae CBOIO TPANUIIiHY ITOCJIiJOBHICTD, AK CHU-
cTeMa JIOTiYHO OB’ A3aHUX, MOCTiTOBHUX Hifi [3, c. 6].
Ckaryn O. ®@. BBaskae, 1110 IIporajJrHa B 3aKOHI — I1e
moBHAa a00 YaCTKOBA BiZICyTHiCTh HEOOXITHUX IOPUANY-
HUX HOPM Yy YUNHHUX 3aKOHOJABUMNX aKTaxX, a IpPoTraju-
Ha B IpaBi — Iie MPONYCK y TPAaBOBOMY peryJIi0BaHHI
KOHKPETHOTO BUAY CYCIIiJIbHUX BimHocuH [8, c. 594].

IIporanuHa € BifCcyTHiICTIO HOPMATHUBHO-IIPABOBOTO
OPUOHNCY, HEOOXiTHOTO AJIS BUPIMIeHHS KOHKPEeTHO1
sKUTTEBOI cuTyarii. VizeThesa mpo HecTauy IpaBoBOi per-
JaMeHTallil /I BUPillIeHHs MeBHOI Tpo0aeMu, a came
IIPO BiACYyTHiCTH HOPMATUBHOI'O IIPUIINCY, AKUY 3a 3Mic-
TOM (HaBiTh TP POIIIUPEHOMY TJAYMAaUeHH1) IMiAaAras
0u 3aCTOCYBaHHIO B JaHOMY BUIIaAKy. Ha Binminy Bif
PO3MINPIOBAIBHOIO TIYMaUeHH A, KOJIU MU MaE€MO CIIpa-
BY 3 oOcTaBUHAMU, AKi 3aKOHOAABeIlh Iependauas, ajie
He 3MiTr BUSHAUUTH 34 JOIIOMOT0I0 TeKCTY, ITporaJnHa
icHye y BUIIaZKy, KOJIU 3aKOHOAABEIlh B3araJi He Iepen-
b6auaB Taki oocraBuuu. Tomy B mepiiii curyarii cyo’ekT
3aCTOCYBaHHSA HOPMU IIpaBa Hi0U cTae HA TOUKY 30Dy,
3 AKOI 3aKOHOJABEIlb JUBUBCA HA 00CTaBUTHU, AK1 MaB
Ha yBa3i, a B Apyrili — Ha TOUKY 30Dy, 3 IKOI BaKOHOIA-
Bellb ITOUBUBCS OU, AKIITO MaB 6u ixX Ha yBasi[5; c. 44].
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Kpim Toro, Big mporaiuH y 3aKOHOAZABCTBI CJIig Bif-
PiBHATH BiICYyTHICTb IPUIIKUCIB MO0 TUX CYCITIIBHUX
BiTHOCUH, AKi 3HAXOAATHCHA 11034 c(heporo IIPAaBOBOTO
peryntoBanHA. K cayirHo 3a3HauaB I'. [lleprreneBuy,
«TYT HEMAE MIPOTAJUHU — 1€ TPOCTO IOPUANUHO ITOPOIK-
Hi#l IpoCTip, AKUI 0TOUYE cepeqOBUIIlE IIPpaBa», ¥ TOU
yac, aK y CUTYAIIii 3 IPOraJnHo0 HAeThCA IPOo BigcyT-
HICTH y ITIOBUTUBHOMY ITPaBi BiAIOBii HA MUTAaHHHA, IO
noTpebye ropuandHOrOo pimrenns [9, c. 743].

Cutif TaK02K PO3PISHATY IPOTAJNHY B 3aKOHOTaBCTBi
i mporasnuHu B IIpaBi. K110 mep1ri cBiguaTh Tpo BiACYT-
HiCTh 3aKOHOaBYOI perjiaMeHTallil IIeBHUX CYCILIbHIX
BiJHOCHH, TO APYTi — IIPO BiICYTHiCTH perjiaMmeHTa-
mii He JUIITe B 3aKOHOAABCTBi, a ¥ y iIHIUX J:Kepesax
mpaBa. BpaxoByouu muTOMY Bary B CUCTEMi J:Kepe
VKPaiHCHKOTO ITpaBa HOPM, 3aKPillJIEHUX caMe B 3aK0-
HOJaBCTBi, MOKHA 3pOOUTU IPUNYINEHHS, 1110 B IIepe-
BasKHil OiIbIIIOCTi BUNIAAKIB BUABJIEHHS IPOraJIMHNA
B 3aKOHOIABCTBi 03HAUATUMeE OJJHOYACHO KOHCTATAIIiI0
#l IporajiuHu y Ipasi.

ITouATTA MporajauH B 3aKOHOJABCTBI HaAMaraanucs
BUBHAYUTHU HE TiIbKYU MPAaBO3HABIIi-TEOPETUKHU, ajie
¥ IpaBO3acTOCOBHI opranu. 3okpema, MiHicTepcTBO
focTuIlii YKpainu y cBoiX po3’siICHeHHAX BU3HAUNIIO,
110 TPOTAJIMHU B IIpaBi — Iie mMoBHa ab0 YacTKOBAa Bif-
CYTHICTB y AiI0UNX HOPMATUBHO-IIPABOBUX aKTaX HE00-
XITHUX IOPUAUIYHIX HOPM, a IIPOTAJIMHU B 3aKOHI — I1e
IOBHA a00 YaCTKOBA BiJICyTHiCTh HEOOXiTHUX IOPUAAY-
HUX HOPM y 3akoHi [10].

TakuMm ymHOM, IPOTaJUHU B 3aKO0HI — IIie BiACyT-
HiCTh Y HODMAaTUBHO-IIPABOBOMY aKTi IOPUAUYHOI
HOPMU, AKa IIOBUHHA PerjJaMeHTyBaTHU Ti CyCIIiJIbHI
BiHOCHWHU, 1110 TOTPEOYIOTH IIPABOBOT'O PEryJIIOBAHHS.

€BponerchbKUHA TPAaBOBUI AOCBi ITPOIIOHYE IMOMIIATH
TIPOTaJINHYU B 3aKOHi Ha ABi rpynu: 1) mporaauau Gopmy-
JIIOBAHHSA, K1 MArOTh MiCIIe TO/Ii, KOJIU B 3aKOHI BiJICyTHSA
IIOBHA perJiaMeHTAallid HOBeAiHKU B IIeBHil cuTyarii,
2) OI[iHOYHI TPOTAJIMHH, 1[0 MAIOTh MiCIle TOXi, KOJIu
3MiCT I10JI02KeHb 3aKOHY, CBiIUnTh IIpo HeoOXigHicTs 11 3a-
CTOCYBaHHs, KOPUTYIOUH 3MicT 1iei Hopmu [11, ¢. 95-96].
OT:Ke, BpaxOBYIOUM CYYaCHI MiAX0IM ITOA0 BUPiIIIeHH A
Tpo0JIeMHU CITiBBiAHOIIEHHA OYKBU i AyXYy 3aKOHY, OITi-
HOUHI IPOTaJInHU B 3aKOHI mependavaioTh, 10 HEMOMK-
JIUBIiCTH 3aCTOCYBAHHSA HEe3a40BiIbHOTO 3aKOHOAABUOTO
MPUIINCY Ma€ Ti caMi HacaigKM, 1110 it 6e3mocepeqHs BiI-
CYTHICTB BiITIOBiTHOTO ITpaBUJIa B 3aKOHOIaBCTB.

HarmiomaabpHe 3aKOHOZLABCTBO He MOJKe IIOBHICTIO
OXOILJIIOBATY HOPMAaTHBHOIO perjiaMeHTAaIlielo yci cy-
cuinbHi BimHocuuu. Ile paariie mpeporaTuBa TaKoi yHi-
BepPCAJIbHOI CUCTEMU IIPUHITUIIIB 1 HOPM perJaMeHTaIii
CYCHiNbHUX BiTHOCUH AK MopaJib. ToMy 3aKOHOJaBUOTO
peryJroBaHHS MOTPeOYyIOTh, HacaMIlepe, Ti CyCcIiabHi
BiTHOCUHM, IIT0 MAIOTh MTPABOBUI XapaKTep.
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IIpuuuH MoABY IPOTAJIMH B 3aKOHOIABCTBI YMMaJIo,
TOMY JOCHUTH JOPEUYHO 00’ eIHATH IX B OKpeMi KaTero-
pii. O. ®. CkakyH BUOKpeMUJa HACTYIIHI IPUUYMHM:
1) HeBMiHHSA 3aKOHOAABISA BiITBOPUTH B HOPMATUBHUX
aKTax yce pi3HOMAaHITTA Cy4aCHUX KUTTEBUX CUTYAIIill,
AKi BUMaraimTh IPAaBOBOTO PeTyIOBaHHA (IepBUHHI
OpoTaNnH’); 2) HEBMiHHS 3aKOHOABIIS Iepeg0auynTu
HOSABY HOBHUX KUTTEBUX CUTYAI[ill uepes MOCTIHnHUHA
PO3BUTOK CYCIILIBHUX BiJHOCUH, 3AiICHUTH II[OJI0 HUX
TIeBHi 3aKOHOaBYi il (BTOPUHHI TporajauHm); 3) Tex-
HiYHI IpOopaxyHKM 3aKOHOIABILS, JONYIIIEHI mIig dac
PO3pOOKYM 3aKOHIB Ta HEJOJIKN Y BUKOPUCTAHHI IIPU-
oMiB ropuguuHOI TexXHiKHU [8, ¢. 594].

OT:Ke, OCHOBHUMMU IPUUNHAMU IIOSBU IIPOTAJTUH
B 3aKOHOJABCTBI 3aaMUIIa0OThCA: 1) HeAOoCTaTHIHM Ipo-
decioHaTi3M 3aKOHOAABIISA; CIIPOINEHHA HOPM IIpaBa,
ixX IpoIrycK; 2) BificTaBaHHS YMHHOTO 3aKOHOIaBCTBA
BiJl cycIiIbHUX BiJHOCUH, SKi PO3BUBAIOTHCS 3HAUHO
IIBUIIE 32 3aKOHOaBCTBO.

JocaimxeHHa TPUYWH Ta 3ac00iB yCYHEHHS IPO-
raJuH B 3aKOHOIABCTBI mepeabdavae mMoaiJ IporaanH
Ha BUAU, 30Kpema: 1) 3a yacoM BUHUKHEHHA Ha:
a) Taki, 1110 iCHyI0OTh Ha MOMEHT HaOpaHHA YNHHOCTIL
HOPMAaTHBHO-IIPABOBUMHU aKTaMu («mepBicHi»); 0) Taki,
110 BUHUKAIOTh BHACJIiTOK MMOJAJIBIIIOT0 PO3BUTKY CY-
CITLIBHUX BiTHOCUH, III0 PETYJIIOIOTHCA IIPABOM («ITOXiJ-
Hi»); 2) 3a71€KHO BiJl MOXKJIMBOCTEH 1X TTOJOJIAHH Hif
Yac IpaB0O3aCTOCYBAaHHS HA: a) «IIOM0JaHHi»; 0) «HeIo-
IoJiaHHi»; 3) 3a cy6’€KTUBHOIO CTOPOHOIO IPOSABY BOJIi
3aKOHOJABIIA Ha: a) «HABMUCHi»; 0) « HEHAaBMUCHI »;
4) 3a TOBHOTOIO IPABOBOT'O PETYJIIOBAHHA HA: &) «II0B-
Hi»; 0) «4acTKOBi»; 5) 3a AyKepeslaMu BUABJIECHHS Ha:
a) Taki, 110 MOXOAATh i3 caMOoT0 3aKOHOAaBCTBA («ima-
HEeHTHi»); 0) Taki, 1110 MOXOAATH i3 30BHIIITHIX AMKepes
(«TpaHciengeHTHi»)[12, c. 431].

Posraagatoun crrocobu mepebopeHHs IPOoTaanH B 3a-
KOHO/IaBCTBi He0OXiTHO PO3PiI3HATU YCYHEHHS i I010-
JIaHHS IPOTAJINH. Y CYHEeHHS Ilepeadauac HOPMOTBOPUY
IisgJIBHICTD ILJIAXOM BHECEHHS 3MiH i JOIOBHEHD Y 3a-
KOHU, BUJAHHS HOBUX, JOCKOHAJINX IOPUANYHUX aKTiB,
CTBOPEHHS MPABOBOTO MPEIeAeHTY, a00 YKIaJaHHAg
HOPMAaTHUBHOTO JOTOBOPY. Ilomonanusa 3aificHIOETBCA
B IIPOIIECi IPaBO3aCTOCOBHOI AiAILHOCTI 3a JOIIOMOTOO
aHaJorii 3aKOHY I aHaJIOTii IpaBa, a TaKoXK cybcumiap-
HOT'0 3aCTOCYBaHHS CyMisKHUX HOpM mpaBa [13, c. 428].

Amnaroris nmpaBa nmepegdauae 3aCTOCYBaHHSA 10 HEBPe-
TyJIbOBAaHUX HOPMAaMM IIPaBa CyCITiIbHUX BiJHOCUH 3a-
rajJbHUX IPUHITUIIB IIpaBa. AHAJIOTisS 3aKOHY IIPAMO 3a-
KpillJieHa AK B IPOIleCyaJbHOMY, TaK i B MaTepiaJibHOMY
3akoHozmaBcTBi. Tak, HapukJIazn, y cr. 8 IluBinsHOTO
KoIeKcy ¥YKpaiHu BKas3aHo, 110 V Pa3i HeMOKJIMBOCTL
BUKOPUCTAHHA aHAJIOTi] 3aKOHY JIJIA PETYJIIOBaHHA I~
BiIbHUX BiTHOCUH, BOHU PEryJIIOIOTHCS BiAIIOBiIHO 10
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3araJbHUX 3acaj IUBiILHOTO 3aKOHOAABCTBA (aHAJIOTiA
mpasa) [14]. Yuauuit IIIIK Ykpainu nepegdauae MoK -
JIUBICTH Cyy BUPiLITyBaTU CIIPABU BUXOAAUM 3 aHAJIOTIT
3akoHy uu mpasa (u. 8 cr. 8 IIIIK)

Amnajoria mpaBa HAJEKUTD J0 BUKJIOUHUX 3aC00iB
IOPUAUYHOTO BILIUBY. BBasKkaeThes, 1110 3 il ;ommoMororo
He yCyBalOThCHA, a JIUIIE OIMEPATUBHO I0JAI0THCA IIPO-
raauHu B npaBi. Tomy BoHa Mo:ke OyTu 3acTocOoBaHA
TiIBKY TOMi, KOJU He BIAE€THCA BiAMIyKaTH MOAi0OHY
opuanuHy HOpM™MY [15, c. 2].

Aure Bce X TaKU 3aCTOCYBaHHSA aHAJIOTII mpaBa He €
MIOTYJIAPHUM METOJOM PEeryJIlOBaHHSA IIPOTAJIUH B 3aK0-
"HomaBcTBi. Tak ma nymry B. M. IlladgipoBa, He nuBisa-
Y1Ch Ha Te, 10 BUIAKiB, KOJIU He BJAE€ThCA BUABUTHU
KOHKPETHY MOAiIOHY HOPMY IPeOCTaTHRLO, IIPaBO3a-
CTOCOBHA JIiAJbHICTD He PACHIE MPUKJIaLaMU BUKOPU-
craHHA aHaJorii mpasa [15, c. 2]. Haykosernb B3arasi
BBasKa€ HeJOILJILHUM HasIBHICTh ¥ 3aKOHOJaBCTBi HOPM,
1110 IepeadavatoTh MOKJIUBICTh 3aCTOCYBaHHA aHAJIO-
rii mpaBa, Tak AK JaHUHA MeTOJ, Ha TOTO TyMKY, He €
e(peKTUBHUM.

3 TaKO0 IMO3UIi€I0 HAYKOBI[S BA’KKO IIOTOUTHUCD,
ajJKe CyiU y CBOIX PillleHHAX HEOJHOPA30BO BUXOAATH
i3 BaraJpHUX IPUHIUIIIB IIpaBa, Ta HAABHICTH HOPM,
AKi 3aKPINIIOI0TH MOYKJIUBICTE CYyAy BUPIIIUTH CIIip
3a aHAJIOTi€IO IIpaBa, € IIeBHOIO F'apaHTi€I0 BUPiNIeHHA
TaKUX CIIOPiB.

T omo anasorii 3aKoHy, TO il MO}KHA BUSHAYUTH SIK
0CO0JIMBUI CIIOCI0 IPUAHATTA IOPUINUHO 3HAUYIIOTO
pimreHHA y pasi HagABHOCTI IPOTaJIUH ¥ 3aKOHOaBCTBI
11010 KOHKPeTHoro Bunaaky [16, c. 37]. Bukopucraunusa
iHCTUTYTY aHAaJOTil BaKOHY BU3HAYAETHCA YiITKUMU,
HAyKOBO O0I'DYHTOBAaHMMU IIPABUJIAMHU, 1110 00YMOBJIEeH
JIOTIYHOIO Ta IOPUIUYHOIO IIPUPOAOI0 aHAJIOTIT BaKOHY Ta
amaJsorii mpaBa, a came: 1) aHaJIOTisA 3aKOHY 3aCTOCOBY-
€ThCA MO0 BiTHOCWH, sIKi HE BPET'yJIbOBaHi IOPUIUIHOIO
HOPMOIO, ajie IOBUHHI mepebyBaTu y chepi mpaBoBoro

peryaioBaHHs; 2) aHAJOTiA 3aKOHY 3aCTOCOBYETHCA
IepeBasKHO CYyJJOBUMU OPTraHAMH B iX PillleHHAX, TaK
SAK BUKODPUCTAHHSA aHAJIOTI1 3aKOHY iHITUMU OpraHamMu
(3oKpema, opraHaMu BUKOHABYOI BJIa 1) ITOPYIITyBaJIo 6
IIPUHIIUII BEPXOBEHCTBA IIPaBa, HaAiJIAI0UN JaHi opranu
3HAYHOIO IMCKPeIlieio; 3) BUKOPUCTOBYIOUM aHAJIOTiI0
3aKOHY, BiIOyBaeThCA JINIIIE YTOUHEHHS Ta KOHKPeTH3a-
I1id TTOJIOXKEHD 3aKOHY y cepax, AKi MaloTh IPOTAJIINHY,
1110 € OPiEHTUPOM IS MaOyTHiX pillleHb CyJOBUX Opra-
HiB; 4) He00XiTHOIO YMOBOIO € TIOSICHEHHA BUKOPUCTAaHHA
aHAJIOTii 3BaKOHY B KOKHOMY KOHKPETHOMY BUIAIKY
(1110 HaOiIBII ITIOBHO CIIOCTEPiraeThCA B CYJOBUX Pi-
IIeHHAX); D) aHAJIOriA 3aKOHY He IIOBUHHA 00MeKyBaTHI
3aKOHHI IIpaBa Ta iHTepecu cy0’€KTiB IPaBOBiJHOCHUH;
6) aHaIOTiA 3aKOHY XapaKTepHa JIUIIe JJIA IPUBATHO-
IPaBOBUX BiJHOCHWH, TAaK AK BUKOPUCTAHHA aHAJIOTi1
3aKOHY CYIIE€PEUYUTh iMIepaTuBHOMY METOIY ITPABOBOTO
peryJiioBaHHSA B ITy0JIiYHO-TIPABOBUX BiJHOCHHAX;

Or:ke, aHAJIOTiA IpaBa Ta aHAJIOTisA 3aKOHY 3aCTO-
COBYIOTHCSA BUKJIIOUHO ¥ IPUBATHOIIPABOBUX chepax
ITPaBOTO PEeryaI0BaHH, Ta MOKYTh BUKOPUCTOBYBATHCH
cyZaMu Y AKOCTi e(eKTUBHOTO CIIOCO0Y PeryJIroBauHs
CYCHiJIbHUX BiTHOCHH 3a YMOB HAsIBHOCTI HpOTaJIuH
B 3aKOHOJABCTBI.

Bucuosku. OT:Ke, mporainHaMu B 3aKOHi € Bif-
CYTHICTH Y HODMATUBHO-IIPABOBOMY aKTi IOPUAUUHOI
HOPMU, AKA MOBMHHA PETJaMeHTyBATH Ti CyCIiJIbHi
BiJHOCHHH, 1110 TOTPEOYIOTH IPABOBOTO PEryII0BAHHSI.
Taki nporajguHy MOKYTh OyTH ITOA0JAHI 3a JOIIOMOTOIO
amaJIorii mpaBa Ta aHaJIorii 3aKOHY, AKi € HalOiIbIT ai-
€BUMU 3aco0aMu iX mepebopeHHA. 3aCTOCYBAHHA TAKUX
MeTOiB 60a3yeThCs Ha MeBHUX IIOCTyJIaTax IOoA0: chepu
nii (mpuBaTHOIpPaBoBa cdepa), cyd’ eKTa 3AiliICHEHHA
(YyImoBHOBaKeHUH Aep:KaBHUN OpraH), MesK 3iiCHeHHS
(He TOBUHHO 00MEKyBATH 3aKOHHI ITpaBa Ta iHTepecu
iHITUX 0¢cib, i B KOXKHOMY KOHKPETHOMY BUIIAAKY II0-
BMHHO 3a3HAYATHUCH MOSACHEHHA iX BUKOPUCTAHHS).
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GAKTUYHUN CTAH NMPABOBOI KY/IbTYPU
HACENEHHS YKPAIHU K BIJOBPAYXXEHHS
JE®OPMOBAHOI MPABOCBIJOMOCTI

®AKTUYECKOE COCTOSAHUE MPABOBOW KYJIbTYPbI
HACEJIEHNUS YKPAUHbI KAK OTPAXXEHUE
JE®OPMUNUPOBAHHOIO NMPABOCO3HAHUA

THE ACTUAL STATE OF THE LEGAL CULTURE
OF UKRAINIANS AS A REFLECTION
OF THE DEFORMED LEGAL CONSCIOUSNESS

AHoTauis. [JocnigeHo GakTUdHMi CTaH HacesieHHs YKpainm sik BigobpaxeHHs! gedpopMOBAHOI MPABOCBIGOMOCTI.

Y cTarti BUABeHO, WO CTAH MOgBIiFIHO20 TPAH3UTUBHOR20 CyCriIbCTBA, KWK BAACTUBMI YKPaiHi HO Cy4acHoMY eTari, 3ginc-
HIOE CMCTeMATUYHWI He2ATUBHWIA BNIMB HA YCi cdepy coLlianbHO-NpaBoBo2o By TTS.

HazonouwyeTbes, 1o NpaBoBy CBIGOMICTb HaceNeHHs YKpaiHu cig aHanisyBatv gudepeHLiioBaHo, a He MOHOAITHO, OCKifb-
KW Pi3HUM COLianbHUM 2pynam NpUTAMAHHi neBHi 0cobnmnBOCTI. MoXHa No20guTIcs 3 TuM, Lo 3gebinbluo20 NpaBoBy CBIgo-
MICTb 2POMAQSIH HALLOI KpaiHW MpegecTaBasioTh i gehopMOBaHi BUGH, 0gHAK cami gepopmaviii xapakTepuayoTbCsl BapiaTmBHic-
Ti0. [1151 nocagosux ocib 3gebinbLuo20 XapakTepHi NpaBoBuMii Hi2ini3M Ta npaBoBuii NpasMaTiam (MpaBoBuii IHCTPYMeHTAnI3M).
OKpemo BUGInstoTbCs CiBPOBITHUKM MPABOOXOPOHHMX OP2aHIB, TOMY LU0 QIS HUX, KPiM 3a3HAYeHuX BulLle, TUMOBOIO € nepe-
POgXeHa MpaBocBigoMiCTb. I/ nepecidyHnx 2poMagsH HavinoLwpeHitummm gopmamm npaBoBoi CBIGOMOCTI BU3HAIOTbCS Mpa-
BOBWIA Hi2i/li3M, NpaBoOBMI NecuMiam Ta NpaBoBuii iHPAHTUAIBM.

3pobeHo BMCHOBOK, L0 gehopMOBAHA MPABOBA CBIGOMICTb 3yMOB/IIOE TaKi 0CO6MBOCTI NPABOBOI KyAbTYpy B YKPAiHi:
Kopynuisi, GIopoKpaTn3m y gisiibHOCTi MOCcagoByx oCib yCix piBHiB; 3a2a/1bHe HEXTYBAHHS MPABUAAMM MOBEIHKM, POpManbHe, a
He ycBigomeHe ix gOTPUMAHHST; LUMPOKe 3/10BKMBAHHS CyO'EKTUBHUMM MPABAMM TA MOBHOBAXXEHHSMM, BUKOPUCTAHHS MpaBo-
BUX NPUNMCIB g1s BUNPABYAHHSA B/IACHOI N0BEQiHKM; TONGPAHTHICTb §O NPOTUNPABHMX gill, 3HAXOGXKEHHS MOACHEHHS BUMHKIB
NpaBoNOPYLIHNKA; CXMAbHICTb GO CAMOCYgy Ta «BYIMYHOI geMOoKparTii», 1o 0b6yMoBAeHO 3a2a/ibHOK HegoBipoko o MPaBoOOX0-
POHHMX Op2aHiB; 3ACTOCYBAHHS MOGBIFiHMX CTAHGAPTIB y cepi npasa Ta «BUBIPKOBOI 2yMAHI3auii»; HEpO3yMiHHS CyTHOCTI npa-
BOB¥X 3ac00iB, HEOOXIgHVX TA OCTATHIX G/Isl BUPILLEHHSI KOHPIKTY, HEGOTPUMAHHSI MeX iXHbO20 3ACTOCYBAHHS, MACKYBAHHS
nig npaBoBy AKTUBHICTb ik, AKi HACMPABYI CyrnepeqaTb gyxy npasd.

Kno4oBi cnoBa: npasoBa kyabTypd, NpaBoCBigoMicTb, gepopMOBaHA npaBoCBigoMiCTb, CTAH NPABOCBIGOMOCTI.

AHHOTAULMA. VICCNegoBaHO PaKTUUecKoe COCTOSIHNE HaceneHus YKpanHbl KaK OTpaxeHne gedpopMmpoBaHHO20 MpaBoco3-
HaHWs.
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B cTaTbe BbIsIBIEHO, YTO COCTOSIHME gBOVHO20 TPAH3UTUBHO20 ODLLECTBA, NpucyLuee YKpanHe Ha COBPeMeHHOM 3Tare, ocy-
LecTB/IsIeT CMCTeMATHyeckoe HeaaTMBHOE BO3geViCTBMe Ha BCe cepbl COLManbHO-MPABOBOR0 ObITHS.

OTMeyaeTcs, 4To NpaBoBOe CO3HAHWE HaceneHns YKpauHbl ciegyeT aHaaM3upoBaTh gug@epeHLMpoBaHHo, d He MOHO-
JITHO, MOCKO/IbKY PA3HbIM COLIMA/IbHBIM 2PyNnam MpucyLLn onpegesieHHble 0C00eHHOCTU. MOXHO CO21acuThCs C Tem, 4To B
OCHOBHOM MPABOBOEe CO3HAHME 2PAXXJAH HalLei CTPAHbI NPegcTas/fioT e20 geopMUPOBAHHbIE BUGbI, HO Camiu geopmaLimm
XApaKTepu3yIoTCs BAPUATUBHOCTbIO. [I151 GO/KHOCTHBIX 1L, B OCHOBHOM XAPAKTePHbI MPABOBOY HU2UIM3M M MPABOBON Mpae-
MaTu3m (MpaBoBoi MHCTPYMEHTAM3M). OTGesIbHO BbIGensiloTCs COTPYGHUKM MPABOOXPAHMTEIbHBIX OP2AHOB, TAK KAK GJISl HUX,
KpOMe YKA3AHHbIX Bbille gedopMaumii, TUMMYHO NepepoXgEHHOe NPABOCO3HAHMe. 11 2paxgaH CambIMU pacnpOCTPAHEH-
HbIMM POPMAMM MPABOBO20 CO3HAHUS MPU3HAKOTCA MPABOBO HM2MN3M, MPABOBOI MECCUMMU3M M MPABOBOM MHPAHTUANIM.

CgenaH BbIBOg, 4TO gedpopMUPOBAHHOE MPABOBOE CO3HAHME 00YCI0BMBAET Takie 0COOeHHOCTV MPABOBOM Ky/bTypbl B YKpau-
He: Koppynuwsi, GIOpOKPATH3M B gessTeIbHOCTU GOKHOCTHbIX JINL, BCeX ypOBHeit; obLuee npeHebpexxeHne npaBuaamu noBegeHs,
¢opmasnbHoe, a He 0co3HaHHoe nx cobogeHme; LWMpoKoe 310ynoTpebaeHne CyObeKTUBHBIMM MPABAMM 1 OAHOMOYNSIMMU, UCTIO/b-
30BAHME NPABOBbIX MPEJNUCaHMIA Gasi ONPAaBGAHMs COOCTBEHHO20 MOBegeHust; TONePaHTHOCTb K MPOTUBONPABHBIM JeiHCTBUAM,
HAXOXgeHue 0ObACHEeH NS MOCTYMKAM MPABOHAPYLLMTENS;; CKIOHHOCTb K CAMOCYQY M «y/IMYHOV §eMOKPATIi», Y4TO 0BYCI0B/IeHO 06-
LM HegoBepyeM K MPAaBOOXPAHUTE/IbHbIM OP2aHaM; MPHUMEHeHe GBOVHbIX CTAHGApTOB B 061ACTM MPABA 1 «BbIGOPOYHON 2yMa-
HU3AUUM»; HEMOHUMAHMe CYLHOCTY MPABOBbIX CPEGCTB, HEOOXOGMMbIX U JOCTATOYHBIX GIs1 PeLLIeHNs KOHPAMKTA, HecobnogeHme
2PaHNLL MX MPUMeHeHNsl, MACKMPOBKA M10g MPABOBYIO AKTUBHOCTb GeyiCTBUIA, KOTOPble HO CAMOM gesle MPOTUBOpeYdT gyxy npasd.

KntoyeBble cnoBa: npasoBas KyabTypa, NpAaBOCO3HAHME, JepOPMUPOBAHHOE NPABOCO3HAHME, ypPOBEHb MPABOCO3HAHMSI.

Summary. The actual state of the population of Ukraine as a reflection of a deformed legal consciousness is studied.

The article reveals that the state of a double transitive society, which is characteristic of Ukraine at the present stage, has a
systematic negative impact on all spheres of social and legal existence.

It is noted that the legal consciousness of the population of Ukraine should be analyzed differentially, and not monolithic,
since different social groups have certain features. We can agree that for the most part, the legal consciousness of citizens of
our country is represented by its deformed types, but the deformations themselves are characterized by variability. Officials
are mostly characterized by legal nihilism and legal pragmatism (legal instrumentalism). Law enforcement officers are singled
out separately, because for them, in addition to those mentioned above, a reborn legal consciousness is typical. For ordinary
citizens, the most common forms of legal consciousness are recognized as legal nihilism, legal pessimism and legal infantilism.

It is concluded that the deformed legal consciousness determines the following features of the legal culture in Ukraine: cor-
ruption, bureaucracy in the activities of officials at all levels; general disregard for the rules of conduct, formal, and not conscious
compliance with them; widespread abuse of subjective rights and powers, the use of legal prescriptions to justify their own behav-
ior; tolerance to illegal actions, finding an explanation for the actions of the offender; a tendency to lynching and «street democ-
racy», which is due to general distrust of law enforcement agencies; the use of double standards in the field of law and «selective
humanization»; lack of understanding of the essence of legal means necessary and sufficient to resolve the conflict, non-compli-
ance with the boundaries of their application, disguising actions that actually contradict the spirit of law as legal activity.

Key words: legal culture, legal awareness, deformed legal awareness, state of legal awareness.

ARTyaJII:HiCTB TeMmu gociainskenHnsa ta IloctanoBka
npooaevmu. CTau TOABIAHOTO TPAH3UTUBHOTO CY-
CIIiIbCTBA, AKUM BJIAaCTUBUI YKpaiHi HA CyYyacHOMY eTarri,
3IiMiCHIOE CCTeMAaTYHIY HeraTUBHIN BILIUB Ha yci chepu
corriaabHO-TIPaBoBOro 6yTTA. Ie BimoOpaskaeTbes B eKOHO-
MiYHOMY, IOJITHUYHOMY, KYJIBTYPHOMY CEKTOPi TOIITO0, IIT0
TaJIbMY€ CYCILILHUA POSBUTOK, TIOPOIKYE 3HEBIPY V IIpH-
WAENTHBOMY IHi, CYMHIBHY Y 3[JaTHOCTI Aep:KaBu e(DEeKTUBHO
BUKOHYBATH CBOIO COITiasibHY (QyHKITit0. CTpaskaae Bif
TaKNX TEHEHIIil i IpaBOCBiIOMicTh HAaceJIeHHs, II10 B Ha-
CTYITHOMY IIO3HAUAETHCS HA (DaKTUYHIN OBEIiHIli, TOOTO
HAa ITPaBOBill KyJIbTYpPi. ¥ CyYacHUX BiTUMBHAHUX JTOCJIi-
IKeHHSIX HalyacTile 3a3HaYaeThCsA, 1110 YKPATHCEKOMY
CYCIILJIBCTBY HaMUacCTillle BJIaCTUBUH IPABOBUU HIiriJIism
SK (hopMa TPaBOCBiJoMOCTi. AJte BUHUKAE TUTAHHSA, YU I1e
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IiMICHO TaK, i Y1 BJIACTUBE IIe YCiM COIiaJIbHUM I'PDYIIaM.
VY nomuHi BiAnmoBizgell Ha 3a3HaUYeH] MUTAHHS 1 3HAXO-
IUTHCSA aKTyaJbHICTD JOCJiKEeHH.

AmHami3 ocTaHHIX TOoCTigKeHb Ta myoikaiii. IIpa-
BOCBiIOMOCTi Ta IIpaBoOBill KYJAbTYPi IpUCBAUEHI He-
HOOIMHOKI JOCTiI:KeHHs, 30KpeMa TaK1X BUEHUX, AK
C. Borauog[1], A. Syesa[2], T. Mixaiinina [3], M. ITam-
mypa[4], O. Tkansa [2] Ta 6araTbox immux. IIpore, mpo-
0eMaTHKa XapaKTepu3yeThCA TAKUM JUHAMiZMOM, II10
ii aHaIi3 € HeOOXiJHUM HA CYYaCHOMY eTalli pO3BUTKY
YKPaiHCHLKOTO CYCIIiIbCTBA.

®dopmyIroBaHHA Lijei cTaTTi (MOCTaHOBKA 3aBIaH-
Hs). MeTor0 HayKO0BOI cTAaTTi € aHaIi3 (GaKTUUHOTO CTa~
HY IPaBOBOI KYJAbTYypU HaceJleHHA Y KpalHU AK Bifo-
O6pasxkeHHA Ae)OPMOBAHOI ITPABOCBiJOMOCTI.
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BukiageHHs 0OCHOBHOrO MaTepianay. ¥ 6isbmrocTi
HAYKOBUX JOCIiIKEeHDb aKIeHTYEThCA yBara Ha 0Co0Iu-
BOCTAX YKpaiHU AK KpalHU i3 pagAHCbKUM MUHYJIUM Ta
TaKol, 10 BUMYIIIeHa IIPOTUCTOATH BilficbKOBii arpecii.
Kpim Toro, KapaHTUHHI 00MeKeHHA, CHPUYNHEeH] ITaH-
IeMiero, Ie OiJbIlle 3aroOCTPUIN 3a3HaUeHi mpobemMu,
IIPOIEMOHCTPYBAJIH IITe OiJbIITy HAIIPYTy YV BifHOCHHAX
BJIanu Ta HaceneHHdA. Ile nificHo 3acysyroBye Ha yBary
y ILJIOIIMHI MiABUIIEHHA IPABOBOI KYJIBTYPH Y 3B’ A3KY
3 TUM, IO «YKpaiHChKa HAIliOHAJbHA iJeHTUYHICTh
(posymitouu ii HaBiTH AK HAIIOHAJIBHY CAMOCBiIOMICTB)
He € YHiTapHOI0, BOHA CKJIAJHO CTPYKTYpPOBaHa i 10-
CTaTHBO HeoqHOpPixHa [5, c. 656], — 110 Big3HAUAIOTH
Yy CBOIX JIoCJaifsKeHHAX cormiosioru. BpaxosyBaru 1e
HeoOXimHO i mix yac CKpUHIHTY, aHAII3y TPAaBOBOI CBi-
JIOMOCTi Ta IPaBOBOI KYJIBTYPH, i IIiJ Yac po3poOKu
3axoMiB 3 ixuboro migsuinieHHss. HaBegeHe BipHO BHAC-
JiIOK, mo-IIepiie, Po3MIapoBaHOCTi, HEOTHOPiJHOCTI
caMoro YKpaiHCBbKOTO CYCIIiJIbCTBA, 3HAUHOT'O PO3PUBY
y moXomax HaceJeHHsA, 6araToHAIliOHAJIBHOCTI Y Kpai-
Hu. Ilo-gpyre, Ha HEOAHOPiAHICTL IPABOBOI KYJIbTYPU
BILJIMBAE i YMHHUK TepuTopiambHocTi. PisHi perionu
VKpaiHu OpoTATOM CBOTO PO3BUTKY 3HAXOMUJINUCH ITi
BILJIMBOM Pi3HUX iCTOPUYHUX YMOB, II[0 i 00YMOBUJIO
IeIno pisHy caMOCBiIOMiCcTh, CBITOCIPUHAHATTA 1 T.i.
ITe € 00’€KTUBHUM UNHHUKOM, IKUI Mae 000B’ A3K0OBO
BpaxoByBaTHCA Iig yac (POPMYBaHHSA IIPABOBOI KYJIb-
TypU HaceJeHHs, i HeBpaXyBaHHA TKOTO € BEJIMUE3HOIO
IIOMUJIKOIO YPALY HA Cy4YacHOMY eTali po3BUTKY. OTike,
TMePCIEeKTUBHUM € IIPUITeIJIeHHA IPOMaIAHChKOI (a He
HaIliOHAJBHOI) CAMOCBiJOMOCTi, IK TpOMagsIHIHA Y Kpa-
iHU, AKa 0e3mocepeIHbO 3aJIeKUTh Bil KYJbTUBYBaHHA
B HAPOAY MOUYTTSA B3AEMOIIOBATru, TOJIEPAHTHOCTI Ta
TOPJIOCTi 3a CBOIO IEPIKABY.

OaHUM 3 OCHOBHUX 3aBAAaHb AePiKaBU € CTBOPEHHS
YMOB JIJIA IOCTiAHOTO IMiABUINEHHA PiBHA PiBHA IIpa-
BOBOI KyJIbTypu ab0 xoua 6 HeJOMyIIeHHd i1 pisKoro
sumKenHsa. OCKiIbKY piBeHb IPABOBOI KYJIBTYPU Ha
PiBHUX eTalax pO3BUTKY CYCIIiJILCTBA € PidHUM, PO3-
BUTOK IIPABOBOI KYJIbTYPH € IIPOIIECOM IIePMaHEHTHUM,
KOJI KOJKHE HAaCTyITHe TOKOJIIHHA HaMaraeThCsA HoTo
BOOCKOHaNMUTU. IIpu ibOMYy CYTTEBOIO € O3HAKA, 3TiTHO
3 AKOIO IIPOIleC BAOCKOHAJEHHA Ma€ PO3TOUNHATHCS
JINIIIE ITicJIA BiAIIOBiZHOTO 3aCBOEHHSA BiKe HAKOIIMUe-
HUX IIPaBOBUX 3HaHb [1, c. 43]. Aje B 3a3HaUeHOMY
BUIAJIKy aBTOP, CKOPillle, MaB Ha yBaai, II[0 CTaH IIpa-
BOBOI KYJIBTYPH IMOCTiAHO 3MiHIOEThCA. Y 3HAUEHHI
TepMiHa «PO3BUTOK» i TpPaAUIliliHi, 1 e IeKTPOHHI CJIOB-
HUKHU IepeayciM BUAIIAIOTL caMe MO3UTUBHUN PyX.
Tak, akageMiuHUN TIYMadYHUHN CJIOBHUK YKpPaiHChKOIL
MOBU HaBOJUTDH OJHE 31 3HAUEHDb PO3BUTKY AK «IIPO-
1ec, B pe3yJbTaTi AKOT0 BifOyBaeThCcA 3MiHa AKOCTi
yoro-Hedyab, Imepexia Big o4HOTO AKiCHOTO CTaHy IO

immoro, Buimoro» [6]. AJje x B3araJji He QakT, 1110
IpaBoBa KYJbTypa IOCTiliHO YIOCKOHAJIIOEThCS, Ha-
0yBae HOBUX MO3UTUBHUX puc. Tak, BOHA MOCTiHO
3HAXOAUTHCA B PycCi, HOCTiiHO 3MiHIOEThCA, ajle TaKi
3MiHM MOKYTh MaTH i HeTaTUBHI XapaKTEPUCTUKU.
3aCcBOEHHS IIPABOBUX 3HAHL, TOOTO IPABOBUII JOCBiL
(IO3UTUBHUNA UM HeTAaTUBHUI), 6€3yMOBHO, BIIJINBAE
Ha HOBi AKOCTi IpaBOBOI KyJIbTYypU cycIiabcTBa. s
YKpalHChKOI'O CyCHiJIbCTBA Hapasi XxapakTepHUH pyx
3i BHAKOM «MiHYyC», TOOTO y 6iK 3HUIKEHHA TPAaBOBOL
KYJBTYPHU Ta IPAaBOBOI CBiTOMOCTi.

Ha Tpancdopmariii anamizoBauux iHCTUTYTiB 6€3110-
cepeqHbO BIJIMBAIOTH K BJIACHE ITPABOBi ABUIA, TaK
i ABMINA, IPOIECU CYMisKHUX [0 ITPaBa CUCTEM, TAKUX
AK TMOJIITUKA, COI[iyM, eKOHOMiKa To1r0. Takmum ynHOM,
IpaBOBUU AOCBig MOsKe (h)OPMYyBaTUCA AK IOPUIUIHUI-
Mu 3acobaMu, Tak i He PUANUYHUMU, JOTUYHUMU J0
OPUANYHUX Y HeBHill cuTyaiii.

CyuacHi JoCHAiTHUKY BUXOIATH i3 TAKNX OCHOBHUX
3MiH, AKi 3a3Hae Hapasi gK cBiTOBa, Tak i ycd mocrpa-
IAHCHhKA MOJiTUKO-TIpaBoBa cdepa: 1) Biaga memepco-
HaJIidyeTbCcsA, HAOYBaOUM AHOHIMHOCTI, BiJJOKpPEeM.JII0-
IOUNCH BiJl KOHKPETHUX 0COOMCTOCTEM, a IMOJiTUUHUHA
MeHEe/IKMEHT BiJICTOPOHIOE BiJ yIPaBIiHHA PeabHUX
MOJIITUKIB; 2) MOCUIIOETHCA POJIb iHGOpPMAIiHTHO-
aHAJITUYHUX IeHTPiB, AeaJli CePAO3HIMIA0Th ITO3UITi1
MIPOAYIIEHTIB ¥ KopucTyBauiB iHdopmartii; 3) Tpagu-
IifiHi 3acaay coIiaabHOI CTPYKTYPHU Y BUIIAAL cim’1,
KYJbTYPHU Ta i/Ie0JI0Till 3a3HAIOTH JECTPYKILii, 110 KOM-
TIEHCY€EThCA IIOCUJIEHHAM pesIirifinocTi HeTpaguIlitiHOTO
Tuny; 4) 1o cepu MOoNiTUKY Aefalli aKTUBHIIIIE 37y~
YalThCA MapriHajbHi comiaabHi pyXu, IPUHITUIIOBO
BimuysKeHi Big TpaauIiiHUX ige0JOTiYHUX ITOOYA0B;
5) HacuJIA y BHYTPIITHil Ta 30BHINTHiN moiTuIli 3a-
rajioM IocJIabIIeThbCA, ajie, HATOMiCTh, BOHO YaCTiIIae
Y TIOBCAKIEHHOMY KUTTi, 1110 IePETBOPIOETHCA HA OMHY
3 OCHOBHUX IPOBJIEM «CYCIILIBCTBA MaCOBOTO CIIOKU-
BaHHA» [7, c. 34; 4, c. 150-151].

Ak 6aunmmo, mmepegiueHi BJIaCTUBOCTI IIOBHICTIO
BiAIOBiaI0OTh ONMUCY MOJITHKO-IIPABOBOI cuTyaIrii
B YKpaiui. [Ipuuomy cepesn mepepaxoBaHUX MOMEH-
TiB, MOKHA IIOMiTUTH i Ty>Ke HeraTUBHI TeHOEHIIi],
AKi MOTPeOyI0Th CKOPOUYEeHHS ab0 3TyIalKeHHs, TaK
i misTKOM MPUPOLHi, AKi IIPOCTO HEOOXiTHO BpaX0oByBaTH
Ta parioHaJIbHO BUKOPUCTOBYBATHU JJIS I[1JIEH AKiCHOTO
PO3BUTKY IIPABOBOI CBiZIOMOCTi Ta IpaBOBOI KYJIBTYPH.
Taxk, 3po3ymino, o maprizasisaiia rpoMmagaHCbKO-
I'0 CYCIIiJIbCTBA Ta MO3BOJIEHHS TAKUM MapriHAJIbHUM
rpymnam O0iJbIIoro, HisK iHIIINM, 3aBakae (popMyBaHHIO
MIPaBOBOI KYJIbTYPHU IIUPOKUX BEPCTB HACEJEHHA. A OT
MMOCUJIEHHS POJIi iH(opMaIiiHO-aHATITUYHNIX IEHTPiB
€ IIOBHICTIO HOPMAJIbHUM TPeHJ oM iH(popMaIifHoro
cycmigberBa. I[Hpopmartiiini TexHoorii, AK 1 6yaAb-AKe
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iHIIIe 3HApPAAAA UM 3aCci0, MOKYTH BUKOHYBATH B PiBHil
Mipi i mo3UTUBHY, i HETaTUBHY POJb. 3BasKalouu Ha Te,
JIJIA 90T0, KUM 1 AKMM YMHOM BOHU BUKOPUCTOBYIOTHCH.

BinbmricTs HaYKOBI[iB HATOJOMIIYIOTH HA TOMY, IO
L1 HaceJIeHHA YKpaiHu XapaKkTepHOI0 (DOpMOIo IIpaBo-
CBiOMOCTI € IIpaBOBUI HiriIizM. 3 UM MOKHA IIOTOLM-
THUCS Ta YTOUHUTH, 1[0 BUPAKEHHAM HirijaisamMy yKpaiu-
CBHKOT'0 CYCIiJIbCTBA €: 3HEI[iHEeHHA IIpaBa, CIIOTBOPEHHA
#ioro 3micTy, 3BepHEeHHs 10 OYKBU 3aKOHY B TOU Uac,
KOJIM HacIpaBi 0cO0JIUBY IiHHICTH Mae itoro nyx. Ha-
CJILIKOM TaKOT'0 IPABOBOT'O HIirijIi3My € BiguyTTsa mmpa-
BOBOI 0e3BiIIOBifaIbHOCTI AK Aep:KaBU mepe; 0coboro,
TakK i ocobu nepen Aep:;xkaorw. B Ykpaini, gk i B 0ib-
IIOCTi IOCTTOTAJNITAPHUX [EePKaB, AKi mepeOyBaoOTh
y cTaHi JeMoKkpaTuuHOi TpaHchopMaIllii, XxapaKTePHOIO
€ 0e3BiAIOBIAAIBHICTS OPraHiB AeP KaBHOI BJIa U IIepeT
CcycCHiJibcTBOM. ¥ 3HAUHiN Mipi 11e 3yMOBJIEHO THM, II[0
Ha 3aKO0HOJAaBUOMY PiBHI mepembaueHnii aGCOJTIOTHUI
iMyHITeT A1 BUIUX TTOCALOBUX 0Ci0 Jep:KaBHOI BIaau.
3BUUAaiHO, HEe CTABUTHCS IIiJI CYMHiB YaCTKOBUIL iMyHi-
TeT IMUX 0¢i0, OJHAK MOBA MOJKe UTU JIUIIe ITPO TapaH-
TyBaHHS IX He3aJIeKHOTO CTATyCy BUKJIIOUHO B MEXKax
BUKOHAHHA IX mpodeciiiHux 060B’A3KiB i B sKOZHOMY
pasi Takuii cTaTyc He MOJKe PO3TJIAJaTUCA K IIPUBijei,
110 CTaBUTH 0co0y Buinie HopMmu 3akoHy [8]. IToxioHa
cuTyarid, IMiJKOM OYeBUHO, HEe MOJKe IIiABUIIyBaTH
IPEeCTHIK JeprKaBU i IIpaBa y CBiIoMOCTi mepeciuyHOro
rpoMaAsgHUHA. ¥ TBEPAKYETHCSA IPABO CUJU Ta IIPABO
CUJIBHOTO. ¥ pPasi BUMHEHHSA IPABOIOPYIIEHHA, Y TOMY
Yucyi i KpUMiHaJABHOTO, V BITUN3HAHIN IopugnuHii
MPaKTHUIli mocamoBi ocodbu Ta ixHi pigHi Haltuacrime abo
30BCiM YHUKAIOTh BiAmoBigaabHOCTI, 00 Mipa Bigmosi-
IaJbHOCTI BUABJIAETHCA a0COTIOTHO HECIIBPO3MipHOIO,
y IOPiBHAHHI 3 iIHIMUMU JIIOAbMH.

¥V 3B’sA3KY 3 BUKJIQJeHUM, IIOBHICTIO IIOI1JIAEMO II0-
3UILiI0, ITI0 IPABOBUH HiTilidM, AKUI Ma€e MicIie B ycix
cepax cycIiabHOI AiAIbHOCTI B YKpaiHi, y TOMY YMCJIi
¥ y DisJIbHOCTI IPAaBOOXOPOHHUX 1 IPABO3aXUCHUX OP-
TraHiB JepKaBu, MOKHA 3 IIEBHOTO MOTJIAAY XapaKTe-
pusyBaTHu K SBUIIlE, 3aTHE A0 caMoeTepMiHalii (Bin
IeBHOIO Mipoio MoOsKe caM cebe mopomkyBatu). Tak,
HaPUKJIaZL, IPOABYU IPABOBOIO HIrijisMy B AidAIbHO-
CTi Tep:KaBHUX OPraHiB CIPUUYUHIOIOTH 3HEBAKJINBE
cTaBJIEHHS JIIOJIeH 1o 3aKOHY I opraHiB, 110 3a0esIie-
YYIOTh HOTO JOTPUMAaHHA. AJle, KOJIU CYCIiJIbCTBO Xa-
PaKTepU3yeTHCS BUCOKUM PiBHEM IIPABOBOI0 Hirisismy,
IPaBOOXOPOHHI Ta MTPaBO3aXUCHI OPraHM AK YacTUHA
CYCIIiJIbCTBA TAKOK HEMUHYYE «3aI03UYYIOTh» JIOTiKY
IILOT'O HETaTUBHOTO IIPAaBOBOTO ABUIIA I BiITBOPIOIOTH
ii B caysk60Biit gisansHOCcTi [2]. TakuM YuHOM, KOJIO
3aMUKA€EThCA, a fepopMOBaHAa IPABOCBiJOMICTE cTA€E
HeBiZl’€eMHOIO YaCTHUHOIO ITPaBOBOI peaJbHOCTi, BOHA
mpocouye yci cepu JIFOACHKOI AiAJIBHOCTI, ICTOPUYHO
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mepenaeThbCA BiJl IOKOJIHHSA 10 IIOKOJiHHA, CTa€ YacTH-
HOIO HAIliOHAJILHOTO IIPaBOBOTO MeHTaIiTery. IIpuuomy
MoBa #ie mpo 6iabIricTs AedopmMaIlriii mpaBocBioMocCTi,
a He JInIlle IPaBOBUi Hirigizm.

MoxHa moroguTHCA 3 TE3010, IO «IIPABOBUM Hi-
rizism mae rauboKe KOpiHHA B YKpaiHi i mopomxy-
€ThCS AEeCATUIITTIMY 3HEeBipu Jroael y npasi. Bapto
3a3HAYNTH, M0 IPUYMHAMY IIPABOBOTO HiTriIisMy yacTo
BUCTYIIAIOTH He BjlacHe IPABOBi YNHHUKM, a BILJIUB He-
TaTUBHUX MIPOIECiB, 110 BimOyBaIOTHC B iHIITUX Mif-
cucreMax coiiymy. g yKpaiHChbKOTO CyCIIiJIbCTBA
XapakTepPHUM € IPABOBUH HirijisMm He y yncTOMYy BU-
TJISM1, a 3 HalllapyBaHHAM Maii:Ke ycix ned)opMoBaHUX
THuIiB mpaBocBigomocti» [3]. IIlnaxom ciocTepeskeHHA
MOKHA BUSIBUTH, ITI0 BCE YACTIIIIe JIIOAU JeMOHCTPYIOTh
He JInIlie 3HEeBipy y 3aKO0Hi, Ipasi, gepsKasi, a i yreBHe-
HiCTh B TOMY, III0 Kpaime B:ke He O0yme. «Cporoaui cyc-
OiJIBCTBO XapaKTePU3YETHCA Pi3KUM IIaAiHHAM yBaru
o mpaBa, a0o0, HaBiTHL MOJKHA CKas3aTu, 3HEBAT0I0 [0
6araThboX MPaBOBUX MOJOKEHDb Ta HACTAHOB. I HiKOTO He
3IVBYEII ABUIIIAMHU IIPABOBOTO HirijiisMy Ta IpaBoBOTO
necumisamy» [9, ¢. 68; 10, c. 20]. IIpaBoBmit Hirisgism
BJKe 3raJlyBaBCs Ha CTOPiHKax poboTH, i BiH, 60e3yMOBHO,
€ OHUM 3 JOMiHYIOUHX THUIIiB IPAaBOCBiJOMOCTi yKpa-
iumiB. Tum He MeHIIIE, TPABOBUI IIECUMi3M CTa€E BCE
6inpIr momupeHUM. BiH mOpoOgiKyeThCA BiICyTHICTIO
cTabiIbHOCTi, BIEBHEHOCTi ¥ HACTYIIHOMY AHi, CKeI-
CIHICOM JI0 IPEeJCTaBHUKIB Oy Ab-IKUX HOJITUUYHUX CUJI
Ta ycix ocif, AKi X0u AKMMOCH YMHOM ACOI[iI0I0THCA
3 IeprKaBolo.

Haounuwm € nonitTuunuii iHGaHTHIiZM YKPalHIiB,
AKUI HaKJIagae BigOUTOK i Ha mpaBoBy cepy, ToOTO
crae iHpauTMIidMoM TpaBoBuM. HespimicTs mpaso-
BUX CYJ KeHb; HaMarauHd YHUKHYTHU BiIoBigaabHOCTI
y OyAb-AKOMY i1 BUTJIAI1, OaKaHHA MePeKJIaCcTH Bigmmo-
BilaabHICTH HA KOTOCH iHIIIOTO; BiICYTHICTH yCBigOM-
JIeHHS HACJIiIKiB BJIaCHMX BUMHKIB; JKara J0 TOTo, 11500
3 HaMU paxyBaJiucs, ajie HebarKaHHsA AJIA IIOTO I10Ch,
KpiM 3aAB, poOUTH, — Haraaye ICUXOJOTiIo ITiAIiTKa,
110 6askae caMmocTBepsKeHHA. [IpoTe aHTUIePKaBHIM
BiH € He 3a CBOEIO IIPUPOIOI0, a AK Pearilid Ha HeXTY-
BaHHA IHTEPECiB IPOCTUX I'POMAIAH IIPOTATOM JIECH-
TUJIITh, KOJIU HAaPOJ YTBEPAKYEThCA ¥ AYMIIi, II10 Bif
HBOT'O HACIIPaB/i HiUOTo He 3aJIesK1UTh. ToOTO ITpaBoOBUMA
mecuMi3M Ta MpaBOBUH iH(pAHTUIII3M ITepeciuHuX yKpa-
IHITiB (hOPMYIOTHCA Y BiNIOBiNb Ha fedopMariii mpaBoBol
CBiZIOMOCTi YMHOBHUKIB yCiX PiBHIB, IHIITUX TOCAJ0BUX
0cib, 3 AIKMMU Yy HapOAy acOIliI0EThCA AepsKaBa.

ITix uac anamisy g:xepes HaykoBoi iHdopMmarrii 6y10
BUSIBJIEHO, 110 YCi aBTOPHU, AKi 3afimaancsa mpobdaema-
TUKOIO IPAaBOBOI CBiJOMOCTi Ta TpaBoBOi KYyJIbTYyPH,
mepeJriyyBaJiz Ta ONMUCyBaau iX (hopMu, IO BJIACTUBL
YKpaiHCbKOMY HapomoBi. AJie yci BOHU PO3TJIALATIN-
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cA eTUHUM OJIOKOM, 1110, HA HAIIl IOTJIA, € 3HAUHOIO
Bajzo10. SIK IeMOHCTPYE MIPaKTUKA, JOIiJILHO PO3TJIA-
matu gedopmairii mpaBoBoOi ¢BioMOCTi YKpaiHCBKOTO
CYCITiJIbCTBA 3aJIEKHO BiJ IeBHUX COIiaJIbHUX TPy,
OCK1JIBbKU IXHi XapaKTepPUCTUKU CYTTEBO BiAPiZBHAIOTH-
ca. [llonatimeHIie caif BizMeKyBaT IIPaBOBY CBiO-
MicTh OCAZOBUX 0Ci0 Ta YMHOBHUKIB ycixX piBHIB Bif
CcBioMoOCTi mepeciuHMX YKPAiHILiB.

Hnsa nepiroi kateropii (To6To a5 ocib, 1110 BUKO-
HYIOTb DYHKIIiI fep:KaBu) B YKpaiHi xapakTepHUMU €
Taki (popMu IIPaBOBOI CBiIOMOCTI AK IPAaBOBUI Hiriism
Ta IIpaBoBUM mparmMaTusm (a0o iHCTPyMeHTaIidM), 110
MIPUPOTHBO 3HAXOAUTD BUAB ¥ XapaKTePUCTUKAX 1XHBOT
IIPaBOBOI KYJILTYPH. PO3MOBCIOMKEHUM € 3JI0BIKUBAHHS
BJIAZIOI0, KOPYOIifiHi AiTHHSA, OI0OPOKPATU3M, BUKO-
PUCTaHHS MPABOBUX HOPM JJIA 3aJ0BOJEHHS BJIACHUX
moTped, MOBCSIKUYACHE MiJKpecJIeHHs y IOBeIiHI[i CBOTO
ocobamBoro craHoBuima. IlocamoBi ocobu He BiguyBa-
I0Th cebe YaCTUHOI0 HAPOJy, He TOTOBi HECTH COIiaJIbLHY
BiAIIOBiZaIbHICTD.

Oco06s11BO xX0TisoCA 6 BiI3HAUNTH PiBEeHB IPAaBOBOI
CBiZmoOMOCTi cIiBpOOiTHMKIB OpraHiB BHYTPIIIIHIX cIIpas,
OCK1JILKH caMe BOHU MOKJIMKAaHi CTOSITH Ha CTOPOKi 3a-
XHUCTY IIPaB i cBoOOA JIOAUHY. AJie IOPYY i3 IPaBOBUM
HirisismMoMm Ta IpaBOBUM IIparMaTU3MOM Y IaHil cdhepi
chopMyBaBCA ILJIACT IIEPEPOIIKEHOI ITPaBOCBiIOMOCTI, —
OJHOT'O 3 HAMOIIBIII HeOe3MeUHNX BUAiB HedopMalrii.
Ilepepom:xeHa mpaBOCBiJOMIiCThE XapaKTEePU3YETHCA
chopMOBaHMMHU IIOBHICTIO BUKPUBJIEHNMHU IIOTJISAIaMU
Ha IIPaBO Ta MOTro poJib y cycmiabeTBi. Ocobu, AKUM
BJIACTUBUII TOAIOHMUI TUII TPABOBOI CBiTOMOCTi BIIeBHEH1
Yy CBOili 0COBJIUBOCTi, 0OCOOMMBiHT POJIi, iHKOJIM HABITH
BOauaroTh ¥ CBOill 0cobi J1eab He PATIBHUKIB BCeCBi-
Ty, TOOTO BUKPUBJIEHE YABJIECHHS IIPO CIPaBEIJINBIiCTh
CIIPSMOBYIOTH Ha JOCATHEHHSA 0COOJIMBOI MEeTH, Micii.

Ocob6auBy HeOe3MeKy AJs peasrisallii TpUHIINITY Ha-
POIHOIO CyBepeHiTeTy, AK i 3araioM OCHOBaM JeMOKpa-
Tii, HecyTh HEIPABOMipHi Ail OKpeMUX IPyHI CYCIIiab-
CTBAa, MOT0 iIHCTUTYTiB, BKIouatouu i 3MI, AKi YnHATH
THCK Ha IisJIbHICTH OpraHiB mpaBocyansa. B ocranHi
POKM TaKa HeraTMBHA ITPaKTUKAa, BKJIIOYAIOUYN 1 KpaiHi
ii popmu, HAOyIa 0OCOBIMBOTO IO PEHHS, IIPO IO CBiI-
vaTh JaHi PeecTpy MoBiToMIEHD CYALiB IIPO BTPYYaHHS

B IiAJBHICTE CYAAi 3 METOIO 34iliCHeHHS IIPaBOCYA0A
[11], i Taka TeHaeHIIiA Hapa3i JuIe mocUIETHeA [12].
ITe 1m1e B 6istbImTiti Mipi migpuBae mpaBoByY CBigoMicTh Ta
IIPaBOBY KYJbTYPY HaceJIeHHs, OCKIIbKY CTUPAETHCS
Meska Midk ped)opMyBaHHAM IIPaBOBOI CUCTEMU, Je-
MOKpaTusailieo, 60poTb000 rpoMaaiH 3a CBOI mpasa
i 3akoHHi iHTepecu Ta gisgmu, 110 cylIepevaTh caMii
CYTi IpaBOBOi aKTUBHOCTI, ajle MaCKyIOThCS ITiJ Heil.

BuCHOBKM Ta ePCIeKTUBY MOJAJIBIIUX TOCTiIKeHb
y nanomy Hampami. IIpaBoBy cBigomicTs HaceseHHA
Yxkpaiuu caig ananizyBatu gudepeHIiiiioBaHo, a He
MOHOJIITHO, OCKiJIbKY Pi3HUM COIliaJIbHUM IPyIIaM Ipu-
TaMaHHi 1IeBHi ocobarBocTi. MosKHA IOTOAUTUCS 3 TUM,
10 37e01JIBITIOTO ITPAaBOBY CBiJOMiCTh I'pOMAaIAH HAIIOL
KpaiHu IIpefcTaBiIA0Th i1 gepopMoBaHi BUaM, OJHAK
cami medopmalrii xapakKTepu3yOThCA BapiaTUBHICTIO.
Huis mocamoBux ocib 3meb6iabIoro xapakTepHi mpa-
BOBUI HirijlisM Ta mpaBoBuii mparmMaTus3m (IpaBOBUK
iHcTpymeHTaizaM). OKpeMo BUIIISAIOTHCA CIIiBPOOiTHI-
KU TPAaBOOXOPOHHUX OPTaHiB, TOMY IO JJId HUX, KpiM
3a3HAUYEHUX BUIIE, TUIIOBOIO € IIepepoasKeHa IpaBo-
cBimomicTs. [l mepeciuHMX rpoMaasaH HaNIOMINPe-
HimuMu (popMaMu IPaBOBOI CBiJTOMOCTi BU3HAIOTHCSA
MIpaBOBUI HiTiJIidM, IPaBOBUH IIECUMi3M Ta IIPABOBUM
indanTUIIZM.

3po0JIeHO BUCHOBOK, II10 Ae)opMoBaHa IpaBoBa CBi-
JOMiCTb 3yMOBJIIOE TaKi 0COOJIMBOCTI IPAaBOBOI KYJIBTY-
pu B YKpaiHi: KopyIilis, 6I0pOKpaTus3M y JifAJIbHOCTL
mocazoBUX 0cib ycixX piBHiB; 3arajbHe HEXTYBaHHS Ipa-
BHWJIAMH TTOBEAiHKY, ()OpMaJIbHE, a HE YCBiJOMJIeHE 1X
JIOTPUMAHHSA; IITUPOKE 3JI0BKUBAHHA CYy0’ eKTUBHUMU
IIpaBaMu Ta MOBHOBAKE€HHAMM, BUKOPUCTAHHS IIPaBO-
BUX IPUINCIB VIS BUIPABIaHHS BJIACHOI IOBEiHKM;
TOJIEPAHTHICTD 10 IPOTUNPABHUX Aill, BHAXOMKEHHSA
MMOSCHEHHS BUMHKIB IPaBOIOPYIITHUKA; CXUJIBHICTD 10
CaMOCYIy Ta «BYJUYHOI IeMOKpPATii», 1110 06yMOBJIEHO
3araJbHOI0 HEJIOBipOIO 10 TPABOOXOPOHHUX OPTaHiB;
3aCTOCYBaHHS IIOABIMHUX cTaHAApPTiB y cdepi mpasa
Ta «BUOipKOBOI rymanisarii»; HepoO3yMiHHS CyTHOC-
Ti MpaBoOBUX 3aC00iB, HEOOXIAHUX Ta JOCTATHIX AJIA
BUpPillleHHA KOHQPIIIKTY, HeJOTPUMAaHHA MeXX IXHbOT'O
3aCTOCYBaHHSA, MAaCKyYBaHHS ITi/l TPAaBOBY aKTUBHICTH
Iifi, AKi HacmpaB/i cylepeuaTs AyXy IpaBa.
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TPYJOBI NMPABA NMPALIBHUKIB NI YAC KAPAHTUHY
TPYJOBbIE MPABA PABOTHUKOB HA BPEMAl KAPAHTUHA
EMPLOYEES ‘RIGHTS DURING QUARANTINE

AHoTauif. [JaHa HayKoBA CTATTSA NpUCBAYeHa npobiemam peanizauii Ta 3axmcTy Npas NPaLiBHUKIB Yepe3 NoLwmpeHHs NaH-
gemii COVID-19. Y poboTi gocigxyioTbCs 3MiHM, sIKi MAIOTb Micle Y 3B'13Ky i3 3anpoBAgXKeHHSM KAPAHTUHY, TA AHA/I3YI0TbCS
CKIAGHOLLi, SIKi BUHMKQAIOTb Y CTOPIH TPYgOBMX MPABOBIGHOCHH. [1pOAHANZ0BAHO 3AKOHOGABYi 3MiHM, L0 Bigbyamcs B 2020 poui
3agsis aganTauii go HOBUX GopM iCHyBAHHS CycNinbCTBA.

Y CTarTTi pO3KpUBAETLCA CYTHICTb gUCTAHLIMHOI pobOTH Ta yMOBYM, 3a sIkux poboTOogaBeLb MAE MpaBo gopyynuTy npaLlip-
HUKAM BUKOHYBATW Taky poboTy. [poaHanizoBaHo, ik pobotogaselb 3ab6e3neyye NpaLiBHMKOBI YyMOBYM Mpawi, SIKi € Heobxig-
HUMW gNsl BUKOHAHHS gUCTAHUiHOI poboTK. 3a3Ha4eHo, y SIKil Popmi YK1agaeTbes TpygoBuii goeoBip Mpo HaAgoMHy poboTy,
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OCKI/IbKM HQ 4aC 302p03K PO3MOBCIOGXKeHHS MaHgeMmil yMOBA Mpo nepeBegeHHs Ha gUCTAHLiViHWIT pexyum poboTi Moxe BCTa-
HOB/IIOBATHMCA Y HAKA3i po6OTOgABLS.

Takox npugineHo yBay nigctaBam 3BinbHEHHS MPALIBHMKIB Mig YaC KAPAHTUHY, OCKiNbKi pobOTOgaBLi, 3HAXOGSYUCH Y
CKPYTHOMY CTAHOBULLI Yepe3 KOPAHTUHHI 0OMexeHHs!, OCUTb YACTO 3Bi/IbHSOTb NPALIBHUKIB HE3AKOHHO, LLO NMPU3BOgUTbL O
nopyLueHb NpaB Ta 2apaHTii NpauiBHMKIB. Y pobOoTi NPOaHANi30BAHO BBEGeHHS PexMy NPOCTOI0 HA MignpUEMCTBI, OCKibKM
Ha nepiog KapaHTHHy 6aeato poboTogaBLiB 3MyLLeHi BHOCUTH MeBHi 3MiHW Y CBiki mopsigok poboTn. OcobmBy yBazy npugineHo
ornarti npawi nig 4ac npocToro.

Y CTatTi goCaig)KeHo vi MUTAHHA 3 NPUBOGY BIQrPABIeHHSA NPALiBHMKA Y BIGNyCTKY «3d CBIill pAXYHOK», OCKIIbKM Le — e
OQWH i3 LUMPOKO BUKOPUCTOBYBAHUX LLASXIB OPOPMIEHHS TPYGOBUX BIGHOCHH Mg 4aC KAPAHTUHY, §O SIKMX BGAKOThCS HEgobpo-
COBICHi po60TOgaBLi 3 METOK MiHIMI3auii BUTPAT Ha BUPOOHULTBO Ta OM/IATY 3 BUKOHAHY pobOTY.

KnouoBi cnoBa: naHgemis COVID-19, npauiBHuk, poboTogaseLb, KAPAHTUH, GUCTAHLiNiHa poboTa, 3BiIbHEHHS, 0OMEXEeHHS
npas, 2apaHTii npayiBHyKIB, MPOCTIH, BIgNYCTKa, TPYJOBi BIgHOCHHM, TPYgoBMii go20Bip, pobounii yac.

AHHOTaUMA. [JGHHAs HAaYYHas CTATbs MOCBALEHa npobiemMam peaan3aumm 1 3awmTbl Mpas paboTHUKOB M3-3a Pacrpo-
cTpaHenust naHgemmu COVID-19. B paboTe MccneqyioTcs u3MeHeHus, KOTopble MMetoT MecTo B CBA3M C BBegeHeM KapaHTUMHA,
1 QHAZM3UPYIOTCS CIOKHOCTH, KOTOPble BO3HMKAIOT Y CTOPOH TPYJOBbIX MPABOOTHOLLIEHMIA. [TpOaHANM3MPOBAHbI 30KOHOGA-
Te/IbHble U3MeHeHus, npou3oLuegiume B 2020 20gy g/1s1 gantaymm K HOBbIM (popMam CyLLecTBOBAHuMS 06LLecTBa.

B cTatbe packpbiBaeTcs CyTb gUCTAHUMOHHOM paboTbl 1 yCa0BuS, Mpu KOTOPbIX paboTogaTesb Bpase nopy4ntb pabot-
HWKAM BbINOAHATL Takylo paboTy. poaHann3npoBaHo, kak paborogatesb obecrieunBaeT paboTHUKY ycn0Bus Tpygd, Heoo-
XoguMble g5l BbIMOJHEHNs gUCTAHLUMOHHOM paboTbl. YKA3aHO, B KAKOW opMe 3akiouaeTcs TpygoBoil go20BOp O HOGOMHOM
paboTe, NOCKO/IbKY HA BPeMs y2p0o3bl pacCnpOCTPAHEHUS MAHGEMMM YCI0BMe O nepeBoge Ha gUCTAHLMOHHDIN pexxum paboTb
MOXET YCTAHABMBATLCS B MpuKase pabotogarensl.

Takxe ygeneHo BHUMAHMe OCHOBAHWSIM yBOJIbHeHWs pabOTHUKOB BO Bpemsl KOPAHTUHA, MOCKO/bKY paboTogareu, Haxo-
gsICb B TPYGHOM MO/I0)KeHNM Yepe3 KAPAHTHH, JOCTATOYHO YACTO yBOJIbHAT pAOOTHUKOB HE3AKOHHO, YTO MPUBOGUT K HApPYLLe-
HWSIM MPaB 1 2apaHTMii paboTHMKOB. B paboTe NpoaHaIM3nMpoBaHO BBEgEHMe PexmMa npocTost Ha npegnpusTii, MOCKONbKY
Ha Nepyog KapaHTMHA MHozue paboTogaTe/n BbiHYXgeHbl BHOCUTb OrpegesieHHble M3MeHeHus! B CBO# Nopsigok paboTbl. Oco-
boe BHUMAaHWe ygesieHo oniaTte Tpyga Bo Bpemsi MPOCTOS.

B cTatbe uccnegoBaHbl v BOMpOChI M0 M0BOGY OTrpas/ieHns paboTHUKA B OTIYCK «3a CBOV CHET», MOCKO/IbKY 3TO ellje OgMH
13 LLIMPOKO MUCMO/b3YyeMbIX MyTeli 0PopmaeHus TPYGOBbIX OTHOLLIEHWI BO BPeMSI KAPAHTUHA, K KOTOPbIM npube2atoT Hegobpo-
COBeCTHble paboTogaTeny C Lie/iblo MUHUMM3ALMM 3aTPAT Ha NPOM3BOGCTBO M OM/IATY 3a BbINONHEHHYI0 paboTy.

KnioyeBbie cioBa: naHgemus COVID-19, paboTHuk, pabotogatesib, KAPAHTUH, yganeHHas paboTa, yBo/bHeHue, 02paHmnye-
HWe Npas, 2apaHTUM paboTHMKOB, MPOCTON, OTIMYCK, TPYgOBble OTHOLLIeHMS, TPYgoBOi go2oBop, paboyee Bpems.

Summary. This scientific article is devoted to the problems of realization and protection of workers’ rights due to the spread
of the COVID-19 pandemic. The article examines the changes that occur in connection with the introduction of quarantine, and
analyzes the difficulties that arise in the parties to the employment relationship. The legislative changes that took place in 2020
in order to adapt to new forms of society are analyzed.

The article reveals the essence of remote work and the conditions under which the employer has the right to instruct employ-
ees to perform such work. It is analyzed how the employer provides the employee with working conditions that are necessary
for remote work. It is indicated in what form the employment contract on home-based work is concluded, as at the time of the
threat of spreading the pandemic the condition on transfer to remote work can be established in the order of the employer.

Attention is also paid to the grounds for dismissal of employees during quarantine, as employers, being in a difficult situation
due to quarantine restrictions, often dismiss employees illegally, which leads to violations of workers’ rights and guarantees. The
paper analyzes the introduction of downtime at the enterprise, as during the quarantine period, many employers are forced to
make some changes in their work schedule. Particular attention is paid to wages during downtime.

The article also examines the issue of sending an employee on leave «at his own expense», as it is another widely used way
of registration of labor relations during quarantine, which are used by unscrupulous employers to minimize production costs
and pay for work performed.

Key words: pandemic COVID-19, employee, employer, quarantine, teleworking, dismissal, restriction of rights, employee
guarantees, downtime, leave, employment, employment contract, working hours.
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HOCTaHOBRa npob6aemu. Kapautus, 1o 0yB yBeze-
Hui 3 12 6epesusa 2020 poxy nmocranosor Kabinery
MinictpiB Yxpainu «IIpo 3amobiraHHs mOIIUPEHHIO
Ha TepuTopii YKpainu KopoHasipycy COVID-19» Big
11. 03. 2020 poky, cTaB aasa YKpaiHU HECIOAiBaHUM
SABUIIEM, 10 AKOTO, IK BUSIBUJIOCS, HABITh HANIOTYKHi
JIep:KaBu CBiTY He OyJiu roTOBi MOBHOIO Miporo. I 11e He
IVBHO, aJ’Ke BOHU 3aHAJITO IIiIBHO 3pearyBajy Ha Iei
HOBUI BUKJIMK CYCIIiJIBCTBY, 3a0yBarouu Ipo CBiTOBL
ryiobaJtisarlitiai mporecu. 3BUUaiiHO, BCECBITHS emmie-
Mist KOpOHaBipyCcHOI XBOPOOU KapAWHAJIBHO 3MiHIIA
TPEHIU PO3BUTKY CBiTOBOI eKOHOMiKM, HaKJaja 3HaAUHL
00MEeKeHHsA V COIialbHO-KYJIbTYPHIH chepi :KUTTA
HACeJIeHHs Ta Pa3oM i3 TUM IPU3BeJia 10 MHOKUHHUX
JIONCHKUX BTPAT ¥ KOXKHiN Kpaini. Biacue kamyuu,
yci cMepTesabHiI BUIIaAKU Ta I'POIIOBI BTPaTH MOTJIN
OyTHu 3HAUHO MEHIINMU, AKOU CBiTOBI ypsaau BUacHO
PO3po0OMIN Ta 3aCTOCYBAJIN KOMILIEKC 3aII001KHIX
3axX0/iB (HaIIpUKJIAM, TIePeOPieHTYBaHHSI BUPOOHUIITBA
3a1J1 OiBIT e(PeKTUBHOTO BUTOTOBJIEHHS 3aXUCHUK
MAacoOK i KocTioMiB). AfKe BiKe 3 TOTO MOMEHTY, KOJIU
cTaBcsd cIIajlaX 3aXBOPIOBaHb Ha KOpoHaBipyc y Kurai,
0yJI0 3pO3yMiJINM, IIT0 He 3aJUIINTHCA JKOTHOI KpaiHu
CBiTYy, IKYy OMUHE IId ITaHAeMid.

CyTTeBi ekoHOMiUHI 36UTKY YKpaiHu 6e3mocepesHbo
TIOB’sI3aHi 13 BUPOBAIIKEHHAM KOPCTKUX KaPAHTUHHUX
3aX0/IiB, K1 3HAYHO BILJINHYJIX Ha Oi3Hec, pUHOK IIpaili,
BUPOOHUIITBO Ta, HA KaJb, HOCIPUIINA O0OMEKEHHIO U1
B3araJji HeJOTPUMAaHHIO IIPaB JIIOAUHU y uX chepax
CYCITLIBHOTO JKUTTA. 3aKPUTTSA TOPTOBO—PO3BAIKATIbHIX
IeHTPiB, 3a60pOHA IPOBEIEHHI MAaCOBUX 3aX0/iB, IO
nepeadavaroTh BEJINKE CKYITUeHHS JI0aeil, 00MesKeHH s
y IIepecyBaHHi K y MeKaX KpaiHu, Tak i IIpu mepeTuHi
ii KOpIOHIB, CKOPOUEHHA BUPOOHUIITBA, IKEe 00YMOB-
JIIOETHCSA BCTAHOBJIEHHAM I'DAaHMYHOI K1JIBKOCTI IIpa-
I[iBHUKIB, AKi MalOTh OJHOYACHO IepedyBaTH B ONHOMY
PUMilIeHHI — TaKi crrocobu 3amobiraHHsa MOMTUPEHHIO
s3axBopioBarocTi Ha COVID-19 npusBogATh 10 CYTTEBUX
3MiH y TPYIOBUX BilHOCHMHAX i BifHOCHMHAX, IO TiCHO
moB’A3aHi 3 umMu. BaraTo po60TOaBIliB TePEeBOININ
CBOIX MpAaIliBHUKIB HA IUCTAHIIMHUH pesKuM PoOOTH abo
BimmpaBianau iX y BigmycTry. B ymoBax Taxkoi opramisarrii
POOGITHIYOrO IIpoIiecy 30iabIINIIaACA KiTbKICTh «3JI0BIKI-
BaHb i IOPYIIIEHD NeTKUMU POOOTOAABIIAMY YMOB TPYAO-
BOTO JIOTOBOPY, AKi BUMAraioTh Bijl mpalliBHUKiB IUCATHA
3asSBU HA 3BLILHEHHS 34 BJIaCHUM OaKaHHAM a00 K 6paTtu
BigmycTKY 3a cBiii paxyHOK» [9, c. 21]. ITe Bce HeraTUBHO
BiZOMBAETHCA Ha COIiaIbHO—€KOHOMIUHOMY CTAHOBUIITL
HaceJIeHHs, 0ro MOJIITUUYHil cTabiJIbHOCTI Ta cTabiIb-
HOCTi 'pOMaIAHChKOTO CYCITiJIbCTBA, AKi BiITOBiAa10Th
3a 3araJbHUN PiBeHb J0OPOOYTY cepes rpOMaIsaH.

Tomy B YKpaiHi rocTpo nocTae NUTAHHA Ilepe] IIpa-
IiBHUKAMU «AK 3aXUCTUTU CBOI TPYAOBi IIpaBa B yMO-

Bax KapaHTUHY» ? OTiKe, 0cO0JIMBI yMOBU KapaHTUHY
BUMAraroThb IOTJIN0JIeHOI cucTeMaTr3aIlii Ta 1ogaTKo-
BOT'O BPEryJIOBaHHSA TPY/IOBUX rapaHTill IIpaIiBHUKIB
CTOCOBHO 3aCTOCYBaHHS YNHHUX MOJOKEHDb TPYIOBOTO
3aKOHOJABCTBA Ta M10OT0 BIOCKOHAJIEHHA.

AmnaJis ocTaHHIX TOCTiIKeHb Ta MyOJdikaiii. Bunu-
Kae HeoOXigHiCTh JeTaJbHOro aHAJIi3y IpaB Ta rapaHTii
MpaImiBHUKIB i yac kapauTuHy. HesBaskaiouu Ha Te,
1110 TeMa € HOBOIO, 6araTo MPaBHUKIB y:Ke BUCJIOBUJIU-
cs 3 IPUBOAY I[LOTO TUTAHHSA, a came: Ajima Kopoab
[11], Tonina Mapuenko [13], ITerpo Bymenko [10],
Ounecsa ITaBnuuchka [14], Auna [lamkina [16], [lenisa
Hosnbuera [9] Tor1ro.

IMinamu cTaTTi € BCTAaHOBJIEHHSA Ta CUCTEMAaTHU3AIlifA
0CO0JIMBOCTEN TPYLOBUX IIPAB Ta TAPAHTIH IPaIliBHUKIB
B yMoBax KapauTtunHy. [[oTpi6HO JOCTiAMTY IIe MUTaHHA
Ha 3araJbHOAEP:KaBHOMY PiBHI A1 TOTO, 11100 BcebiuHO
POBTJIAHYTH MOKJIMBi BapiaHTHU 3aXUCTY CBOIX TPY/I0-
BUX IIPaB IpalliBHUKaMU IIig yac nmaggeMii. s niporo €
HeoOXiHMM aHaJIi3 YUMHHOTO HAI[iOHAJILHOT'O TPYAOBOTO
3aKOHOJABCTBA, OCKIJIBKY 4O HHOTO HEIOAABHO OyIu
BHECEHi IIeBHi 3MiHMU, AKi CJIi POSTIIAHYTU HA IPeaMeT
JIOIIJIBHOCTI Ta BimmoBimHOCTi ymMoBaMm cyuacHocTi. Corifg
3’sCyBaTU BUTOKU 3JIOBXKMBAHbD i IOPYIIIEHb POOOTO[aB-
IIMY YMOB TPYZOBOT'O JOTOBOPY, AKi 00MeKyIOTH a00
IIPUBBOATH 10 HEOTPUMAHHSA IIPAB JIOAWHU.

ITuranHiO «TPYAOBi rapaHTii npamiBHUKIB» IpU-
IijsgeThbcs 3HAUHAa yBara 3 00Ky HayKOBI[iB, TOMY IITO
MIpaIiBHUK BUCTYIIA€E CJIAOIII0I0 CTOPOHOI TPYAOBOTO
nmoroBopy. Lle € iTKOM IPUPOIHO, amKe POOOTOLABEIH
Mae 0iIbIlle BasKeJIiB BILINBY Ha HBOTO.

Pamku oOMesxkeHHS poO0TONABIA IPY BUKOPHUCTAHHI
HaliMaHOI IIpalli BUSHAYAIOTHCS IIPiIOPUTETOM JIFOACHKOL
0cobuCTOCTi, ynM 3a6e31meuyeThCsad IPUHITUI PiBHO-
npaBHoOcTi [10, c. 21-22]. Ha sakoHOmaBuOMy pPiBHI
3aKpiljieHO UUCJIeHHI TPYAOBi rapaHTil IpaniBHUKIB
CTOCOBHO IPUNHATTS HA PoOOTY, 3MiH ITOJOMKEHDb TPY-
JIOBOTO JOTOBOPY ab0 IpUIIMHEHHA ioro Aii. 3araaom,
i rapaHTii B OfHOMY BUIaAKy BCTAHOBJIIOIOTHh MEKi
BUMHEHHS IeBHUX Jii1 3000B’A3aHUMU cy0 eKTaMU,
B iHIITOMY — (haKTH MMOPYIICHHSI HUMHU TPYIOBUX IpaB
13 MOJKJIMBICTIO IXHBOT'O OCKap KeHHs, Bpax0OBYyIOUU
3aCTOCYBAHHSA IHCTUTYTY MaTepiaJabHOI BiIIOBifaIbHO-
cTi 1o BuHHUX 0ci6. ITpuHnum cTabiibHOCTI TPYIOBUX
BiTHOCUH HEPO3PUBHO OB’ A3aHUI caMe 3 peaJsisaIiero
IOPUAVYHUX FrapaHTiii IpaB MpaliBHUKIB IIiJ yac BUKO-
HaHHA HUMU YMOB TPYOBOTO JOTOBOPY. AHAIiZyH0UN
wHopmu K3ull, mo:kHa AifiT BUCHOBKY, II0 BiZICYTHiCTh
IiJicHOI cucTeMu TPYAOBUX rapaHTiii MpaliBHUKIB I10-
MiTHO BILIMBA€ Ha PiBeHb BiJILHOIO Ta 0€3IEPEITKOIHOTO
3aCTOCYBaHHA 3aKOHOLABUUX IIOJIOMKEHD i3 IPUBOAY
3aXUCTY IPaB cJIa0KOI CTOPOHU TPYAOBOTO OTOBOPY.
Or:xe, HeOOXiTHO 3BePHYTHU 3HAUHY yBary Ha HaaBHI
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HeJIOJIIKM HaIllOHAJIBbHOT'O 3aKOHOIaBCTBA 3 METOIO ITij-
BUIIEHHS 3aTraJIbHOTO 0OpO0OyTy HaceJeHHs cepejl Ipo-
MaJsdaH.

Bukaanm ocHoBHOrO MaTtepiaay. HoBa ekoHOMiUHA
Kpu3a, IKy OTpuMaJa Hallla KpaiHa y 3B’ A3KY 3 TaHe-
miero COVID-19, cunbHO BILTMHYJIA Ha JIOIei, ixX 6i3-
Hec, IiAITPUEMCTBA Ta BUPOOHUIITBO. Y 3B’ SBKY 3 IITUM
pobOTOIABITI MOKYTh BAaBaTUCH [0 MOPYIIIeHb 6araTbox
TPpYZOBUX Ipas npaniBHukis. Tomy BapTo mpoanai-
3yBaTu pisHi cuTyarii, aKi BUHUKAaIOTh ¥ 3B’ A3KY i3
3aMIPOBAIKeHHAM KapaHTUHY, Ta BUPIIIIUTH, YU 0OMe-
JKYIOTh BOHU IIPaBa IPaIiBHUKIB.

1) IlepeBemeHHs IpaI[iBHUKIB Ha AUCTAHIIIAHY PO-
6oTy.

3 MeTOI0 3aXUCTY CBOIX IPAIliBHUKIB Bijl 3aXBOPIO-
Baub 1Iig yac naggemii COVID-19 6arato poboTomas-
IiB IIEPEeBOAATH iX HAa HAJOMHY poboTy. BapTo mouaTu
3 Toro, 1o y K3ull 3akpimnieHo MOHATTA «AUCTAHITIHHOL
pob6otu». Tak, y cr. 60 3azuHaueHo, 1o e — popma
opramisarii mpari, KoJau IpamiBHUK BUKOHY€E P00O-
Ty B MicIli cBOro mposkuBauHHA abo B iHIIIomy mici
Ha BJIaCHUII BuOip, BUKOPUCTOBYOUM iH(pOpMAaIliliHO-
KOMYHIiKaIiiiHi TeXHOJOTii, OfHaK He B IPUMIiIIeHHi
poGoTomasBIis.

PobGoTomaBerb Mae IpaBo JOPYUYUTH HIpaIliBHUKAM
BUKOHYBATU POOOTY NMCTAHITIIIHO, JIUIITE 38 YMOBH, IO
Ie He CYyIePeunuTh OCOOJIUBOCTSM iX TPYAOBUX 000B’ 13-
KiB. Hanpukiasm, KoJau mIpaijiBHUK, Iepe0dyBaiodu BIO-
Ma, BUKOHY€E poboui 3aBHaHHs OHJIAH, TOOTO uepes
TIeBHi IporpamMu Ha 0COOMCTOMY YU PO6GOUOMY HOYTOYITi
a60 BUKopuCcTOBYOuM TestedoH. [laHmii BapiaHT MOYKJIN-
BUH i TOAi, KOJIM IpaIliBHUK BUKOHYE I iHIITY po6OTYy,
sAKa, X04a I He MOBUHHA, K IPABUJIO, BUKOHYBATUCH
OHJIATH, OJHAK yCe K He BUMarae ocobmcTol IpucyTHO-
cTi Ha pobouoMy MicIii (HampuKJIaI, MiAroTOBKA MIEBHUX
IOKYMEHTiB ab0 BUTOTOBJIEHHA AeSIKOI TPOAYKILii).

Y . 6'4. 1 ct. 24 K3ull 3a3HaueHo, 1110, YKIALAI0YNA
TPYAOBUI JOTOBip IPO AUCTAHIIIAHY POOOTY, IIOTPiOHO
000B’sI3KOBO JO[eP:KYyBATHUCh MMChMOBOI (popmmu. Ox-
HaK, BpaXOBYIOUHM CUTYAIlilo, AKa Big0yBaeThCA y CBiTi,
aKTyaJbHUM € BUHATOK IO ITiei cTaTTi, a came Te, 110
Ha Yac 3arpo3¥ PO3IOBCIOKEHH MaHAeMil ymMoBa 1Ipo
NUCTAHI[IHHUHA PesKUM POOOTHU MOKe BCTAHOBJIIOBATHCS
y HaKasi poboTomaBIlsd, OJHAK Telep NUChbMOBOI Gop-
MU TPYAOBOT'O JOTOBOPY MPO AUCTAHIIIAHY POOOTY He
BuMaraerbes. OTiKe, IJId TAKOTO IIepeBeIeHHs BapTO
auiie o)OPMUTH BiATOBiMHUI HAKA3 Ta 03HATOMUTH
3 HUM IIiJ IMignuce BCixX mpaniBHUKIB, AKi OyaAyTh mIpa-
IIOBATH B AUCTAHITilTHOMY peskuMi. IIpamiBHuKkam ciifg
IeTaJbHO IIPOTJISHYTH Iell HaKas, 11106 poboTo aBelsb
JKOTHUM YMHOM He 00MeKUB IX IpaBa.

¥V Bakoni Yrpainu Ne 540-IX ct. 60 K3ull Bukia-
neHo B iHImii pegaxiiii. Temep Ha mepioa BUKOHaHHS
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OpamiBHUKOM AUCTAHI[INHOI pOOOTH Ha HBOTO HE II0-
MIUPIOIOTHCA IMTPABUJIa BHYTPIMTHBOTO TPYLOBOTO PO3-
nopAnaKy (3a yMOBH, IO iHIIIE He ITepeadavueHo yKJa-
JIeHUM TPYAOBUM JOTOBOPOM), TOGTO He MOIITUPIOETHC
# rpadik Ta pexuM poOOTHU, 3aTBEPAKEHNI TaHUMU
npaBunamu. OgHAK, ITe TBEPAKeHHA He 03HaUae, 110
3MiHUJIKCA TPYAOBi 000B’A3KM IIpaIliBHUKA Ta, BUKO-
HYyIOUHU POoOOTY BOMAa, JO3BOJIEHO HE BiATIpalibOByBaTH
BCTAHOBJIEHY HOpMY pobouoro yacy [14]. 3asHaueHa
cTaTTA mepeadavae came Te, IO IPU AUCTAHITIHHIT
po06oTi mpaIriBHUK Mae PO3IOAiIATH CBili pobounii uac
Ta mepepBU Ha BiATIOYMHOK i1 00i1, IK caM TOTO0 3axoue
(3BicHO 3a yMOBH, II10 iHIIIE He 0yJI0 IIepeabaueHo B Ha-
Kasi mpo gucraHIlifiny pobory). OgHak, y JaHiii ctaTTi €
BUMOTA IT[OI0 JOTPUMAHHS TPUBAJIOCTi podouoTo yacy,
sAKa He MOJKe OyTU MEHIIIOIO 3a TY, III0 3a3HaUYeHa JJId
OpaliBHUKA Y TPYAOBil yromi.

Bapro ckazaru, 1110 B Hakasi Ipo JUCTaHIIIHY pPo-
00Ty MOKHA 3a3HAYaTU He JIUIIIEe PeKUM Ta rpadik
poboTu, a i, HAaIPUKJIAJg, CIIOCOOU CIIITKYBaHHA MidK
MPAaIiBHUKOM Ta POOOTOMABIIEM Ha IIeH mepion, 3BiTy-
BaHHS IIPO BUKOHAHY POOOTY (HaOpUKJIAMA, y IIeBHUX
mporpaMax) Ta IUCTaHI[IHHUHA KOHTPOJb BUKOHAHOL
poboTu (HampuKJa:, MIOJAeHHI BileoA3BiHKM) 1 iHIITi
MOMEHTHU, IPO AKi JOMOBJIATHCA IPAI[iBHUK Ta pobo-
TOJaBellb.

IlepeBemennsa Ha AUCTAHITITHY POOOTY — IIe 3MiHa
icTroTHUX yMOB mpaiii. TpanisoTbca BUOaAKKU, KOJIU
He TiJIbKK POOOTOMABEIlb X0Ue If BUMarae mepeBefeHHs
MpaIiBHUKiB HA HAJOMHY POOOTY, a if KOJIu caMi mpa-
MiBHUKY IPOXAOTh IIPO Taki 3MiHu ymoB npaiii. Ile €
TOIINPEHNM SABUIIEM, OCKIJIBKU IIPAI[iBHUKU ITOCUJIA-
IOThCS, HAIPUKJIA, Ha Te, IO IIij] Yac IOINPeHHA HaH-
neMii HeOe3IIeUHUMU € IIPOIi3J ¥ rPoOMaChbKOMY TPaH-
CcIopTi, BUKOHAHHSA TPYJOBUX 000B’A3KiB y odici, me
IIPAIIoe TOCUTH OaraTo JIIoAe, TOIo. ¥ IbOMY BUIIATKY
npamniBHHKaM BapTO HAIIUCATU 3asBY i3 IPOXaHHAM
mepeBecTy Ha HaJOMHY poOOTy, IIOKHU B KpaiHi 3ampo-
BamkeHo KapauTu uepes COVID-19. Po6oTonasifio
BapTO BpaxyBaTu TOI (paKT, 1110 ITIePeBeCT! Ha JUCTAH-
ifitHy poboTy MOsKHa He Beix mpaniBHukiB [11]. Tax,
Hampukaanm, y o. 12 ITocramoBu «IIpo 3aTBepm:keHHA
IToso:keHHA PO YMOBH IpaIlli HaJOMHUKiIB» He J103-
BOJIAETHCA OPYyUYATU HAJOMHUKAM BUKOHAHHA TUX
BUIiB poOiT, AKi CTBOPIOIOTH IIE€BHI HE3PYUYHOCTI AJIA
OPOKUBAHHA iX CyCiZiB.

Bu. 12 ct. 60 K3ull 3a3uaueno, 1110 JUCTaHIIHHIHI
pesxuM mepenbavac Te, 110 OILIATA IIPalli 31 CHIOETHCS
y IIOBHOMY 00Cs31 Ta B CTPOKU, 1110 BUSHAUEHI TPYJOBUM
IOTOBOPOM, 3a YMOBH, 1110 POOOTOJaBeIlb Ta IPAIliBHUK
He JoMoBuJaucA npo iumie. To6To mpaBo mpaljiBHUKA
HAa OILJIaTy Ipalli B TOBHOMY 00cA3i He 00MeKyeThCA.
SAx1mo poboTomaBernb MaTuMe HaMip CKOPOTUTHU 3aP0-
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OiTHY ILIATy IIPaIiBHUKA, TO BiH HIOBUHEH IIOBiJOMUTH
mpo 1ie 3a 2 MicsIli, SK e BUMaraeTbes y cTaTTi 32
K3nlIl. OgHak mpalliBHUK MOXKe «IIepecTpaxyBaTu-
cs», BUMaramuu Bifi po0oTomaBIlsd BULaHHA HAKa3y, Ie
Oyze 3a3HAUYaTHUCH, 1110 IPY BUKOHAHHI IPAIliBHUKOM
OUCTaHIIIHOI poboTH 3a HUM OyIe 30epiraTucs omaaTa
mpaiii B moBHOMY 06¢a3i [12].

Cr. 21 K3ull nepenbauae Te, 1110 pob0TOIaBEIlh
3000B’A3aHUN 3ab6e3mMeuyBaTy IPAIiBHUKOBI YMOBU
mpaiti, aKki HeobXigHi Aj1A BUKOHaHHS podoTu. OmHaK,
Iig yac UCTaHIIMHOI poOOTH OiIbIIiCTE POOOTONABIIIB
He B 3MO03i I1e 3po0uTu, xoua AedKi IpariBHUKA TificHO
1mporo moTpebyiors. Tak, HAIPUKIAL, BAOMa MOXKe He
OyTu KOMII I0Tepa, IPUHTEPa, POYyTepa TOII0, OCKiIbKH,
SAK IPaBUJIO0, KiJIbKIiCTh JaHUX IIPEIMETIB HE TOPiBHIOE
KiZbKOCTi IpaIiBHUKIB, 110 KOPUCTYIOThCcA HuMu [ 13].
3BHUUAaIiHO, IO € ¥ IPaIiBHUKY, SKi BUKOPUCTOBYIOTh
BIOMA BJIaCHY TeXHiKY, He KayKy4Yu ByKe IIPO 3aTpaTu
Ha iHTepHEeT Ta eJeKTpoeHeprio. B Takomy BUNIagKy
BUHUKAE MUTAHHA, YU POOOTOMaBeIh 3000B’ A3aHUIL
BimmmkomoByBaTu 11i BuTpaTtu? YiTKoi Bigmosiai Ha 11e
IUTaHHS B 3aK0HOJABCTBI He 3HAWTH, OfHAK € cT. 125
K3ull, aka sazHauae, 1110 IpariBHUKU, AKi BUKOPHUCTO-
BYBaJIU BJIACHI iHCTPYMEHTH AJISA MOTPed Imigmpuem-
cTBa MalOTh IPABO Ha OTPUMAaHHA KOMIEHcaIllii 3a ix
3HOIITYBaHHA. [[aHe TUTAHHA BapTO 0OTOBOPUTHU 3 PO-
0oTomaBIleM [0 Mepexoay Ha JUCTAHIiHY po0oTy Ta
3a3HAYUTH B OKPEMOMY JOKYMEHTi (fe Oyme 3a3HaueHa
yiTKa Ipoueaypa nifpaxyHKy Ta BiIIIIKOIYBaHHS BU-
Tpar), AKUHN HeoOXigHO 3aTBepAUTU HaKazoM. OgHaK,
HaBiTh KOJI TAKOTO JOKYMEHTa HeMa€, IPaIiBHUK yce
OIHO MOJKe 3BePHYTHUCS IO POOOTOAABISA i3 3asIBOIO IPO
BigmikoaysaHHs. Po3Mip BuiiaTu 3ajexaTume Bif
JTOMOBJIEHOCTI MisK CTOPOHAMMU.

Omxke, IucTaHIlifiHA pobOTa, X0Ua If IPaKTUKYyBaJa-
cdA paHillle, OAHAK ITicJA 3aITPOBAIYKEeHHI KapaHTUHY
HabpaJja JOCUTDb BeJIUKOI IMOMyJIAPHOCTI IPpU BUKOHAHHI
OpaliBHUKaMU CBOIX TPyA0oBUX 000B’sa3KiB. Ha :xab,
3aKOHOJABCTBOM Y KpPaiHU IIle He JOCUTH eTaJTbHO
yperyaboBaHO YMOBU AUCTAHIIHHOI pOOOTH Ta rapaH-
Tii mpaB IPaIiBHUKIB IpU BUKOHAHHI Takoi poboTH.
VY K3ull 3asnauaeThbes, 1110 BUKOHAHHS JUCTAHIIIAHOI
poboTHU He TATHE 3a CO00I0 00OMEKeHb TPYAOBUX IIPaB
IIpaIliBHUKIB 3i cropoHu poboToaasiiB. OxHaK, Bce OTHO
paliBHUKAM IOTPi6GHO Oi/IBII AeTaJIbHO Y3TOAKyBATH
3 po0OTOaBIEM ¥ BiITIOBiAHOMY aKTi yMOBU cBO€I pobo-
T (0COOJIUBO AKIIO ITi eAK] TUTAHHS He PeTyII0I0ThCA
3aKOHOIABCTPOM), 1100 Hama i YHUKHYTHU Oy Ab-AKUX
CyIlepeuoK Ta 00MesKeHb ITPaB.

2) 3BiJIbHEHHS B yMOBaxX KapaHTUHY.

BapTo mouaTu 3 TOTO, IO IPABOBUM 3aXUCT BiJ He-
3aKOHHOTO 3BiIbHEHHSA — IIe TPY/OoBa rapaHTisa mpa-
IiBHMKA, 110 3a3Hadena B crarri 5! K3ull. Kapantun

Ta 00MeKyBaJIbHI 3aX0qu IIiJ yac maHaeMii — 1e aji-

MiHicTpaTHUBHI Ta MeqUKO-caHiTapHi 3aX01H, II10 3a-

CTOCOBYIOTHCS AJIsI 3aII00iraHHs IMOIIMPEHHI0 XBOPOOU

COVID-19, a He miacrasa ansa 3BinbHeHHA [15]. Tomy

MpAaliBHUK 34 3araJbHUMU IIPABUJIAMU MOKe OyTU

3BlIBHEHUN JHUIIIE 3 MifcTaB, IPAMO IepegdadeHmnx

3aKOHOM. 3BiCHO, AKIIT0 B POOOTOAaBIISI HAABHI BCi mif-

CTaBU JJId 3BiIbHEHHSA, IIPU IILOMY HEe 00MEKYIOThCA

Oymb-sIKi MpaBa mpalliBHUKA Ta JOTPUMYIOThCS TrapaHTil

OO0 HBOT'O, TO TaKe 3BiIbHEHHS € I[IJIKOM 3aKOHHUM.

TobTo HigAKMX 3a00POH 3BiMIBLHATH IIPAIliBHUKIB Ha Uac

KapaHTUHY He 0yJs0. Tako:K MOKJINBe IPUIUHEHHA

TPYLOBOTO JOTOBOPY, KOJIU POOOTONABEIh BUPIIIIUTH

11e pa3oM 3 IPaIliBHUKOM, TOOTO 3a Yrofoio cTopiH (. 1

1. 1 ct. 36 K3mll), 3BiTbHEHHA 3a BIACHUM OasKaHHIM

mpamiBauka (ct. 38 K3nll) abo Ha BUMOTY IIpailiBHUKA

(ct. 39 K3ull).

CKOpOUeHHSA YMCeJbHOCTI ab0 MITaTy IIPaIiBHUKIB

€ OJHi€I0 3 miZicTaB 3BiIbHEHHS, 1110 3aKpinyieHa B 1. 1

4. 1 cr. 40 K3ull. BaraTto po6oTonasiiis uepes cyBopi

KapaHTUHHI 00MeKeHHs 0yIu BUMYIIIeHi 10 BUMHEH-

HA TaKUX Oili, OMHAK, 100 3BiJIBHUTHU IIPAIliBHIKA 34

JaHUM IIYHKTOM, MOTPiOHO JOTpMMATHCS BCiM Heo0-

XiTHUX BUMOT:

e TIOIEepeIUTHU MIpAaIliBHUKA PO AaHe 3BiIbHEHHS He
misHimme, Hidk 3a ABa Micarri;

e 3iOpaTu Bci mOTPiOHI JOKYMEHTH, 110 IiATBEePAKYIOTh
HeoOXiHiCTh TaKOT0 CKOPOUEHHS;

e Yy pasi MacoBOro 3BiJIbHEHHS ITPAIliBHUKIB ITOTPiOHO
moBimomMuTu npo 1e [lep:KaBHY CaOy:KOU 3aHATOCTI
(TakosK He misHiIIe, HiXK 3a 2 MicArri);

® 3aIPOIIOHYBATH 3BLIbHEHUM IIPAI[iBHUKAM BaKaHTHI
mocaju 3a YMOBH, III0 TaKi € B HAABHOCTI Ta BiAIIOBi-
IaloTh OCBiTi I KBaJi(ikalii mpaiiBHUKA;

e OTPUMATH 3roy IIPO(CcIiIKOBOTO Oprany (AKIIO BiH
OyB CTBOpPEHUI Ha HiJUIPUEMCTBi) HA 3BiJIbHEHHA
IpaIiBHUKIB.

e BHILIATUTHU NPAIliBHUKY BUXiTHY JOIIOMOTY y Po3Mipi
CepeIHbOT0 MiCAYHOTO 3apO0iTKY, a TAKOK BUILIA-
THUTH BCe, 1110 HOMY HAJIEKUTDH, PA30M i3 HEBUKOPU-
CTAHOIO BiITTyCTKOIO BKJIIOUHO.

Bapro 3azHaumTH, m10 3BiJIbHEHHA NpPaIlliBHUKA

3 Mocaau MOMKJIMBE JIUIIIe 3a YMOBH, 110 HAaABHI 3MiHMI

B opranisarii BupoOHuIITBA i mparti. Ko Takux aMiH

He Bif0ysocs, To JaHe 3BiJIbHeHHS MOKe OyTH BU3HAHO

HEe3aKOHHUM.

3a yac maHgeMii Mu cmocTepiranau 3a TUM, AK BJa-

Jla BBOIMJIa B KpaiHi KapaHTUH Pi3HOTO CTyIeHs (Ha-

IpUKJal, HIOBHUN «JIOKJAAYH», KAPDAHTUH «BUXiJHOTO

IHsA» ). KosKHOro pasy mpaiiBHUKHT Ta po0OTOAABII OyIr

3MYIIeHi miAJanIToByBaTucA mig HoBi ymoBu. OgHAK,

TPAILIANNACST BUMIAAKN, KOJIU POOOTOAABII MOPYIITyBa-

JIV TIpaBa MpaliBHUKIB Ta 3BiIbHAIU IX HE3AKOHHO.
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IleBHuii uac B Ykpaiui 0yB oOMeKeHuii pyxX TPaHCIOP-

Ty, i Jesaki npaiiBHUKHN Gi3sUUYHO He MOTJIU JiCTaTUCS

o Micis po6oTH, TOMY POGOTOAABINi, CKOPUCTABIIINCE

UM, 3BinbHAMY iX 3a 1. 4 4. 1 cT. 40 K3ull, TooTo 3a

nporyJi 6e3 moOBasKHUX NpuUYuH. TakK, 3aK0OH He BKa-

3ye€e, AKi IPpUYMHU € IIOBAKHUMU, a IKi Hi, ofHAK, K

IOKa3ye IMIPaKTUKa, OJHI€I0 3 TAaKUX IIPUYUH € 00’ €K-

TUBHA HEMOXKJIUBICTD AicTaTHCh 40 POOOUYOro Micilsa

[16]. OnHak, y KO:KHOMY OKPEMOMY BUIIAJKY IIOTPiOHO

BU3HAYHUTUCA i3 TOBAKHICTIO IPUUYNHY HEeSIBKU Uepes

BiICYTHICTB TpaHCIOPTY. SIKIITO JI0OAMHA KUBE I03a

MicToM, a poboTa 3HaXOAUTHCA B CAMOMY MicCTi, TO Ipu-

YWHA IPOTyJy € HOBAKHOIO, a AKIIO YKUBE M00JIU3Y

odicy i He 3’ABIAETHCA HAa poOOUe Miclle — HaBIAKMU.

Tomy, AKIIO 3BiIbHEHHA O0yJI0 HE3aKOHHUM, ITIOTPiOHO

3BEePTATUC 0 CYAY IOA0 IIOHOBJIEHHS Ha IIijgcTasi . 2

q. 1 ct. 232 K3ull.

3) Beegennsa pe;xuMy IPOCTOIO HA ITIiIIIPUEMCTBI.

Ha mepion xapanTuHy 6araTo po00TOAABIIIB 3MYIIIEH1
BHOCUTH TIE€BHi 3MiHu y cBiii mopamok poboru. Tak, aes-
Ki poBJIATE ITe 3aTPOBayKeHHAM AUCTAHITiHOI poboTH,
HaJaHHAM IPaIiBHUKAM BiAIIyCTOK abo0 K BBeJeHHAM
PEXXUMY IIPOCTOIO.

V ct. 34 K3nll 3asuaueHo, 110 IPOCTiil — I1e 3ymu-
HEeHHA PoOOTH, 3yMOBJIEHE Bi[CYTHICTIO OpraHisaifitHux
Y1 TeXHIiYHUX YMOB, HEOOXiTHUX /I BUKOHAHHSA PO6O-
TH, HEBiIBOPOTHOIO CUJIO0 a00 iHIIuMHI 00CTaBUHAMMU.
Taxo:x y 3akoni Yrpainu Ne 540-1X BrkasaHo, 1110 BBe-
IeHHA KapaHTUHY BigHeceHOo 10 (hopc-MaKOPHUX 00-
cTaBUH, ToOTO 06cTaBUH HenepebopHoi cutu [17]. Tomy
3aIIpOBaKEeHHA IIPOCTOIO HA MiAITPUEMCTBI O3HAUAaE:
e TIpPAIliBHUK IPOJOBIKYE MepedyBaTy B TPYAOBUX Bif-

HOCHHAaX 3 poOOTOIaBIIEM;

e Ha migcrasiu. 1 ct. 113 K3ull nmpaiiBHUKOBI omia-
YyeThCSA UaC IIPOCTOIO 3 PO3PAXYHKY He HUMKUe Bix
2/3 Tapu(dHOI cTaBKU BCTAHOBJIEHOTO IIPAIliBHUKOBI
po3pany (OKIazny);

e HapaxyBaHHSA [OIJAT Ta Haa0aBOK, IIepeadaueHnX
KOJIEKTUBHUM JOTOBOPOM, IIiJTl 4ac IIPOCTOIO0 He
3IiICHIOETHCS, TOMY IIT0 MIPAIliBHUKY HE BUKOHYIOTH
BCTAHOBJIEHY iM HOpMY mpaili. IIpoTe 36epiraiorbes
000B’A3KOBi BUILJIATU ¥ BUTJIAIL TOILJIAT 3a CTYIIiHb,
CTa’K, 3BaHHA.

Tomy, He3BakaOuUM Ha CKPYTHE CTaHOBUIIE PO0O-
TOHABIISA, OIJIaTA IPAaIli MpariBHUKOBI, X0U i He B MaK-
cUMaJIbHOMY PO3Mipi, ofHaK Bce OMHO rapaHTyEThC.

4) BigmpaBieHHA IpaliBHUKA Y BIiATTYCTKY «3a CBii
PaxyHOK».

IIle ogHUM MIUPOKO BUKOPUCTOBYBAHUM IIIJISXOM
«3aKOHHOT'0» 0(hOPMJIIEHHSA TPYIOBUX BiJHOCUH IIiJ yac
KapaHTUHY € BilIpaBJIeHHs IpalliBHUKA Y HeoIIauyBa-
HY BiANIyCTKY Ha HeBu3HaueHu# yac. [lutanua HagauHa
BiATTycTOK 6e3 36epeskeHHA 3apob0iTHOI IIaTu peryJiio-
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erbeda crarTeo 84 K3nll Ta crartamu 25, 26 3akoHy
Vxpaiau «IIpo BignycTku». A came, y BUIIagKax, AKi
nepexbdaueHi crarreio 26, y TaKUi BUA BiAIYCTKY Ipa-
MiBHUK BiAIIpaBIAETHCA 3a 3TOA0I0 CTOPiH TPYLOBOTO
JIOTOBOPY Ha CTPOK A0 15 KaseHZapHUX JHIB (IPOTATOM
onHOTO POKY). OCKiIbKY Take 00MeKeHHsS B yMOBaX
rkapantuny yepe3 COVID-19 npakTuusHo HeMUHYyYe
Opu3Beso 60U 10 MAacOBUX MOPYIIeHb, 17 6epesns 2020
POKY 10 cTatTi 26 0yJ10 BHECEHO 3MiHU: TepMiH mepeby-
BaHHA y BigmycTiri 6e3 36eperkeHHA 3apOOiTHOI IIIaTH
Ha Tepios KapaHTWHY He BKJIIUYAETHCA ¥ 3aTaJIbHUNA
TePMiH, BCTaHOBJIEHIII YaCTUHOO MEePIIIOIO Iiel cTaTTi.
ITeperonaHni, 1110 TaKe HOBOBBEIEHHA 3HAYHOIO MipOI0O
IOIIOMOJK€e CTOPOHAM TPYIOBUX IIPABOBiTHOCHH MiHi-
MisyBaTHM HETaTWBHI HACJIIKY emifieMii KopoHa Bipycy.

Ciing 3a3HauUmMTH, IO IIEPII 34 BCe HEOOXiJHUM €
OasKaHHS IpPAaI[iBHUKA IiTH Y BIAOYCTKY «3a BJIACHUK
paxyHOK». PoboTomaBsenb Ma€ IIpaso JINIIE MOBiJOMUTHI
CBOIX MpAaIliBHUKIB IIPO JaHe HOBOBBEJAEHHS. Y TOMY
BUINIAKY, KOJIU BiH IpUMYIIye IIpaliBHUKAa UTHU B He-
omJIauyBaHy BiAYCTKY, Taki Aii 38 #ioro 60Ky OyOyTh
KBaJi(ikyBaTucs AK rpy0e MOPYIIIeHH 3aKOHOJaBCTBA
npo mpaiio 3a crarreo 172 KpuMiHaabHOTO KOJEK-
cy Ykpainu. Takuii BUCHOBOK HajgaJio MiHicTepcTBO
coliasibHOI TOMiTUKY YKpainu y cBoeMy Jjucti «IIpo
HagauHga pod’scHeHHA» Big 19.09.2013 pory.

IToTpiGHO 3BepHYTH yBary Ha Toi (akT, 110 BiAIIO-
BigHO mo ct. 26 3akony YKpaiuu «IIpo BigmycTkm»
poboTonaselb HeO0OB’ A3KOBO TOBUHEH HAZJaBATU CBOIO
3roJly Ha peaJiizalliro 6aKaHH: IpaIliBHUKA TiTH ¥ 6€30-
IJIaTHY BifnycTKy. ¥ pasi BizMoBu poOOTOIaBISI CIif
3aCTOCYBaTH iHIII CIOCOOM IIEePEeXO0y BiJl MOBCAKIEHHIX
TPYAOBUX BiTHOCHUH 0 TUX, AKi 00MEKYIOThCS IIPOBe-
IOeHHSIM KapaHTUHHUX 3axonis. Hampukaanm, sarigHo
3 HaIliOHAJBbHUM TPYLOBUM 3aKOHOLABCTBOM MOKHA
BCTAHOBUTHU PEXKUM IUCTAHITIHHOI mpalii 60 TpoCToIO.

Tu1roro € curyartis, Ko podoTomaBels B 000B’ 13-
KOBOMY HOPAAKY Ma€ HagaTu 0e30MJIATHY BiIIyCTKY
Ha migcTaBi cy0’€KTHBHOTO IpaBa IpaliBHUKA, IO
nepexnbaueno n. 31 u. 1 cr. 25 3akony Ykpaiuu «IIpo
BiATyCcTKM» . ¥ JAaHOMY BUNIAAKY, HE3aJEKHO Bi/l CBOTO
OasKaHHA um HeOaKaHHS BiANpPaBIATH 0CO0Y B TAKy
BigmycTKy, poboTomaBeIlh Ma€e 000B’ A3K0BO BUJATH Ha
mifcTaBi MMChbMOBOI 3asBU IIPAIliBHUKA BiAMOBiIHUHA
POBIOPATUYNNA JOKYMEHT.

BHCHOBKHY TaHOTO TOCHiAKeHH A i MepPCIeKTUBH
MOJAJIBIIOTO PO3BUTKY B JaHOMY HanpAMKYy. Ha nanuni
MOMEHT 3aKOHOJaBIeM 0yJI0 34iliCHeHO YUNMAaJIo KPOKiB
34115 YCYHEHHA MOKJIMBUX ITOPYIIIeHDb IPaB IpaIliB-
HUKIB IIiJ] Yac KOPOHOBipycHOI maHaeMii, aje Bce K
TaK’ HalliOHAJbHE TPYA0BE 3aKOHOJABCTBO IOTPeOye
6inbIIol amamTalrii ;o peasiii cygacHOCTI, 1110 OB’ A3a-
Hi i3 3aTpoBai’KeHHAM KapaHTUHY Ha TepuTopil Bciel
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Kpainu. OCKiIbKY OOHUM i3 IleHTPaJbHUX iHCTUTYTiB
TPYAOBOTO IIpaBa € iHCTUTYT 3aXUCTYy IIPAB IIPaIliBHU-
KiB, TO Aep:KaBa MOBUHHA PO3POOUTH Ta 3aTBEPAUTH
Ha 3aKOHOJABUOMY PiBHI IiJly HUBKY OpraHisamiiHmx,
MIPOIEeAYPHUX 1 mpoIlecyalbHUX CII0C00iB, MaTepiaab-
HO—TIPaBOBUX 3aXO0/iB, CIPAMOBAHUX HA MOTEPEPKeHHA
Ta MPUNUHEHHA ITOPYIIeHb TPYAOBOTO 3aKOHOAAaBCTBA
nig gac emigemii COVID-19.

3aBIAKY CTPIMKOMY PO3BUTKY ITU(PPOBUX TEXHOJIO-
rili BUKOpUCTaHHS OiJBIITiCTIO POOOTOAABIIIB JUCTAH-
MifHOI ImpaIlli J03BOJIMJIO BUABUTU Ha IIPAKTHUIIL 3BHAUHY
KingbKicTs mpobJiieM, 110 OB’ sA3aHi 3 HEJOCTATHICTIO
Y1 TOBHOIO Bi/ICYTHICTIO BaKOHOJaBUYOI peryiaMeHTaIrii
miei oprauisamiiitaoi popmu poboru. Tomy HeoOXigHO
3aKpinuTH HA 3aKOHOLABUYOMY PiBHIi Bci I 0CHOBHI ymoO-
BU Ta rapaHTii mpaB OpaIiBHNKIB TpW BUKOHAHHI TaKkoi
poboru. [ljis Toro, 1106 34iiiCHUTY epeBeieHH IpaIliB-
HUKa Ha TaKky ()opMy opraHisarlii mpairi, poboTomasenb
Mae o(pOPMUTH BiTIOBIMHUY HaKas, AKUI MPAIliBHUKY
CJIi TeTaabHO MPOTJIAHYTHU 3a/JI YHUKHEHHSI PUSUKY
TMOPYIIIeHHSA CBOIX TPYAOBUX IIpaB. ¥ THUX IPaIliBHUKIB,
110 He OyJIU IIepeBeieHl Ha HaJOMHY IIpallio, BUHUKJIA
mpobJieMa JicTaTucs 40 Miclisg poOOTH BHACTIiILOK o0Me-
JKEHOT0 PYXy TPAHCIOPTY Iix uac KapauTuny. OT:Ke,
MOTPiOHO 3aKOHOZABYO BUSHAUUTH, AKi caMe IPpUUNHUI

HesIBKH Ha POOOTY € MMOBaKHUMU, a AKi — Hi, IJId TOro,
100 3amo0irT BUNagKkaM He3aKOHHOTO 3BiJIbHEHHSA
mpaliBHIKiB. BapTo mam’araTu, 1110 KapaHTHUH Ta 00-
MesKyBaJIbHI 3aX0IM ITiJ] Uac maHaeMii — 1e agMiHicTpa-
TUBHIi Ta MEeIUKO-CaHIiTapPHI 3aX0/1, 10 3aCTOCOBYIOThH-
cdA A 3anobiranHs mommuperHio xBopoou COVID-19,
aJie asK HiAK He migcrTasa AJIs 3BLIbHEHHS.

PobGoromasiii, 3HaX0AYNCHh Y CKPYTHOMY CTaHOBUIITL
yepes KapaHTUHHI 00MeKeHHs, JOCUTD YacTO BiAIpaBIsa-
IOTh IPAIliBHUKIB ¥ BIIIYCTKY «3a BJACHUK PAXyHOK».
Taxke nmpuMycoBe BiAlIpaBJaeHHA IPUSBOAUTE A0 IIOPY-
IIIeHb IIPaB i rapaHTiii IpaliBHUKiB, TOMY B TOMU JKe Uac €
KPUMiHAJBHUM ITPABOIIOPYIIIEHHAM 3 00KY POOOTOABIIA.
Cuig mam’satatu, 1o nopyiienaa Hopm K3mll ra 3akomy
Vxpaium «IIpo BHeCEHHS 3MiH 10 AEAKNX 3aKOHOJABUNX
aKTiB YKpaiHu, CIIPAMOBAHUX HA 3aII00iraHHa BUHNKHEH-
HIO i TOIMMPEHHI0 KOpoHaBipycHOo1 xBopodu (COVID-19)»
He JJOIyCKAa€e CKacyBaHHs a00 oM’ AKIIIeHHA BiIoBi-
JaJILHOCTi, TOMY POOOTOJABIIIO TOBEIETHCSA B IIOBHOMY
00cs3i BiATIOBiaTH 32 BUMHEH1 IPOTUIIPABHi Ail micas
3aKiHUeHH Nepiofy KapaHTuHy. TaKuM YMHOM, iCHyBaH-
HA TPYAOBUX IIPABOBiTHOCUH B YMOBaX JOBrOTPUBAJIOTO
KapaHTHUHY BUMarae 0iJIbIIIol JeraJtisallii perjiaMeHTy-
BaHHA 3 00KY 3aKOHOJABIISA Ta O1L/IBIIIOr0 PO3YMiHHSA CBOIX
mmpaB Ta 000B’ A3KiB i3 60Ky poGOTOLABIIA.
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NPABO HA JIOKAYT TA NEPCNEKTUBU NOIr0 NPABOBOIO
BPET'YIIOBAHHS B YKPAITHCbKOMY 3AKOHO/JABCTBI

MPABO HA JIOKAYT U NEPCNEKTUBbDI ET'O NPABOBOIO
PEI'YINPOBAHUA B YKPAUHCKOM 3AKOHO/JATEJ/IbCTBE

THE RIGHT TO LOCATE AND PROSPECTS OF ITS LEGAL
REGULATION IN UKRAINIAN LEGISLATION

AHoTauifA. [JaHa CTaTTa NpucBsYeHa gocnigxeHHIo NpaBa Ha I0KAyT, MPaBoBMii CTATYC Ta NpoLegypa Koo B TPYgoBOMY
30KOHOQABCTBI YKPaiHW He Bpe2yNbOBaHi. Y CTaTTi po32AsHyTO gocBig 3apybiKHMUX KpaiH Ta BAPiaHTV 30KOHOGABY020 3aKpi-
M/1eHHs MPABa Ha I0KAYT. BCTAHOB/IEHO, 1O iCHYE gBA BUGK 10KAYTY — 0OOPOHHMIA i HACTYNANLHWI, MepLUni i3 SKUX BUCTYNAe
came SiK peakLjis poboTogasLst Ha CTPAkiK. HacTynanbHuii xxe Takoi nepeqymMoBH, K CTPakik NpaviBHMKIB, He NOTpebye i ABse
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coboro 3acib Ha's3yBaHHs poboTogaBLem CBOIX yMOB npaui. Ha ocHOBI 020 6y/10 BU3HAYEHO, L0 BiflbLiCTb KPAiH gO3BOASE
poboTogaBLito BYATUCS go TAKO20 3aX0gy came B TOMY BUMAGKY, SIKLIO I0KAyT € 000POHHMM, ale npouegypa #io2o peanisauii
MICTUTb psig 06MexeHb.

Y poboTi NpoaHani3oBaHo NosoxeHHs €BPONeicbKoi couianbHOi XapTii, 3akoHy YKpaiHu «[po nopsigok BUPiLLeHHs KOJeK-
TUBHMX TPYgOBMX CMOPIB (KOHPAIKTIB)», poekTy TpygoBo2o Kogekcy Ykpdiuu Big 04.12.2007 N2 1108, lpoekTy TpygoBo20
Kogekcy Ykpaium Big 27.12.2014 N° 1658, [IpoexTy Kogekcy Ykpainu npo npauto Big 08.11.2019 N° 24101, [poekTy TpygoBo2o
Kogekcy Ykpaium Big 08.11.2019 N2 2410, [1poeKTy 3aKOHY npo CTpaviku Ta okayTu Big 27.12.2019 N° 2682.

Y CcTartti po32asHyTO GYMKKU BITYU3HAHMX HAYKOBLIB LOGO JOLIbHOCTI 3AKPIMieHHs B YKPAiHCbKOMY 30KOHOQABCTBI nNpasa
pob0TOgaBLIS HA I0KAYT, OGHI 3 AKMX BBAXKAIOTb GOLIbHUM O3Bi/l PABA HA JIOKAYT SIK 3aXMCHUX giki poboTogaBLs y Bignosighb
Ha CTPAviK NPALiBHUKIB, ane 3 pAgom 0OMexeHb. IHLLI X HayKOBLi BUCTYNAlOTb 3a NpsiMY 1020 3a00POHY, OCKi/IbKu Take NpaBo
poboTogaBLisi MOXe MopyLIYBATH MPABO MPALIBHUKIB HA CTPAlK.

Ha ocHoBi no3uuiii HayKoBwiB, 3apybiXKHO20 gOCBIgy Ta HANI3Y YNCAEHHUX 30KOHOGABYMX CIPOD BM3HAYEHHS MPABOBO20
CTATyCy Ta npouegypy Npasa Ha J0KAyT 3arnPONOHOBAHO BAPIAHT 1020 3AKPIMIeHHs B TPYGOBOMY 3AKOHOGABCTBI YKpaiHW gs
3abesneyeHHst 6anaHCy Npas Ta iHTepeciB NpaviBHuKiB Ta poboTogaBLs, a TAKOX YHUKHEHHS eKOHOMIYHO20 TUCKY OCTAHHbO20
HQ NPALiBHKIB. ABTOPY BBAXKAIOTb 30 GOLIi/IbHE 3aKPinieHHs NpaBa Ha I0KayT Y BUMAGKY, SKLO BiH € 000POHHMM, 30 MPUKA-
gOM €BPOMNEeNCbKO20 GOCBIgy.

Knio4oBi cnoBa: npaso Ha 10kayT, NpaBo Ha CTParik, 060POHHMI JIOKAYT.

AHHOTaUMA. [JaHHAs CTATbe NOCBALEHA MCCIegOBAHMIO MPABA HA JIOKAYT, MPABOBOM CTATYC M MPOLgypa KOTOPO20 B TPYJO-
BOM 30KOHOGATE/IbCTBE YKPAMHDI He ype2y/IMpoBaHbl. B cTaTbe paccMOTpeH ONbIT 3apybexHbIX CTPAH 1 BAPUAHTbI 3AKOHOGATeslb-
HO20 3aKperieHnsl MPaBa HA JIOKAYT. YCTAHOB/IEHO, 4TO CYLLecTByeT gBa B1ga JIOKAYTa — 000POHUTE/IbHbIN 1 HACTYNATe/bHbIi,
MepBblii U3 KOTOPbIX BbICTYNAeT MMEHHO KaK peakuus pabotogartens Ha 3a6aCTOBKY. HACTynaTe/bHblii xe TaKoi Npegnocbuiki,
Kak 3abacToBka paboTHMKOB, He TpebyeT 1 npegcTaaseT coboi CpegeTBo HABA3bIBaHUS paboTogaTesem CBOMX ycioBui Tpyqa.
Ha ocHoBe 37020 6b10 OnpegeseHo, YTo BO/bLUMHCTBO CTPAH M03BoOAAeT paboTogatesito npubezHyTb K TAKOV Mepe MMEHHO B TOM
Cyyae, eCv I0KayT sIBA1SIeTC 0OOPOHNTE/IbHbIM, HO MPOLiegypd e20 Peam3aumi COgepKUT psig 02PaHNYeHMI.

B paboTe npoaHam3npoBaHbl noioxeHnst EBPoneiickoli CounanbHol xapTum, 3akoHa YkpaunHbl «O nopsigke paspeLleHus
KOJIIeKTUBHBIX TPYGOBbIX CTOPOB (KOHP/IMKTOB)», MPoeKTa TpygoBo20 Kogekca YKpanHbl oT 04.12.2007 NC 1108, npoekta Tpy-
goB020 Kogekca YkpaunHbl 0T 27.12.2014 N2 1658, npoexta Kogekca YkpaunHbl 0 Tpyge ot 08.11.2019 N 2410-1, npoexta Tpygo-
B020 Kogekca YkpauHbi oT 08.11.2019 N2 2410, npoekTa 3akoHa o 3a6acToBKax 1 I0KayThbl oT 27.12.2019 N° 2682.

B cTatbe paccmMoTpeHbl MbIC/IM OTeYeCTBEeHHbIX y4eHblX O Lie1eco00pa3HOCTH 3aKpernieHns B YKpanHCKOM 3aKOHOgaTelb-
CTBe npaBa paboTogaTesis HA IOKAYT, OGHU M3 KOTOPbIX CYMTAIOT Lie1eCO0OPA3HbIM pa3peLleHie Npasa Ha I0KayT B KayecTse
3aLWNTHBIX geiicTBuii paboTogaTens B OTBeT Ha 3a0aCTOBKy pabOTHMKOB, HO C PAGOM O2PAHWYEHMIA. [ipyane e ydeHble Bbl-
CTyNaroT 3a npAMOJA e20 3anpeT, NOCKO/IbKY Takoe npaBo pabotogaTens MoXeT HaPyLLIATb MpaBo pabOTHUKOB HA 3a0ACTOBKY.

Ha ocHoBe no3uLnii y4eHbix, 3apy0exH020 OrbITA M AHAM3A MHOR0YNUCIEHHbIX 3AKOHOGATE/IbHbIX MOMbITOK OfpegesneHns
NpasoBo20 CTATYCA M MPOLegypbl NPABA HA JIOKAYT MpegioxeH BApUaHT e20 3aKperieHns B TPYgoBOM 30KOHOGATe/IbCTBe
YkpauHbl gns obecriedeHns 6banaHca npas 1 MHTepecoB paboTHUKOB 1 paboTogatens, a Takxke g/1sl n30exaHNsi SKOHOMNYECKO-
20 gas/ieHuns nociegHe20 Ha paboTHMKOB. ABTOPbI CYMTAIOT Lie1eco0OpasHbiM 3aKperienue Npasa Ha JIOKAYT B Cyyde, ecin
OH 51B/151eTC 060POHNTE/IbHBIM, 0 NPUMepy eBPONeicKo20 OMbiTd.

KnioueBble cnoBa: npaso Ha n0kayT, npaBo Ha 3a6acToBKY, 0OOPOHNTE/NbHbIN JIOKAYT.

Summary. This article is devoted to the study of the right to lockout, the legal status and procedure of which are not reg-
ulated in the labor legislation of Ukraine. The article considers the experience of foreign countries and options for legislative
consolidation of the right to lockout. It is established that there are two types of lockout — defensive and offensive, the first of
which acts as a reaction of the employer to the strike. The offensive does not require such a precondition as a workers’ strike
and is a means for the employer to impose its working conditions. Based on this, it was determined that most countries allow
the employer to resort to such a measure if the lockout is defensive, but the procedure for its implementation contains a number
of restrictions.

The article analyzes the provisions of the European Social Charter, the Law of Ukraine «On the Procedure for Resolving Col-
lective Labor Disputes (Conflicts)», the Draft Labor Code of Ukraine dated 04.12.2007 N° 1108, the Draft Labor Code of Ukraine
dated 27.12.2014 N° 1658, the Draft Labor Code of Ukraine 08.11.2019 N° 2410-1, Draft Labor Code of Ukraine dated 08.11.2019
Ne 2410, Draft Law on Strikes and Lockouts dated 27.12.2019 N? 2682.

The article considers the views of domestic scholars on the feasibility of enshrining in Ukrainian law the employer’s right to
lockout, some of which consider it appropriate to allow the right to lockout as a protective action of the employer in response
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to workers’ strike, but with some restrictions. Other scholars advocate a direct ban, as such an employer’s right may violate

workers’ right to strike.

Based on the positions of scientists, foreign experience and analysis of numerous legislative attempts to determine the legal
status and procedure of the right to lockout, a variant of its enshrinement in the labor legislation of Ukraine is proposed to
balance the rights and interests of employees and employers and avoid economic pressure on employees. The authors consider
it appropriate to consolidate the right to lockout if it is defensive, following the example of European experience.

Key words: right to lockout, right to strike, defensive lockout.

HOCTaHOBRa npooaemu. PeryaoBanHa TPYZOBUX
BiHOCUH B YKpaiHi AK IeMOKPaTUYHIiN fep:KaBi
3acHOBaHe Ha TOMY, II[0 IIPAI[iBHUK Ta POOOTOLaBEIlb €
piBHEMU Cy0’eKTaMu TPYAOBUX BigumocuH. IIpoTe qoBruii
yac Hallle TPYy0Be 3aKOHOLABCTBO IIMCAJIOC BiAIIOBiIHO
IO BUMOT IIJIAHOBOI EKOHOMiKM, TOMY Ha MEPIITUII IIJIaH
BUXOAMB 3aXMCT IIPAaB Ta iHTepeciB caMme IIpariBHUKA,
a He poborogaBiA. Takuii migxin He BifAIOoBiZae BuMoram
PUHKOBOI eKOHOMiKH, KA nepeabavae 6aamuc MixK ra-
pPaHTyBaHHAM IIpaB IIpalliBHUKA Ta podoTrogasiida. Came
TOMY BiZIOBiAHMI MexaHi3M IIPaBOBOI'0 PETyJIIOBAHHA
IIpaBa Ha cTpaiik Mae po3IJyAfaTHCA IapajieJbHo i3
IpaBoOM POOOTOIABILA HA JJOKAYT.

3aKO0HOIaBCTBO 3apy0isKHIX KpaiH II0o-pisHOMY pery-
JIIOE TIPaBO POOOTONABIIA HA JIOKAYT, ajie Hapasi Bce ua-
CTillle IPOCTEXKYEThbCA TEHAEHIiA 111010 3aKOHOLaBUOTO
3aKPIMJIEHHS JOKAyTy Ta MOTr0 UiTKOI peryiaMmeHTaIrii.
Cepen ykpaiHChKUX HAyKOBI[iB HEOTHOPA30BO BUHU-
KaJjia rocTpa JUCKYCisi CTOCOBHO AOIiJIbHOCTI BU3HA-
YeHHS IPABOBOTO CTATYCY JOKAYTY IILIAXO0M abo oro
I03BOJIY B MeJKaX i MOpAAKY BU3HAUEHUX 3aKOHOM,
ab0 1ioro mpAmMoi 3a60poHU. Y PIBHUX IPOEKTaX HOBOTO
TpymoBoro KomeKCy Take IpaBoOBe ABUIIE AK JOKAYT
peryJiroBajocsa No-piBHOMY — B OJJHUX Ile MTUTAHHSA
B3araJi irHopyBaJiocs, iHIIIi TpOIOHYBaJIM Pi3Hi Bapi-
aHTHU 3aKOHOJABUYOTO 3aKPIiIllJIeHHA K CAMOTO MOHIT-
TS JIOKAYTY, TaK i fioro mponenypu. HeogHosHauHiCTH
IaHoi mpobJieMu 3yMOBJIIOE IIOTPE0Y 3aKPillJIeHHs Ha
3aKOHOJABUOMY PiBHI IIpaBa Ha JIOKAyT B MeyKaX, IO
He IIOPYIIIY€E IPaBo IIPAIliBHUKiB Ha CTPaMK, 1110, Y CBOIO
uyepry, JOIMOMOKe YHUKHYTU He3aKOHHOTO eKOHOMiu-
HOTO TUCKY POOOTOaBIS HA MPAI[iBHUKIB.

Anami3 octaHHiX gocaimskens. [locaimKeHHAM
TAKOTO ABUIIA TPYAOBOTO MpaBa AK JOKAYT y PiBHUN
yac saiMajauncs 6araTo BUEHHUX, cepell AKX 30KpeMa
Bypak B. 1. [7], JIazapes B.B. [11], HYarumesa I'. 1.
[9], IIIBers H. M. [4]. 3a3HaueHi HAYKOBIIi pO3TJIAgAIN
IPaBO HA JIOKAYT Y KOHTEKCTI JOCTIAKEeHHA MeXaHiZMy
peasisairii mpaBsa Ha CTpaiiK AK IPOTUIEKHE oMY IIpa-
Bo. Uepes ciBBiAHOIIIEHHS 3a3HAUEHUX IIOHATH BOHU
JOXOOWJIN BUCHOBKY IIPO AOIiJIBHICTE 3aKpilJieHHA
JOKayTy AK 3aXUCHUX il poOOTOAABISA Y BiAIOBiIH
Ha CTpaliK IpaIiBHUKIB y Halll0HAJIbHOMY TPYJOBOMY
3aKO0HOIaBCTBi.

MeTto10 JaHOI CTATTi € OO PYHTYBaHHA HEOOXiTHOCTL
3aKOHOAaBUOTO 3aKPilJIeHHA ITpaBa pobOTOLaBIA HA
JIOKAyT y MeKaX, II10 He IIOPYIINUTh IPaBo IPalliBHUKIB
Ha CTpaiiK 3a JOIIOMOT0I0 aHAJIi3y MOCBiY iHO3eMHUX
Iep:KaB Ta IYMOK BiTUM3HAHWX HAyKOBIIiB.

Bukaan ocHoBHOTO MaTepiaiy. IIpaiiBHuK Ta po6o-
TOJaBeIb — JIBi MPOTUJIEKHI CTOPOHM TPYAOBOI'O JOTO-
BODY, IIPABOBE CTAHOBUIIIE AKX YBECh YaC HAMATraeThCA
BPiBHOBAKUTHU 3aKOHOIABEIlb IIJIIXOM HAaJaHHSA II€B-
HUX TPYIOBUX rapaHTiit ogHilt cTopoHi Ta 3a60poHA-
104U cBaBiisa 3 60Ky iHmoi. [IpoTe iHOAl TPATIIAIOTE-
Ccd BUIIAAKU, KOJU MidK HaMaHUMU IIpaIliBHUKaMU
Ta po0OTOLABIIEM BUHUKAIOThH IIeBHI PO30iKHOCTI Ha
OyIbL-AKili cTamil TPyIOBUX MPAaBOBIJHOCKH i3 IPUBOAY
peautizanii mpasa Ha npairto. Ile, y cBOIo uepry, mpusBo-
IUTH 00 BUHUKHEHHA KOHQIIIKTIB. ¥ TaKUX BUIIagKax
3aKOHOJABCTBO Y KpaiHu mepembavae, 110 BUPiIeHHIO
KOJIEKTUBHOTO TPYAOBOTO CIIOPY CIPUAIOTEH IPUMUPHA
KoMicida Ta TpymoBui apbiTpak, a Takok HarionanrsHa
caysk0a mocepeTHUIITBA i mnpuMupenus [ 2].

IIpoTe, TpamaAOTHCA CUTYAIlil, KOS MUPHUM CIIO-
coboM mooIaT KOHMJIIKT BCe 7K He BIAETHCA. ¥ TaKO-
MYy pasi mpaliBHUKU MOKYTh CKOPUCTATUCS IIPAaBOM
Ha CTpaiiK AK 3ac000M 3aXHCTy €eKOHOMIUHUX Ta CO-
miaapbHUX iHTepeciB. BapTo 3azHaunMTH, 110 CTPANK €
OCTaHHIM 3aC000M BUPIIIEHHS KOJEKTUBHUX TPYIOBUX
CIIOpPiB i peasnidyeThca B KpaiiHiX BUNagKax, KOJIU BiKe
BCi immri MoskImBOCTi OyJi0 BuuepmaHo. B ykpainceKoMy
3aKOHOJABCTBI ITe IOJIOXKEeHH, IIePIII 3a Bce, 0yJI0 3aKpi-
IJIeHe Ha KOHCTUTYIiiHOMY piBHI — craTTsa 44 KoHcTu-
Tynii YKpaiunu [1]. OKpim TOoTO0, TOPALOK 3AifiICHEHHS
IIHOT'O TTPaBa BCTAHOBJIIOETHCSA CIIEI[iaIbHIM 3aKOHOM.
Taxk, 3 6epesns 1998 p. 6yso mpuitHATo 3aK0H YKpainu
«IIpo mopAmOK BUPIIIEeHHA KOJEKTUBHUX TPYAOBUX
criopiB (KoHGMUIiKTIB)» [2], AKUE € fOCTATHHO HABIM-
KeHUM 0 Mi’KHaApPOIHUX CTAHAaPTiB Ta iHOBEMHOTO
IOCBiy BUDPIiNIeHHA TPYAOBUX KOHMIIKTIiB. 3aKOHOM
0yJ10 BUBHAUEHO IIeBHi YMOBU AJIA peasizailii mpasa
Ha CTpaiiK, IIicJis Yoro Ieii 3acib saxmcTy iHTepeciB
MIPAIIOI0YUX CTAB AKTUBHO BUKOPUCTOBYBATHUCS.

Crpaiik, IK MOKJIUBICTH IPaIliBHUKIB BicTOATU
cBOI TTopyIeHi mpaBa, GaKTUUHO MOJATAE Y TPUIIU-
HeHHi pob0oTy caMUMU IIPAIliBHUKAMU i peasisyeTbca
a0o0 ILIsIX0M HEBUXOIY Ha PoOOTY, a00 HEBUKOHAHHAM
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HOKJaJAeHUX HAa HUX TPyAoBUX 000B’aA3KiB [2]. Bes-
CYMHIBHO, ITeii cnocib 3axucTy iHTepeciB momomarae
BUPIIIUTHU iHTEepecH JIUIIe OJHi€l CTOPOHHU COIliaJIbHO-
TPYAOBUX BifHOCUH — npaljiBHUKAa. IIpore, B TOi Kxe
yac 3HAYHUX 30UTKIiB 3a3HAIOTh i po6oTOAaBIIi, ITO-
TPAILJIAIYHN ¥ 30BCiM HeBUTigHE 14 cebe CTaHOBHUIIE,
3 KOJKHUM JHeM Brpauarouu npubyrok. Or:ke, BigcTo-
IOIOUM ITPpaBa IpalliBHUKIB, HEOOXiJHO 3BepHYTHU yBary
¥ Ha iHTepecu po6OTOAABIIA, OCKIIBKY OOUIBI CTOPOHHT
TPYIOBOTO TOTOBOPY € PiBHUMU Cy0’€KTaMU TPYAOBUX
BimHOCHUH.

Taxum unHOM, B YKpaiHCHKOMY 3aKOHOJaBCTBI 3a-
JUIIAETHCA HEBPETryJIb0BAHUM IUTAHHA, AKUM YHHOM
BJIACHUK MOJKe 3aXUCTUTH CBOI iHTepecu y BUIIAAKY
IPOBeNeHH IPaliBHUKAMU He3aKOHHOTO CTPANKYy.
V¥V rakux 3apybiskHNX Kpainax, ax Ppaniria, Icnanisa,
Typeuunna, Mekcuka, IlIsemis, IlIseiinapis Ta Hosa
3esaHmis, 114 mpobjemMa BUpPillleHa IIJISIX0M 3aK0HO-
IaBUYOTO 3aKPilJIeHHA IpaBa poO0OTOAABIIA Ha JIOKAYT
AK KOHTP3aXij cTpaiky.

€BpormelichbKa coliaabHa XapTid X04 IPAMO i He me-
penbauae mpaBo Ha JIOKAyT, HA BiAMiHy BiJg mpaBa Ha
cTpayK, mpore y 1. 4 ct. 6 3a3Hauae, 1110 podOTOAABITL
MaloTh ITPAaBO HAa KOJIEKTUBHI il y BUNAAKy KOHQIIiK-
Ty iHTepeciB MiK CTOPOHaAMU KOJEKTUBHOTO JOT'OBODY
[3]. ¥ TpymoBoMy 3aKOHOAABCTBI 3apyOisKHUX KpaiH
IO-PiBHOMY BperyJabOoBaHe MUTAHHA IIPO Te, IKi came
nIii m03BoJIeHI pOOOTOMABIIAM Yy BUIIAAKY AKIIO iX iHTe-
pecu IopyIIeHo He3aKOHHUM cTpaiikom. Sk 3a3Haua-
JI0CsI BUIIE, OaraTo KpaiH y cBiTi 3aXuIIaioTh iHTepecu
poboTomaBIA, HaZaUM iM ITpaBo Ha JoKayT. [Ipore,
iCHYIOTB Ti mep:kaBu, Oe JOKAyT KaTeropuduHo 3a00-
poHeHUil, HE3aJeKHO BiJ TOro, 4Yu BiH 00OPOHHUI,
ym HactynaabHuu (Itanisa, [Topryranisa, I'perris). Ha
nymry IIsens H. M., Te, n1o neBHi Kpainu 3a60poHI-
JIV JIOKAYT, CIPUUYMHEHe TUM (PAKTOM, IO 3a CBOIMU
IOPUAUYHIMI HACTIAKaMU BiH HA0araTo JXOpPCTKiImmit
3a crpaiik [4]. [lo Toro K, meAKi BUeHi BBayKaIOTh IPU-
YHUHOI0 3a00POHU IeMOKPATU3AaI[il0 TPYAOBUX BiTHOCHH,
1110 B IIiJIOMY € TTO3UTUBHUM SABUIIEM, AKe IIOCUTIOE
3aXUCHY (DYHKIIiI0 TPYyZ0OBOTO Ipasa [5].

Bapruii yBaru Toi axT, 1o KoMmeHTap M0 cTaTTi 6
€BpomnelicbKoi comianbHOI xXapTii, mo micturhea y [o-
Bimuuky Pagu €Bpomu, HAroJomiye Ha TOMY, 10 X04
IaHa cTaTTd i mepenbavae mpaBo poGOTOMABILSA HA JIO-
KayT, IpoTe y Aep:KaB HeMAa€e MOTPe0U BCTAHOBIIOBATHI
TIOBHY IOPUAUYHY PiBHiCTH Misk TpaBOM Ha cTpallk Ta
IpaBOM Ha JIOKAYT.

Icuye pan kpaiH, Ie TIpaBOBUI CTATyC Ta IpoIeaypa
IPOBEIeHHA JJOKAY Ty IIPOIIKCcCaHa JOCUTh YiTKO, IPOTe
y HUX BiH KOJHOT'O pa3y He peasidyBaBcsa. ICHyIOTH
TaKOXX KpaiHu, AKi DiATPUMYIOTH Y JaHOMY IUTaHHI
"etitpasiter (Hinepmannu, Jltokcembypr), abo K 3a-

4y

JUMIAI0Th CTOPOHAM KOJIEKTUBHOTO JOTOBOPY CBOGO-
Iy Bubopy y 3acobax BIJIMBY OJWH HA OJHOTO (KpaiHu
CrauguHaBii).

ITpore, mpaBo Ha JIOKAYT y CBiTOBi# mpaKTuUIli He
3aKPINIIOETHCA YV BUIVIALL IPAMUX 3a00POH Ta IPU-
IYIIeHHdA, a TPaBOBa IIPOIeypa MOoro peTeJbHO Bpe-
ryJibOBaHa, THyY4YKa Ta Ma€ psajg ooOMeskeHb. ¥ Icmamii
JI03BOJISIETHCSA JIUIIE OOOPOHHUE JIOKAYT Y pasi cTpaiiky
a00 HeperyJaApHOI po0OTH ITPU BUHUKHEHHI 3arpos3u
HaCUJIbCTBA IIO BiTHOIIIEHHIO [0 Imepcouaay [6, c.55].
Burouso 060poHHi IoKayTH L03BOJIeH] Tako:x v Hi-
meuunHi, Amowii Ta Ispaini. ¥ nmux xpainax podoronas-
IAM HaJa€eThCs IIPAaBO HA 3BEPHEHHS IO CYAY i3 11030~
BOM Ha IIPO(CIiIKY yV BUIIaAKY IPOBEJIEHHA CTPaiKYy,
OCKiJIBKM Ha IPO(DCILIKY K CTOPOHY JOTOBOPY HMOKJIa-
JIeHOo 000B’ A30K YTPUMYBATHU CBOIX UJIEHIB BiJl CTpaiiKy.
HesBaskarouu Ha BperyJIlOBaHHA KpaiHAMU ITPOIeAy P
IIPOBEeHH JIOKAYTY, CIIOCTEePiraeThes Aefai OiabIine
aKIleHTYBaHHA yBaru Ha MOXKJIMBOCTI Ta HEOOXigHOCTL
KOMIIPOMiCHOTO BUPIIlIeHHS CTOPOHAMU KOH(JIIKTiB,
III0 BUHUKAIOTH MijK HIMMU.

Ax yxxe 3azHayasiocs, yKpaiHCbKe 3aKOHOJIAaBCTBO
B3araJji He peryJIioe aHi cTaTyc, aHi mporeaypy mpo-
BeJIeHH JIOKAyTYy, HaBiTh He BU3HAUYAE caMe ITOHATTA
IbOTO ABUIMNA. Y Ke TPUBAJIUYN Yac MidK BiTUM3HAHU-
MU HaYyKOBIAMU TPUBAE AUCKYCiA IPO AOMIJbHICTH
3aKO0HOaBUYOT0 3aKPillIeHHs I1boTro apuia. Ilosmirii
i3 I[POTO IPWBOAY MOJKHA PO3AiJNTU Ha ABi OCHOBHI
nyMKu. IIpuXuibsHUKY IIepInol BBasKAIOTh, 1110 3a IIPU-
KJIaJJoM 3apy0isKHUX KpaiH JOKayT HeoOXiqHO J03BOJIM-
Tu B YKpaiHi, mpore i3 pagom obmeskeHs. B. fI. Bypak
JIOIyCKAaE 3aCTOCYBAHHA JIOKAYTY V MeKaX BUBHAUCHUX
3aKOHOM 3 MeTOI0 60POTHOM i3 3JI0BKUBAHHAM Cy0’ €K-
TUBHUM IIPAaBOM Ha CTPaiK, a caMe y BUIAAKY, KOJIU
MPaIiBHUKY Oy AYTH YXUIATHCA BiJl KOJEKTUBHUX TIepe-
roBopiB. Take mpaBo po6OTONABIA HA HOTO AYMKY Oyae
CTUMYJIIOBATH IPAI[iBHUKIB ITyKaTH KOMIIPOMiCH i
yac MPOoBeeHHI IPUMUPHUX IPOIEYD, a TAKOXK Mif
yac IpoBeJieHHA cTpauKy [7, c. 288—289].

IIpuXUIBHUKY APYTOi AYMKM BBAXKAIOTh, 1110 B YKpa-
THCHKUX peajifgX IPaBo poOOTOaBIIiB HA JTOKAYT II0-
pywImuTh 6aJaHC MiK OCTAaHHIMU Ta IPAIliBHUKAMU,
OCKiJTbKHM poOOTOmaBIi, Malouu OiIbINi eKOHOMIUHI
MOJKJIMBOCTi, OTPUMAaBIIN TaKe IPAaBO UNHUTUMYTh
e GiNbIINHE eKOHOMIUHUM THUCK Ha MPAIiBHUKIB.
C.O. IaHOB BBasKae, 110 AKIIO JIOKAYT CTaHE IOPULIY-
HUM IIPaBOM POOOTOABIIiB, BiH MOKe OyTU BUKOPHUCTA-
HUU HUMHU He TiJIbKU AK 000POHHA, a i AK HacTynaJIbHa
30pos ipotu pobiTHUKIB [8]. I'. I. Hanuinesa Takox
HeraTHuBHO CTaBUTHCH [0 BUKOPUCTAHHSA 3apy0isKHOTO
IOCBiy IITOJIO 3aKPillJIeHHA IIpaBa Ha JIOKAYT, OCKITbKYI
10ro IpoBeIeHHA Y BiIIIOBiIb Ha OTOJIOIIIEHHS CTPAKY
m030aBUTH CTPANKYIOUMX MOKJIMBOCTI 3a TOTIOMOTOIO
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3aKOHHUX 3aC00iB 3aXHCTUTH CBOI eKOHOMIiuHi 1 corri-
asbHi mpasa [9].

IcHye TaKOXK pPAJ HAYKOBILIB, 0 JOTPUMYIOTHCA
MpOoMiKHOI MO3UIlil, MiK KaTeropuuHoio 3a00POHOI0
Ta go3BoJsioMm. Tak, MO3UITil0, COIPAMOBAHY Ha 3aXUCT
i mpamiBHUKiB, i poboTomaBIiiB, 3aiimae 1. {I. Kuceabos,
KW BBayKae, IO TPYJAOBE MPaBO He TIOBUHHE MATU
OQHOCTOPOHHIO CIIPAMOBAHICTb, OCKiJIBKU TaKa CUTY-
arig MOoYKe HaHeCTU MIKOAY HOPMaJIbHOMY PUHKOBOMY
PO3BUTKY €KOHOMiKU Ta iHTepecam pobotomasiiis [10].
B. B. JIazapeB BBaxkae, I10 iCHy€ JIMIIIE OAUH BapiaHT
3aKpillJIeHHS IIPAaBOMipPHOT0O 3aCTOCYBAHHS JOKAYTY
Yy HaIlioHAJIbHOMY TPYIOBOMY 3aKOHOJABCTBi, a came
Yy BUMIAAKy BUBHAHHSA CTPANKy HEBaKOHHUM Y BiAMOBiAL
Ha Takuii crpaiik. H. M. IlIBerib BBasKkae, 110 3arrpoBa-
IXKEHHS IHCTUTYTY JIOKAYTY He € TOIiJIbHUM, OCKLIBKI
B 3apy0iKHUX KpaiHax cTpaiiKkyoui HaMaramThCs I0-
KpAaIllUTH CBOI YMOBHU IIpalli, BUMAaraioTh IIi IBUINeHHA
3apo06iTHOI IIJIaTH Ta CTBOPEHHS OiJbII CIPUATIUBUX
peXkuMiB poboTH, ToAi AK B YKpaiHi MeToio cTpaiikiB
B OCHOBHOMY € OTPUMAaHHA HEOoJePsKaHoi 3apobiTHOI
miaatu. ToMy eBpomeiicbKui JOCBiA ¥ JaHOMY IIMTaHHL
MOKe cTaTtu peakituum. Jonyctumum y ii podyminui
€ JIUIlle BBeIeHHs B YKpaiHi 3axucHOTO JOKayTy [4].

¥V ropuanuHii siTepaTypi BUAIIAIOTE [Ba BUAY JIO-
KayTy 3aJIe;KHO Bif cuTyailii 3acTocyBaHHA HOTO PO-
6oTomaBIeM — OOOpPOHHNI i HacTynanbHuii. Ileprnit
BBaKaeThCS peaklIli€eio Ha CTpalk, a IPYTruil BUKO-
PHCTOBYETHCA POOOTOLABIIEM 34 BiICYTHOCTI CTPaliKy
3 MEeTOI0 HaB’ A3yBaHHAM IIPAIliBHUKaAM CBOiX YMOB.
Po3pisHAIOTH TAKOXK COJiTapHUM JTOKAYT, AKUH BiI0Oy-
BAETHCA Y TOMY BUNIAAKY, KOJIU BCi UM OiIbIIiCcTH PO6O-
TONABI[iB, YJIEHIB CHOiJIKKM POOOTOAABIIIB IiATPUMYIOTh
OKpeMHUX UJIeHiB CIIiJIKK B iX 60poTh0i 3 mpodciriaka-
mu. Sk 6aunMo i3 3apy0isKHOI MPAKTUKU, Y BUIIAAKY
KOJIM 3aKOHOTaBCTBOM KpaiH1 JO3BOJIEHO JIOKAYT, BiH
€ BUKJIIOUHO OOOPOHHUM, IO TOTO 3K O0OMEKeHUI PAIOM
IOIaTKOBUX YMOB.

ITapanenbHO i3 fUCKYyCiAMU HaYKOBIIiB IIPO IIPABO
Ha JIOKAyT BimOyBaauca HEOJHOPa30Bi cupobu 3aK0-
HOZABUOTO HOT0 3aKPITlJIeHHS 3a JOTIOMOT0I0 6araThoxX
MIPOEKTIB K OKPEMOTO 3aKOHY, BHECEHHS 3MiH 10 3V
«ITpo IopAIOK BUPIIIeHHS KOJEKTUBHUX CIIOPiB» a00 K
y KoHTeKcTi mpoeKTiB TpymoBoro kogexcy. Bapro 3ay-
BaKUTH, 1110 CIPOOU TAKOTO0 3aKPilieHHA OyIu Jiame-
TpaabHO npotunexkHuMu. Hanpukiaan, y npoekti Tpy-
nmoBoro Komekcy 2007 poKy IpOIOHyBaJIocs 3a00pOHUTH
JIOKAyT y IpoIleci Bpery rioBaHHA TPyAoBoro cmopy [12].
IIig moxayToM y JaHOMY IPOEKTI pO3yMisiocs 3BiIbHEH-
Hd 3a iHimiaTuBo po60OTOMABI IPAIiBHUKIB y 3B’ A3KY
i3 yuacTio iX Y KOJIeKTUBHOMY TPYAZOBOMY CIOPi uepes
iX y4acTh y CTPauKy abo K KOJIEKTUBHOMY TPYLOBOMY
CIIOpPi, 11O CYIIPOBOAKYETHCA JiKBigaIli€0 OPUANIHOL

ocobu. J[lauuit migxim 10 MOHATTSA JOKAYTY BUTAETHCA
BYBBKUM, TaK SK OTOJIOIIEHHS POOOTOLABIIEM JIOKAYTY
TATHE 3a c00010, IEePIII 3a BCe, TUMUYACOBe IPU3YITNHEH-
Hs POOOTH IIiATIPHUEMCTBA, a He Horo JiKkBigariio.

Taxo:x icayBaB [IpoexT TpymoBoro komexcy 2014
POKY, AKMI B3araji IpoirHopyBaB AaHe muTaHHdA. [13]
IIpoexT He mepenbauas Hi Jerasisallii mpaBa Ha JIOKAyT,
Hi 3a60POHY, He POSTVIALAI0YYN IIPU IILOMY HAaBIiTh IPABO
Ha ctpaiik. OcTanHi TpoeKTH KoaudikaIii TpyaoBoro
3axkoHozaBcTBa Hanpukinii 2019 pory, a came IIpoexT
Tpynmosoro komekcy Yrpainu Ne 2410-1 [14] ra IIpoekT
TpynoBoro komekcy Yrpainu Ne 2410 [15], samurmnanu
B cuJii mostoskeHHs 3Y «IIpo mopsAmok BuUpileHHs KO-
JIEKTUBHUX TPYAOBUX CIOPiB (KOHMJIIKTIB)», aje He
mepenbavanu JOAATKOBO 3a60POHY UM M03Bija mpaBa
Ha JIOKayT.

27 rpynusa 2019 pory no Bepxosuoi Pagu Yxkpainu
HapOJHUMU AellyTaTaMu 0yJI0 IMOJAHO IPOEKT 3aKOHY
VYpaiau «IIpo crpatiku Ta moxaytu» Ne 2682. Cama
Ha3Ba 3aKOHOIIPOEKTY TOBOPUTH PO Te, IO B OCHO-
Bi f1OT0 JIEKUTH IPOIMO3UIid YCYHEHHA IIPOTaJuHU
Y YMHHOMY 3aKOHOIABCTBI 111010 ITPABOBOT'O BPETYJIIO-
BaHHSA JOKAYTiB AK IIPaBa, MIPOTUJIEIKHOMY IIPaBy Ha
crpaiik[16]. Hapasi 1eif 3aKOHOIIPOEKT OIIPAIlbOBYETHCS
komiteramu BPY. Bigmosizuo no BucHOBKY KomiTeTy
3 MUTaHb iHTerparii Ykpainu 3 €sponeticbkuM Coro-
30M IIPOEKT 3aKOHY 3a CBOEIO METOIO He CYIIePeuuTh
IiJgaM YTOIU PO acoIliaiiio Ta MisKHapOSHO-TIPABOBUM
3000B’s13aHHAM Y KpaiHu, aje IoTpedye JoompaloBaH-
Hs 3 METOI0 HaJIe’KHOT0 BpaxyBaHHS IT0JIOKEeHb CTaTTi
6 €BpormelicbKoil comianbHOI xapTii Ta Pekomerngaii
MOIT Ne 92.

Bapro 3ayBamuru, 1110 IpaBo Ha JOKAYT 3aIPOIIO0-
HOBaHe y IpoeKTi 3akony YKpainu «IIpo ctpaiiku Ta
JokayTu» Ne 2682 i3 ypaxyBaHHAM IIeBHUX 00MEIKEHb.
Tak, HaTpUKJIAL, IependaueHa 3a00pOHA OTOJIOIIIeHH S
Ta IPOBEASHHS JIOKAYTiB HA IiAIPHUEMCTBAX, AKi MaioTh
3a00proBaHICTh i3 BUILIATH 3aPO0iTHOI MJIATH, €AUHO-
r'o COIiaJbHOI0 BHECKY, IIOJATKiB Ta 000B’ I3KOBUX
IJIaTesKiB mo OI0IKeTiB Bcix piBHiB, a TaKOXK y pasi,
KOJIM BUMOTH IPAIiBHUKIB CTOCYIOThCA BUKOHAHHSA
poboTonaBiieM YMOB TPYIOBUX TOTOBOPiB, KOJEKTUBHUX
JIOTOBOPiB (Yyrom), BUKOHAHHA BUMOT 3aKOHOJaBCTBA
Vkpainu, yxuiaeHHa poOOTONABIA BiJl BEIeHHSA KOJeK-
TUBHUX IIePETOBOPiB.

Ha mamy nymry, 0ymae fopeuyHo y BUIaaKy 3aKpi-
TIJIeHHA IpaBa Ha JIOKAyT TaKOYK BCTAHOBUTH I PO6O-
TOAABILA TaKi 00MeKeHHs, K «3a00pOHAa OTOJIOIIIYBATH
JIOKAyTH Ha IIiAIIPUEMCTBI, 1110 Ma€ 3a00proBaHicTh i3
BUILIATU 3aPO0iTHOI mJIaTu Ta y BUIAAKY, AKIIIO IIPO-
BeeHHSA CTPaNKy Oyae IPOBOAUTHUCSA i3 TAKOIO YK BU-
MOT0I0» . 3aKPillJIeHHA I[bOTO ITOJOKEHHS 3aXUCTUTh
IIPaBO IPAIliBHUKIB HA IPOBEJIEHHS CTPANKY Ta JOIO-
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MOXKe VHUKHYTU eKOHOMiUHOT0 TUCKY Ta HuX. JIoKayT
He Mae OyTHU IpefMeTOM TUCKY Ha mpaiiiBHuKiB. Moro
HaBImakKu Tpeba 3aKpinuTu came y TaKOMY BUTJIALL,
1100 TOTPUMYBAJIOCS IIPAaBO IPAI[iBHUKIB Ha cTpaiik
i mpu mboMy iHTepecu pobOTOAABIA OyIU rapaHTOBAHL
IpaBOM Ha JIOKAYT.

Taxko:x mpaBo poOOTOAABIA OTOJIOIIIYBATH JIOKAYT
Heo0XiTHO 00MeKUTH 3a00POHO0 MOT0 OTOJIOIIeHH A
IJid HaB’ A3yBaHHA IIPaIliBHUKAM CBOIX YMOB 3a Bif-
CYTHOCTi CTpaiiky, OCKiIbKY TaKUii JIOKayT Oy/Ie MaTu
pucHU HaCTyMaJbHOTO, MIPAKTHUKA BUKOPUCTAHHSA TKOTO
Oys1a 60 ABHUM €KOHOMiUHUM THCKOM, IT1I0 He MOKe BU-
KOPUCTOBYBATHCA JKOJHOIO IEMOKPATUUYHOIO KpaiHO0
cBiTy. Take oOMeKeHHsA JACTh YiTKe YSABJIEHHSA Po0o-
TOIABISIM IIPO T€, IO JIOKAYT MOKJINBUM JIUITIE ¥ TOMY
BUIIAIKY, KOJIU Bi o6opoHHMii. JIoKayT, 3a IPUKJIAL0OM
CTpaiiKy, He Ma€ OyTH OTOJIOIIIEHM B 30HAX CTUXIAHOTO
JnXa, a TAKOXK B PerioHax, y AKUX B YCTAHOBJIEHOMY
TOPSAAKY OT'OJIOIIIEHO BiiCbKOBUH, HAJA3BUYAHUN CTaH,
a TaKOXK B iHIIIMX BCTAHOBJIEHUX 3aKOHOM BUIIATKaX.

3aKOHOJABCTBO 3apy0isKHUX KpaiH, OKpPiM HaCTy-
HaJIbHOTO Ta 000POHHOT'O BUAIIAE TaKi BUIHU JIOKAYTY,
SAK JIOKAYT, IO MOJIATa€ Y TUMYACOBil 3yITMHITL poOOTH
a00 y BUIIaAKy 3HAYHOT'O CKOPOUEHHS 00CATiB BUPOO-
HUIITBA MiAOpPUEeMCTBA POOOTOLaBIIEM, IPHU IILOMY i3
ONHOYACHUM IPUNMHEHHAM BUILJIATH 3aPOOiTHOI IIIaTH
OpaliBHUKAM i JIOKayT, AKUH Iepeadauae KOJIeKTUBHE
3BiJIbHEHHS IpaIiBHUKIB i3 iHinmiaTuBu poboTomaBIlsa
y 8B’SI3KY i3 OTOJIOIIIEHHAM CTPaiKy. [ pyry mpoienypy
JIOKayTy BUKOPUCTOBYIOTH ypanu i migmpuemiri CIITA,
®pannii, Anornii, Mekcuku, IIIBerrii, axi 3acTocoBy-
IOTh MacOBe 3BiJIbHeHHA AK KpalHil 3acib, Marouu Ha
MEeTi TaKMM YMHOM 30eperTu «coliaabHuii Mup». Ha
HAITy IYMKY, IPYTUI BapiaHT JJOKAYTy He € IOIJILHUM,
OCKiJIbKY BpaxoByIOUM MpobIemMy 0e3pobiTTsa B Kpaiwi,
HaJaHHI MOYKJIUBOCTI POOOTOAABITIO 3BiILHUTH IIPAILiB-
HUKIB IIigIpreMCcTBAa JIUIIE IOTiPIIUTD ITI0 CUTYAIIifo.

Jo1iibHO 3aKpinuTH IpaBo PoOOTOLABILA OTOJIO-
IIyBaTH JIOKAYT JIUIIIE Y BUNAJKy BUSHAHHA CTPAUKY
He3aKOHHUM Ta Y BUIMAAKY, AKIIO BUKOHAHHA YMOB
cTpalky, Ipu3Beae 0 OAHKPYTCTBA IiAIPUEMCTBA.
ITomo mepIoro BUIaaKy, TO HEOOXiTHO 3BEPHYTUCSA
o moJioskeHb ctaTTi 22 3Y «IIpo mopAgoK BUpPillIeHH A
KOJIEKTUBHUX TPYJAOBUX CHOPiB (KOHMDIIKTIB)» He3a-
KOHHUMMY BU3HAIOThCA CTPAKU, II[0 OTOJIOIIEeHI 6e3
IOTpUMAaHHSA MPaIliBHUKAMU BUII[eHABEAEHOTO 3aKOHY,
po3moyari i3 mopyIIeHHAM HOT0 BUMOT, AKII[O BUMO-
'Y CTPAWKy HOPYIIYIOTh ITPaBa JIIOAUHU Ta 3aKJINKAa-
IOTh 0 3MiHU KOHCTUTYIIiITHOTO JIady, a TaKOMXK AKIIO
IPAaIiBHUKY YXUJIAIOTHCA Biil IDUMUPHUX IIPOILIENYD.
BigmosigHo 1o mososkeHb cTaTTi 23 BUIlEeHABELEHOI'0O
3aKOHY 3asBa poOOTOZAaBISA ITPO BUBHAHHSA CTPAUKY
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HEe3aKOHHUM POBTJIAAAETHCA Y CYLOBOMY IIOPAAKY HE
misHiIle SK y ceMUIeHHU# cTPoK. Pilenusa cyay mpo
BU3HAHHSA CTPAKy HE3aKOHHUM 3000B’s13y€ yUaCHUKIB
CTpaliKy IPUIHATH PIllIeHHA PO IPUIUHEHHA ab0 BiJ-
MiHY OT'0OJIOIIIEHOTO CTPaliKy, a IPaIliBHUKIB pO3IIoYaT
po0oTy He mi3HiIlle HACTYIIHOI OOU Hicsa JHS BPYyUeHHS
KOIIil TaKoTo pilleHHs cy1y opraHosi abo oco0bi, 1110
0u0JIIO€E cTpadik [2]. ¥V BUNagKy, AKIT0 IPAiBHUKNT
HPOTATOM 400U i3 AHA 03HAMOMJIeHHS i3 pileHHIM
CyZy He BUKOHAIOTH IIUX BUMOT, POOOTOLABITIO, 3aJId
3a0e3ITeueHHA CBOIX iHTepeciB Ta yHUKHEHHS OaHKPYT-
CTBa HiATIpHeMCTBa BapTO CKOPUCTATHUCS IIPABOM Ha
OTOJIOIIIEHHSA JIOKAYTy.

IITomo ppyroro BUNIAAKY, KOJIU BUMOTH CTPAUKY IIPU-
3BEIYyTH 0 HETJIATOCIIPOMOIKHOCTI i AITPUEMCTBA, TO
IpHU I[bOMY 000B’ I3K0BOIO YMOBOIO OTOJIOIIIEHHS JIO-
KayTy € HaJJaHHSA POOOTOIaBIIeM IIepe]] TAKUM OT'0JI0-
IIeHHSIM OpTaHy, 110 Kepye CTpaiikoM, TOKYMEHTiB Ta
indgopmarrii, AKi migTBEpAKYBaIM OU, 1[0 BUKOHAHHS
BUMOT CTPafiKy IIPU3BeAe 10 HeILIaTOCIIPOMOKHOCTI
(baHKpYTCTBA) IiAITPUEMCTBA, YCTAHOBU, OPTaHizarrii.
I numre miciis Toro, AKIMO Y PO3YMHHIMA CTPOK OpPraH,
110 Kepye CTpaiiKkoM, Ta poOdoToaBeIlb He YKJIAAYTh
OUChMOBOI Yoy IITOJ0 YMOB CTPaiKy, abo K TaKui
oprau 6y/e yXUJIATHUCS Bifi meperoBopiB, MoKJIUBe Oy e
OT'OJIOIIIEHHS POOOTOLABIIEM JIOKAYTY.

BucnoBku. 3anpoBaa:keHHsA B YKpaiHi mpaBa Ha
JIOKAyT 00TOBOPIOETHCSA HAYKOBI[IMH BiKe He OJUH PikK,
TOMY Hapasi rocTpo CTOITh MUTAHHSA IIPO 3aKOHOLaBUE
3aKPilJIeHHA HOTO CTAaTyCy Ta IPOIleAyPH. 3aKOHOJaB-
1110 BAPTO BUBHAYUTH IX MIJIAXOM ab0 mpamoi 3a60poHY,
a00 T03BOJTY 3 ypaXyBaHHAM PANy oOMesKeHb. BumaeTs-
¢, 110 TO3BiJ JIOKAYTY AOIIOMOYKEe YHUKHYTH TAKUX
CUTyAallill, KOJI1 Po00oTOaBellb 0e3 3aKOHHUX ITiICTaB
3aCTOCOBYBATHME JI0 IPAI[iBHUKIB 3aX0111 EKOHOMIiY-
HoTro TuCKY. Take 3aKkpinyieHHa He IPU3BE/E O IOPY-
IIeHHS IpaBa Ha CTPaiK, AKIIO JIOKAYT MOXKHA Oyme
OTOJIOIITYBATH JIUIIIE Y BUMIAAKY HE3aKOHHOTO CTPANKY
YW Y BUIIAAKY, KOJU 3aJ0BOJIEHHS BUMOT CTPaiiKapiB
pu3sBeie 10 6aHKPYTCTBA IiAIPUeMCTBa. 3aAJ 3a6e3-
TeueHHsA PiBHOCTI ITpaB MpaIriBHUKIB Ta pod0TOAABIIA,
BPaxXOBYIOUM AOCBix 3apyOisKHUX KpaiH, BApTO HAZATUA
iM 3aKOHHi MOKJIMBOCTI IIIOI0 3aXMCTy CBOIX iHTepecis,
aJjie BU3HAUUBIIY TaKi yMOBHU peaJizariii mpomenypu
JIOKAyTY, 1110 OyAyTh 30epiratu 6aaanc mizxk Humu. Ha
HAIIy IYMKY, 3aKPillJIEHHA TOHATTHA JIOKAYTY € MOK-
JIUBUM Yy TAKOMY BUTJIALL: «JIoOKayT — Ie THMYacoBa
3ynuHKA POOOTHU MiAIIPUEMCTBA, IO CYITPOBOIIKYETHCA
OPUOMHEHHSIM BUILJIATH 3apO0iTHOI IIJIaTH Ta OT0JI0-
HIyeTheA PoOOTONABIIEM YV BUNIAJKY, KOJIU BUKOHAHHSA
YMOB CTpaiiKy MOJKe IPU3BECTH 0 OaHKPYTCTBA IIij-
TIPUEMCTBA» .
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IHTEPHET Y XXUTTI NPALIIBHUKA JIEPYXABHOI CNY)XbU
WHTEPHET B YXU3HU PABOTHUKA TOCYAAPCTBEHHOW CNY)XXbbI
THE INTERNET IN A CIVIL SERVANT’S LIFE

AHoTauis. CTaTTs NpUCBSYeHa aHANi3y He2ATMBHUX ACMeKTiB BUKOPUCTAHHS COLIAIbHUX Mepex Y gepaBHiii cayx6i Ta
00JpYHTYBAHHIO HEODXIGHOCTI MPaBOBO20 BPe2Y/IOBAHHS MOBEGiHKM C1y>KO0BUIB B iHTepHET-NPOCTOPI. 3a3HAYAETHCS, LLO BIpTY-
a/bHUIA MPOCTIp IHTEPHeTY CTAB e OGHUM MICLieM KUTTS Cy4dCHOI II0GUHM, B TOMY YNC i gepyKaBHOR0 c1yx6oBus. [10gibHO
¢i3uyHOMY Ta couianbHOMY MPOCTOPY, NOGUHA B HBOMY 3gATHA GisiTy, OY Ty GKTVMBHOIO, BI/IMBATY HA CUTYALIO TA iHLIMX l0ge,
nepebyBaiouy B Tkl xe 3a/1eXHOCTI Big iX 3B0POTHO20 BMAMBY. Big gepxxaBHux ciyx00BUiB Lie BUMA2a€ MigBuMLLeHOI BigrnoBi-
ganbHOCTI 3a 3MICT gOnuCiB T4 MOGABAHY HUMM Y COLIQIbHUX MEpPexax iHHopMaLlito, TAKOX yCBIGOMIEHHs TO20, L0 YTBOPIOBA-
Hi TyT 3B93KM BCe X NigrnopsAgKOBYIOTHCA 3aKOHAM | MPABM/IAM BIPTYA/IbHOR0 KMTTS.

HazonowwyeTbes, 1o HeobXigHMM CTAE BPAXyBAHHS CTyO0BLSIMM CaMOI cneLmiku Mepex, 3gaTHUX HecTu neBHi Hebe3ne-
k1. MOXMBUM CTA€E BTOP2HEHHS! B iX MpogeciiiHe Ta NpuBATHe XMUTTS, y MepCOHAbHI gaHi; Moxe 3GiCHIOBATUCA LLOGO HUX
LWAHTAX, NOAITUYHNI TUCK TOLLO.

AKLIeHTYETbCS yBA2a HA TOMY, L0 3 OOKY gep)KaBu BigCyTHE HAIEXKHe BPe2YIIOBAHHS eTMYHOI MOBEGIHKI gepyKaBHUX CITYX-
6OBUiB B iHTEpHET-MPOCTOPI. BOGHOYAC MOKA3YETHCA MiXKHAPOGHMIT OCBI] Y MUTAHHI Bpe2ytOBAHHS CoLianizavii gepxxaBHo20
C1yx00BUSA B iHTepHET-CepeqoBuLLi. ABTOPY JOCTIgXKYIOTb aKTU 3apybiHO20 30KOHOGABCTBA, L0 Pe2y/IioloTh came MUTAHHS
B3aeMOgii peasibHO20 TA BipTYAIbHOR0 XMUTTS gepKaBHO20 C1yx00BUS. Ha OCHOBI Lib020 pOBUTLCSA BUCHOBOK MPO Te, WO HA
PIiBHI gepxaBu goLiIbHUM € BBEGEHHS CreLianbHUX pekoMeHgauiyi abo eTMYHO20 KOgeKCy, Lo peaiameHTyBaB bu npasuaa
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BEgeHHS! IHTEePHET-KUTTS gepKaBHUX Cy)XO0BLIB. TAKOX MigKPeCIIOETbCS, WO 3HAYHUM KPOKOM Gl MOGJONAHHS iHTepHeT-
npobnem cyx6oBLiB 3gaTHA CTATY iMNIEMeHTALis BignoBigHMX HOPM 3AKOHOGABCTBA BeankobpuTaHii go Ykpainm.
KntouoBi cnoBa: IHTepHerT, covianbHi Mepexi, gepyasHi cyx60BLji, ETUYHI BUMO2U, Gep)XaBHe pe2y/TIoBaHHSI.

AHHOTaums. CTaTbs MOCBSAILLEHA AHA/IN3Y HE2ATUBHbIX ACMEeKTOB UCMO/Ib30BAHMS COLMA/IbHBIX CEeTell B 20CygapCTBeHHOM ciyxbe
1 060CHOBAHMIO HEOOXOGMMOCTM MPABOBO20 PeY/IMPOBAHMS MOBEJeHMSs CTyKALUMX B MHTEPHET-MPOCTPAHCTBe. OTMeydeTcs, 4To
BMPTYQ/IbHOE MPOCTPAHCTBO VIHTEPHETA CTAHOBUTCS elLje OGHUM MeCTOM YKU3HW COBPEMEHHO20 4esIoBeKd, B TOM Yncie 1 20Cygap-
CTBEHHO20 Cy)KaLLe20. [10goOHO Pr3M4ecKkomy 1 CoLManbHOMY MPOCTPAHCTBY, YesoBeK B HeM crnocobeH geicTBoBATb, ObITb AKTUB-
HbIM, BMSITb HO CUTYAUMIO U gPYauX Jl0gei, HaX0gSICh B TAKOM Ke 3aBUCMMOCTM OT MX 00PATHOR0 BMSHMS. OT 20CygapCTBEHHbIX
cnyKawmx 1o TpebyeT MoBbilLeHHOI OTBETCTBEHHOCTU 3a COgepiKaHue COOBLLeHMIT 1 MOgaBaemyto UMM B COLIMANbHBIX CETSIX MH-
gopmaumio, TakxKe MOHUMAHKS TO20, 4TO 06PA3yeMble 3gech CBS3M BCe e MOGUMHSIIOTCS 3AKOHAM ¥ MPABUIAM BUPTYA/IbHOM KU3HM.

[ToguepkuBaeTcsl, 4TO HeOOXOgUMbIM CTAHOBMUTCS YYUTBIBAHME CAYKALUMMM CAMOV CreLmudukmn cetei, criocobHbIX HECTH
onpegeseHHyt0 0nacHOCTb. BO3MOXHbIM CTAHOBUTCS BTOPXKeHME B UX MPOPeCCMOHANbHYIO 1 IMYHYIO KW13Hb, B IEPCOHA/IbHbIE
GaHHbIE; MOXeT OCYLLECTB/ISATbCS 110 OTHOLLEHMIO K HUM LUAHTAX, MOIMTUYECKOE GaB/IeHne U T.4.

AKLEHTUpYeTCs BHUMAHME Ha TOM, 4TO CO CTOPOHbI 20CygapcTBa OTCYTCTBYET JO/KHOe ype2yIMpoBaHMe STUYECKO20 Mo-
BegeHusi 20CygapCTBEHHbIX CYXALMX B MHTEPHeT-MPOCTPAHCTBe. OGHOBPEMEeHHO MOKA3bIBAeTCS MeXJyHAPOgHbIA onuT B
BOMPOCAX ype2yIMpoBaHus COLMANM3aLmm 20CygapcTBEHHO20 CYKALLe20 B MHTepHeT-cpege. ABTOPbI UCCIegyIOT aKTbl 3apy-
bexxHo20 3aKOHOgaTebCTBA, pe2ynpyloLme BOnpoChl B3AMMOGeCTBIS PeasibHOM U BUPTYAIbHOM XM3HM 20CYgapCTBEHHO20
cykate20. Ha 0CHOBAaHMM 3TO20 genaeTcs BbIBOG O TOM, YTO HA ypOBHe 20CygapCTBa LienecoobpasHbiM SB/SIETCS BBegeHne
CreLmabHbIX pekoMeHgauui Wam 3TYecko20 Kogekcd, KOTOpbIi Obl pe2iamMeHTUPOBA NpaBuaa BegeHns UHTePHET-KN3HM
20CygapCcTBEeHHbIX CIYKALLMX. Takke MnoguepkUBaeTcs, YTO 3HAYMTE/IbHbIM LLIA20M K PeogoieHnIo MHTepHeT-pobieM Ciyxa-
LMX MOXeT ObITb UMMIEMEHTALMS COOTBETCTBYIOLMX HOPM 3AKOHOGATebCTBA BeMKOOPUTAHNM B YKPAnHy.

KnioueBble cnoBa: VIHTEPHET, couManbHble ceTy, 20CygapCTBeHHble CyKalyme, STnyeckme TpebOBAHMS, 20CYgapCTBEHHOE
pe2yn1poBaHme.

Summary. The article is dedicated to the analysis of negative aspects of the use of social media in civil service and the
substantiation of the necessity of legal regulation of civil servants’ conduct in the web space. It is mentioned that the Internet
virtual space has become another new place of life of a contemporary human and a civil servant as well. Like in physical and
social space, a human is able to act, be active, influence the situation and other people while equally depending on their reverse
influence. This requires greater responsibility from civil servants for the content of their posts and the information shared by
them on social media as well as understanding that contacts established there shall still obey the law and the rules of virtual life.

Emphasis is put upon the necessity of civil servants’ considering of the specific nature of social media that can constitute
certain dangers. It becomes possible to invade their professional and private life, their personal data; they may be blackmailed,
put under political pressure and so forth.

Focus is placed on the absence of proper regulation of civil servants’ ethical conduct in the web space by the state. At the
same time, the article shows international experience in the matter of regulation of a civil servant’s socialization in the web
space. The authors examine foreign legislative acts regulating the particular question of the interaction of a civil servant’s real
and virtual life. This leads to the conclusion about the advisability of the introduction of special recommendations or an ethical
code which would regulate the rules of conducting civil servants’ web life. It is also emphasized that the implementation of the
corresponding rules of British legislation into Ukraine would become a significant step to resolving civil servants’ web problems.

Key words: Internet, social media, civil servants, ethical requirements, state regulation.

I_Ioc'ranomca npobseMu. Y mepios CTPiMKOro TexXHO-
JIOTiYHOTO PO3BUTKY Ta IiMKUTaIi3alIlil cycHiab-
CTBA COIliaJIbHi MeperKi HaCTiJIbKU BXOIATH y HAIIIEe
JKUTTSA, IO CTAIOTh HEBig eMHUM HoTo aTpudyTOM,
IPOHUKAIOUU AK Y IiJI0BY, TaK i mpuBaTHy chepu, 3Mi-
HIOIOUHY Ta TpaHchopMyooun ixX. 3HAUEHHS ITUX 3MiH
IJIS TIOJWHMY i CyCITiJIbCTBA, MacIITadu iX BIJIUBY, Bif-
IOBiZaJIbHICTh KOJKHOTO 3a iX HaCHiIKM — NUTAHHI,
1[0 IPUBEPTAIOTH yBaAry JOCJIJHUKIB, y TOMY UMCJIIi
i B ramysi mpaBa.
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Amnaxis ocraHuix mocaimskens i my6mikaniii. [{ocori-
IPKEeHHIO POJIi Ta 3HAUeHHA [HTepHETY B JKUTTI IepsKaB-
HUX CJIyK00BIiB mpucBaudeHi poboTtu O. C. ITeTpeHKO
[3], T.3. Epumosna [4], A. Peppeiipa [6], P.1. Pameiiko
[8], B. K. Konresoi [9], T. lllammaxk [12], JI. M. Jle-
xaud [13]. IIpoTe HeraTUBHUI acIIeKT BUKOPUCTAHHSA
COIliaJIbHUX MepeXK y Aep KaBHill cay:k0i maiizke He
IOCJIiIsKyBaBCA.

®dopmyTIOBAHHA ITiJIeil cTaTTi. AHATI3 HETaTUBHUX
aCTEeKTiB BUKOPUCTAHHS COIiaJIbHUX MEPEXK y IeprKaB-
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Hili cory:x06i Ta OOTPYHTYBaHHSA HeoOXiTHOCTI IIpaBoOBOro
BperyJIloBaHHS IIOBEIiHKH CJOYy:KOOBI[iB B iHTEepHET-
IpPOCTOPi.

Bukaan ocHOBHOTO MaTepiaJjy 3 IOBHUM OOI'PYH-
TYBAHHAM OTPMMAHHMX HAYKOBUX pPe3yabTariB. ['pyma
BUeHUX mix KepiBuumrsom Jlaumiens Minaepa (Daniel
Miller), mpodecopa aHTPOIIOJIOTI] B YHIBEPCUTETCHKOMY
kosaemki JlonmoHa, aBTopa 6araThb0xX HayKOBUX IIPAIlh
3 nudposoi anTponosorii (Digital Anthropology),
mpoBeJia IT'PYHTOBHE HOCJiAKEeHH POJIi COMialbHUX
Mepex y cyuacHoMmy cBiTi. ITepedyBatoun 15 micsairis
y meKinbpKox Kpaiumax cBity (Kuraii, Bpasunaia, Ty-
pevunHa, Ynii, [agia, Auraia, Itania i Tpurinan),
Jle BOHY BUBYAJIU HE TiIbKU ILIaT(POPMU, ajie i KOHTEeHT
COIiaIbHUX Mefia, JOCTiTHUKY CIIpo0yBau 3p03yMiTH,
YoMy JIOAU «IYOIiKYIOThCA» Ta AKI HACTIAKU IIe Mae
IJI X )KUTTA. BUCHOBKY BUEHUX BUABUJIUCA JEIT0
HeCIIOZiBaHMMM, OCKiJIbKY BOHU IIOKAa3aJiu, 1[0 COILi-
anbHi Memia — 1e 6isbIie, HiK ITPOCTO KOMYHiKaIlid,
e Micie, ge mu :KuBemo [1].

Iamumu cnoBamu, e o3HaUYaE, 1110 CHOTOMHI IIPOCTIP
OyTTSA peajbHOI JIOAWHU POSIINPIOETHCI A0 0e3MeK-
HoCTi. AnsKe BoHa mepebyBae He JIuIIe y (pisuuHOMY
Ta COIiaIbHOMY IIPOCTOPi, a ¥ BipTyaJbHOMY ITPOCTOPi
IuTepHeTy, 110 Ma€ CBOI CTPYKTYPHI Ta mporecyaabHi
XapaKTepPUCTUKHU, 3a0e3MeUYI0UN TUM CAMUM HOBUI BUT,
AKTHUBHOCTI JIIOAMHY B HboMY. Ilomi6HO 10 (hismunoTO TA
COITiaJILHOTO, IIe¥ MPOCTiP TeXK Ja€ MOKJINBICTD JIOAUHL
pyXxaTucs B HbOMY, IIEBHUM YMHOM JifATH, BIIMBATU HA
CUTYAIIiI0 UM iHIITUX JII0Ael, mepedyBaoun B TaKi ixe
3aJIEIKHOCTI BiJl IX 3BOPOTHOTO BILJIUBY.

Besmepeuno, 1110 11e [J15 HaC Ma€ BeJINUe3He TTO3UTUB-
He 3HaUeHHA. [IpoTe He JOCTATHRO 30CEPEIKyBaTH yBa-
Iy Jullle Ha TO3UTUBHIN CTOPOHI I[HOTO HOBOT'O SABUIIA.
TexHOJOTiYHO HOBU cIIOCi0 cycmibHOI KOMYHiKaILil
Ta aKTUBHOCTI JIIOAMHY Mae i ¢cBol MinycH.

SHAUHUM HEJOJJIKOM COIliaJIbHUX MePeK IJId Oyab-
SAKOI 0COOMCTOCTi, B TOMY YMCJIi i [epKaBHOTO CIYK-
0OBIIA AK 3BUYANHOIO KOPUCTYyBaUa COIliaJIJbHUMU Me-
pesKkaMu, € BeJIUKUHA 00CAT «iHTepHeT-CMIiTTA», AKe
HepiJKOo CTOMJTIOE i HaBaHTaKy€e HEPBOBY CCTEMY a00 2K
(opMye HeTPABUJIbHI YABIEHHS Ta HEKOPEKTHI 3HAHHS
3 IeBHOI TEMaTUKMU.

Heratusuum BoiuBom Mepe:ki Ha gij0BY JI001-
HY € i Te, III0 TYT BOHA MOJKe 3HAUTHU AJis cebe HOBUM,
BipTyaJsbHUY IPUTYJIOK BiJl CKJIAZHUX peaJsIiii cydac-
HOTO JKUTTs. 3aMiCTh aKTUBHOI, BIIKPUTOI JKUTTEBOL
mo3uilii, 6akaHHA 3MiHNUTH OiHiCHICTH Ha Kpalle, iHi-
IMif0I0UYM HAYKOBi JOCTiI)KeHHA, IporpaMu, pealbHi
3yCTpiui TOIO, BOHA MOJKe IIPOCTO iJIF030PHO BTEKTU
B KOMII IOTePHI irpu UM 3JI0B’KUBATHU COIiaIbHUMH Me-
pexaMu, 3aJIUINaounch 6aiayKo10 10 miicaocTi. I1im-
KOM 3aKOHOMipHO, 1110 3 HeJTaBHiX ITip aKTUBHO 00T'0BO-

PIOETHCS BiKe HOBA MpobJieMa — iHTepHeT-3aJ1eKHiCTh,
II10 TSATHE 3a CO00I0 1IN KOMILIEKC ITP0o0JIeM CoIiab-
HOT0, IICUXIYHOI'0, MEJUYHOTI'0 Ta iHIIIoro xXapaxrepy [2].

Ta mpobemMa BipTyaIbHOTO IPOCTOPY OYTTS IO~
HU € IIle CKJIAAHIIIO00, HijK 11 macuBHiCcTL, BTOMA UM,
HaBiTh, cycmiabHa Oalay:xicTh. ChOroaHi JoCaigHUKYT
BBaKaloTh, 1[0 COIliaJbHi Mepe:Ki AJisd KOPpUCTyBadiB
3maTHi 0yTy HaBiTh HeGe3meuHnMU. AKe Meperxki cra-
I0OTH «CEPEIOBUILEM, ¥ AKOMY MOYKYTD BiZi0yBaTHCA IIPO-
Iecu Ha 3pasoK COIiaJbHOI emiemMii, Kot KopucTyBadi
«3apaKyIOThCA» TIEBHUM HACTPOEM, YCTAHOBKAMU TOIITO
yepes MmomupeHHs ingopmariii» [3, c. 93]. Haue Bipyec,
iHdopMmaIisa y Meperkax 3JaTHa BUKJINKATU CBOEPITHY
COIliaJIbHY eIli/IeMil0, OCKiJIbKY BOHA MOJKe «3acTpsAra-
Ty maM’ATi, 11 HEMOYKJINBO BUKUHYTH 3 TOJIOBU » , 1110
Hajae ifi 03HAK «BipyJIeHTHOCTi» (maToreHHnocti). Taxa
iH(opmMaliisa He TiIbKU 3aaM’ ATOBYETHCSA, a i BUKJINKAE
baskaHHA moaismTucsa Heto [Tam ske]. [Lia cay:x00BId 11e
Hece HeOesIeKy «3apas3uThCA» IIeBHUMU HeTaTUBHUMU
HacTpoAMHU ab0 YyCTaHOBKAMU, MEeCTPYKTUBHUMU IJIA
1ioro npodeciiHoI BigJIbHOCTI.

Kpim Toro croroaHi 10BOAUTHLCS BPaXOBYBATH i Te,
110 BipTyaJjbHA COIiaJbHICTDh € Hi YUM iHIIIUM, AK BU-
JI03MiHEHOIO KOITi€0 peabHOI COIiaJIbHOCTI, 1i1 He ifeH-
TUYHOIO, ajie 3JaTHOI0 YTBOPIOBATH BiKe BJIACHI KOITii.
SckpaBUM IPUKJIALOM IIHLOTO € iHTEpHET-MEMU, Je CaM
TepMiH «MeM» (BiZ rperbKOro «MOoAiOHICTL» ) 0O3HAUAE
3IAaTHICTH JO peIlTiKaIlii, yTBOpeHHS BJACHUX KOITiid.

Bunaukaroui Kormii Komiii BipTyaabHOI cOIiaJbHOCTI,
Y CBOIO Uepry, TeK MOKYTh IePEeHOCUTHCSA Ha pealbHe
JKUTTS, IEPETBOPIOIOYM HIOT0 HAa CUMYJIAKD, Ha HEIIOB-
HOI[IHHY iMiTaIlifo CIPaBKHBOTO JKUTTA. ¥ TOU Ke uac
JIIOJIY B PEaJIbHOCTI MOKYTh 3 JIeTKiCTI0O BUOYIOBYyBaTHU
Mi2K cO00I0 BiTHOCHHY 3a 3pa3KoM CBOIX B3acMuH y Me-
pexxi. [ coyKO0BIA Ie MOJKe 3arPOKyBaTH IIepeHe-
CEeHHAM MapKepiB 3 0JHOT'0 IPOCTOPY JKUTTHA B iHIINHI
3 OTHOYACHUM, TaK O MOBUTHU, «3a0yBaHHAM» HOPM
i minHOCTEH, BUPOOJIEHUX CYCHiIBCTBOM YIIPOLOBIK TH-
CAYO0JIITh. A IIe HiBeJII0e caM CeHC Jep:KaBHOI CIIy:KOu,
moTpedy i MOKJIMBICTE JOomOMAraT iHIIUM. 3 IILOTO
MIPUBOAY BUEHI KOHCTATYIOTH, IO YTBOPEHi B cOIliab-
HUX MepeKax 3B’ A3KHU, AKi 3aHAIN TBEPAi CyCIiIbHL
mo3uIrii, € 6e3 0COOMCTICHUMU Ta MIBUIKOILINHHIMMU.
Ilpu BCiii cBOill HEOPAMHAPHOCTI Ta IPUBAOJIUBIH 10-
CTYITHOCTi, BOHUY HiIIOPSAAKOBYIOTHCSA 3aKOHAaM i ITpa-
BUJIAM BipTyaJIbHOTO JKUTTHA, T030aBIAI0OUN pPeaJbHe
SKUTTSA JIOIUHU YYTTEBOCTI, JIOAAHOCTI, B3AEMOPO3Y-
MiHHSA, CTAIOYM TUM CAMUM HeOe3IIeUHUMU.

HeratuBHUM acmeKToM coIliaJlbHUX Mepe:K € i Te,
1110 BOHU 3[JaTHi BTOpraTucs B mpodeciiine Ta npuBaTHE
JKUTTA CIYKOOBIIiB, y iX IepCOHAJILHI aHi, TIepeTBO-
pIOI0YY iX Ha IIPeMeT /I OOTOBOPEHB Y CYCIIiIBCTBI,
i 1110 BasKJIMBO, JOCUTH YacTo OeamigcrTaBauii. Ocob6IMBO
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Ile CTOCYEThCS JIOAel, AKi 3alfiMaioTs y KpaiHi mesHi
KepiBHi mocaau. Tak, 3a JOIIOMOTOIO COI[IATbHUX MEPeK
3JI0BMUCHUKY 200 KOHKYPEHTHN MOKYTh BUKOPUCTATHI
OTPpUMAaHy B TaKUi croci6 imdopmarito, HampuKIas Ipo
MaTepianbHUI CTaH CIYKOOBIA, 3 METOIO IITAHTAXKY.
He mooguHOKi BUagKu, KOJIN HA CYALI0 3MilICHIOETHCS
HOJIITUYHUNA TUCK, TO0YyIOBAHUIT HA OT'0 OCOOUCTili iH-
dopmarrii B eneKTpoHHi# nexaaparii. Ile MoxyTs OyTH
TIOT'PO3H MOJIITHUYHOI'0 BUCMiIOBaHHS Uepes3 BUCOKI IIpu-
OyTKM, 3aKOHHI JApKepesia AKUX ykasaHi. Harosorryemo,
110 MU TOBOPUMO IIPO Ti BUITaAKU, KOJIU 0coba Cyaai €
3aKOHOCJIYXHAHOIO Ta 3aKOHHO OTPUMY€E IPUOYTKU. Y i
iHIIi BUNIaJKY TIOBUHHI PEryJIIOBATUCA IPABOOXOPOHHM-
mu opranamu. Ta came TaKMM METOLOM 3JIOBMUCHUKU
3IaTHI «BiAciroBaTU» TUX, Yui IpodeciiiHi npuHITUTIN
Ta aii He BiAIOBimaTh iX HaMipaM.

Ta mep:xaBHi cayK00BIli CHOTOAHI 3BEPTAIOTHCA O
CcoIliaJIbHUX Mepe’k i 3 MeTo caMomnpeseHTalrii Ta ca-
MopeaJisarii, BUKOPUCTOBYIOUH 1X B IKOCTi CBOET eJieK-
TpoHHOI BiduTKu. [IpoTe Taka «BigKpuTa my6IiuyHiCTE»
3aTHA CTATU «CJIa0KUM MiciieM» y Kap’epi cay:K00BII.
¥V ¢BOIX IiIAX HEI0 MOMKYTh CKOPHUCTATUCSI OKPeMi IIpu-
BaTHi 0co0M, MapKeToJIOT, eKOHOMiCTU, peKpyTepu
To1fo. Tak, HAIpUKJIAL, JJd TOTO, 11100 CKJIaCTU Bpa-
JKeHHA IIPO KaHauIaTa, AKU IpeTeHaye Ha BAKaHT-
He Miclle B KOMIIaHil, peKpyTepu 4acTo BiABiAYIOTH iX
CTOPIiHKH B COI[IAMBHIX Meperkax. ¥ OCTaHHi POKH Iie
crajio Heo(imiiHuM mpaBuiom (0COOJIMBO IJIs 3apy-
OiskHUX KoMmaHiit). He BumagKoBo 3aTpe0yBaHicTh
y mpesenTaiii cebe AK mpodecionasia uepes coliaabHi
mepexi « BKouTakTe» yTBOpPHIA BEIUUE3HY ayIUTO-
piro, 110 KiIBKiCTIO 3HAUHO IepeBepInye PeaepasbHi
TesiekaHasu [4]. Bepyuu 11ie 1o yBaru, Aesiki KOpucry-
Baui 3 yncsa nyoaivHMX 0cib cTaau 3aBoAUTH oiifini
CTOPiHKH B COIliaJIbHUX Mepeskax AJIA PO3MillleHHA
B HUX SK «CepiiodHoi» imdopmarrii mpo cebe mig Baac-
HUM iM’aM, Tak i «Heo@imiiiHol», 3a3Bruaii mig iHmum
iMm’ s, mpisBuItieM abo HikHelimoM. IIpakTHKyIOUY TaKy
THOBEIiHKY B COIliaJIbHUX MePesKax, JeP:KaBHUU CIIYK-
0oBeIb PUBUKYE TUM, IIT0 iHQopMaIlis 3 He my0aiuHOI
CTOPiHKY MOXKe CTATH BiIKpUTO0. AIKe aHOHIMHICTD
B IHTepHETI CHOTOAHI PYHHY€ETHCA UEpPE3 iIHTETPOBAHICTH
pecypciB 3 comiaJIbHUMU MeperkaMu, KOJIU aBTOMATHYHO
MoO:Ke iTeHTu(diKyBaTnuCcsa KOPUCTYBad 3a 00JIiKOBUMU
3amucaMu y coriMepeskax. [[o Toro K, caiiTu 3amam’s-
TOBYIOTH BifiBinyBaua 3a IP-agpecoio fioro Komm’orepa,
110 TeXK JJa€ MOXKJIMBICTD ileHTU(iKyBaTU KOPUCTyBaUua
3a JOIIOMOTOI0 ITpoBaiiiepa.

IIpamMum miaTBEpsKEeHHAM TaK0il HeOe3IIeKU € JOCJIi-
mKeHHs, npoBegeHi B 2014 poiri riio6aabHUM pecypcom
3 mparneBaamtyBanHa «Career Builder». Boru mokasa-
au, 1110 51% moTeHIifiHUX POGOTOAABIIIB Y BCbOMY CBiTi
BiIMOBJIAIOTH KaHAUIATAM ITiCJISI BUBUEHHS IX aKayH-
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TiB y comiaabpHUX Mepexax. I aximo y 2012 pori meit
nokasHUuK cranoBus 34% , To B 2013-43% . II’arbma
TOJIOBHMMHU IPUUYMHAMY TAKOT'0 PillIeHHA II[0J0 KaH M-
JlaTa cTaBaJIM IPOBOKAaIiiiHi (pororpadii abo fioro Kom-
mpoMeTyioua iHdopmaria npo cede, BizomocTi mpo Te,
1110 BiH BKMBAa€ aJKOT0Jb 400 HADKOTUKH, ITOITUPEHHA
IaHuX, 110 TAaHBOJIATH KOJUIITHIX HaliMauiB abo KoJier,
a TaKOJK IIOTaHi HAaBUUKY CIILJIKYBAHHSA Ta 3ayBasKeH-
HA JUCKpUMiHAIiltHOTO XapakTepy [5, c. 194]. To x,
IepsKaBHUM CayKO0BeIh 3aBK U TOBUHEH 3HAXOUTHU
b6asaHC MixK 3a0e3meueHHAM iH(popMaIliinoi 6e3mnexu,
aHOHIMHIiCTIO Ta OaKaHHAM IIPE3eHTyBaTHU cede y COoIri-
aJILHUX Meperkax, iHTepHeT-AUCKYCiAX TOIIIO.

OKpeMoIo IPo06JIeMOIO, IIT0 CHOTOAHI 6e3 BUHATKY
CTOCYETHCS BCiX MepyKaBHUX COAYKOOBIIIB, € eTUUHUHA
acIIeKT IIOBeJiHKU B iHTepHeT-mIpocTopi. IlepeBak-
Ha 0iJIBIIiCTh KEePiBHUKIB OPraHiB Jep:;KaBHOI Baagu
(ITpesupent Ykpainu, npem’ep-MiHicTp, MiHicTpu Ta
iHIIi) aKTUBHO BUKOPUCTOBYIOTH COIliabHi Meperki
(Facebook, Twitter) ak 3aci6 komyHikaiii Ta mommupeH-
H4 iH(opMaIil Ipo ¢BOIO AiANbHICTH YU IIO3UIIII0 3 TOTO
Y1 iHIIIOTO IUTAHHA. Y COIliaJIbHIX Mepeskax BOHU aK-
THUBHO JOIIMUCYIOTH i KOMEHTYIOTH 011, iHOAi 30ypioroun
cycmiiseTBo. IIpoTe HOpMATHBHO-IIPABOBUX aKTiB, AKi 6
peryJiroBaJii MOBEeAiHKY AePKaBHUX CIYKOOBIIiB ¥ CO-
miaJbHUX MeperKaX, ChOTOJHI MIPaKTUYHO HeMae. Bu-
HaTkoM € Kozekce cyamiBecbKoi eTuku, 3aTBepaKernii X1
yeprosuM 3’izgom cyaaiB Ykpainu 22.02.2013, crarts
20 IKOTO0 TOBOPUTH: « YUaCTh CYA[i Y COIliaIbHUX Mepe-
JKax, iHTepHeT-(hopyMax Ta 3aCTOCYBAHHA HUM 1HITTHUX
(opm™ cninkyBaHHA B Mepeski IHTepHeT € fonycTUMUMMU,
IPOTe CYAAs MOKe PO3MillTyBaTH, KOMEHTYBATHU JIUIIIE
Ty iH(popMaIlito, BUKOPUCTAHHS SIKOI He 3aBIa€ KON
aBTOPUTETY CYAAi Ta cymoBoi Baagu» [7].

ITomo iHIMX Aep:KaBHUX CIY:KOOBIIiB, TO BBasKa-
€ThCs, IO 1X MOBEAiHKA B COI[iaJbHUX MeperKax He
noTpedye JOAATKOBOI perjiaMeHTallii 3 00Ky Jep:KaBu
i TOMY He BCTAHOBJIIOIOTHCS OKPEMi ITpaBuUjIa IIOBEIiH-
KU CJIY:KOOBIIiB IIPU HNOIIINPEHHI, KOMEHTYBaHHI Ta
HaIMCaHHI MOBiIOMJIEHD ¥ cOIliaJIbHUX Meperkax [8].
JHoTpuMyounch TaKoi MO3UITil, Aep:KaBHi cay:K00BIIi,
3a3BUYAM IOCUJIAIOThCA Ha HopMu KoHCTUTYIIil YKpa-
inu, 3axkony YKpainu «IIpo mep:xaBHY CIyKOy», Ipa-
BUJIa €eTUYHOI MOBEIiHKY AePrKaBHUX CIYKOOBIIiB Ta
IpaBuJja BHYTPIIITHBOTO TPYAOBOT'O POSMOPAIKY [TaM
ske]. IIpu mboMy 3a BeZleHHS 0COOMCTUX CTOPiHOK Iep-
JKaBHIi cJIyK00BIIi BBaKaIOTh BiAmoBigarbuuMu cebe
caMux sIK aBTOpPiB.

IIpoTe mon0 TOBEeNiHKY JePiKaBHUX CJIYIKOOBIIIB
y colliaIbHUX Mepe:Kax BUHUKAaE 0araTo NUTaHb, AKi
TMOBUHHI OyTH YHOPMOBAHUMM, TAKUMH, 1[0 BPaXOBYBa-
Ju 6 IOPpUAMYHI Ta eTuuHI mpobsemu. Hampukaan, mpo-
61eMa KOHTPOJII0 KOHTEHTY ITUPKYJIIOI0UO] B COITiaTbHUX
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Meperkax iHgopMmailrii Ha mpeaMeT Horo comiaJbHOI Ta
TICUXOJIOTiIUHOI 0e3MeK U AJIs IIiIPOCTAI0UOT0 IIOKOJIiHHSA
[9, c. 74]. Piu y Tim, 1110 IpAI[iBHUKY BJIaJHOTO CETMEHTY
BUCTYIIAIOTh Y POJIi TaK 3BAHOTO «eJIiTapHOI0 IMpoIIap-
Ky» CYCIILJIbCTBA, AKUU HEBUMYIIIEHO AUKTYE i1eas jisa
HacIaigyBaHHSA MaiiOyTHIM IOKOJIHHAM. A coImiaabHi
Mepe:Ki i € cBoepifHIM MOCTOM MiK BipTyasIbHO IIOIa-
BaHUM 00pPa30M eJIiTH Ta JKUTTAM HEIIOBHOJIITHIX: Oy Ib-
SKa JUTUHA MOJKe KOJIU 3aBTOHO MiAMMCATHC Ha CBOTO
«KyMUupa» i BiATBOpPIOBATU MOJleJIb I0T0 TOBEIiHKU.
To6To comianbHi Mepeski 3gaTHI 30K YBaTH €MOIIIITHO
HEPO3BUHEHY OCOOMCTICTD 3 JaJIeKO He iealbHUMH, aje
«CTAJIUMMU» Ta BUSHAHUMHU Y CYCHLJILCTBi ocobamu, SKi
(OPMYIOTH CTEPEOTHUII TOBEAIHKY YCHiIITHOL JIOMMHU.

Vce e o3Hauae, 110 comiaabHi MepeXxi AK ITOBHO-
MiHHUY TPOBIMHUK Yy BHYTPINIHI#A CBIiT JIOAUHMT, 3Y-
MOBJIIOIOTH HEOOXiAHICTh IX ypaxyBaHHSA AJIs OiIbIII
00’€KTUBHOT'O PEryJIOBAHHA KUTTA 0Ci0 BJIaLHOTO
CerMeHTYy, 30KpeMa JIJIs perjiaMeHTallii ix mpogeciitHol
€TUKH I0Z0 KOPUCTYBAHHSA COMiaIbHUMI MepPerKaMu.
ITorasoBo, mio y Pocii Bike icCHy:OTh HOPMU 3aKOHO-
IaBCTBA, PEryJIIOIOUi JKUTTS AePIKaBHUX CJIYKOOBI[iB
y comianmbHIX Mepeskax [10]. Boru BpaxoByIOTh AOTHUCHU
IepP:KaBHUX CJIYKOOBIIiB AK HeBiJ’ €MHe IPOLOBIKEHHS
ix po6ouoro KuTTA. ToOTO Te, 1110 JIOAUHA IIOJAE Y CO-
IMiaJbHUX Meperkax, aHai3yeThCsa Ta KOHTPOJIOETh-
cs KepiBHUIITBOM BigmosigHoro oprany. Hanpukian,
SKIIO IIPAIliBHUK OYOJIiKY€ IIOCTHU 3 eKCTPEMiCTCHKUMU
BUCJIOBAMHU Ta JYMKaMU, TO Ile KapaeTbCcsA BiAIOBiIHO
1o 3akoHy. CIy:KOO0BIISI MOKYTDH HABiTh T030aBUTH II0-
cajau Ta IpaBa 3aiMaTUCA IeBHUM BUAOM AiAJIbHOCTL
Ha HeBU3HAYEHUN CTPOK.

Iamum npukaagom € Beiukobpurasis, qe icHye ciie-
mianbauit Komexc 1 nep:KaBHUX CIYKOOBIIiB PO KO-
pucTyBaHHA comiagbHuMU Meperxkamu [11]. Takox TyT
CTBOpEeHA cIelliajbHa colliaabHa Mepe:ka «Apolitical»,
1110 BpaXoBYye Bci crenudiuni 0co6IUBOCT :KUTTS Jep-
JKaBHUX CJIyKO00BIIiB [12]. 3aBganuaM TaKkoi Mepesxi €
OiJIBIII THYYKE BKJIIOUCHHS IHTEPHET-3KUTTSA CJIYKOOBILA
B ioro nmpodeciiiny gianbHiCTb.

Ta 111070 TTOBEeAiHKY JePsKaBHUX CIYKOOBIIIB ¥ CO-
miaJbHUX Meperkax BUHUKAE e I TUTaHHA X KyJIb-
TYPHU SIK 0COOMCTOCTI, 1110 IT03HAUAETHCA Ha BUOOPi Ta
MIPUUHATTI HUMU COIliaIbHUX MefAia-iaTdopm. Bigmo-
BiIHMMU OpraHaMu Iie TeX Mae OpaTucs 40 yBaru. 3a
marumu Cilliers [13], kopucryBaui [nTepHeTy MaroTh
oco0mCTi Ta coriaabHi BigMinHOCTI, TaKi K coIfiayin-
HUIi cTaTyc, KyJAbTypa, eTuKAa, I[iHHOCTi, BipyBaHHSA

Ta 6araTo iHIINX 0COOJIMBOCTEMH, 1110 BU3HAYAIOTh I1X
MIPUXWJIBHICTD 0 IIeBHUX COITiaJIbHUX Mejia miIaTqopM.
Y mamomy pasi KyJbTYPHUM aciieKT cBOOOIM Memia-
BUOOPY Ta Ail TUIITe J03BOJIsE GiIBIIT 00’ €KTUBHO OITi-
HUTU KOPUCTYBaYa K OCOOUCTiCTh, BOAUAIOUM 34 ITUM
i 11 mpodeciinnii moTeHITiaI.

T o »x mo my6iyHOCTI y comiaabHUX Mepeskax IIpo-
deciiinoi mignbHOCTI 0Ci6 AeprxaBHOIL CIIy:KOU, TO TYT
HeoOXiTHOI0 6aunThCA 3aKOHOLaBYO 3aKPilljIeHa mepe-
Bipka Ta MmouiTopuur. Hampukiaz, 11100 mepekoHaTucs
y TOMY, I1T0 TPAI[iBHUKY HEe BUTPAYAIOTh POOOUMIL Hac
Ha mpuBaTHIi cupaBu y Mepe:ki, KepiBHUI[TBO MOKe
B3IiICHUTU HACTYITHI Iii:

1. Po3pobuTu 4iTKY MOJIITUKY IIOA0 COIiadlbHIX
Mepesk Ta BimobpasuTy OCHOBHI BUMOTH Yy BifIIOBiTHO-
MYy eTUYHOMY KOJEKCi, a TaKOK IHIIINX BHYTPIMTHIX
JTOKYMEHTaX KOMIIaHii.

2. 3a6e3meunTy YCTAHOBKY HOBUX KOMII IOTEPHUX
Irporpam, I10 A03BOJISIOTH CKOPOUYBAaTH Yac, IpoBee-
HU y Mepeskax.

3. 3xiticauT; 060B’A3K0Be iHPOPMYBAHHSA CIiBPO-
OiTHMKIiB PO BUMOTY KOMIIAHII 11100 BUKOPUCTAHHS
CoIliaJIbHUX Mepe:k Ha po00UOMYy MicIri.

HonissHUM € i BpaxyBaHHA iHTePHET-3KUTTA CIYHK-
0OBIS IIPU MiAMTMCAHHI 3 HUM KOHTPaKTy. AIKe, He HO-
BUHA, ITI0 i/ Yac TPOXOAKeHHA KOHKYPCHOTO eTamy Ha
3afHATTSA IIOCAIU AePKaBHOI Cay:K0M1, 30KpeMa I uac
criBbecimu, KaHAUIAT HaMaraeThbcsa SsKHaWKpariie cebe
«II0JJaTH» YWiIeHaM KOHKYpPCHOI KoMmicii. A y comiaabHUX
Meperkax TaKoTo «HaMaraHHsa» MoiKe i He OyTu. Amxe
TYT JIIOAWHA 3a3BUYal IEMOHCTPYE CBOE CyTHiCHE ECTBO.
To6To BpaxyBaHHA iH(MOPMAIIii 3 COIiaTbHUX Meperk
MOJKe TO3BOJIUTH KOHKYPCHIiN KoMicii 0ibII 00’ €KTUB-
HO OI[iHUTH 1i K 0COOUCTICTH Ta «3HATU» IPodeciiHmi
«bap’ep» 11010 BUKOHAHHSA HEl0 IeBHUX 000B’ A3KiB.

BucHoBKH i mepcmekTuBu mogaabmux. OT:Ke, co-
ImiaJbHI MepeXki Ta iHTepHeT-Mefia BiJirpatoTh 3SHAUHY
PoOJIb He TiIBKHW B 0COOHCTOMY, a i y mpodeciliHoMy
JKHUTTi JepsKaBHUX CJIY:KO00BIIiB. BpaxoByiouu 11e, 0co-
0JIMBO HETATUBHI CTOPOHU COIliaJIbLHUX Mefia, CbOTOIHI
HeoOXiTHUM € eTUKO-TIPaBOBe PeryII0BaHHS TOBEIIHKY
IepsKaBHUX CAY:KOOBIIiB B iHTepHET-TIpoCcTOpi. 3 mieio
MeTOIO Ha PiBHi Aep:KaBu NOIIiJIbHIM € BBeI€HHS CIIeIli-
aJILHUX PEKOMEeHaIlill a00 eTUYHOTO KOAEKC Y, II[0 per-
JIaMeHTyBaB OU IpaBUJia BeJeHH IX iHTepHeT-3KUTTA.
3HAYHUM KPOKOM JJId ITOAOJIaHHS iHTepHeT-Ipobem
CayKOOBI[iB 3laTHA CTATU ¥ iMIIJIeMeHTaIliA BiAmoBi-
HIX HOPM 3aKOHOZaBCcTBa BesnkoOpuraHii 1o YKpaiau.
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NPUHLMMN CBOBOAU AOrOBOPY Y LUBIJIbHOMY
3AKOHOJIABCTBI YKPATHU TA MOTO MEXI

NMPUHLAUN CBObOAbI JOTOBOPA B IrPAXXJAHCKOM
3AKOHOJATE/IbCTBE YKPAUHDbI U ETO NMPEAE/bI

PRINCIPLE OF FREEDOM OF CONTRACT IN THE CIVIL
LEGISLATION OF UKRAINE AND ITS BOUNDARIES

AHoTauis. [laHa cTaTTa cnpsIMOBAHA HA geTaabHWIi AHAAI3 CyTi MPpUHLMY cBOOOGM GO20BOPY, Ik OCHOBOMONIOXHOI 3acagu
UMBIIbHO20 3aKOHOGABCTBA. by/a 38epHyTa yBa2a Ha npoLec PopmMyBaHHS HA3BAHOI HOPMU. PO32/1IHYTO YKPAiHCbKe 3aKOHO-
gaBCTBO 0G0 BUCBITNEHO20 MUTAHHS. 1K OMOBHEHHS go 3aKOHY, 6Y/M MPOaHANI30BAHI Ta HaBegeHi Mo3uLii HayKOBUB L40go
gaHoe2o npuHumny. figkpecaeHo Toi ¢akT, 1o 3aKOHOgaBelb He 3aKPInuB YiTke MOHATTS cBO6OgM GO20BOPY, L0 3YMOBW/IO
HAnUCaHHA BEMKOI KiIbKOCTi HaYKOBUX NPpaLib, B AKMX ABTOPM HAMARANCH PO3KPUTH ii CYTHICTb. HaBegeHi npoTmpiyds Mik Ha-
YKOBUSIMM LLIOGO CyTi 320gaHO20 NpUIMCY. TaKOX MPOAHANI30BAHO CTPYKTYpPHI efleMeHTy 3acagn cBo60gu go20BOpY, TOMY LLO,
SIK [OKA3aB 4ac, MpaBo3HABLi BMOKPeM/ItoIOTb 6e3/id i gogaTkoBmx CKAgoBmX, siKi He TPAKTYIOTbCSA 30KOHOGABCTBOM, MpOTe
LIMPOKO PO3KPUBAIOTb CYTHICTb TA geTANI3YIOTb MPOLIEC il BUKOHAHHSA y PeaibHOMY XMUTTI. by/ia 38epHyTd yBa2a HA BCTAHOB/IEHI
30KOHOM 0bMexeHHs cBOOOgM go20BOPY Ta HABEGeHi MPUKAAag Taknx Mex. 3pobieHo BUCHOBOK, L0 3aKOHOGABCTBO BUK/IO-
Yae MOXX/INBICTb ICHYBAHHSA 30KOHHO20 3/10BXXMBAHHSA MPABAMM Mig YAC Nepe20BOPIB, YKNIAGAHHA JO20BOPY TA 1020 BUKOHAHHS
3 60Ky Oygb-SIKOi CTOPOHM. BY/10 NPOBEgeHO MOPIBHSAbHUI AHAI3 MiX geskuMu go20BOpaMM, ge BCTAHOB/eHI NeBHI Mexi Ta
oOMexeHHs1 3aKOHOM abo  Camolo0 gOMOB/IEHICTIO. 3anpONOHOBAHO LiKABI NPUKAAGH i3 CygoBOI NPAKTUKM SIK BITYN3HSIHOI,
TaK | eBponesicbKoi (EBPoNeficbko20 Cygy 3 NpaB JOGUHM), SKi 4iTKO MOKA3YI0Tb, L0 YKPAIHCbKA CygoBa cucTema 3abe3rneyye
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peanizauito BiNbHO20 BONEBUSAB/IEHHS, MOXIMBICTL 00paTi 6e3 30BHILLHbO20 TUCKY, SIK BOX/IMBO20 2APAHTY npas i cBobog /io-
gVMHK, Ta 30XMLLAE CTOPOHM, NPABO AKX BY/10 MOPYLLIEHO KOHTPA2EeHTAMMU. BUCIOBEHO BAIACHY gyMKY 10O NOHATTS, CKAAgo-
BMX YACTUH NPUHLMNY cB0OOGHN §O20BOPY.

Kniouosi cnosa: npuHumn ceo60gun go2oBopy, KOHTPA2eHTH, LUMBI/IbHe 3aKOHOGABCTBO, MeXi MPUHLMMY CBOOOGH go20BOPY,
gUCTIO3UTUBHICTb, IMNEPATUBHICTb.

AHHOTaUms. [JaHHAs CTATbS HAMPAB/IeHA HA §eTasbHbIA aHAMM3 CyT1 NPUHUMNA cBoOOGbl gO20BOPA, KAK OCHOBOMO/IARAI0-
Leli OCHOBbI 2PAXKJAHCKO20 3aKOHOGATEbCTBA. bbllo 06paLLeHO BHUMAHMe Ha npoLiecc opMUPOBAHUS HA3BAHHOM HOPMbI.
PaccmMoTpeHo yKpamHCKoe 3aKOHOGATe/IbCTBO M0 OCBELLeHHOMY BOMpPOCY. Kak gonosHeHue K 3aKoHy, Obiiv IpOaHannM31MpoBaHbl
¥ npuBegeHbl MO3NLMKM ydeHbIX Mo gaHHOMY NPUHLMMY. [T0gUYepKHYTO TOT GaKT, 4TO 3AKOHOgATe b He 3aKPeru YeTKoe MOHSTHE
cB0oOOgbI §020BOPA, YTO 0BYCI0BMIO HAMMCAHUS GO/IbLIO20 KOMYECTBA HaY4YHbIX pabOT, B KOTOPbIX ABTOPbI MbITA/IMCH PACKPbITH
ee CyLHOCTb. [1pyBegeHbl MPOTMBOPeYs MeXgy y4eHbIMU MO CyTh yNOMsHYTO20 npegnucanus. Takxke npoaHanm3upoBaHsl
CTPYKTYPHbIe 3/1eMeHTbI OCHOBbI CBOOOGbI O20BOPA, MOTOMY YTO, KAK MOKA3a/10 Bpems, MpaBoBegbl BbIJesioT MHOXeCTBO
ee gorosIHUTE/IbHbIX COCTAB/ISIOLLMX, KOTOPbIE He pegBugeHbl 3KOHOGATeNbCTBOM, OGHAKO LMPOKO PACKPbIBAIOT CYLHOCTb
W geTanmu3npyIOT NMPOLIECC ee BbIMONHEHWS B Pea/IbHOI XM3HW. bbilo 00PALLEHO BHUMAHME HA YCTAHOB/IEHHbIE 3aKOHOM 02PaHM-
yeHus: cBOOOGbI O20BOPA 1 NMpyBegeHbl MpUMepbl TaknxX 2paHmLy. CgesaH BbIBOG, YTO 3AKOHOGATeNbCTBO UCKKOYAET BO3MOX-
HOCTb CyLLIeCTBOBAHMS 3AKOHHO20 3/10ynoTpeb/ieHnsl IpaBamMu B Xoge nepe2oBopoB, 3aK/I0YeHe goeoBopa 1 e20 UCTONHEHUS
CO CTOPOHbI /1106020 YYACTHUKA. bbil IpOBegeH CPaBHUTE/bHBINA AHAMN3 MEXJy HeKOTOPbIMM GO20BOPAMM, 2ge YCTAHOB/IEHbI
orpegesieHHble rpegesibl 1 02PAHUYEHNs 3aKOHOM W/ e CAMOV GO20BOPEHHOCTbIO. [TPegIoKeHO MHTepecHble MpUMepbl U3
cygebHOIi MpaKTHKM KAk 0Te4ecTBeHHOW, TaK M eBpOmnelickoii (EBponeiicko2o Cyga rno npaBam Ye/0BeKa), KOTopble YeTKO MoKa-
3bIBAIOT, YTO YKPAMHCKAs CygebHas cicTema obecreynBaeT peanu3awmio CB0OG0GHO20 BOSIEN3bsIBIeHNS, BOSMOXHOCTb BbIOPATH
6e3 BHelLIHe20 gaB/eHys, KaK BaXHO20 2dpaHTA MpaB v cBOOOG YeoBeKd 1 3aLmLLdeT CTOPOHbI, MPABO KOTOPbIX ObL10 HAPYLLIEHO
KOHTPa2eHTamu. BbICKAa3aHO COOCTBEHHOE MHEeHNe OTHOCUTE/IbHO MOHSITHS, COCTABHbIX YaCTel MpUHLMNG cBobogbl go2oBopd.

KnioyeBble cnoBa: npyuHumn cBobogbl o20Bopd, KOHTPAREHTbI, 2PAXJAHCKOE 3AKOHOGATEbCTBO, 2PAHMLbI MPUHLMIG
cB060gbI §020BOPA, GUCMIO3UTUBHOCTb, UMMEPATUBHOCTb.

Summary. This article is aimed at a detailed analysis of the essence of the principle of freedom of contract, as a fundamental prin-
ciple of civil law. Attention was paid to the process of forming this rule. The Ukrainian legislation on the covered issue is considered.
In addition to the law, the positions of scientists on this principle were analyzed and presented. The fact that the legislator did not
establish a clear concept of freedom of contract, which led to the writing of a large number of scientific papers in which the authors
tried to reveal its essence. Contradictions between scientists on the essence of the mentioned prescription are given. The structural
elements of the principle of freedom of contract are also analyzed, because, as time has shown, jurists single out many of its addi-
tional components, which are not interpreted by law, but widely reveal the essence and detail the process of its implementation in real
life. Attention was drawn to the restrictions on the freedom of contract established by law and examples of such limits were given. It
is concluded that the legislation excludes the possibility of legal abuse of rights during negotiations, conclusion of the contract and
its implementation by either party. A comparative analysis was conducted between some agreements, which set certain limits and
restrictions by law or the agreement itself. Interesting examples from the case law of both domestic and European (European Court of
Human Rights) are offered, which clearly show that the Ukrainian judicial system ensures the exercise of free will, the ability to choose
without external pressure as an important guarantor of human rights and freedoms, and protects the parties., the right of which was
violated by the contractors. Expressed his own opinion on the concept, components of the principle of freedom of contract.

Key words: principle of freedom of contract, contractors, civil law, limits of principle of freedom of contract, dispositiveness,
imperativeness.

HOCTaHOBRa npo6aemu. CboroieHHA XapaKTepu-
3Y€eThCsA MHOKUHHICTIO YKJIQAEeHHA PisHOOIUHMX
noroBopiB. TpanmiaoTbCa HEIIOOAMHOKI BUTTAaIK U, KOJIT
IesKi yYaCHUKHU [UBLIBHOTO AiJIOBOrO 000POTY He 3HA-
IOTH BeCh 00CSAT CBOIX IpaB i, IK HACJIiIOK, He 10 KiHIld
pPO3yMifOTh CyTh cBOGOAY HoroBOopy. ToMy mpaBo3HAaBIIi
IeTaTbHiIlle BUBYAIOTH aHe MUTAHHA Ta PO3IINPIOIOTH
BCTAHOBJIEHI 3aKOHOABIIEM IIOJIOXKEHHS MO0 HOPMU
mmpo cBoboxy moroBopy. Ha Harry ryMKy, KOHKPeTH3aIlid
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JIaHOT0 MPUHITUITY € AOIiIBHUM ABUIIEM CYyUYacHOI HAYKHU
3a/1J1d TPABUJIbHOI BUSHAUYEHOCTI MesK CBOOOIM JOTOBOPY
MOoro yyacHUKaMU.

MerTor0 cTaTTi € BUBHAUEHHS 3MiCTy IPUHIIUAIY CBO-
601 JOTOBOPY IILJISIXOM aHaJJi3y JOKTPUHAJIBHUX Ta
3aKOHO/JABUUX IIOJIOYKEHbD.

AHami3 ocTaHHIX JocaimKeHb Ta MyOJdiKaIii.
ITpuHIEI cBOGOIM JOTOBOPY IMUBIILHUX ITPABOBiIHO-
cuH OyB IpeMeTOM HayKOBUX IPAIlh TAKUX BUCHUX:
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A.TI. Benaena[2, c. 5], M. 1. Bpariucbkuii [7, c. 48],
B.O. T'opeB [3, c. 162], C. A. IIenucos [4, c. 231—
235], X.T'. Koainuyk [8, c. 114], A.B. Jlyus [5, c. 8],
O.II. IToxuepkoBHUii [6, c. 80—82] Ta iHmi, 110 pos-
TJAAHYJIN 3MICT TaHOTO IPUHIIUNY, ITPOaHaai3yBaIu
foro mexi.

Buxnan ocHoBHOTrO Mmarepiaay. IIpuaiun ceoboau
JIOTOBOPY € OAHIi€I0 i3 HAWBaKJIMUBIIIINX YMOB JOTOBip-
HOTO IIpaBa YKpaiHuu, TOMY BiH € OCHOBOIIOJIO}KHOIO
3acafioi0 IUBITLHOTO 3aKOHOAABCTBA. TaKe IOJI0KEeHHA
icayBaJo mie 3a yaciB Pumcrkoi imnepii. IIpore mogans-
1I1e BAOCKOHAJIEHHS JaHOT0 IPUHITUIIY, Ha JKaJb, He
BizOyJiochk. B cycmisibeTBi manyBaB IIy0J/IiuHO-TIPaBOBUH
iHTepec HaJ IPUBATHUM, a TOMY IIPO CBOOOY JOTOBOPY
migmpueMIli 3a0yau, Biaaga B3sdja Bce i CBilf KOH-
Tpojb. HaBiThk 3aKoHogaBua 6a3a YPCP He mepenbauaia
TaKOoTO0 IIOHATTS, IK «CBO0OA TOTOBOPY». 3TOIOM, IIic-
Js posunany CPCP, 0yiau nmpuiHATI HOBi HOpMaTUBHO-
IIPaBOBi aKTH, AKi OPi€HTYyBaINCH HA COIliaIbHI IiHHO-
CTi, B TOMYy YmuCJi — cBOOGOY, IIEPIIT 3a BCE, OCOOUCTY.

Y [MusinpHOMY KOomekci Yipainu (gaxi — ITK Vkpai-
HI) 3aKOHO/IaBeIlb 3aKPillMB IPUHITUI CBOOOIU TOTOBO-
PY OCHOBOIIOJIOKHOO 3aCa00 IIUBiIbHO-IIPABOBOI CHC-
TeMHU, 3POOUBIIIY H10T0 000B’ A3KOBUM [JI BCiX Cy0 €KTiB
IMUBIILHUX BiJHOCHH.

T'oBOpsauM PO cBOOOAY TOTOBOPY, CJIif 3a3HAUUTH,
1110 BOHA 3aCHOBaHAa HA BOJIEBUABJIEHHI 0cobu 6e3 0y ab-
AKUX 30BHiNTHIX HaTHCKIiB. Ile i € oxHiero i3 ymoB 3abe3-
MeYeHHsA JaHOro MpUHIUIY. HeMoKJIMBO 3aKOHHO YK-
JIACTH JOTOBip BHACTILOK 00OMaHy, MIAHTAMKY, IPUMYCY
Yy iHITOT0 BILIUBY Ha 0co0y. Jlama BUMora 3akpimieHa
y 4. 3 ct. 203 IIK Ykpainu. SIK1m0 BoHA Oy e mopyIie-
HOIO — JIOTOBip BBasKaTuMeThcA HemiticHuM [1].

BiTumsHaHI HAYKOBITI MalOTh PidHi IOTJISIN ITOI0 CBO-
001 OTOBOPY, K OHOT'O i3 HABAKIUBIIIINX IIPUHITUIIIB
cy4acHOI HOpMAaTHBHO-IIPABOBOI cCTeMU ¥ KPaiHM B IT1JI0-
my. Hanpurian, A.I1. BensieBa BusHae JaHni IPUHITAT
MO3UTHUBHUM SBUIIEM, AKUI € «(haKTOpoM Jibepasrisalrii
Ta IeMOKpaTu3allil CyCIiJbHUX BiJHOCHH Ta IPaBOBOL
cucremu» [2, c. 5]. A ot O.II. IToxmiepkoBHNIIT BBaXKa€e
CcBOOOIY TOTOBODPY «CJIA0OKWM MicIleM» , K€ CTABUTD ITif
3arposy 0608’ a3KoBicTh HopM Komcrury1iii, [{luBiisHOTO
Ta iHIMX KoJIeKciB i 3akoHiB YKpainu [6, c. 80—82].

IITo :x Take cBoGOma morosopy? I uu cpaBzai BoHA
MIOPYIITy€ HOPMU OCHOBHUX HOPMATUBHO-TIPABOBUX aK-
TiB YKpainu?

YuHHe YKpaiHChKE 3aKOHOLABCTBO IPAMO HE BU-
3HaUAa€ MOHATTS «CBOOOAM TOTOBOPY», ajie mepeadadae
IepeJIiK eJlIeMeHTiB, 3TiTHO 3 AKUMU Ieil IPUHITUII €
mieBuM. Bingrak, qama HopMma 3aKpirieHa y cT. CT. 3,
203, 627 Ta 628 ITK Ykpainu.

OcuoBHOIO Te3010 craTTi 627 ITK Ykpaiuu € Te, 1110
ocoba BinbHA B yKJazaHHi qorosopy [1]. Ile o3rauae,

110 0e3 ii BJIaCHOTO BOJIEBUSABJIEHHSA HiAKUX TOMOBJIE-
HOCTel He MOJKe OyTH BUMHEHO, iHaKIIle JOTroBip BBa-
JKaTUMeTbhCs HeJificHuM. BojieBusABIeHHS 0c00U Mae
OyTu BiTbHUM i BigmoBigaTu ii BHyTpimIHi# Boi, AKa
dopmyeThbed 3 i1 BmacHUX moTped Ta 1ijei, a He AK
HACJiJOK IPOTUIIPABHOTO TUCKY 3 OOKY iHIITUX 0Ci0.
Taxo:x BoHa caMOCTiliHO 00Mpae KOHTpPareHTa, 3 AKUM
Oy/Ie BCTymaTH B NoroBipHi Bignocuuu. Ha cBiit poscyn,
CTOPOHU BU3HAUAIOTh BUJ, 3MIiCT Ta YMOBHU JOTOBOPY.

Icuytors gymKH, 1170 cCBOOOA YKJIAZAHHA LJOTOBOPY
€ cy0’ekTuBHUM npaBoMm. Hanpukiaan, X.T'. Komxinuyk
3a3HAUUB, 110 JJOTOBip peaidyeThCcs YiTKO BUBHAUCHU-
MU cy6’eKTaMu, IKi MaroTh BiAMOBiHI MTpaBOMOUYHOCTI
i ToMy HiXTO He MOJKe BILIMHYTH Ha CTOPOHU, ajsKe Oy1e
TIOPYIIIeHO CBOEPiTHY aBTOHOMHICTh Ta TOJIOBHUM eJie-
MEHT YKJaJaHHs JOTOBOPY — BiJibHe BOJIEBUSABIEHHSA
[8,c.114].

Hesaki HayKOBIII POBIIALAIOTH 3MIiCT IPUHIIUITY
¢BO0OOIM JOTOBOPY SHAUHO IMIUPIIE, Hi’K BiH BUKJIame-
HUii y BulieHaBeneniit crarti. C. A. leH1COB BUIiIsg€E
9 esleMeHTIiB, 3 AKUX CKJIAJAETHCA JaHUN TPUHITAII.
Ilepminm € aBTOHOMIiA Ta He3aA€KHICTD BOJIi QismuHIX
Ta IOPUAUIHUX 0Ci0, AKA I'PYHTYETHCS Ha CAMOCTiTHOMY
BU3HAUEHHI moTpebu yKJIagaHHS OTOBOPY. Ipyro:o
CKJIaZI0OBOIO € CBOOOja BUOOPY ITapTHepa AJs JOTOBODPY.
IOpuanuna piBHOIPaBHiCTh IpaBoCcyd’€KTHOCTI Ta mi-
€3JaTHOCTI KOHTPATreHTiB CIYTI'yE TPETiM eJIeMEeHTOM.
Takosk cTopoHU BOpaBi caMOCTiiiHO BUBHAYUUTU BUL
JIOTOBOPY Ta YKJACTHU TaKUil, 110 HellepeadoaueHuil 3a-
KoHOmaBumMu HopMamu. I’ AToI0 CKJIaLOBOIO € Te, 1110
YYaCHUKY JOMOBJIEHOCT1 MOXKYTh YKJIACTU 3MiNIaHmii
JIOTOBip, B AKOMY MiCTATHCS 0COOJIMBOCTI PI3HUX JOTO-
Bip, mepeabaueHUX 3aKOHOM. Ilepe;yMOBOIO YKJIaZaHHS
JIOTOBOPY MOKYTh BUCTYIIATH IIePEroBOPHU 3a1Jd J0-
CATHEHH CIILIbHOI MeTH! Ta YCYHEeHHS POo36isKHOCTe .
CboMuii eJleMeHT — Iie AUCIIO3UTUBHICTh HOPM, AKi
CTOPOHU CcaMi I BUSHAUYAITh Y CBOEMY IOT0OBOPi. Boch-
MUH — DOCTYOHICTh OyAb-AKOI chepu 3aCTOCYBAHHA
morosopy. Ta ocrtaHHA cKJIagoBa — Bubip SKOTro 3aB-
rogHO 06’€KTy JOroBipHUX BimHOCHH [4, c. 231-235].

A.B. JIyus posginsae Touky 3opy C. A. Jlenucosa,
a TaKOXK BUILJIAE TaKi 0COBIMBOCTI IPUHITUITY CBOOOIM
JIIOTOBOPY, AK: 1) CTOPOHM MAIOTh ITPABO 3MiHUTH, PO-
3ipBaTu ab0 IIPOJOBKUTHU Jil0 YKJIALEHOTO JOTOBOPY;
2) camMoCTi#iHO BUBHAUUTH CIIOCi0, AKMIT 3a0€3MeUnTH
BUKOHAHHSA YMOB JJOTOBOPY, Ta 3) BCTAHOBUTHU Mipy
BIZIOBiaJIBHOCTI y pasi HeZJOTPUMaHHA JOTOBIpHUX
3000B’A3aHb [H, c. 8].

Ha mamy nymMKy, BUIlle IIepeJliueHi CTPYKTYpPHi
eJIeMeHTH IPUHITUIY CBOOOIM JOTOBOPY € CAYIITHUMU.
Bci Bonu mepenbaueni i 3akomomasiiem y cr. 627 ITK
VYxkpainm, aje € 61761 KOHKPETU30BAHUMU, & HAYKOB-
IIi iX OMUCYIOTH ¥ OLJIBII IMMTUPOKOMY PO3YMiHHI, IO €
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mizkom nopeunum. Ile momomarae ocobam, sKi 6a:Ka0Th
BCTYIUTH Y JOTOBipHi IpaBOBiAHOCUHY, OiJIBIII JeTah-
HO 3PO3YMiTH CYyTh JAaHOI'O MPUHIIUIY Ta BUSHAUUTHU
CTYIiHb ITi€l «CcBOOOAM» MiJ Uac yKJIAAAHHS JOTOBOPY.

He MeHII BaKJIUBUM € TOJIOKEHHS IIPO Te, IO
IOTPUMAHHS Ta BUKOHAHHSA yCiX YMOB TOTOBOPY, IO
OyJiu y3rosKeHi, € 000B’A3KOBUM Jsd 000X CTOPiH
(ua. 1 cr. 628, cr. 629 II1K Vkpainu) [1]. Mu BBaka-
€MO, IT[0 3aKO0HOAAaBeIb JOIiJIbHO TiKPEeCInB Te, 110
000B’ I3KOBUMU € caMe Ti IyHKTH, 110 OyJIU ITOTOIKeH1
MidK yyacHUKaMu JoMoBJieHOCTi. Ile mopom:kye cBoe-
PimHUI «3axXMCT» BiJ y3ypmaillii mpaB Ta HaAMipHOTO
3JIOBKMBaHHA 000B’ I3KaMU TOT'O UM iHIITOT'O yUaCHUKA.
ITe BukJIIOuae BUHUKHEHHS HOBU3HU Y LOTOBODi 6e3
TIOTIePeIHBOTO Y3TOAKEeHHA CTOPOHAMU.

IIle ogHUM IIPOSTBOM CBOOOAM AOTOBOPY € Te, IO
3aKOHOIaBeIlb Ilependavuac yKJIagaHHA TAKOTO TUITY
IOroBOPY AK sMimanuii. To6To 306008’ A3aHHA MOKe
MaTu JleKiJbKa MpeaMeTiB JoMoBeHOCTi. Hanmpukian,
IOTOBip KYIiBJIi-TTPOJAKy MOsKe BKJIIOUATH B cebe 10-
roBip 30epiranua abo JOCTaBKH.

ChorofeHHsA XapaKTepPU3yeThCd iCHYBAHHSIM He-
moiMeHOBaHOTO AOT0BOPY (TOIi, IO He Iepeadaue it
aKTaMU [IUBIJIBHOTO 3aKOHOIAaBCTBA). Tak K qaHui
IOTOBip He € 3aKOHOJaBUO-BPeTryJIbOBAHUM, CTOPOHH
3000B’ A3YIOTHCSI CAMOCTIHHO YiTKO BUBHAUUTU 3MiCT
IIOTOBODY, a caMe: IPEIMET Ta YMOBU BUKOHAHHS JJOMOB-
JeHocTi. Ba:kauBuM € Te, 1110 TAaKMI TOTOBip He IIOBUHEH
CYyIepeunTy YNHHOMY 3aKOHOAABCTBY Y Kpainu. MoK-
JINBO, AJIS 3PYYHOCTI Ta 3pO3yMiJIOCTi, 3aKOHOIaBeIlhb
Mir 6u «y3aKOHIOBaTH» HEIIOiMeHOBaHi JOTOBOPU, aje
naHa IIpoleaypa He € MIBUAKOIO Ta Jerkoi. M. I. Bpa-
riHCBLKUI BBasKae, II0 He BCi 1OroBOpHU, AKi MicTATH
y cobi HOBi 03HAKM MOBWHHI yTBOPIOBATU HOBi iHCTH-
TyTu. HeobxifgHicTh BUHUKAE B TOMY pasi, AKIIO TaKka
BJIACTUBiCTH Ha0yBa€e MPaBOBOTO 3HAUEHHA i TOTPedye
3aKOHOJABUOTO 3aKpimyienHs [7, c. 48].

ITonpu BCIO AMCIIO3UTUBHICTD JAHOTO HIPUHIUITY
3aKOHOJaBeIlb IIependaunB i IeBHi 00MeKeHHsI CBOOO 1
norosopy. Ile iMmnepaTuBHI HOpMU ITUBIIBHOTI'O 3aKOHO-
IaBCTBA, AKUX MMOBUHHI JOTPUMYBATUCH YCi YUACHUKU
niJoBOTO 000POTY.

Bigrak, ocHOBOIO iMIIepaTUBHUX HOPM € Te, II0 0CO-
0a, ssika 6a’Ka€ BCTYIIUTHU B TOTOBiPHI BiTHOCMHY TOBUH-
Ha YiTKO KepyBaTHUCh 3aKOHOLaBCTBOM. 1] 060B’ A3K0-
BiCTH BUKJIIOUAE iCHYBaHHS He3aKOHHUX JOTOBOPIB.

Takosk B eAKUX BUOALKaX 0co0a M030aBIIETHLCI
mpaBa caMOCTilfHO oOpaTu KoHTpareHTa. Hampukaan,
nyOJiuHUI OTOBiP, B AKOMY IIiANIPUEMIIL B3SIU Ha cebe
000B’A30K HaJaBaTU CBOI MOCJYTH YCiM, XTO BUSBUB
OakaHHS, TOMY BOHU He MAlOTh IIPpaBa BiIMOBUTH KO-
MYChb, XTO 10 HUX 3BepHYBcd (4. 1 cT. 633 IIK VKpaiuu).
VKJaIamaHHS JOTOBOPY 3 0c000I0, IKa BU3HAHA CYI0M
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Hemie3gaTHOIO (KpiM APiOHMX MOOYTOBUX IPAaBOUMHIB
3 000B’ I3KOBUM CXBAJECHHAM OIIIKYHA), 3 MAJIOJiTHHOIO
Y1 HETIOBHOJIITHBOIO JUTHHOIO 3a00poHAEThCA (cT. 225
IIK Yxkpaium). BignoBiguo mo ct. 362 ITK Vkpainu,
CIiBBJIACHUK He MOJKe IPOJaTU CBOIO YACTUHY MaiiHa
0e3 mOTOIKeHHSA TaHOTO IPABOUNHY 3 iHIITUMY BJIACHU-
KaMmu. B iHIITOMY BUIAAKY CIIiBBJIACHUKY MAIOTh IIPAaBO
Ha 3aXUCT CBOIX IIPaB IJIAXOM IOLAaHHA BiAIOBiAHOTO
1mo30By mo cyay [1].

Bubip opMu 1oTOBOPY TaKOK BCTAHOBJIIOE TEBHI
MeKi cBoOOAM HOT0BOPY. AmKe JesdKi HOpMHU IIUBiIbHO-
IPaBOBUX aKTiB BCTAHOBJIOIOTHL 000B’ A3K0OBE JOTPU-
MaHHA Tiel un iHImoi hopMu IpH YKJIAAAHHI BiATIOBiI-
HOTO0 ToroBopy. HanmpukJiam, 7oroBip KymiBai-mpogaky
HepPyXOoMOTo MaiiHa 3000B’sI3y€ CTOPiH YKJIACTHU HOTO
B ITMCHMOBIi# (hopMi Ta HOTapiaJabHO moCcBigUUTH: (CT. 657
IIK Yrkpaium). Tarky K BUMOTY ITOTPiOHO JOTPUMYyBa-
THCH i IPU YKJIAJAHHI TOTOBOPY JOBiYHOTO yTPUMAaHHS,
nepenbauerHum ct. 744 IIK Ykpainu [1].

ITuBinbHe 3aKOHOMABCTBO IIepeadavac meBHy oome-
JKeHicTb CBOOOIU TOTOBOPY IPU BUKOHAHHI CTOPOHAMU
ixHBO1 qoMoBJeHOCTi. Ik 3azmauus B. O. 'opeB: «CBo-
0601a MOTOBOPY HA CTalil 100 BUKOHAHHS PeajlizyeTh-
Cs JIUIIle CTOPOHAMY JAaHOTO AOTOBOPY i TiJIBKU B H0T0
pamkax» [3, ¢. 162]. To6TO, AKIIO B JOTOBOPi KOHTpA-
TeHTU BKas3aJI MOKJINBICTh 3MiHU UM PO3ipBaHHA Bij-
MIOBiZHOT'O OTOBOPY, TO Ile O0y/ae MOKJIuBUM. SIKIIO Hi,
i 3axoHOmaBeIlb TAKOI MOKJIMBOCTI TaKOXK He mepeada-
yae — DOTOBIp mifiiArae 0608’ I3KOBOMY BUKOHAHHIO.

Curig 3a3HAUMTH, 1110 TaK 3BaHi IIOMEpPeaHi J0roBOPHU
3a00POHAIOTH HEOOTPYHTOBaHE YXUJIEHHS CTOPIiH Bif
ioro BUKOHaHHA. B pasi mopyliineHHsa JaHOTO IPUMYCY,
Ta UM iHIIIa CTOPOHA MOBUHHA BiAIIIKOAYyBaTH 30UTKU,
3aBaHi cBoeMy KoHTpareHTosi (4. 2 cr. 635 IIK YVkpa-
imm) [1].

Awmanisymouu cygoBy IPaKTUKY, MU JiAIIN BUC-
HOBKY, III0 YKPaiHCBhKi Cyu 3HAUHY yBary IPUIiIg0Th
IeTAJISM, 1110 CTOCYIOTHCS IIPOIECY YKJIAJAHHS JOTOBO-
py. I mopyienus came ¢cBoOOIM JOIrOBOPY MOBUHHE Oy TH
IocuTh o0rpyHTOoBaHuM. Hatiuacrire 1o cyay 3Bepra-
IOTBCS 0CO0M 3 TIO30BOM ITOPYIIIEHHSA CBOOOIU JOTOBODPY,
OB’ I3aHUM 3 HAJAHHAM KPEeIUTHUX TOCIYT. AJe Kijb-
KicTb 3a/I0BOJIEHUX CYZOM BUMOT € JOCUTDH HE3HAUHOIO.
Bigrak, Y:KropoacbKuii Mi:KpaiioOHHUU Cy/, BBasKae,
110 TaKa puca JoroBOpPY, AK cB0oOOAA MOPsAL i3 cipa-
BEIJIMBICTIO, PO3YMHICTIO i TOOPOCOBICHICTIO € BUIIIOIO
I[iHHiCTIO IpaBa, AKa 3a0e3euye MpUPOAHe iCHyBaHHA
disuunoi ocobu. Tomy maHMil MPUHITKII € HOPMAaTUBHO
3aKPpiNJeHOoI0 MOKJINUBICTIO ocoOu 3ailicHIOBATH i,
BUMHKMY Ha BJIACHUI PO3CY/, HE IOPYIIYIOUU IIPU IO~
My cBoOoay iHIMUX 0ci6. IIpu yKIamaHHI KPeAUTHOTO
ZIOTOBOPY 3acTocoByeThes cT. 627 IIK Ykpainu, a Tomy
ocoba cama o0mpae KpeJuTHY OpraHisailiio, yMoBU Ha-
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DaHHA I[iel ITOCJIyru Ta HacAigKY 11 HeJOTPUMAaHHA.
IligcTaBoto AJis 3aJ0BOJIEHHS II030BY Oy/ie Toi (pakKT,
SAKUHA BCTAHOBUTD, 1110 KPeAUTHA YCTAHOBA 3a3/jaJIeTilb
BUKOHY€E HETIPABOMipHO cBOI (pyHKIIi1, a came popmye
OOPAAOK Ta 3MIiCT HaJaHHA CBOIX IIOCJYT HEBiAIIOBiA-
HUMU YTHHOMY 3aKOHOZABCTBY [9].

€BpoImelicbKU Cy/ 3 IPaB JIOAUHU 3aCTOCOBYE TaKy
HO3UILiI0, K «CIIPaBeIJIUBUU podcya». Ilig mum mo-
HATTSA BiH TPaKTye IPaBo Jep:KaBHUX OpPTaHiB BTpyya-
THCH ¥ JOTOBOPH, 00MEKYBaTH iX, AKIIIO BOHU IITKOAATH
cycnisbHUM iHTepecam. ToMmy mOpyIeHHA TPUHITUITY
3 OOKY 3aKOHOJABIA MOJKJIMBE JINIIIE 3 HAaJEeKHUM 00-
I'PYHTYBAaHHAM IIPUYNH, AKi IOBUHHI IIepecaigyBaTu
MeTy 3a0e3leueHHs IIPaB Ta iHTepeciB cyciijbecTBa Ta
Iep:kasu B 1igomy [10].

Tomy, He MOXKHA CKa3aTH, 1110 IPUHITUII CBOOOIM T0-
TOBOPY MOPYIITye HOPMU YKPaiHCHKOT0 3aKOHOTaBCTBA,
ajKe cBoboIa He € 6e3MerKHOI0, il MexKi yTBOPIOIOTE CIIe-
I[iaJbHi HOpMU YMHHUX HOPMATUBHO-IIPABOBUX aKTiB.

BucuoBok. [IpunIiun cBo60AY JOTOBOPY Ma€ BaKJIM-
Be 3HAUEHHS JJI CyYacHOT0 CycHijibcTBa. Bin mosdArae y:

1) BitbHOMY BOJIEBUSBJIEHHI 0COOM BCTYIIUTH Y HOTOBipHi
BiIHOCUHU 34151 JOCATHEHHS CBOEI MeTH;

2) camocrifiHoMy Bu0OOPi CTOPOHH, 3 AKOI0 0co0a barkae
BCTYNIUTH Yy 30008’ A3aIbHi BiTHOCUHU;

3) Ha cBiit poscyn oopaTu BuI, GopMy, YMOBH JOTOBOPY.

ITompwu 11e, yKJIaZeHUH TOTOBIp HE MOXKe CYyIIePeUnTH
IIeBHUM 000B’ I3KOBUM BIMOTaM, 1110 BCTAHOBJIEHI yKpa-
I{HCBKUM 3aKOHOIABIIEM, TOMY CBOOOIa JOTOBOPY Mae
CBOEPifHI «MexKi». IluMu «MexxaMu» €: YNHHE 3aKOHO-
MaBCTBO; 3BUUAl IiJT0BOT0 000POTY; 3acagu pO3yMHOCTI,
I0OPOCOBiCHOCTI Ta CIIpaBeAJIMBOCTi.

Ha mamry gyMKy, HagBHICTh IPUMYCY Cepe QUC-
MMOBUTUBHUX HOPM € Iy:Ke BaKJIUBUM (paxkTopoMm. I1a
iMIepaTUBHICTH CIyTye 6aJIaHCOM CIIPABEIJINBOCTI MisK
y4J4aCHUKAaMU yCixX MOKJIUBUX IIpaBoBifHOCcuH. BoHa
3axmIlae inrepecu cy0’€KTiB IIMX BiJHOCHH, a TAKOXK
iHTepecu mep:kaBuU Ta CYCIIiJIbCTBA.

BaraTo xTo KepyeTbcd 3araJbHOBIJOMUM BUCJIOBOM:
«Bce, 1110 He 3200POHEHO 3aKOHOM — J03BOJIEHO» , aJIe
caig mam’ataTtu i mpo Takuii — «TBosA cBoOOmA 3aKiH-
YyeTHhCA TaM, JIe HOUNHAETHCA CBOOOAA iHIITIOTO» .
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BU3HAYEHHSA MPABA 3ACTOCOBHOIO 10 CYTI
Cnopy CKJIAAOM APBITPAXKY NMPU BUPIWLWEHHI
MIDKHAPOAHUX KOMEPLIIMHUX CMOPIB

ONPEAENEHUE NMPABA NPUMEHNUMOIO K CYLLECTBY
CINOPA COCTABOM APBUTPAXKA 1PU PA3PELLEHUA
MEXJYHAPOJHbIX KOMMEPYECKUX CI1OPOB

DETERMINATION OF A LAW APPLICABLE TO THE SUBSTANCE
OF A DISPUTE BY THE ARBITRATION TRIBUNAL IN THE PROCESS
OF RESOLUTION OF INTERNATIONAL COMMERCIAL DISPUTES

AHoOTaLif. Y CTATTi BUBYEHO OCHOBHI MigXxogn go BCTAHOB/IEHHSI CKAAgoMm apbiTpaxy, 3a BigcyTHOCTi BMOOpY CTOpiH, 3a-
CTOCOBHO20 gO CyTi Criopy MaTepianbHO20 Mpagd, npy BUPILLIEHHI CropiB y MiXXKHAPOGHOMY KoMepLiliHOMy apbiTpaxi. 3a3Ha-
YAETHCS, WO GO TPbOX MPUHLMIOBMX MigXOQiB OGO BCTAHOBAEHHS CKAagoM apbiTpaxy 3acTOCOBHO20 go CyTi Criopy rnpasd,
Hanexatb: 1) 3aCTOCYBAHHSA apOIiTpamu npuHUMNY HambinbLL TICHO20 3B'93KY; 2) 3BepHeHHS! gO KOMI3iFiHX HOPM, fiKi ckiag
apOiTpaxy BBaXKAe 3aCTOCOBHUMM (Herpsimuii nigxig, voie indirecte, indirect approach); 3) HaganHs apbiTpam npasa 6esnoce-
pegHbO BCTAHOB/IOBATHM TA 3ACTOCOBYBATM HOPMM MATepiaabHO20 Npasa 6e3 3BepHeHHs go Oygb-sIKuX KOIiMHMX MpuUB’I30K
4u HopM (Tak 3BaHuii MeTog voie directe abo direct approach).

Pe3tomyeTbCs, L0 BCi 3 HaBegeHMX NigxogiB CnpSMOBAHI HO 2PAHTYBAHHS BIGMOBIGHOCTi BCTAHOB/IEHO20 CKAAGoM apbiT-
PaXy 3aCTOCOBHO20 MATepiasbHO20 MPABa CyTi Copy Ta npegmeTy go2oBopy, 0CO6/MBO nepLui gBd, Lo MOoB'S3aHi 3 KOAI3ili-
HUMU NPUB'A3KAMU — K 3 KOHKPETHUM BIGCUIGHHAM gO MPaBd, Lo MAE HabinbLL TICHWI 3B'930K 3 MPABOBIGHOCUHAMM, TAK
i 3 MOXAMBICTIO 3BepHeHHs apOITPiB go iHLWMX KOMI3iFHMX HOPM, SIKi BiH BBAXKATMMe 3ACTOCOBHUMM. BigMIHHICTb TpeTbo20 3
nigxogis, voie directe abo npsimo2o BUGOPY 30CTOCOBHO20 NMPABA, Noas2ae y binbLwii cTyneHi ceobogu apbiTpiB y LibOMY NUTAH-
Hi, OCKiNbkM B3a2ani ycyBaeTbCs 060B'930K ckaagy apbiTpaxy 3BepTaTich go KOAi3ikiHMX HOPM NeBHOI HaLiOHAbHOI cucTemm
MiXHAPOGHO20 NPMBATHO20 NPABA YM TPAHCHALIOHAIbHUX KOM3IHNX NPUB'A30K.

ABTOp CTBEPGIKYE, LLO CKAAg apbiTpaxy, 3a1exHo Big Nigxogy, MPUIHATOR0 B KpdiHi Micust apOiTpay, umi iMnepaTiBHi npunm-
C1 BU3HAYAIOTb NOPSAGOK BCTAHOB/IEHHS apbiTpamMu 3aCTOCOBHO20 MATepianbHO20 MpaBa 3a BigCyTHOCTi BUOOPY CTOPIH, Ta npaswu,
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3aKpinaeHnx y apbiTpaxxHoOMy pe2aameHTi BignoBigHOI iHCTUTYLl, Moxe abo caMOCTiFiHO BCTAHOBMTY Take MpaBo (Mpsmuii nigxig)
abo 3BepHyTICb COYATKY O BU3HAYEHHS 3ACTOCOBHMX KOM3IMHMX HOPM, BXe 32igHO 3 siknmu Bubip maTepianbHo2o npasa byge
3pobseHo (Henpamuii nigxig). [jo Takux KONi3iiHMX MpuB'a30K, 3a3BMYAH, HANEXATb: MPUHUMI HAKOIbLL TiICHO20 3B'3KY, KpaiHu
MiCLisi BAKOHAHHS1 JO20BOPY, KpaiHa MIiCLIE3HAXOGXKeHHS CTOPOHM, LLIO MOBMHHA 3GiCHUTI ICTOTHE BUKOHAHHS T IH.

KnioyoBi cnoBa: 3actocoBHe MatepiaibHe NpaBo, MiXKHAPOGHUI KOMepLiViHuii apbiTpax, KOAi3iiiHe NpaBo, MpUHUMA Havi-
OinbLL TICHO20 3B’A3KY, MiXKHaPOGHI KOMepLi¥fiHi g020BOPH.

AHHOTaLMs. B cTaTbe 13y4eHbl OCHOBHble MOgXOgbl K YCTAHOB/IeHMIO COCTABOM apbuTpaxxa, npu oTCyTCTBMM BbIOOPA CTO-
POH, MPUMEHNMO20 K CyLLeCTBYy Cropa MaTepuanbHO20 Npasd, Mpy papeLleHny CropoB B MEXXJyHaPOGHOM KOMMepYeCKoM
apbutpaxe. OTMeyaeTcs:, 4T0 K TPEM MPUHLMNNA/bHBIM MOGX0gaM K yCTAHOB/EHWIO COCTABOM apOUTPaa npuMeHNMo20 K
CyLLeCcTBYy Cropa npasd, OTHOCATCS: 1) nprMeHeHye apbuTpamu npuHUMNnG Hanbosee TecHoM cBs3u; 2) obpatyeHne K Koaimsn-
OHHbIM HOPMAM, KOTOpPble cOCTaB apOMTPaXXa cuMTaeT NpuMeHUMbIMU (KOCBEeHHbII nogxog, voie indirecte, indirect approach)
3) npegoctasneHve apbuTpam NpaBa HenoOCPegcTBeHHO yYCTaHABAMBATL U NPUMEHSITb HOPMbl MATeP1AIbHO20 npasa 6e3 00-
patLeHus K 1to0bIM KO//IM3MOHHbIM NPUBA3KAM WM HOPMAM (TAK Ha3biBaeMblii MeTog voie directe nwan direct approach).

Pe3tomupyeTcs, 4To BCe 13 MpuBegeHHbIX M0GXOJoB HaMpaB/eHb! Ha obecreyeHme COOTBETCTBUS YCTAHOB/IEHHO20 COCTABOM ap-
OUTPaXXa MpUMeHMOo20 MaTepuanbHO20 NPABA CYLLeCTBY Criopd M pegmMeTy go2oBopd, 0COGEHHO NepBble gBd, CBA3AHHbIE C KOJI-
JIM3MOHHbBIMM IPUBSI3KAMM — KAK C KOHKPETHOW OTChUIKOM K MPABY, YTO MMeEeT Hambosiee TECHYIO CBS3b C MPABOOTHOLLEHUSIMU, TAK 1
€ BO3MOXHOCTbI0 00paLLieHst apbuTpoB K gpyaum KOIM3UOHHBIM HOPMAM, KOTOPbIE OH Co4TeT MpumMeHuMbiMu. OTAnuMe TpeTbe20
13 nogxogos, voie directe nan npsmo20o BbIGOpa npuMeHMMoz20 Npasa, 3akouaeTcs B 60/bLueri cTeneHy ceobogbl apbuTpoB B 3TOM
BOrMpoce, MockoslbKy BoobLLe YCTpaHsieTcst 0653aHHOCTb COCTaBa apbuTpaxa obpalLaThest K KOIM3UOHHbIM HOPMAM orpegeseH-
HOVi HALMOHQ/IbHOV CMCTEMbI MEXXJYHAPOGHO20 YaCTHOR0 NMPABd MV TPAHCHALMOHA/bHBIM KOIM3MOHHBIM MPUBSI3KAM.

ABTOp yTBep)xgaeT, 4To cocTaB apOMTPaXKd, B 3aBUCHMOCTH OT 10gX0gd, MPUHSITO20 B CTPAHE MecTd apouTpaxd, 4bh M-
nepaTuBHble Npegncanms onpegenstoT Mopsgok YCTaHOBAeHUs apouTpamu NpUMeHMMO20 MAaTepuanbHo=0 Npasa npu oT-
cyTCTBUM BbIOOPA CTOPOH, M NPABWJ, 3AKPen/ieHHbIX B ApOUTPAXKHOM pe2/iaMeHTe COOTBEeTCTBYIOLLE20 MHCTUTYTA, MOXeT b0
CaMOCTOSITE/IbHO YCTAHOBUTbL TaKOe MpaBo (MpsIMoli N0gXog) uam obpaTUTLC CHAYana K onpegesneHunio NPUMEHUMbIX KO-
3MOHHbIX HOPM, Y)Ke CO2/1CHO KOTOPbIM BbIOOp MaTepnasbHo20 npasa bygeT cgeaH (KOCBeHHbIN 10gxog). K Takum Koim3sn-
OHHbIM NPVBSI3KAM, KK MPABU/I0, OTHOCATCA: MPUHLMI HaMbO/Iee TeCHOV CBSI3W, CTPAHA MeCTd UCMOIHeHVs g020BOPd, CTPAHA
MECTOHAXOXJEeH!s! CTOPOHbI, KOTOPAsi GO/KHA OCYLLEeCTBUTb CyLLeCTBEHHOE MCMOMHEeHMs 1 gp.

KntoyeBbie cnoBa: npumveHnmoe MatepuanbHoe Npaso, MexqgyHapogHbI KOMMepyeckuii apouTpax, KOAM3NOHHOe pa-
BO, NMPUHLMN HanboJslee TeCHON CBS3M, MeXJYHAPOgHble KOMMepyeckie go20BOpbI.

Summary. The article examines the main approaches to the determination by the arbitral tribunal, in the absence of a choice of
parties, of a substantive law applicable to the merits of a dispute, when resolving disputes in international commercial arbitration.
It is noted that the three fundamental approaches to the establishment by the arbitral tribunal of the law applicable to the merits
of the dispute include: 1) the application by the arbitrators of the principle of the closest connection; 2) recourse to conflict-of-laws
rules that the arbitral tribunal considers applicable (indirect approach, voie indirecte) 3) granting arbitrators the right to directly es-
tablish and apply substantive law without resorting to any conflict-of-laws or rules (the so-called voie directe or direct approach,).

It is summarized that all of the above approaches are aimed at ensuring the compliance of the applicable substantive law
established by the arbitral tribunal with the substance of the dispute and the subject of the contract, especially the first two
related to conflict of laws — both with a specific reference to law, which has the closest connections with legal relations, and with
the ability of the arbitrators to refer to other conflict-of-laws rules that it deems applicable. The difference concerning the third
of the approaches, voie directe or direct choice of the applicable law, lies in the greater degree of freedom of the arbitrators in
this matter, since the obligation of the arbitral tribunal to refer to the conflict of laws rules of a certain national system of private
international law or transnational conflict of laws is generally eliminated.

The author claims that the arbitral tribunal, depending on the approach adopted in the country of place of arbitration,
whose mandatory provisions determine the procedure for the arbitrators to establish the applicable substantive law in the ab-
sence of a choice of parties, and the rules enshrined in the arbitration rules of the relevant institution, can either independently
establish such a right (direct approach) or turn first to the definition of applicable conflict of laws rules, according to which the
choice of substantive law will be made (indirect approach). Such conflict-of-laws links, as a rule, include: the principle of the
closest connection, the country of the place of performance of the contract, the country of location of the party that must carry
out significant performance, etc.

Key words: applicable substantive law, international commercial arbitration, conflict of laws, principle of closest connec-
tion, international commercial contracts.
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HOCTaHOBRa npo6aemMu. 3a BiZICyTHOCTI IPAMOTO
abo ommocepeKOBaHOTO (MOBYA3HOTO 460 TAKOTO,
1110 MaBCs Ha yBasi) BUOOPY CTOPOHAMU 3aCTOCOBHOTO
MaTepiaJbHOTO mpasa (1110 YaCTO BJIACTUBO JOTOBOPaM,
CTOPOHOIO AKUX BUCTYIAE Aepskana[1, c. 371]), a Takox
y BUODagKy ngedeKTHOCTi BuO6OPYy 3aCTOCOBHOTO IpaBa,
HEeMOKJMBOCTI 0ro peaJsisairii uepes fito iMIepaTuB-
HUX HOPM KpaiHu MicIig apOiTpaky UM Kpainu MicIisa
BUKOHaHHSA 3000B’sA3aHb (30KpeMa, KOJU MOBa e
TIPO 3aXMCT IPaB CIIOKUBAYiB, CIip, MOB’ A3aHU i3
HEPYXOMICTIO, Iif0 aHTUMOHOIIOJIBHOTO 3aKOHO/IaBCTBA
TOIIO)TaKe 3aBAaHHsA MIOKJIASAETHCA MisKHAPOIHIMU
i HaIlioOHAIBPHUMH PETryJIATOPaMH Ha CKJIAJ apOiTparKy.
Y Takomy pasi posib apbiTpa 3 mepeBipKu 3p00JIeHOTO
CTOPOHAMU BUOOPY Ta MOKJIMBOTO BpaXyBaHHSA 3aCTO-
COBHUX HAJiMIIePATUBHUX HOPM, IIT0 He Oyau oOpaHi
KOHTpareHTaMu, IIePEeTBOPIOETHCA Y OLJIBIN CKJIaIHE
3aBIaHHSA, BUMAaralodu BiJ cKaany apoiTpaky mocai-
IKeHHS HU3KU IMMOTEeHI[INHO 3’ € ITHYIOUNX KOHTPAKT
3 IIEBHUM IIpaBoM (paKTOPiB 3a BiICyTHOCTI e AUHOTO,
YHiBepCaJILHOTO MEXaHI3My UM KOJIi3iiiHOI TpuB’ A3KN.
IToxmameHHA TaKoro 000B’I3KY Ha apOiTpiB € MiJTKOoM
3aKOHOMIipHUM Ta BUIIPABIAHUM, OCKIJIbKH, SK 3a-
suauvae JI. ni Bpos3oso, «I/is BCciX NpaKTUYHUX ITijen
TMIOBHOBAaKEeHHSA 3aCTOCOBYBATU HOPMU IIpaBa Maiiike
He BiZIpi3HAETHCA BiJf TOBHOBaKEHb YXBAJIOBATH! Pi-
meHHA» [2], 1110, Y CBOIO Uepry, BUMAarae momepeaHboro
BCTAHOBJIEHHSA TAKOT'0 3aCTOCOBHOTO IIPaBa.

Amnaunis ocraHHix qocaigskens i myoaikariit. Okpemi
acIeKTy 00paHoi TeMaTUKU JOCJIiIKEeHHA JOCIIiIKY-
BaJIM Y CBOiX IpaldXx YKpaiHCHKi Ta 3apy0iskHi Bue-
Hi, 3okpema I'. BopH [3], I'. l'anymienko [4], E. Tasapxg
[5], O. Jlaumo [6], Hox. .M. JIbio [7], JI. Micreuric [8],
T.B. Caxinauyx [9], ¥I. ®pik [10]. Ilonpu 1e Hu3KA
oco0ImBOCTel, OB’ A3aHUX i3 pisHUME migxXOomaMu 0
BCTaHOBJIEHHA apOiTpamMu 3aCTOCOBHOT'O MaTepiaJlbHOTO
mrpaBa (3a BiICyTHOCTi 3IiliCHEHOTO CTOPOHAMU BUOODPY),
OoTPeOyIOTh MOJAIbIINX JOCTiIKEeHb.

®dopmyBanHd 1ijeit ctaTTi. MeTo0 € BUSHAUEHHSA
Ta aHAJi3 3MiCTy OCHOBHUX ITiIXO/IiB 10 BCTAHOBJIEHHSA
CKJIaIOM apOiTpasKy mpaBa, 3aCTOCOBHOTI'O IO CYTi CIIOPY
IIpY POBIJIAAL i BUpPiNIeHHi cIIOpiB y IOpAAKY MixKHa-
POIHOTO KOMEPIiliHOTO apoiTpaky.

Bukaan ocHoBHOrOo Mmartepiaiay. [lo acexkTiB, AKi
cKJIa[ apbiTpasky IOBUHEH BPax0oByBaTU IPU BCTAHOB-
JIEHHi 3aCTOCOBHOTO JI0 CYTi CIIOPY IIpaBa, 3a BiAcyTHOCTI
3pobieHOTO cTOpOoHamMu Bubopy, Erapro ra Kepen Tsi-
eI, BiTHOCATH: 1) Uy mOBUHHI a00 MOKYTh apoiTpu;
3BasKaTH Ha IONePeIHi BITHOCUHY MiK CTOPOHAMMU I
BU3HAUYEHHA 3aCTOCOBHOTO IIpaBa (BUTOKH IILOTO N1~
TAHHA JIeXKaTh B YCBiJOMJIeHHI TOTO (haKTy, 110 IPU
YKJIaIeHHI MijX cTOpoHaMU JOTOBOPY Ta HOro HACTyII-
HOMY BUKOHaHHI IIeBHEe 3aCTOCOBHE MaTepiajabHe IIPaBo

icHyBaJ0); 2) YU MOKYTh Pi3HI TPABOIIOPAAKY 3aCTO-
COBYBATHUCH [0 Pi3HUX acCIeKTiB cropy (BiIHOCUH MiK
CTOPOHAMM); 3) UM IIOBUHHO 3aCTOCOBHE JIO CYTi CIIOPY
IpaBo 000B’ A3KOBO OYTU HAIIOHAJILHUM IIPABOM II€BHOI
mep:xaBu [11, c. 181]. 3 HOpMaTUBHUX MMOJIOKEHDb Ta
IOOMIHYIOUNX JOKTPUHAJIBbHUX IIO3UIIIA OUEeBUIHUMU
BiAmoBigAMU Ha ApyTre Ta TPETE 3allUTaHHS OyAyTh,
BiZIIOBiZHO, «TaK» i «Hi», OCKIJIBKY MOXKJIUBICTD IIif-
MMOPAIKYBaHHSA PiSHOMY IIpaBy PisHUX YACTUH JOTOBO-
PV DOTIYCKAETHCI MisKHAPOAHUMY Ta HAIIOHAJIbHUMUI
IPaBOBUMU I KepejJaMu, Yy TOH Yac AK A0 CYTi CIIopy
MOKYTh 3aCTOCOBYBATHCH I HEHAIliOHAJIbHI IIPaBOBi
pPeryaaTopu, a TaKoXK apOiTpaskHUIN POI3TJIAT MOMKE
3mificHIOBATHCA HA OCHOBI IPUHITUIIIB «A00pa i cupa-
BeIJIUBOCTI» (‘ex aequo et bono) abo apbiTpoM B AKOCTL
«IPY'KHBOTO mocepenumuka» (amiable compositeur).
Il om0 mepIioro 3 MUTaHb, TO MPUHITAI aBTOHOMIT BOJTi
IUKTY€E HaJJaHHS CTOPOHAM MOJKJIMBOCTi 0OpaTu 3acTo-
COBHUM JI0 CYTi CIIOPY iHIITe IPaBo, HiK PeryJiroBajo
JIOTOBipHi BifHOCUHY [0 MOYATKY iHiIlitoBaHHA apOiT-
Pa’KHOTO PO3TJIAAY, X0U PO3YMHICTb TAKOTO PillleHHA
¥ MOsKe OyTHU IIocTaBJIeHA il CYMHiB.

Jo TPhOX IPUHIMIOBUX MiXO/iB 00 BCTAHOB-
JIEHHA CKJIaZioM apbiTpasky 3aCTOCOBHOTO IO CYTi CIIOPY
IIpaBa, HaJieKaTh: 1) 3acTocyBaHHA apbiTpamMu IpuH-
IIUITY HAHMOiIBIT TicHOTO 3B’ A3KY; 2) 3BepPHEHHS 10 KO-
JiBiAHUX HOPM, AKi CKJIaa apOiTpasky BBasKae 3acTo-
coBHUMU (HeIpAMUMN Oiaxin, voie indirecte, indirect
approach); 3) HamaHHs apbiTpaM IpaBa 6e3rnocepesHbO
BCTAHOBJIIOBATH Ta 3aCTOCOBYBATU HOPMHU MaTepiab-
HOTO TIpaBa 6e3 3BepHEeHHA 00 OyAb-AKUX KOJi3iHHUX
IpuB’A30K YW HOPM (TaK 3BaHUM MeTo[ voie directe
abo direct approach)[12, c. 21]. Ilepmuii 3 migxoniB
e xapakTepHuM ajsa Himeuunnu ta IlIBeiinapii. Taxk,
arigmo 3i ct. 1051(2) ApbiTpaskHoro 3akony Himeuunuu
[13] y pasi BizcyTHOCTi 6yAb-IKOT0 BUSHAUEHHSA 3aCTO-
COBHOT'0 IIpaBa CTOPOHAMHU apOiTpaKHUIL CyJ 3aCTOCOBYE
IIPaBo JepP:KaBH, 3 SKOI0 CYTHICTh CIIOPY HANOLIBII TicHO
noB’sizaHa. [pyruii miaxing sakpimieso y €BpomeiicbKiit
KOHBEHIIi1 ITpo 30BHINTHBOTOPTroBeIbHIH apbiTpark 1961
p. [14], TunoBomy 3arkoni OHCITPAJI nipo mixkHapoa-
Hut ap6itpaxk 1985 p. [15] (i, BizmoBigHO, Ha piBHI
v, 2 cr. 28 3akoHy YKpainu «IIpo MizKkHAPOTHUN KO-
MepiitHui apbirpak» [16]) ra ApbiTpaskHOMY 3aKOHI
Amnrnii Ta Beabey [17], cepen inmux. Tperiit migxin
BJIACTUBUH /s (hpaHIly3bKOT0 3aKoHOomaBcTBa. IIITK
Higepnauais y cr. 1054(2) [18] Trakosx mepenbauae,
110, AKIIIO BUOip 3aCTOCOBHOTO MaTepPiaJIbHOrO IIpaBa
CTOPOHAMMU He 3JiliCHeHO0, CKJIaJ ap0iTpaky IIOBUHEH
YXBaJIUTHU PillIeHHS HA OCHOBi HOPM ITpaBa, AKi BiH BBa-
JKaTuMe 3aCTOCOBHUMU. AHAJIOTIYHOIO JIOTiKO0 OIIEPYE
ct. 21(1) ApbiTpaxuoro persmamenty ICC [19], srig-
HO 3 KO0 3a BiJICYTHOCTi JOMOBJIEHOCTi CTOPiH 111070
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BubOOPY 3aCTOCOBHOTO IIPaBa, CKJIA apOiTpasky 3acTo-
COBYE€ TaKi HOpMHU IpaBa, SKi BBasKa€ BiAIOBiTHUMMU.
ITpu nmpomy 3riguo 3i cr. 21(2) boro :xk Peraamenrty
cKJaz apbiTpaky 6epe 0 yBaTH MMOJOKEHHI KOHTP-
aKTy, AKIO TAKUH iCHY€e MiK cTOpOHAMH, i OyAb-AKi
BigmoBigHi Toprosi 3Buuai. Ilum K mMasaxom minam i
immi ap6iTpaskui iHcTUTyIIil, 3aKPiIUBIIIY IPAMUKI
migxim ;o BMGOpy 3aCTOCOBHOTO MIpaBa CKJIAA0M apOiT-
paKy, 30Kpema, y cT. 22.3 ApOiTpaskHOTO perjaaMeHTy
LCIA [20], cT. 22(1) Apb6iTpa:kuoro perimamerty SCC
[21], cT. 27(2) PernameHTy 3 ap6iTpasky Ta IpuMu-
peunsa VIAC[22]. HaromicTs BigmoBigHO 10 u. 2 cT. 41
PernamentTy MKAC npu TIIII Ykpaiuu [23], y pasi
BificyTHOCTi Oy ABb-1K01 BKasiBKU cTOpiH cKJag ApGiT-
PaskHOTO CYAYy 3aCTOCOBYE IIPABO, BUBHAUEHE 3TiTHO
3 KOJIiBifHMMEI HOpMAaMU, sIKi BiH BBasKae 3a HeoOXigHe
3aCTOCYBATH.

Bb6auaeTncs, 1110 BCi 3 HaBeIeHUX MiIX0AiB CIps-
MOBaHi Ha rapaHTyBaHHSA BiJIIOBiJHOCTi BCTAHOBJIEHO-
T'0 CKJIaJoM apbiTpasky 3aCTOCOBHOTO MaTepPiaJbHOTO
mpaBa CyTi CIIOPY Ta IpeaMeTy JOTOBOPY, 0COOJIMBO
HepIIi aBa, 1Mo OB’ A3aHi 3 KOJIi3iiHNMU IpUB’A3Ka-
MU — fK 3 KOHKPETHUM BiCHMJIaHHAM O IpaBa, IIMo
Mae HanOiabII TicHUH 3B’ A30K 3 IIPaBOBiJHOCMHAMM,
Tak i 3 MOKJIUBiCTIO 3BepHEHHA apOiTPiB 0 iHITTUX KO-
Ji3iHUX HOPM, AKi BiH BBasKaTHuMe 3aCTOCOBHUMU.
BigminzicTs TpeThOro 3 MiAX0aiB, voie directe abo mpsi-
MOTro BuOOpPY 3aCTOCOBHOTO IIpaBa, IMOJIATae y OiabImii
CTyIIeHi cBoOOAM apbiTpiB y ibOMY IUTAHHI, OCKiIb-
KU B3arajii ycyBaeThCsa 000B’ A30K CKJIAAY apbiTpaKy
3BEPTATHUCH IO KOJi3iMHNX HOPM MeBHOI HAIliOHAJIBHOL
CUCTeMM Mi’KHApPOIHOTO IIPUBATHOTO IIpaBa YU TPAHC-
HaIliOHAJBHUX KOJIiBiliHUX npuB’sa30K. IIpore 11e He
TOBOPUTH PO CBaBijIs apOiTPiB y BUBHAUEHHS 3aCTO-
COBHOTO /IO CYTi CIIOpPY IIpaBa, AK i BiipBaHiCTh TaKOro
BUOOPY BiJ MOJI0KEHDb TOTOBOPY UM OYyAb-IKUX IPaBO-
BUX HOPM. ¥ HAYIIi 3 [OTO IPUBOAY ITiKPECIIIOETHCS,
10 i1 YHUKHEeHHS KO0JIi3ifiHol mpobsemMu B IIpoiieci
IIPaBO3aCcTOCYBAHHA, II[0 3MiCHIOETHCA apbiTpamu, oc-
TaHHi MOAil B HAIliOHAJIbHOMY 3aKOHOJABCTB1 BKA3YIOTh
Ha mepeBary 6es3mnocepeqHbOTO BUOOPY HAI[IOHAIBLHOTO
3aKOHOJaBCTBA UM iHIIINX HOPM IIpaBa, AKi, AK BCTa-
HOBJIIOIOTHCS apbiTpaMu SK HAWOiIbII BiAIOBIAHI A
KOHKPEeTHUX 00CTaBUH 3 OTJIALY Ha iX 3JOPOBUI TJIY3],
Ta JOCBix apbiTpa y BUpileHHi KoMepIifiHux cropis[1,
c. 395]. Kpim niporo, Bubip, 110 3MiicHIOEThCS apbiTpa-
MU Ha OCHOBi IPAMOTO METOAY MOXKe 3aCHOBYBATUCh Ha
3B’s8KaxX MiK CIIpaBOIO Ta 00pAaHUM IIPABOM, AaHAJIOTiU-
HO BUOOPY, 3aCHOBAaHOMY Ha KOJIIBiMHUX HOpMax, aje
TaKOYK MOYKe BUILJIMBATH 31 3MiCTy CaMOTO 3aCTOCOBHOTO
MaTepianbHOTrO npasa. Tak, apdiTpu MOKYTB AifiTH
BHUCHOBKY, IT[0 IIEBHE IIPaBO, OyAy4H OiJIbII CydacHUM,
€ Kpallle IPUCTOCOBAHUM JIJIA BPEryJI0BaHHSA CIIOPY,
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a00, BUXOAAYN 3 TOI'O AK CKJIAJEHO OCHOBHUI LOTO-
Bip, UM SKUMU MOHATTSIMH BiH omepye, 10 HalibiIbIne
Il I0T0 perJlaMeHTallil macyBaTuMe IIpaBoBa CUCTeMa
KOHTHUHEHTAJILHOTO a60, HaBIaKu, 3aTraJbHOTO IIPaBa.
ApbGiTpy MOKYTBH IiJIECIPAMOBAHO He 3aCTOCOBYBAaTHU
IO OTOBOPY IIPaBO, 3TifHO 3 SKUM BiH Oyae BUSHAHUKI
HeniicHuM Ta iH. [24, c. 876].

AprymeHTOM Ha KOPHUCTD IIiAXony voie directe MOK-
Ha BBaYKATHU ¥ CUTyAaIliio, KOJU apOiTpU PO3TISAaioTh
B IKOCT1 3aCTOCOBHUX KOJIIBiIHUX Ta MaTepiaJbHUX
HOPM, TIOJIOKEHHS, 1110 HAJEeXKATh A0 OMHUX i TUX K
IpPaBOIOPAAKiIB. ¥ TakoMy pasi cKjiag apbiTpaky MosKe
BUKJIOYHO MOPiBHATU HOPMU MaTePiaJbHOTO IIpaBa
BiATIOBimHUX KpaiH, OB’ A3aHUX 31 CIIOPOM, III0 MOJKe
TIPU3BECTH IO TOTO K PE3YyJIbTATY, II10 i 3icTaBiIeHHA
KOJi3iHUX TPUB’ A30K, BTIJIEHUX Y MisKHAPOIHOMY
IpUBaTHOMY IIpaBi 1ux gep:kas [1, c. 393—394]. Ilo-
TpiOHO Big3HAUNTH, 1[0 1 3a MEePIIUX ABOX HiIXOMIiB,
KOJIU CKJIaZoM apOiTpasky aHaIi3yIOThCA IPUIIUCU KO-
JIiBiiHOTO IIpaBa «3alliKaBJIeHUX » IIPABOIIOPAIKIB, He
BUKJIIOUAETHCA CUTYAIlisd BiACUIaHHA HUMU 4O OJHOTO I
TOTO 2K TIPaBa, 1110 0B’ I3aH0 3 YHi(ikalliero Komi3iiHnx
MPpUB’SI30K Y HAIIIOHAJIHLHOMY 3aKOHOJIABCTBI PO3BUHE-
HUX Jep:KaB 10 TAKOI CTYIIeHi, 1110 J03BOJISE TOBOPUTU
PO icCHyBaHHA TPAHCHAIIIOHAJIHHO BUSHAHUX IPaBUJI
KOJIIBiTHOTO IPUKPIINIJIeHHA, AK-TO «IIPaBO JePKaBH,
y AKili CTOpOHA, 110 HOBUHHA 3AiMCHUTH BUKOHAHHSI,
sAKe Mae€ BUpiliaJlbHe 3HAUEHHS IJI5 3MiCTy ITPaBOUYNHY,
Mae CBO€ Miclie IPOKUBaHHS a00 MiCIie38HaXOIKeHH »
ab0 «IIpaBo Aep:KaBU, Y AKill 3HAXOAUTHCA HEPYyXOMe
MAaiHO» TOIIIO.

Bopu I'., 3BepTaouuch 10 IpodIeMy BUSHAYCHHA
CKJIAJOM apOiTpasky 3aCTOCOBHUX KOJiBiMHUX HOPM
JLJIS BCTAHOBJIEHHS 3TiAHO 3 IX IpUIIKCaMU 3aCTOCOBHOTO
MaTepiaJbHOTO IIpaBa y paMKax APYyroro 3 BUAiJIeHUX
BUIIE TiJXOMiB, CTBEP/2KYE IIPO IIepeBaru 3BepHEeHHA
o KOJIi3ifiHOTO mpaBa Kpaiuu Miciia apbiTpaky. Bue-
HHUH HaATOJOIIYE, 110 «3a HAIBHOCTI AilicHOI KoJIisil
HaWKpaIia KoJIisiiiHa MeTO/I0JIOTisd BUSHAUEHHS 3aCTO-
COBYBAHOT'O MaTepiaJbHOTO IIpaBa B MisKHAPOJHOMY
apbiTpaski (mpu BiZCcyTHOCTI yroau cTopin) mosAarae
y HeoOXiZHOCTI BUXOAUTHU 3 IPE3YMIIITil 3aCTOCyBaH-
HSA KOJi3iHUX HOPM MicIld IIpoBeAeHHs apOiTpamKy.
IIpaBuaAbHUM YMHOM BHUTJIyMaueHa yrojaa CTOPiH Ipo
IpoBeleHHA apOiTPasKHOTO POITJISAAY B IEBHOMY MicCITi
B 3araJIbHOMY PO3YMiHHI (X0oua i He 3aB)KJ11) BKa3ye
B CUTYyaI[ifX HAABHOCTI AiiCHOI KOJIi3il Ha 3roAy CTOPiH
Ha 3aCTOCYBAHHSA KOJIiBiHUX HOPM MiCIld IIPOBEIeHHS
apbOiTpasky. ¥ OiLJIbIIIOCTI BUMIAAKiB MU TaKUM UMHOM
OTPUMYEMO HAIOiIbII IPOCTi, HeHTpaIbHi, mepenbda-
uyBaHi i yecHi Koigitiai HOpMu» [3, c. 2140]. Xou HaM
i 3posyMiJia TO3uILid JOCHiTHUKA Ta IHININX TPUXUIIHEHA-
KiB 3BepHEHHSA CKJIaLy apOiTpasKy 0 KOJIi3iHUX HOPM
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Micis apbiTpasky, 3a BijlcyTHOCTiI BHOOPY CTOPOHAMMU
3aCTOCOBHOTO IIPaBa, aje Ipu JOCTATHHO BU3HAUEHO-
My Bubopi Mmiciia apbiTpasKy, BBasKaeMo, 1110, 3HOBY 2K
TaKu, OTOTOKHEHHA BUOOPY MicIid apbiTpasky AK II0-
TOJI’KeHHA CTOPOHAMU 3BePHEHHS 10 KOJi3iMHUX HOPM
IIHOT'O IPABOIIOPAKY He BOAUAEThCA JIOTIYHNM, a Ta-
KOJK HePiAKO MOJKe CYIIepeunTH JiiCHIM IIPparHeHHAM
i ouikyBauHuAM cTopiH. BinbIme Toro, Takuii niaxing He
YBTOMKYETHCA 3 3aTaJIbHUM IPUHIITUIIOM YHUKHEHHSA
3aCTOCYBaHHSA KOJII3iHHUX HOPM IIPaBOIIOPAIKY, o0pa-
HOT'O CTOPOHAMU B SKOCTi 3aCTOCOBHOTI'O 0 CYTi CIIOPY
mpaBa. Ha Hamry gyMKy, 3aMicTh IPOTHO30BAaHOI BU3HA-
YEHOCTI Ta rapaHTyBaHHSA NPOCTOTH i HEHTPaJIbHOCTI
BU3HAUYEHHS HA OCHOBIi KoJIiditHUX HOPM lex arbitri
3aCTOCOBHOTO MaTepPiaJIbHOTO ITPaBa, BKa3aHUN MEeTOJ
oOMe:KyBaTHMe aBTOHOMIiIO BOJIi CTOPiH, 3BY:KyBaTUMe
KOJIO MOXKJIMBUX BapiaHTiB, IO IOCTAIOTH mepeI apoiT-
paMmu, a TaKOK HepiJKO He BiAHoBizaTuMe mpeamMery
IOTOBODPY, OUiKYBaHHSAM CTOPiH Ta moTpebam apbiT-
PasKHOTO PO3TJIALY 3arajioM.

Jo iHIIuX IpaBOBUX CHUCTEM, KOJIi3iMHI HOpMU AKUX
MOJKYTBb OYTH 3aCTOCOBAaHI apbiTpaMu JJisi BUBHAUEHHS
MaTepiaJbHOTO IpaBa MOMKYTH HajeKaTu Oyob-dKa
IOPUCIOUKIIiA, OB’ A3aHAa 3i ClIOpoM, IIPABOIOPAAOK, II[0
MAae 3 OCTaHHIM HaWOiIbI TicHMIT 3B’ 130K, MisKHAPOIHL
KoJtisitiHi mpuHITMIY abo iHITi KoJTisitiHi HopMu, 1110, Ha
IYyMKY apOiTpiB, € HAHIO1ILII BiITOBIAHNMY Y KOHKPET-
HUX 00CTaBMHAX, 38 MEYKaMU O3HAUEHUX BUIIIE CHCTEM.
3ayBasKuUMO, 1110 HABiTh Y IPABOBUX CUCTEMAX, AKUM
IIpUTaMaHHe 3aKPiNJIeHHA 3BepPHEeHH apb6iTpiB 10 IpuH-
LUITY HAMO1IbII TicHOTO 3B’ A3KY BUPIIIEHHA KOJIi3iiHOT
Ipo0JieMY Ta BCTAHOBJIEHHA TAKUM UMHOM 3aCTOCOBHOTO
JIO CYTi cIOpy IIpaBa He € MeXaHiYHUM Ta IPOCTUM IIPO-
mecom. Taxk, KOMEHTYIOUM ITOJIOKEHHS 3aKOHOJaBCTBA
IIBeitnapii y mpomy 38’sa3Ky, 1. ®pik 3asuauae, mo
HopMa cT. 187 Degepansuoro 3akony IllBeiinapii mpo
MijKHapOAHEe IpUBaTHe IPaBo( «Apbimpadic supiuye
cnopu 6i0nogidHo 00 3aKoRY, 06PAH020 CMOPOHAMU, b0,
3a 8idcymHocmi makozo 8ubopy, 8i0no8idHo 00 3aKOHY,
3 aKum cnip HailmicHiwe nos’a3anuil» ) [10], xou i Hagi-
JAe apbiTPiB rHYUYKiCTIO Y BUPiIIeHHI Tpo6aeMu 3aCTo-
COBHOTO ITPaBa, TAKOYK BUMAarae Bizx apoiTpiB cuaigyBatu
He JIUIITe KOJIisiitHOMY MeTony (Ha IPOTUBATY IPIMOMY
migxony), ajie it 6paTu 10 yBaru BCi BasKJIUBIi haKkTODH,
1110 MOYKYTh JJO3BOJIUTY BCTAHOBUTY HANTiCHIiIINH 3B’ -
30K IIpaBa 3 KOHKPETHUM CIIopoM. A TomMy apbiTpu He
MOJKYThb IOKJIaJaTUCh JINIlle Ha MeXaHiuHi 3aKoHOa-
Bui mpesyMiILii Ta moxibui iMm nmpasmia, 3acHOBaHi Ha
€IUHOMY, (G OPMAJIiICTUUYHOMY KPUTEPiil, HABITH AKIIO,
B 3araJbHOMY, BOHU BCTaHOBJIEHI came JIJIs TOTO, 11100
TIPUBECTH JI0 IPaBa, AKe Ma€e HANOiIbII TiCHUI 3B’ A30K
3i ctopom. Papire, AK cTBepAKYye BUeHUIT, apOoiTpu
TIOBMHHI aHAJi8yBaTH Ta 3BaKyBaTH yci 3’ eTHyI0Ui (hak-

TOPH CITPABU, IIT0 PO3TJISATAETHCA (HE BPAXOBYIOUH THUX,
1110 He MaIOTh 0e3II0CepeHLOro 3B’ A3KY 3 iCTOTHUMU
daxTamMu cIIopy, HaIpUKJIaI, HAllioHAJIbHICTE apoiTpiB
abo miciie apbiTpaiky), a IXHiM IPOBiIHUM IPUHITUIIOM
MOBUHHI 6yTu ouikyBaHHsa cTopin [10, c. 78].
Hailtnomupenimumu y ap6iTpaskHil mpakTUIli Me-
TOAAMU 3aCTOCYBAHHSA apObiTpaMu KOJIi3iiHUX HOPM
IIPpY BCTAHOBJIEHHI 3aCTOCOBHOTO IO CYTi CIIOPY IIpa-
BA € «KYMYJATUBHUIN» METOJ Ta METOJ 3B€PHEHHS 10
3araJIbHUX MIPUHIIUIIIB MidKHapPOAHOTO IIPUBATHOTO
ImpaBa, X0U HEPIAKUM € i HaJaHHs CKJIaLy apoiTpaKy
IMOBHOI cBOOOAY Yy BU3HAUEHHI KOJIi3iliHOTO mpaBa, 1110
BiH BBasKaTuMe 3acTOCOBHUMH [H, c. 871]. CyTHicTb
KYMYJATABHOTO METOAY IIOJISATAE Y OMHOYACHOMY 3a-
CTOCYBaHHI KOJII3ifHUX IpaBUJj yCiX IPaBOBUX CUCTEM,
110 MAaIOTh 3B’ sI30K 3i CIIOpoM, 1110, B T€OPii, IIOBUHHO
IIPU3BECTH IO OJHOTO I TOTO K Pe3yJabTaTy, BKa3yrun
Ha €IMHY ITPABOBY CUCTEMY, MaTepiaJbHi HOpMU AKOI i
miaAaraioTs 3acTocyBaHHIo. Hemorik Takoro metony Ha
ITPAKTUI[] € OUeBUTHUM, OCKIJIBKY HACITPABAi KOJIi3ifiHi
HOPMU Pi3HUX IPABONOPALKIB MOKYTH CyTTEBO Pi3HU-
THUCh Ta BUKOPUCTOBYBATH PisHi KOIi3iliHI mpuB’ A3KMU.
CBoi mepeBaru i HeJIOJIIKM Ma€ APYTUA METO, KOJIU
apbiTpu MOKYTh MOKJACTUCH Ha yCTaJIeHi, IpuTaMaHHi
GiJIBIITOCTI cCTEeM MisKHAPOAHOTO IIPHUBATHOTO Ipa-
Ba, KOJIi3itiHi HOpMU. B Takomy pasi 3pobieHuii Bubip
MOJKe OOI'PYHTOBYBATHCH €AHICTIO Y BUPIIIIeHHI IeBHOL
KoJIigifiHOI mpo0JjeMu Ha TpaHCHAIliOHAJbHOMY PiBHI,
1110, BTiM, AajJeKO He 3aBKAU € NJOCAKHUM y 3B’ IBKY
3 TaKOIO K BigMimHicTIO y migxomax. Ciaig morogutuch
i3 3arasmpHUM BUCHOBKOM B. XelickaHeHa IIOJ0 TOTO,
III0 OCHOBHE IUTAaHHA IIPABOBOI IOJIITUKH, KE JeKUTH
B OCHOBI K0JIigii 3aK0OHIB y MizKHapogHOoMy apOiTpaxki,
IIOJIATAE TI0 CYTi B HACTYITHOMY: HaCKiJIbKM TPaHCHA-
I[IOHAJBLHUM € apOiTpask 3 TOUKU 30PY BiAMOBIAHUX
daxTopiB, cTocoBHO Micid apbiTparky? Yum Ginbimne
TPaHCHAI[IOHAJIbHUM € apOiTpak y cBiTJIi mux gakx-
TOPiB, TUM OiJBIII BUIIPABAAHUM € BUPiIlIeHHA Bigmo-
BiJHMX KBaJi(pikamifHUX MUTAaHb Ta KOJIi3ill 3aK0HiB,
MOCUJIAIOUNCh Ha TPAHCHAIlIOHAJbHUM, a He MiCIleBUI
cTaHIapT, 3aCTOCOBHUI y MicIti apbiTpaky [25, c. 465].
IIpuknanom BcTaHOBIEHHS CKJIAIOM apbiTpaky 3a-
CTOCOBHOTO MaTepiaJIbHOTO ITPaBa Ha OCHOBi 3BepHEHHS
IO KOJiBIMHUX HOPM, IKi apOiTpu BBaKalOTh 3aCTOCOB-
HUMU, € cupasa Ne 48, 1110 posrisgganachk apbiTpamu
MEKAC upu TIITI Ykpainu (pimenssa Big 29 KBiTHA
2010 poxky) [26]. V¥ pimieHHi cKaanm apbiTpaky miii-
IITOB BUCHOBKY, IO OCK1JIbKY YKJaIeHU CTOPOHAMU
KOHTPAKT 3a CBOEIO TPABOBOIO IIPUPOIOI0 € JOTOBOPOM
KymiBJi-nmpomaKy, i BifmoBizjau — mpoaBeilb Mae
CBOE MiCI[€3HAaXO/I:KeHHA B Y KpaiHi, 3aCTOCOBHUMU 110
KOHTPAKTY, 3TiqHO 3i cT. 32, 44 3akony Ykpainu «IIpo
MiKHapOHe IPUBATHE IPaBO», € IpaBo YKpainu. [Ipu
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nbpoMy apbiTpamHuii CyL BUXOAUB 3 HEOOXiZHOCTI 3a-
CTOCYBaHHSA K YaCTUHU HAIIOHAJIHLHOTO 3aKOHOJaBCTBA
Kouseumnii OOH mpo morosBopu MiskHAPOIHOI KYyIiBJIi-
nponaky ToBapiB (Bimerncbrka koupeniria 1980 pory)
[27] Ta ToTO, 110 BigmoBiAHO A0 U. 2 cT. 7 BimeHchKoi
KOHBEHILil, TUTaHHS, 1[0 CTOCYIOTHCA IIPeMeTa PEry-
aoBanug 11iel KorBenii, Aki npsaMo B Hill He BUpi-
IIeHi, miaAaAraloTh BUPillIeHHIO, 30KpeMa, BimoBiJHO
o IIpaBa, 3aCTOCOBAHMUM BiJIIIOBiAHO 40 HOPM MisKHa-
poamoro mpuBaTHOTO npaBa. OT:Ke, CKJIam apoiTpaKy
IiHAIIIOB BUCHOBKY, IO IPABO Y KPaiHU 3aCTOCOBYETHCSA
o KoHTpakTy Bim 25 Bepecusa 2008 pory Ha cybcumi-
apHOI OCHOBI.

Ha ocHoBi anasisy mpakTUKY IpaB0O3acTOCYBaHHSA
ap6iTpamu MKAC npu TIIII Ykpaiuu, I'. Taxymenko
CTBEPIIKYE, 110 cepe (paKTopiB BILIUBY Ha BubGip TOro
Yu iHIIIOTO mpaBa apbiTpamu, apOoiTpu 3aCTOCOBYIOTH
TpaguIliiiHi KouisifiHni mpuBs’a3ku (HaIpUKJIaI, mpa-
BO MicIlsI 3HaXO»KeHHs TpoaasIia). Takoix apoiTpu
6epyTh A0 yBaru Toi (haKT, Y1 € KpaiHu cTOpOHAMU
MiskHapoxHux norosopis. Tak, mocuTs uacTo apbiTpu
obuparTh Kousenirirzo OOH mpo MikHApPOAHI JOrOBOPU
KYHOiBJIi-TIpofasKy AK IIPaBo, 110 Oy/e 3aCTOCOBYBATHUCS
o cyrTi criopy [4, c. 376].

BuCcHOBKH 3 JaHOTO TOCHiIKEeHHS i IepPCIeKTUBH
MOAJBIINX PO3BITOK y mTaHOMY HAnIpAMi. TaKkuM YMHOM,
CKJIAJ apOiTpaky, 3aJIeKHO BifJ miaxony, IpUAHATOTO
B KpaiHi miciia apbiTpasky, uui iMIepaTuBHI IpUINCHU
BU3HAYAIOTH MOPSAIOK BCTAHOBJIECHHA apbiTpaMu 3aCTO-
COBHOT'0 MaTepiaJbHOTO IIpaBa 3a BifIcCyTHOCTi BUOODY
CTOPiH, Ta IpaBUJI, 3aKPillJIeHUX ¥ apOiTpakHOMY per-
JIaMeHTi BigmoBiguol iHcTuTyI1i1, MOXKe a60 caMOCTiHO
BCTAHOBUTU TaKe IIPaBo (IpAMUM migxin) abo 3BepHY-
THUCH CIIOYATKY 0 BUBHAUEHHSA 3aCTOCOBHUX KOJIi3iii-
HHUX HOPM, BXKe 3TiIHO 3 AKUMH BubOip MaTepiaJIbHOTO
npasa O0yzge 3pobseHno (Henpamuii miaxin). [lo Takux
KOJTiBifiHMX IpuB’ 130K, 3a3BUYAll, HAJIEXKATh: IIPUHITUAI
HaM6iIBII TicHOrO 3B’ A3KY, KpaiHy MicIlsd BUKOHAHHS
JIOTOBOPY, KpaiHa MiCIle3HaXO/JKeHHA CTOPOHM, ITT0 10~
BUHHA 3[1ACHUTY iCTOTHE BUKOHAHHS Ta iH. Ilomuperum
B apbiTparkuux 3akoHax (Himeuuwmna, [IIBefinapia) e
TaKOJK IIpsAMe BiicMJIaHHS apOiTpiB 0 3acTOoCyBaHHSA
IIpaBa Iep:KaBu, 3 AKOI0 CYTHICTh CIIOPY HAUOGIIBII TiCHO
noB’si3ara. Ha 0CHOBI BUC/IOBIEHIX IIO3UIiH MOMKINBL
TOIAJIBIITI HAYKOB1 PO3BiIKY, TPUCBAYEHI OKPEMUM ITPO-
0s1:eMaM BCTAaHOBJIEHHS CKJIaOM ap0iTpaky 3aCTOCOBHO-
T'0 IO CYTi CIIOPY MaTepiajbHOTO IpaBa Ta 0COOJIMBOCTAM
#ioro 6e3mocepeJHLOI0 3aCTOCYBAHHA.
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HEJEANCTBUTENbHOCTb PELUEHUW OBLIUX COBPAHUI OBLLECTB:
AHAIN3 CYAEBHOW NPAKTUKMU

INVALIDITY OF DECISIONS OF GENERAL MEETINGS OF SOCIETIES:
ANALYSIS OF JUDICIAL PRACTICE

AHoOTaWif. Y CTATTi GOCNIGKYIOTbC MUTAHHS GiSIbHOCTI 20CNOGapCbKMX TOBAPUCTB, iX OP2aHIB, CMOPH, L0 BHUKAKOTH Y
3BA3KY i3 3gifiCHEeHHIM KOPNOPATUBHMX PAB, NPOBEGeHHIM 3a2a/1bHX 300DiB, MPUIAHATTA HUMM PillieHb, IX OCKaPKeHHSIM y Cy-
goBOMY MOPAGKY, a TAKOX GOTPUMAHHS NPABUJ, LLIO MAIOTb 3HAYEHHS §/1 3CHOBHUKIB | y4ACHUKIB 20CNOGAPCbKMUX TOBAPUCTB.
JocnigxyioTbca CripHi cnTyauii 1ogo goTpUMAHHS MPOLEegypu CKAMKAHHSA Ta MpOBegeHHs 3a2abHux 300piB, iX BMAMB HA
NPUAHATTA PillieHb, iX MPABOMIPHICTb. [TopyLeHi KoprnopaTuBHi Npasa y4ACHUKA 3AXMLIAIOTLCA LAAXOM BU3HAHHSA HEegiliCHUM
pilLeHHs 3a2anbHMX 360pIB K BUILO20 OpeaHy TOBAPUCTBA. [1poBegeHuii aHani3 cygoBoi NpakTMK1 goBOGUT, L0 HAMOGINbLL
MOLWMPEHNM CriocobOM 3aXMCTy KOPNOPATMBHUX MPAB € came Takmii crocio.

Y cTatTi OKpecieHo npob/iemMHi acnekTy CropiB Npo BU3HAHHS HegiiCHUMM pillieHb 3a2a/1bHMX 300piB 20CN0gapCbKmx To-
BaApUCTB. [TpOAHANI30BAHO OKPeMi MigcTaBy BUHAHHS HegiiCHUMM pillieHb 3a2a/ibHuX 300piB TOBAPUCTB, BUSBIEHO HEGOIKM
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iX 3aKOHOGABY020 pe2y/NoBAHHA Ta 0COOAMBOCTI MPAKTUMYHOR0 3ACTOCYBAHHS 20CNOGAPCLKMMM CYgamMum Pi3HUX IHCTAHLii, 0Co-
6mBo KacayiiHum cygom.

[1poBegeHe y CTATTi QOCAIGKEHHS MICTUTb GHANI3 | Y3a2a/IbHEHHS CYgOBOI NMPAKTUKM BUPILLEHHS KOPNOPATMBHMX CMOPIB, 3a
pe3y/IbTaTamu 4020 BUAB/IEHO CYNepeyHOCTI Y migxogax CygiB go npaBo3acToCyBAHHSA 3 02/19Gy Ha no3uuii BepxosHozo Cyqy,
L0 gO3BOIM/IO ONPALIOBATI PEKOMEeHgALii LL0gO YJOCKOHAIeHHS CygOBOI MPAKTUKM.

YKpaiHCbke KkoprnopaTuBHe npaso, 3aiMLLde NPOCTip gAs NOLWYKY HOBUX PillieHb i igevi Wogo 3axXMCTy Y KOPMopaTUBHUX
NpaBoBigHOCMHAX, HE3BAXAIOYM HA OCTAHHI 3aKOHOGABYI HOBe/IN. Y CTATTi OKPECICHO LLIAXMU PO3BUTKY CYJOBOI MPAKTUKM
3 BUKOPUCTAHHAM, 30Kpemd, NMopiBHA/IbHO-NPABOBO20, GiaNeKTUYHO20 i NPUKIAgHO20 MeTOogiB. Tak, OCHOBOIO g/l BJOCKO-
HQOJIeHHS1 MPABOBO20 pe2y/NOBAHHS JAHOI KaTe2opii KOpNoOpaTMBHMX CMOPIB MAKOTb CTATW HAMPALOBAHHS CHOPMOBAHOI
CygoBoi NpakTnku BepxoBHozo Cygy. 3pobsieHO aKLUeHT Ha Takux npobaeMHMX MUTAHHSX, XTO Moxe ByTu cyb’ekTom npu
3BepHeHHi go cygy i3 M030BOM MPO BU3HAHHA HegifCHUM pillleHHs, BIgMOBIgHO, AKUM € KOJIO MO3MBAYIB i BignoBigayis,
HABOGATHCA | AHANI3YIOTLCA CMPABM Y IKUX MO3MBAYAMM € He TiIbKM Y4aCHUKM TOBAPUCTB, A M iX NPABOHACTYNHMKN (Cnag-
KoemUi). [JocnigxxeHi ocobaMBOCTI 3ACTOCYBAHHSA Y CygoBI¥i NPAKTULi CrielianbHOi MO30BHOI gaBHOCTI go BUMOR2 npu Hegiii-
CHICTb pillieHb 3a2anbHUX 360piB, 0COONBO Y KOHTEKCTi 3ACTOCYBAHHS CrewianbHOi M030BHOI gaBHOCTI go BiGHOCHH, §iKi
BUHUKN PaHiLue.

KniouoBi cnosa: piteHHs 3a2abHuX 300piB TOBAPUCTBA, MOPYLUEHHS KOPNOPATUBHUX MPAB, HEGINCHICTb pilleHHs, 3a20/1b-
Hi 360pw.

AHHOTauus. B cTatbe UcciegyoTcs BOMPOChl gesiTe/IbHOCTM X03SICTBEHHbIX 0OLLECTB, UX OP2AHOB, CrOPb, BHUKAIOT B CBS-
31 C OCyLLEeCTBIeHWeM KOPropaTUBHBIX NPAB, npoBegeHnem 00Le20 COOPaHMS, NPUHATIS UMK PeLLeHuit, ux 0banoBaHuem
B CygebHOM ropsigke, a Takxe cobogeHne NpaBu, umeloLme 3HadeHue gisi yupeguteneii 1 y4acTHUKOB XO3SACTBEHHbIX
00LLecTB. ViccnegyloTcs CropHble cuTyaumm no cobmogeHnio npoLiegypbl co3biBA 1 npoBegeHus 06Le20 COOPaHusl, ux BansH1e
HA MPUHSATIE peLUeHui, X MPABOMEPHOCTb. HapyiueHbl KOprnopaTUBHbIe MPaBad yYACTHUKA 3ALUMLLAIOTCS MyTeM MPU3HAHUS
HegenicTBUTeNbHbIM pelleHus 06LLe20 cObpaHMs KaK BbICLLe20 opeaHa obLecTBa. [poBegeHHbIi aHanu3 cygebGHow NpaxkTuKm
noKasbiBaer, 4To Hambosiee pacnpoCTPaHeHHbIM COCOO0M 3aLmMTbl KOPIOPATUBHBIX MPAB SBASETCS UMEHHO MPU3HAHME He-
gericTBUTeIbHBIM pelLeHie 06LLe20 cobpaHms KOMIaHMK.

B cTratbe 0603HaueHbl pobaeMHble acnekTbl COPOB O MPU3HAHUM HegenCTBUTEIbHbIMU peLLeHuii 0bLe20 cobpaHms Xo-
3AKCTBEHHbIX 00LEeCTB. POaHANIN3MPOBAHBI OTGe/IbHble OCHOBAHMS MPU3HAHUSI HegenCTBUTEIbHbIMU pellieHnii 0bLye20 co-
OpaHms obLLECTB, BblsiBIeHbI HEGOCTATKM MX 3KOHOJATe/IbHO20 pe2yIMPOBAHUS U OCOOEHHOCTH MPAKTUYECKO20 MPUMEHeHNs
XO3SIMICTBEHHbIMM CYygamMu pa3nyHbIX MHCTAHLMI, 0COOEHHO KACCALMOHHbIM CYGoM.

[poBegeHHoe B CTATbe MCCAegoOBAHME COGePXUT aHanm3 n 0606LLeHne cygeOHON NPaKTVKY pa3peLLeHns KopnopaTBHbBIX
CMOpOB, M0 pe3y/IbTATaM Ye20 BbisiB/IeHbl POTMBOPEeYMS B MOGXOGax CYJoB K MPABONPUMEHEHUIO yuYuTbIBAS M03MLMM BepXoB-
Ho20 Cyga, 4T M03BO/M/I0 pa3paboTaTh PeKOMeHgaLumm Mo COBepLIEHCTBOBAHMIO CygebHOM MPAKTUKMN.

YKpanHcKue KoprnopaT1BHoe rpaso, OCTAB/SIET MPOCTPAHCTBO §J/1S MOMCKA HOBbIX PELUeHusi 1 1gei Mo 3alyute B KOpo-
PATUBHBIX MPABOOTHOLLIEHUSIX, HECMOTPS HA MOCAEgHMUe 3aKOHOgaTe bHble HOBeIbl. B CTaTbe HaMeueHbl MyTy pa3BuTms cy-
gebHOVi NPAKTUKK C UCMONb30BAHMEM, B YOCTHOCTH, CPABHUTEIbHO-MPABOBO20, gUANEKTUYECKO20 U MPUKAAGHO20 METOJOB.
Tak, 0CHOBOVJ G/151 COBEPLUEHCTBOBAHMS MPABOBO20 pe2yIMpOBAHMSI GAHHOK KaTe20p1i KOPNopaT1BHBIX CIOPOB GOHKHbI CTATD
HapaboTKy CIOXKMBLLEYICS CygeOHOI NMpakTukyM BepxoBHo2o Cyga. CgenaH akueHT Ha Takmx npobieMHbIX BOMPOCAX, KTO MOXKET
ObITb CyObeKkToM npu 00paLyeHnn B cyg ¢ UCKOM O MPU3HAHWUM HEgeyCTBUTEIbHbIM PeLLeHHs,, COOTBeTCTBeHHO, KaKOB Kpy2
MCTLOB 1 OTBETYMKOB, MPUBOGATCS M AHAAM3UPYIOTCS Gead B KOTOPbIX MCTLAMM SIBASIOTCS He TO/IbKO y4aCTHUKM 00LLeCTB, HO
1 X NPaBonpeemMHUKN (HaciegHMKu). ViccnegoBaHbl 0cOGEHHOCTH MpuUMeHeHus B CygebHON NpaxkTuke creLmuanbHor MCKOBOY
gaBHOCTU K TpebOBAaHNSIM NPV HegelCTBUTeIbHOCTH pelueHnii 06Le20 cobpaHms, 0C06eHHO B KOHTEKCTe MPUMeHeHUs CrieLu-
a/IbHOVi MCKOBOJ GABHOCTY K OTHOLLIEHWSIM, BO3HUKLUMM PAHEe.

KnioueBble cioBa: pelueryie 0614e20 cobpaHus 00LLecTBad, HapyLLeH1e KOPropaTUBHBIX MPAB, HegelnCTBUTENIbHOCTD peLe-
Husl, 0bLLee cobpaHue.

Summary. The article examines the activities of companies, their bodies, disputes, delves in connection with the exercise of
corporate rights, holding a general meeting, making decisions, appealing to the courts, as well as compliance with rules relevant
to the founders and participants of companies. Disputed situations on observance of the procedure of convening and holding
a general meeting, their influence on decision-making, their legitimacy are studied. Violated corporate rights of the participant
are protected by invalidating the decision of the general meeting as the highest body of society.

The article identifies the problematic aspects of disputes over the invalidation of decisions of the general meeting of compa-
nies. Some grounds for invalidating the decisions of the general meeting of companies are analyzed, the shortcomings of their
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legislative regulation and the peculiarities of practical application by economic courts of various instances, especially the court
of cassation, are revealed.

The study conducted in the article contains an analysis and generalization of judicial practice in resolving corporate dis-
putes, which revealed inconsistencies in the approaches of courts to law enforcement, taking into account the position of the
Supreme Court, which allowed to develop recommendations for improving judicial practice.

Ukrainian corporate law leaves room for finding new solutions and ideas for protection in corporate relations, despite the
latest legislative novelties. The article outlines the ways of development of judicial practice using, in particular, comparative
law, dialectical and applied methods. Thus, the basis for improving the legal regulation of this category of corporate disputes
should be the experience of the existing case law of the Supreme Court. Emphasis is placed on such problematic issues as to
who can be the subject when applying to the court for invalidation of the decision, respectively, what is the range of plaintiffs
and defendants, cases are presented and analyzed in which the plaintiffs are not only members but also their successors (heirs).
Peculiarities of application of special statute of limitations to claims in case of invalidity of decisions of the general meeting, es-
pecially in the context of application of special statute of limitations to the relations which have arisen earlier are investigated.

Key words: resolution of the general meeting, violation of the corporate rights, the invalidity decision, a general meeting.

HOCTaHOBRa mpobiaemu. Y pasi mopyiieHHA KOPIIo-
PaTHBHOIO IIPaBa YYACHUKA 0COOJIMBE 3HAUCHH A
cepen crmocobiB 3aXMCTy BiABOAUTHCS BU3HAHHIO He-
IificHUMU pillleHb 3araJbHUX 300PiB rOCIOgapCchKOTro
ToBapucTBa. Brim, cyyacHa cyZjoBa IpakTHKAa € JOBOJL
dparmMeHTapHOIO i AMHAMIUHOIO, III0 3yMOBJIIOE HEO0-
XigHiCTD 3MiliCHeHHSA y3araJbHIOIUYOTO JOCTiI:KeHHs.

Amnaunis ocranHix qocaigskens i myoaikariii. Okpemi
MUTAHHSA 3aXUCTY KOPIIOPATUBHUX IPaB, B TOMY UHCJIi
OIJIAXOM BUBHAHHA HENIICHUMU DillleHb 3araJbHUX
300piB, mocaimsKyBaau y cBoix npanax B. A. BacuiabeBa
[1], B.B. JIynus [2], I. B. Ctacu6o-®areeBa [2] Ta immri
BUIaTHiI HAyKOBIi. OgHaK mIpobaeMaTKa BUSHAHHS
HeIilicCHUMU PillleHb 3araJbHUX 300PiB roCIIogapCchbKUX
TOBapPUCTB, IIOIIPHU ii aKTyaJIbHICTh Ha IPAKTUII, 3aJIN-
IIA€ThCS HeJOCTATHLO JOCJIIIMKEeHOI0 B HAYIIi Ta PO3-
KPUBAaEThCA 3/e0iIbIIIOr0 He SK CAMOCTiiHUIT 00’ €KT
IOCJIiIKEeHHs, a B KOMIJIEKCi 3 iHIMMMU acieKTaMu
KOPIOPATHUBHOIO IIPaBa Ta KOPIIOPATUBHUX CIIOPiB.

®DopMyIIOBAHHS I[iJIei CTATTI (IIOCTAHOBKA 3aB/IaH-
H). Y MeKax JOCJIiIKeHHS JOIiIbHO HAaBECTH IIPUKJIA-
IU OIITUMAJbHUX IIiAXO0AiB, 3aKJaJeHUX YV PilllIeHHIX
Bepxosuoro Cyay y cuipaBax, e HaBOAATHCA BiAIOBigHL
PO3Cyau 1010 IeBHUX HACKPISHUX IPO0JIeM Y TLIOIIHNHI
OXOPOHM i 3aXMCTy KOpIIopaTuBHUX ITpaB. MeToro 1miei
CTATTi € aHAJIi3 0cOBIMBOCTEN CIOPiB IIPO BUBHAHHSA
HeIiliCHUMHU PiIlleHb 3arajJbHUX 300PiB rocIoapChbKuX
TOBAPUCTB, BUABJIEHHS HEeJOJIIKiB iX IIPaBOBOTO pery-
JIIOBAHHSA Ta OKPEMUX IIPOo6JIeM IPAKTUUHOTO 3aCTOCY-
BaHHA. ¥ 3B A3KY i3 3aNpOBaKeHHAM y ITUBiIbLHE 3a-
KOHOZABCTBO HOPMU IIPO CIlelliajIbHy IIO30BHY JaBHICTH
IO BUMOT IIPO BU3HAHHSA HeQiliCHIM PillleHb 3araJbHUX
360piB mama HOBeJa MOoTpedye aHaIi3y.

Buxriaan ocHoBHOTO MaTepiasaxy. Braxxkaewmo, n1o npu
PoO3po0IIi OKpeMux miAX0iB, TEHAEHITi I i Mpomos3uItii
MOTPiOHO CaimyBaTH TeHAEHIIIM CYIOBOI MPaKTUKH,
B AKi¥ KOHIIEHTPYIOTHCA 1 TeHepPYIOThCA I'OJIOBHI 3aBIaH-

Hs, BUPIIIIeHHA SKUX IIepeOyBae y IPSIMiil 3aIesKHO-
CTi Biji HanpamnoBaHb y TOKTPUHI i, BiAIIOBigAHO, Big
3aIPOIIOHOBAHUX HAYKOBUM CIIiBTOBAPMCTBOM TEeXHIiK
i cmoco6iB BupineHHA MTPOOGJIeMHUX CUTYAIlil, 1110 BTi-
JIOITHCA Y 3aKOHOJABCTBI.

3 momeHTy cTBOopeHHA BepxoBuuii Cyn (manxi — BC)
3aliMaB iHiliaTUBHY IO3UIIiI0 Ta PO3PO0JIAB HOBiI METO-
IV BUPIIIEHHSA CYJOBUX CIIOPiB y chepi KOpImopaTuBHUX
IIPaBOBiTHOCHUH.

Caig Buginutu HacTynHi chepy KOPIIOPATUBHUX
BimHocuH, BC BU3HAUMB JOCUTH BATOMi [IJId IIpaBo3a-
CTOCYBaUiB IpaBoOBi mMO3uUIIii.

1. IIpo6iieMa MpaBOMOYHOCTI 3arajJbHUX 300PiB.
Bukopucranua opMyau rojiocyBaHHsA «0iJbIIicTh
BiJ mpuCyTHiX».

JoBruit uac BUMora HassBHOCTi KBOPYMY JJIA 3arajib-
HUX 300piB O0yJia 3aKOHOAABYO 3aKPiJIeHIM iMIIepaTu-
BOM, BiJTIOBiHO BifyTHiCcTHL KBOPYMY OyJia mifcTaBOIO
151 6e3yMBOHOI HeifiCHOCTI iX pillleHb.

Ilicisg mpuAHATTA HOBOTO 3aKOHY IIPO TOBApPUCTBAa
3 00MerKeHOIO i JoIaTKOBOIO BiATIOBi faIbHiCTIO (Hami —
TsO/IB) miaxix 3akoHOAABIIA 3MiHUBCA, ajI€ CTAJIO TUC-
KYCifHUM IIUTaHHA IIPO Te, Y1 MOKe KOMIIaHisA, ToBa-
PHUCTBO mependauynT HeoOXiMHICTh KBOPYMY B CBOIX
craryrax, TOOTO HaCIIpaB/i BiICTYIUTHU BiJl iCHYIOUOTO
3aKony. Ha mepmuit moryiasn, nuTaHHA HE 30a€EThCA
CyIlepewINBUM, ajie Cy0Ba MPaKTUKa He € YiTKOO.

Hampuxaan y cupasi Ne 927/242/19 [4] BC Brkasas,
1110 3MiHU JO3BOJISIOTH BCTAHOBJIEHHA y CTATyTaX TO-
BapucTB (y CTAaTYTHOMY KalliTaJi AKUX BiCyTHA Aep-
JKaBHA YaCcTKa) iHIIIOT0 BiICOTKY I'OJIOCiB yYaCHUKIB,
HeOoOXiJHOTO /A IIOBHOBAYKHOCTI 300PiB yUacHUKIB,
i HagBHIiCTS iHIIIOTO BiZicOTKY KBOpyMYy (60% ), 3aTBEp-
JPKEHOr0 0 IPUHHATTSA 3aKOHY ITPO BHECEHHA 3MiH, Ha-
pasi He CyIIepeunTh 3aKOHOAABCTBY. [HIITUMU CIOBaAMU,
3a OCTaHHIi POKU, O MPUAHATTSA HOBOTO 3aKOHY, OyjIa
copMoOBaHAa HACTYIIHA IPAKTUKA: 3a3BUYAN KBOPYM
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cranoBuTh 50% + 1 rosoc, a y4aCHUKMN MOMKYTh Or0
3MiHUTH. ¥ pasi HeJoCATHEeHHSA KBOPYMY, pillleHHH,
MpUNHATe HA 3araJIbHUX 300pax aKkI[ioHepiB, Oy/ae BuU-
3HAHO CYyJOM HEIiICHUM Ta CKacOBAHO.

O0Hax cb0200Hi 3aNUULAEMBCA NUMAHHA, YU € 6CTA-
HOBJIEHHA KE0PYMY 6 cmamymi 3aKOHHUM, L YU MOJHCe
gidcymuicmos K6opymy OYymu NPUYLUHOI CKACYBAHHSA
(Hedilichocmi ) piuteHHs 3azalbHUX 300pi6 8 cy008oMY
nopaoxy.

VY cupaBi Ne 922/298/19 [5] Bepxosuuii Cyx, 3 me-
TOIO IePEeBiPKU MifICHOCTI IIOJI0KEHb CTAaTyTy KOMIIaHii,
a OTiKe, iX 3aCTOCOBHOCTI /IO CIIiPHUX IPAaBOBiJHOCHUH,
BCTAHOBUB II[0 3arajibHi 300pu, 110 Bigdyauch 28 Be-
pecusa 2018 poxy, Moryiu 6 BBaKaTUCh SiACHUMU JIAIIIE
3a YMOBH, IO TaKUH BiCOTOK OYJIO JOCATHYTO €KBi-
BaJIEHTOM IIPUCYTHiIX yyacHUKiB. Hemocaruenua &
TAKOIO BiICOTKY CTaHOBUJIO 0€3YMOBHY ITIiICTABY AJIS
HeiMCHOCTI MPUNHATUX PillleHb.

3 aHaJIi30BaHOI IPAKTUKY CJIiJl 3pOOUTU BUCHOBOK,
1110 KBOPYM Y TIepexiaHuii mepios 3acTOCOByBaBCs, AKIITO
TIOJIOJKEHHA CTATYTy OyJI IPUHHATI 10 HaOpaHHA YUH-
"HocTi 3akonoM «IIpo T3OIIB» Ta BimmoBizaam moJo-
JKeHHAM, YUHHUM Ha MOMEHT IPUHHATTS IHOTO 3aKOHY.

Brim, ocranui nosuiii BC € He MeHIII I[iKaBUMU.
VY crpaBi Ne 910/9853/19, anenamniiiauii cyq BKasaB
Ha 1Ba OCHOBHI MoMeHTHU. Pimenunam KorncTuTyIii-
"oro Cyxmy Ykpairau Ne 1-pm / Ne 99 Bix 9 mrororo 1999
P. BCTAaHOBJIEHO, 1110 MPUHIIUIT HE3BOPOTHOCTI 3aK0-
HiB i mif3aKOHHMUX aKTiB y Yaci MicTUTBhCS B YaCTUHI
nepiriit cr. 58 KonctuTyiii Ykpainu Ta 1mei IpuHIIUIT
CJIiT PO3YMiTHU TaK, IO A0 MOAil, (haKTy 3aCTOCOBYETHCA
TO¥ 3aKOH ab0 iHIITWIT HOPMATUBHO-TIPABOBUIT aKT, i
yac gii AKoro BOHU HacTaau abo Maiu Miciie. IHmmumMu
cJIoBaMU, 3aKiHUYeHHSA cTPoKy Aii 3akoHy «IIpo roc-
mofapchKi ToBapuCTBa» IJIA TOBAPUCTB 3 00MEIKeHOI0
BiAmoBimanbHiCTIO He TpU3BeIe 1O aBTOMATHUYHOTO
CKacyBaHHA i BTPATU YMHHOCTI CTATYTy a00 OKPEeMUX
MOTO IIOJIOXKEeHb, 38 YMOBHU, IIIO OHOBJIEHI ITOJIOMKEeHHS
OyAyTh IPUNHATI BiAIIOBIAHO 10 YMHHOTO 3aKOHOIaB-
crBa. OfHaK, y I[ilf clipaBi KBOPYM BCTAHOBJIIOBABCA II[e
Yy CTaTyTi, y pefaKilii, yXBaJieHiil 10 MPUHHATTA 3aKOHY
VYxpainu «IIpo T3OIIB», Tomy He MOKHA OyTHU BIIeBHE-
HUM, III0 6CTNAHOBJeHHA KEOPYMY Y HOBUX CMAMYMmMax,
Ha 0ymky cydy, He 6yde cynepevumu 3aK0H00aA8CMEY.

MosxHa IPUITYCTUTH, IIT0 KBOPYM, BCTAaHOBJICHU
MiK yuacHUKaMU TOBApUCTBa, AK i paHiiie Oyae rapam-
Ti€lo IPOTH CBABLIJIA Ta YMOBOIO HEIiliCHOCTI pillleHb
360piB yuacHuKiB (aKImionepis). MiniMaabHUH MOPIir
I 0yab-aAKoro pimmenusa cranosuTh 50% + 1 roaoc,
110 caMe II0 co0i € HamiiHIM 3ac000M [AJId 3aI100iranHsa
HeIIpaBOMipHUM JIisM.

JdocuTts pisHOMaHiTHe peryJiOBaHHSA IPUCYTHE
y KOPIIOpaTUBHOMY IIpaBi iHo3eMHUX gep:kas. Tak,
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HiMeIlbKe 3aKOHOJABCTBO He Iepeadavuae BUMOTHU IIPO
KBOPYM [J1d 300piB yUYaCcHUKIB ToBapucTBa 3 00MerKe-
HOIO BiZIIOBifaIbHICTIO, i PillIeHH:A, IK IPABUJIO, I'PYH-
TYETbCA Ha IPUHITUIII «OiJIBITiCTIO IPUCYTHIX « (cTAaTTa
47 3akoHYy IPO HiMeIbKi TOBapuCTBa 3 0OMEIKEHO0
BimmoBimasnbHicTIO) [6]. ¥V Beuxkobpurasii, axiio 3a-
KOHOM He IlepenbadeHo iHIle, Ha 300pax aKIioHepiB
IoHalMeHIe oHiel KoMmnaHii moBUHHI OyTU IpUCYT-
HiMH IpuHaMHIi 1BO€ Jrrofeli. PimeHHa Ha OUHUX 3a-
raJbHUX 300pax akiionepis> 50% roJociB yuacHUKiB
(B mesikmx Bumagrax -> 75% ). Ii nmpaBuia mependaueHi
ct. cT. 281-283 Ta 318 3akoHy 1Ipo O6PUTAHCHKI KOM-
naHii [7].

KopmnopaTusae npaso IlobImi 3arajom Bu3HAaE Je-
riTUMHiCTD 300piB aKITioHepiB, He3aJIeKHO BiJl po3Mipy
YACTKHU Y CTATYTHOTO KalriTaJi mpucyTHix. K i B YKpa-
iHi, 3aKOHOZABYO He BCTAHOBJIEHUN MiHIiMaJIbHUNA KBO-
PYM 111010 KiJIbKOCTi roJsiociB. Pimenusa saraabHux 300-
piB akIioHepiB BuMarae 6iJbIIIOCTi BCiX ToJociB, ae
iHIe Mmoske OyTH BecTamoBieHo ctaryToMm ((ctT. 241, 245
noabehbKoro Komexkcy mpo KoMmepititiHi kommamii [8]).

Xoua IPUHIHUIL «OiJIbIIOCTI IPHUCYTHIX » BUKOPHCTO-
BYETBLCS B iHIINX KpaiHax, i yYaCHUKU MOKYTh Bigxu-
JATUCA BiJ MOPAAKY I'OJIOCYBAaHHSA, BCTAHOBJIEHOMY
Ha 3aKOHOJIaBYOMY PiBHi, HOpDMaATUBHi aKTU Bce IIle
MicTATh 6araTo 060B’ A3KOBUX HOPM. BOHU BKJIIOUAIOTH
OPUNHATTA PillleHb 3 TAKNX IUTaHb, AK 3MiHa PO3Mipy
CTAaTyTHOTO KaliTaly, IPUNINHEHHS AiSJIbHOCTI KOM-
naHii To10, TOOTO KJIIOUYOBi MUTAHHA KOMIIAHII. ¥ IIux
BUIAAKAX, BPAaXOBYIOUN BAKJINBICTh TAKUX MTUTAHD I
IisTBHOCTI KOMITaHii, Mae ceHC po3paxyBaTu OiJbIIiCTD
rojiociB (iHomi kBasiikoBaHyY GiIBITICTE) 3 TOJIOCIB
yCixX y4YacHUKIB.

IIpointocTpoBaHi BUIlle IPUKJIAAU 3 TOCBiAY 3apy-
0i’KHUX IIPAaBOBUX CHCTEM, BjacHe, IeMOHCTPYIOTh
TEHIEHITiI0 0 BCTAHOBJICHHA TAKUX IIPABOBUX BUMOT
IO IPUAHATTA PillleHsb 3araJlbHUMU 300paMu, IO He €
OOTSKJIUBUM JJISI YUaCHUKIB.

SIKIII0 yYacHUKM MOTOMKYIOTHCA HA IIPOILEeNyPY
TOJIOCYBaHHS, 3a AKOIO BJIACHUK yacTKu <b50% mMorke
MPUNHATH 0JJHOOCO00BO PiIlleHHA BiAIOBiAHO 0 IPO-
IIeypY rOJIOCYBAaHHSA HA 3araJIbHUX 300pax, TO 3aKOH
He IIOBUHEH IIePeIIKoIKaTH TaKiii TOTOBHOCTI iHIIIMX
yJyacHUuKiB. BiAmIoBigHO 10 IIbOT0 METONY VUACHUKH, AKi
He 6epyTh yuacTi y 30opax, (PaKTUUYHO YIIOBHOBAKYIOTH
iHIMUX yYyacHUKIiB (He3aJIeKHO Bi po3Mipy ix akitiit)
mpuiiMmatu pimensa. Hapemri, HebaskaHHA OKPEMUX
YUYacHHUKIB OpaTu yuacTh y 3araJbHIX 300pax aKIilioHe-
PiB He ITIOBUHHO IIEPEITKOIKATH AisJIbHOCTI KOMIaHii.
Mo:kIuBO, IPaKTUKA Oy/e JOTPUMYBATUCS IITUPOKOTO
TaymaueHHs 4. 5 cT. 34 3akony «IIpo T3OIB» i Bu3Hae
JIETITUMHUM BUKODPUCTAHHA TOJIOCYBaHHSA «0iJIbIITOCTI
npucyTHix». Ile oTpuMae mMpaKTUYHI B mepeBaru Bif
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CKacyBaHHS BUMOTH ITPO KBOPYM Ta JOITOMOJKEe IIePerTI
BiJl TEpPMiHOBOCTI peryJiroBaHHS KOPIIOPATUBHUX BiJHO-
CHUH 10 HaJlaHHA YYaCHUKAaM OiJIbIITNX MOKJIUBOCTEMH,
COPUATHME ONTUMAJILHOMY MOPAAKY KOPIIOPATUBHOTO
yIpaBIiHHA.

2. IIpo6iema BU3HaAYeHHA BigmoBigaua

V¥V pamMKax 11b0r0 MTUTAHHSA JOIiJIbHO aKIeHTyBaTHU
yBary Ha pimenaa BC y cupaBi No 916/524 /19 [9].
3rigno 3 maTepianamu cupasu, yuacuuk TOB 3BepuyBcsa
3a CyJIOBUM 3aXMCTOM, IToaBIu o308 10 TOB Ta gBox
yuacHUKiB TOB mmpo BusHaHHA HeLiliCHUM pillleHHA
saraabHUX 300piB yuacuukiB TOB Ta ckacyBanHs pe-
ecTpaliitHux miit/3anucis. Binnmosimauvamu y i copa-
Bi € TOB ra ¢isuuni ocobu — yuacauxku TOB. Paszom
3 TuM, BC Kkoncmamye, wo gidnosidavem y cnpasax
npo 8U3HAHHA HeOillcCHUM DiUleHH 3a2albHUX 300pi6
€ zocnodapcvKe Mmo8apucmaeo, a He 1020 OKpemi yuac-
Huku (akuyionepu ), OCKinbKU 8i0N08i0He PilleHHA €
pe3ysomamom 60/e6UABLEHHA He OKPeMO20 YLACHUKAQ,
a 3az2anvbHuXx 300pi6 YLacCHUKIB 4K 0P2AHY MOBAPUCMEQ.

Cyn sayBasKuB, 110 HeAiMCHICTH pillleHHA, IpUHHA-
TOro Ha 300paxX YyYaCHUKIB TOBAPUCTBA 3 0OMEKEHOI0
BiATIOBimaIbHiCTIO, TA CKACYBaHHA peecTpaltiituoi il /
3aINCy AK M0XigHOI BUMOru O0yJ/iu o0r'PYHTOBAHO oA~
Hi came 1o ToBapucTBa. Bepxosuuit Cys 3BepHYB yBa-
I'y CKap:XKHUKAa Ha Te, 1[0 alleJAIiNHUN cyl 3aKPUB
cupaBy y uacTuHi mo30BiB o yuyacuukis TOB. IIlomo
IIO30BY JI0 TOBAPUCTBA 3 00MEKEeHOIO BiIITOBifaIbHiCTIO
pimrenHsa cyay mnepimoi iHcTaHIlii 6yJo 3aauiieHno 6e3
3MiH. 3 OTJIAAY Ha Iie, TBePAKEeHH alejaHTa IIPo Te,
110 aMeJAIiNHUH ey « paKTUUHO T030aBUB IO3WBaYa
MOJKJIMBOCTI ITOIaIbIIIOT0 BUKOHAHHA PIillleHHA Ta, Ta-
KUM YMHOM, I030aBUB 10r0 MOKJIMBOCTI 3aXUIIIATH CBOL
IIpaBa Ta 3aKOHHI iHTepecu», € TIOMUJIKOBUM. Takum
YMHOM, BilTOBiaueM y UX cIrpaBax Moke OyTH JIUIIIe
TOBapUCTBO, a He OKPeMi HoTo yUaCHUKMU.

3. IIpobiiema poreAypHUX MOPYLUIEHD

IIpobiema mpoleAypHUX MOPYIIIEeHDb AYaKe IITNPOKa,
OCKiJIbKM Y 3aKOHOIABCTBi HEe BUBHAUEHO, AKi ITOPYIIIeH-
HA KJacupikyoTbCd, HAIPUKJIIAL, AK CYTO IPOIeaypHi
Ta 3MiCTOBHi, TOOTO Ti, B AKUX iMIIiIIiTHO BUpakeHa
CYTHICTh THUX YU iHININX IOPUANYHO 3HAYYIIUX Oil yUac-
HUKIB Ta OpradiB TOBapUCTB, M0 y OYAb-AKOMY pasi
CIIPUUYMHSE MOT0 HeAilicHicTh BamkanBo, BHUOKPEMUTH
KOJIO IIPOIeYPHUX MOPYIIEeHb, AKi € micTaBoio Iaa
HeIiHICHOCTI pillteHH A, a AKi He MaOTh TAKOI'0 HACTIAKY.

Bigmosiguo mo ITocranosu [10] BII BC Busuas, 1110
pilreHHs 3araJbHUX 300piB OyJI0 HE3aKOHHUM Y Ja-
Hili crrpaBi. OGrpyHTOBAHO TUM, III0 IO3UBayYa He 0yJI0
IIOBiJOMJIEHO IIPO AATY i yac IpoBeJeHHA 3araJbHUX
300piB, TAKOXK y CIIpaBi OYB JOJTYUEHUHN TPOTOKOJ, AKUH
BKJIIOUaB HEJIOCTOBipHY iH(hopMAaILiio IPO IPUCYTHICTH
Ta y4acTh IT03UBaYa y IPUUHATTI PillleHb, a TAKOK BCTAa-

HOBJIEHO, III0 MOT0 MiAINC Ha IIPOTOKOJIi 3araJbHUX
360piB OyB migpoOIeHMIA.

Cyn TakosK 3a3HAUUB, 1[0 JOBOJU CKAPYKHUKA Y Ka-
caliitHiy ckapai moa0 HenIpaBOMipHOI BiiMOBH arre-
JAIIRHOTO TOCTIOaPChKOT0 CYAY Y 3a/I0BOJIEHHI I0TO
KJIOTIOTAaHHA IIPO 3aJIyYeHHSA 0 YUaCTi ¥ CIIpaBi TPeThoi
0co0u 6e3 caMOCTiIMHUX BUMOT II[OJ0 IPEeIMETAa CIOPY
OCOBA_ 3, akoro nmpusHaueHo nupextopom TOB micia
3BiJIbHEHHS mo3uBaua 3 I[iel mocaau, BiAXUIAIOTHC,
3 OTJIAAY Ha Te, IO OCIIOPIOBaHI PillleHHA 3araJbHUX
300piB YUaCHUKIB CTOCYIOTHCS JHUIIEe KOPIIOPATUBHUX
npaB octaHHix, Toni ax OCOBA_3 He € yyacHUKOM
IILOT'O TOBAPUCTBA, TOMY TPYAOBi BiTHOCUHY 3 HUM He
MiAIATaI0TH PO3TJIANY B MerKax Iiel cupasu. IHmuMu
CcJI0BaMM, V¥ BUNIAAKY KOPIIOPATUBHUX CIOPiB, HABITH
SAKIIO BUPIITyeThCS IUTAHHS IIPaB Ta 000B’ A3KiB TpeTix
ocib, 11i 0co6u MOXKYTh He OyTH 3aJIyYeHUMHU A0 yUacTi
y cIpaBi i mpo cirpaBu He MTOBiIOMJIAETHCA. Y IBOMY
KOHTEKCTi PO3KPUBAIOTHCS JOCUTH OUEBUAHI PUSUKH
He3aXUIIeHHOCTI BiJl pefilepchbKUX 3aXOILJIEHD 1 HiBe-
JIIOBAHHA KOMJITIA€HC-KOHTPOJIIO.

4. IIpo6iremMa BU3HAYECHHS MOHATTS «IMOPYIICHHST»
KOPIOPATUBHHUX MPaB

BusHanHA B cy[IoBOMY HOPAAKY HeTiMICHUM PillleH-
H{ 3arajJbHUX 300piB TOBapMUCTBa, HA IifcTaBi SKOTO
YIOBHOBAKEHOI0 0C000I0 YKJIAIeHO CIIiPHUM JOTOBIp, He
MOKe OYTH IIiJcTaBOIO [IJIsI BUSHAHHS HOT0 HEeIiCHUM,
OCKIJIBKH IIe He MOPYIIIye IIpaBa Ta 3aKOHHI iHTepecu
ydJacHUKa IIbOT0 TOBapucTBa. BigmoBigHi BUCHOBKH
MicTaATheA y mocTanoBi Bepxosuoro Cyay 3a cripaBaMu
Ne 916/2084/17 ra Ne 905/2559/17 Bix 8 1o 15 :x0BT-
Hs 2019 pory Ta Ne 904/10956/16 Big 3 rpyaas 2019
poky. Ili BuCHOBKM B yxBaJi (B AKii) TaM IeKiabKI
MAaloTh 3aTaJIbHUH XapaKTep, i chepa ix 3acTOCyBaHHA
He 3aJIeKUTh Bil po3Mipy YacTKU yuacHUKA B CTATyT-
HOMY KamiTaJii.

IIpaBo Ha yuacTh B yIpaBJIiHHI OPUAUIHOIO OCO-
6010 K 0idHec-cy0’eKTOM, 0COOJIMBO Uepes mpaso Opa-
TH YyYacTh y 3araJIbHUX 300paxX aKI[iOHepiB, € IpaBOM
KopmopatuBHUM. OT)Ke, AKINO YYACHUKU HEe MOXKYTh
OyTH IPUCYTHIMU Ha 3araJIbHUX 300pax aKI[ioHepiB
Ta / a00 He MOXKYTh HAJIEKHUM YNHOM IIiATOTyBaTUCA
IO POSTJIANY MUTAaHb IMIOPAAKY AeHHOTO 300piB, 3apee-
CTPYBATHUCS JIJIA YUACTi TOITO BHACJIJOK HOPYIIIeHHS
BiAmoBigaIbHUMU ocobaMu (OpraHaMu) IPaBUJI IIPO-
BeZleHH Ta CKJINKAaHHA 3araJbHUX 300PiB aKIioHEDIB,
TO BKasaHi il BizmoBiganbHmX cy6’eKTiB KBATihiKy-
IOThCA AK TaKi, 110 CIIPAMOBAHI Ha IePeIIKOIKaHHA
peaJizalrii cBOiX KOPIIOPATUBHUX IIPaB YYaCHUKAMU
(akIionepamu).

IToBHOBaKeHHA OpTaHy YOPaBJIiHHA TOBApPUCTBA,
AKUM Aie Bix iMmeHi ToBapucTBa, HEe MOXKHA OTOTOXK -
HIOBATH 3 CYKYIIHICTIO TPaBOMOYHOCTEHN yUaCHUKIB
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TOBapPUCTBA SIK AePKaTesiB KOPIOPATUBHUX IIPaB, AKi
IisTH Bif iMeHi ToBapuCTBa He MalOTh IpaBa.

5. IIpo61ema mopylreHHs MpaBa 0Co0HU AK yUaCHUKA
TOBapUCTBa

CyzmoBa IIpaKTHUKA IOJ0 3aXUCTY MPaB YUaCHUKIB
TOBapPUCTBAa, AaKI[iI0OHEPiB IIOJISTA€E B TOMY, III0 TaKi 0co-
01 He MOJKYTb 3BEPTATUCS 32 CYJIOBUM 3aXUCTOM JJI
BiZICTOIOBAHHSA IIPaB Ta iHTepeciB iHINMNX YYaCHUKIB
TOBAPHCTBA TAa cAMOI KOMIIaHil, a TAKOK He MOXKYTh
OOT'PYHTOBYBATHU CBOI BUMOTH HMOPYIIIeHHAM IpaB iH-
MINX YYACHUKIB.

BC Ykpaium y cupasi Ne 904/4669/18 sasuauae Ha
aKTyaJIbHICTh BUIIIEBKA3aHOI Te3U 3 OTJIAAY Ha HACTYII-
He[11]. IIpaBo Ha 3BepHEHHS 0 CYAY He € a0COJIOTHUM
i o6Me)KeHO BUMOTraMu IPOoIlecyaJbHOTO 3aK0oHy. Ha-
OPUKJIAM, IIOJIOKEeHHs cT. ¢T. 41, 45, 53 T'TIK gosso-
JISI0TH 3BEPHYTHCS IO CYAYy B iHTepecax iHIINX 0cib
y BUIIaZKaX, KOJIY TaKe IPaBo MPAMO HAJaHO 3aKOHOM.

3okpeMa, 3rigHo 3i cr. 54 I'TIK npaBo Ha 3BepHEHHA
IO TOCIIOAapPChKOTO0 CYY B iHTepecax I0PUAMYHOI 0cobu
mepenbaveHo A BJacHUKA, yuacHUKA abo aKIlioHepa,
Aaromy Hajme:xkaTb 10 i 6igbIre BigcoTKiB cTaTyTHOTO
KalliTayy ToBapucTBa ab0 4acTKa y BJACHOCTI IOPUIUY-
HOI 0c00u, Y pasi no0aHHsA n0308Y npo 8i0uK00YEaAHHA
30umkia, 3aIOIiTHUX IOPUAUUHIHA 0cobi fioro mocaso-
BOIO 0C0O00I0.

Iunri Bumoru, mogaudi MuMu ocobamMu HAa KOPUCThH
rOCIIONAPChbKUX TOBAPHUCTB, IIPel’ ABJIAIOTHCS JIUIIIEe
3a perJiaMeHTallil TaKoTo IIpaBa y MPOoIlecyaJbHUX 3a-
KoHax. MosKHa pe3loMyBaTH, I110 BKasaHe 00MeKeHH
IpaBa YYaCHUKIB (aKI[iOHEPiB) BUCYyBaTU HENIPAMIi BU-
MOTH CJIi/T BBAXKATHU IMITYYHUM.

SKII10 3BepHYTHUCSA 10 iHO3€MHOI'0 IOCBixy, TO K-
TaHHS BUSHAUEHHS K0JIa Cy0’€KTiB OCKap:KeHHs OiIbImn
nockouaso Bupinrero B Himeuunni. Tak, 3akon Himeu-
yuHU «IIpo akmionepHi ToBapucTBa», MiCTUTH CTAT-
TI0 245, AKa HABOAUTD YiTKUI IIepeJik cy0’ eKTiB, 1110
MalOTh ITPABO HA OCKapIKeHHA pilteHHsA: 1) akitioHep,
AKUI OyB IPUCYTHiN Ha 3araJbHUX 300pax, AKIIO BiH
rOJIOCYBaB IIPOTHU PillleHHs 3araJbHUX 300piB; 2) aKIri-
OHeD, AKUI He OpaB yuacTi y 3araJbHUX 300pax, AKIIO
BiH HemrpaBOMipHO He 6yB AOMYITeHUH HA HUX, 400 SKITI0
3araJibHi 300pu OyJIM CKJIMKAHI HeHAJIEeKHUM YMHOM,
a00 AKIIO IUTAHHSA, 3 SKOT0 IIPUUMAaJIoCcsA pPillleHHs,
He 0yJI0 HAJIe;KHUM YNHOM OIy6JIiKoBaHe; 3) KOMKHUI
aKI[i0Hep, AKIIO iHIITNH aKIlioHeP, 3AiCHIOIOUN IIPaBO
ToJIOCY, HaMaraBcs Ha IITKOAY TOBAaPUCTBY UM HOTO aK-
mioHepam HabyTHu 4 cebe Uu TPeThol 0codu 0co0amBi
BUTOJU, a PilllIeHHA CIPUSAJIO IIilf MeTi, 3a BUHATKOM
BUIIAIKiB, KOJIU TaKe PillleHHA HaJae KOMIIEHCAIif0
aKItiomepam 3a 36UTKU; 4) TPaBIiHHA; 5) KOKHUI UIeH
OpaBJiHHA UM HATJIAAOBOI pagu, AKIINO B pe3yabTaTi
TPUNHATTSA PillleHHA BOHU 3AiMcCHUIN O TiAHHSA, IO €
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KPUMiHAJIBPHUM UM aAMIiHiCTPATUBHIM IPABOIOPYIIIEH-
HAM, ab0 0 Oysau 3000B’A3aHi BiAIIIKOAYBATU 30UTKU
[12]. Ha Hamy fyMKY, JOPEYHO i BUIIpaBAaHO iMILIe-
MEeHTYBATH y HalliOHAJIbHe 3aKOHOIaBCTBO MMiAXia meTa-
JIiB0BaHOTO MEPEIiKy cy0’€KTiB OCKap:KeHHA PillleHH s
3araJbHUX 300piB, 3 KOHKPETU3aIliel0 YMOB IMOJaHH s
HUMU BiJIIOBiTHOTO IIO30BY.

6. [OTUYHOIO 10 TEMATHKY IIOMEePEIHbOr0 IIYHKTY,
ajie AKY He MOJKHA He PO3KPHUTH, € TPOOJIeMa 0XOPOHHI
IpaB TPeTix ocid

Y mocranoBi Bix 19 mrororo 2019 poky (cmpaBa
Ne 910/12807/16) [13] BepxoBuuii Cyxa He mpocTo
pO3’sICHUB HIOAHCHU 3aXUCTY KOPIIOPATUBHUX IIPaB aK-
Ii0OHEePiB, MOPYIIIEHNX Yepe3 HeJOTPUMAHHS HOPAIAKY
iX CKJIWKAaHHSA 11 TPOBEJIEHHS, a ¥ PO3IIOBiB PO mpaBa
TpeTix oci0 Ha 3BepHEHHSA 40 CYAY 3 amenasailieio. Taxk,
AKIIO CKaPyKHUK 3BepTaeThes 3riguo 3i cr. 254 I'TIK
AK ocoba, sTKa He OpaJia y4yacTi y cIIpaBi, aje cya BUpi-
IITyBaB IUTAHH PO il mpaBa, iHTepecu it 060B’ 3K, TO
BiH TOBMHEH OOI'PYHTYBaTH, 1110 OCKap:KyBaHe CyI0Be
PiIlIeHHSA CTOCYBAJIOCA OO IIPaB, iHTepeciB Ta 0608’ A3-
KiB. 3B’ aA30K Mae O6yTu ovegudnum i 6e3ymosnum. Cam
CyZ IOBUHEH AiATU BUCHOBKY IIPU MPUUHATTI CKapTu
Ha pillleHHA YW BUPIiIly€e MeBHUU BEPAUKT NUTAHHSA
mmpasB Ta iHTepeciB 11iei ocobu.

Kpim Toro, y BkasaHiii npaBoBiii mo3uiiii BKasaHo,
1110 HEJIOTPUMAHHS BCTAHOBJIEHOI'0 IOPAAKY CKJINKAHHS
Ta IpPOBeJleHHs 300piB aKI[ioOHEepiB KoOMIIaHiI He ciif
PO3TIAALATH AK IIOPYIINEeHHS IIPaB iHIMIUX 0cib, KpiM
YYacHUKIB Ta akitionepis. OgHak, AKIIO 3aABHUK, TKUH
He € aKI[i0HepOM, OYB 00paHuii MpeICTAaBHUKOM KOMIIa-
Hil (HampUKJIam:, YICHOM HATJIAAPAaN), BiH MoKe 6paTu
y4acTh y CIIpaBi AK TpeTs ocoba, AKa 3asaBJisge ad0 He
3asABJISIE€ CAMOCTIHHUX BUMOT Ha IPeIMeT II030BY Ta
MOKe OTPUMAaTHU MOKJIUBICTE peajiisyBaTu CBOE IIPaBO
Ha OCKapyKeHHA PillleHHA Cyay.

3 mpo06JIeMOI0 OXOPOHU MPAaB TPETixX 0cib moB’A3ama
npobJieMa BuU3HAUEHHSA KoJa cy0’eKTiB oCKap:KeHHs
pimrenHs 3arajbHNX 300piB. 30KpeMa. Ui MOMKYTh I10-
JaBaTU TaKi II030BU CIIaJKOEMIIi, iHIITi IpaBOHACTYII-
HUKHU YYaCHUKIB, He OyAyYH IIPU I[LOMY YUYaCHUKAMU
ToBapucTBa. CTOCOBHO CIIaIKOEMIIiB, iCHY€E TTOBUTUB-
Ha cynoBa npakTtuka BII BC, akoio 3a3HaueHo, 1110 40
CIIAIKOEMILS YUaCHUKA TOBAPUCTBA, Y TOMY UMCJIi I
KOJIUIITHBOTO, IIEPEXOIUTh, 30KPeMa, IIPaBo Ha OCKap-
JKeHHS PillleHHs 3araJbHUX 300PiB IPO BUKJIIOUEHHA
CHAJKOMaBIIA i3 UKCJIa yIaCHUKiB TOBapUCTBA, IPOTE
KopmopaTuBHi npasa Jjiuirne (akToM CHAIKYBAHHSA HUM
He HabyBawoThcA [14].

7. IIpo6iema HACHIAKIB BUSHAHHSA PillleHb 3araIb-
HUX 300piB HegilicHUMU

Y mocranosi KI'C BC Big 3.04.2018 y cupasi
Ne 914/758/17 [15] momo BuMOTHM IPO CKACyBaHHA



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 12(34), vol. 2, 2020

// Civil law and civil procedure; family law;
private international law //

Iep:KpeecTpalii 3MiH 70 yCTAaHOBYUX JOKYMEHTIB Ta
BifjoMocTel mpo 10pocoly 3a3HaueHo Take. Bumora € me-
peaJyacHoOIO, HeJOIIIbHOIO 3 OTJIALY Ha Te, 1110 IIOPAJ0K
CKacyBaHHS Mep:KaBHOI peecTpallii 3MiH 0 yCTaHOB-
YUX JOKYMEHTIB i BimoMocTel mpo IpUAUIHY 0co0y,
BHECEHUX Ha IIiICTaBi MPOTOKOJY 3araJbHUX 300piB
YYaCHUKIB, PillleHHA AKX BU3HAETHCSI HEJIMCHUM, BU-
3HAUEHU 3aKOHOM i € HACi0KOM BUSHAHHA HeDillCHUM
piuweHns 3azanrvHux 300pie. Takuil migxin € focuTh
BaKJIMBM, a/I3Ke BiJl BUMOTY IIPO BUBHAHHA HEJIMCHUM
pillleHHs 3aJIe’KaTh BCi iHIII BUMOTH, IKi AK HACTiIKI
HeIicHOCTI pilreHHs 3arajabux 300PiB TOBApUCTBA, €
HOXimHUMU.

8. IIpo6.remMa mopylIeHHS MOPSIAKY CKINKAHHS

Helto meTaibHIIIIE MOYKHA BYyIIMHUTUCS HA TOMY, ITI0
KOPIOpaTUBHI IpaBa MOKYTb OyTU BU3HAHI mOpYIIIe-
HUMU BHACJIiIOK HEJOTPUMAHHS MOPAIKY CKINKAaH-
HA i IpoBeeHHs 3arajJbHUX 300piB, SKIIO, 30KpeMa,
YYaCHUK He 3Mir B3ATH yUYacTh y 3arajJbHUX 300pax; He
MaB MOKJIUBOCTI HAJIEKO TiATOTYBATHUCA A0 PO3TIALY
MMUTaHb MOPALKY JeHHOT0; He MiTr 3apeecTpPyBaTUCA JIJIA
yJacTi y 3acifaHHi; He 3Mir HaJIe:KHIM YMHOM peaJi-
3yBaTU CBOE IIPaBO Ha yYacTh B YIIPAaBJIiHHI (ITocTaHOBa
BII BC Big 03.12.2019 N2 904/10956/16 [16]).

IIpu mboMy mTOo3UBaUEBi He MOXKe OYTH BiIMOBJIEHO
Yy BUBHAHHI HeIiICHUM PillleHHA 3araJbHUX 300PiB Tijb-
KU 3 MOTHUBiB HeJOCTATHOCTI OT0 T'OJIOCIiB AJIA 3MiHU
pesyJIbTaTiB roJIOCYBaHHS 3 PillleHb 300PiB, OCKiIbKM
BILIMB YUYacHUKA (4yieHAa) HA IPUNHATTSA 3arajJbHUMUI
300paMu pillleHb He BUUEePIIYEThCA JIUIIE TOJIOCYBaHHIM
(mocranoBa BC Bix 06.03.2018 Ne 907/167/17 [17]).

TaxkwuMm unHOM, CBO€UACHE i HAJIEKHE IIOB1JOMJIIeHHSI
yYacHUKA IOPUANYHOI 0cOOU PO CKINKAHHS 3arajb-
HUX 300DPiB € BAYKJUBUM AJIA HAJIEIKHOTO IOPUIUIHO-
ro ohopMIEeHHA BOJIi IPU IPUHAHATTI PillleHb BUIITUM
OpraHoOM, 1100 KOYKEeH 3 YUaCHUKIB Mir migroryBsaTucs
i chopmyBaTHU CBOIO IYMKY II[OJI0 TUTAHbB, K1 PO3TJIs-
IaioThesA Ha 300pax, Ta IMOBHOIIHHO B3STH YYaCTh Y iX
ob6roBopeHHi. IIpu poMy, ycTaIeHO IPAKTHUKOIO €
Te, 1110 CYyJAaMU II03UBaYeBi He MOsKe OyTH BiAMOBJIEHO
Yy BUBHAHHI HeIIICHUM DillleHHA 3aTaTLHUX 300DiB TiIb-
KU 3 MOTHUBIiB HeJOCTATHOCTI 1OT0 I'OJIOCiB AJIs 3MiHU
pesyJIbTaTiB roJIOCYBaHHS 3 PillleHb 300PiB, OCKiIbKM
BILJIUB yYacHUKA (UjeHa) Ha HIPUAHATTSA 3araJIbHIMU
300pamu pilieHb He BUUEPIIYEThCS JUIIIE TOJI0CYBAHHIM.

9. IIpo6iemMa BUKOPMCTAHHSA HAJIEKHOTO CIIOCO0Y
3aXHCTY

ITpukiaamom sacTocyBauHs e()eKTUBHOTO CIIOCO0Y
3axXHUCTy € mocTaHoBa y cupani Ne 914/921/18[18].
BcranoBieHo, 110 y CyIOBOMY HOPAAKY HETIHCHUM
MOJKe OyTU BU3HAHe PiIlleHHs I03a4epProBUX 3araJib-
HUX 300piB yUaCHUKIB, a He IPOTOKOJI. Takoro crrocoby
3aXUCTY, AK CKACyBaHHA IPOTOKOJY IT03aUePTOBUX

3araJibHUX 300piB, IIMBiIbHE, FOCIOLAPChKE 3aK0OHO-
JIaBCTBO He Iependavac.

OpHak cys MOXKe 3aXUIATU IIpaBa Y iHTepecu I'po-
MaJsH B iHIINK c1oci0b, AKUIl BU3HAYAETHLCA HE Tijlb-
KU JOTOBOPOM UM 3aKOHOM, aJjie i cyJoM 3a 00CTaBUH,
nepenbaueHux 3axkoHoM (4. 2 ct. 16 IIK). ¥V nanomy
KOHTEKCTi BapTO OKPEMO 3YIHUHUTHUCS Ha TOMY, II[0 Joci
He BTpavae aKTyaJbHOCTI i peJieBaHTHOCTI ITO3UILid,
3TiIHO 3 KO0, AKIIO CyJOM Oye BCTAaHOBJIEHO, IO
HasABHiCTH peecTpariiinoro 3anucy B €I P 3a pimeHHam
HeIiMicHUX 3aTaJbHUX 300piB 111010 3MiHM CTATYTHOTO
a00 CKJIaJeHOoT0 KamliTaay, 3MiHU CKJIaAy YIaCHUKIB
MIOPYIITy€e KOPIIOPATUBHI ITpaBa mo3nBaya, To HasgBHA 3a-
KOHHA TIiicTaBa AJs 3aJ0BOJIEHHS II030BHOI BUMOTH IIPO
cKacyBaHHS BiTIOBimHO peecTpartiiiinoro 3amucy [19].

Tomy, Bupilmyoun NUTAHHA ITOA0 e(DeKTUBHOCTI
00paHOTo MO3UBAYEM CIOCO0Y 3aXUCTY, CyAN MAOTh
BpaxoByBaTH OajlaHC iHTepeciB ycix yuyacHUKIB i camoro
TOBApPUCTBA, YHUKATHU 3afiBOr0 BTPYUYaHHS B TUTaHHS
IiAJBbHOCTI TOBAPMCTBA, AKi BUPIMIYIOTHCA BUKJIIIOUHO
pilteHHAM 3araJbHUX 300PiB yUYACHUKIB TOBapUCTBA Ta
HaJaBaTH OIiHKY JOOPOCOBiCHOCTI iHINMNX YYaCHUKIB
TOBApPHUCTBA, AKi B pasi 3a10BOJIEHHS ITO30BHUX BUMOT
OyayTh 1030aBJIEHI MOYKJIUBOCTI peaisyBaTu Ta 3aXu-
CTUTU CBOI1 IIpaBa.

Y manomy nuTaHHI HEMOYKJIMBO OMUHYTHU JOCBif
Benukobpuranii 1momo criocoby saxucTy Big Hezo0poco-
BiCHUX [i1i y IOPYIIEHHA IIPaB aKIli0OHEPiB (YUaCHUKIB).
Taxk, sragyBanuii 3akoH «IIpo Komnauii» (aura. —
«Companies Act) 2006 poKy € KJIIOUYOBUM Y IIPOBEIeHHI
IOCTiMKeHHA o3HaueHoro Builie acuekTy [ 7]. OgHieto
3 ocobamuBocTelt 3akoHy «IIpo KomMmaHii» € HaABHICTD
Y HbOMY Cepe/l iHIIIoro crenudivyauX iHCTPyMeHTIiB cy-
JIOBOT'O 3aXMCTY KOPIOPATUBHUX IIPaB.

OpuH i3 Takux mepemdauveHo cekiieo 994 3ako-
HY — 3BePHEHHS JI0 CYAY IIPO BUAAUY CYJOBOTO OPAEPY,
y 83B’SIBKY 3 TUM IIIO B MiAJBHOCTI KOMITaHis MTPOSBIIAE
HecIIpaBeIJIMBY IIOBEIiHKY CTOCOBHO aKI[ioHepa uu
MeBHOI IpyIu aKIioHepiB, UMM 3aBJa€ MIKOAY iXHIiM
inTepecam. Ha mpaxkTuili 1151 BCTaHOBJIEHHS HASIBHO-
CTi 03HAK HeCIIpaBeIJINBOI ITOBEIHKY CYyaUN BIAIOTHCA
IO TaK B3BAHOTO «TECTY HA HeCIIPaBeIIuBicTb». Moro
CYTHICTB IIOJISITA€ B TOMY, 110 HECIIPABEIJIUBICTD Y AiIX
KoMmItauii Mae 6yTu 00’ €KTUBHOIO, TOOTO TAKOIO, II[0 €
OUYeBUIHOIO He TiJIbKY caMOMY 3asABHUKY, a I mepeciu-
Hil 0c006i. 3BicHO, BJKMBaHHA TePMiHA «00’€KTUBHUIM »
BapTO PO3IIALATHU 3 IIeBHOIO MipOI0 YMOBHOCTI, aaKe
3a TaKUX 00CTABUH CYAU B OyAb-sIKOMY pasi allerooTh
o cy6’€KTUBHOTIO IIOTJIALY, ONHAK He 3aiHTepecoBaHOI
0ocobu, a «CTOPOHHBOTO MIsgada» [20, c. 60—61].

10. IIpo6semMu 3acTOCyBaHHA IO30BHOI JaBHOCTI

3axkonoM Ykpainu «IIpo T30IIB» posmupeno me-
PeJIiK mificTaB 3aCTOCYBaHHA CIielliaJlbHOI IT030BHOI
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IaBHOCTI, nomoBHeHO cT. 258 ITK BumMoramu mpo Bu-
3HAHHS HeJiliCHUM pillleHHA 3araJbHUX 300piB TOBa-
pucrsa.

IIpu nboMy He3Ba)KalOUM Ha Te, IO AiA BKA3aHOTO
3aKOHY HOIIUPIOETHCA JIUIIE HA IBa BUAU FOCIOfaP-
CbKUX TOBAapUCTB, 3aBAAKY BHECEHUM 3MiHaAM IIepe-
0aueHO cIleliaJibHy IO30BHY JABHICTH IIIOJ0 YCiX BU-
IiB TOBApPUCTB, SKIIO iHIINHA CTPOK He ITepeadadyeHo
CIeIliaJIbHIMU 3aKoHaMu (HallpuKJIam:, cT. 50 3akoHy
Yxpainu «IIpo akiioHepHi TOBapuUCTBa»).

Ia Hopma HaOyJIa YMHHOCTI OAHOYACHO i3 3aKOHOM
VYrpaiau «IIpo T30/IB» i BoHa He Mae 3BOPOTHHOI CUJIN.
IIpu 1boMy 3 MOMEHTY BBeIeHHS B [Iil0 KOMEHTOBaHi
noso:keHHd (1. 8 4. 2 cr. 258 I1K) cranu HeBix eMHOIO
yactuHoo ITKY, ToMy Ha HUX HOIITUPIOIOTHCA BUMOTHT
oo ix mii y uaci, 3a axumu HopMu [TKY mpo mozoBHY
IaBHICTH 3aCTOCOBYIOTHCS [0 II030BiB, CTPOK Ipen’ aB-
JIeHHSA IKUX, BCTAHOBJIEHUI 3aKOHOZABCTBOM, II10 Jis1JI0
pamilie, He CIJINB 40 HaOpaHHA ynHHOCTI UM Komek-
coM (1. 6 ITpukinmeBux i mepeximaux mosmoxens [[K).
CrerniaJbHUHE CKOPOUEHUHM CTPOK ITO30BHOI JaBHOCTI
B OJIH PiK 3aCTOCOBYETHCS 40 BUBHAHHSA HEJiICHUM Pi-
IIeHH 3araJibHUX 300piB TOBAPUCTBA, SKi BigOyI1Cs 10
HabpaHHA UM 3aKOHOM YMHHOCTI, ITPo 1110 BKasas BC.

AK npasuavHo 3a3HAUULU CYOU, HOPMU, 3AKPINJLEeHOL
6 nynkmi 8 yacmunu 2 cmammi 258 [{RKY, sk nHa mo-
MEHM NPUILHAMMS CNIPHUX PilleHb 3a2albHUX 300Dia,
max i Ha MOMEHM 36ePHEHHA L3 NO30680M He ICHY8AL0,
3 02220y Ha wo cyou dilluiau npasubH0zZ0 BUCHOBKY
npo me, w0 3a3HAYCHA HOPMA He Modice Oymu 3acmoco-
6ana 00 cnipHuX npago8idHOCUH, W0 6UHUKAU PAHIULe

[21].

Ta111010 TPOGJIEMOIO € BifUyKeHHS KOPIIOPATUBHUX
OpaB y BUTJISAI aKIlii, 4acTOK, KOJIU BiKe BimOyocs
OOPYIIeHHS ITUX IIPaB i € miJicTaBu 3a BU3SHAHHSA Bif-
HOBigHOTO pilleHHsa 3araJbHIUX 300PiB TOBapuCcTBa
HepilicHuM. BUHUKae nuTaHHA IIPO 3aCTOCYBaHHA
TIO30BHOI JABHOCTI 10 TAKUX BUMOT, aJie 3a II030BaMI
OOKYIIIiB, iHIIIMX HAOyBauiB Ta IpaBOHACTYIHUKIB.
Bigmosiguo mo ct. 262 ITK 3amina cTopoHU ¥ 3000B’ -
3aHHI He BILINBaE Ha mepebir mo30BHOI JaBHOCTi, OTHAK
aHAJOTIYHOTO TTOJOMKEeHHA IJIs 3aMiHU CTOPOHU Y KOP-
nopatuBHuX BimrHocuHax 11K He micTuTh. TyT MOMXKINT-
Bi nBa BapiauTu. Ilepiuii — 3acTocyByBaHHS cT. 262
IIK 3a anaJgoriero (4. 1 ct. 8 IIK) 1o kopnopaTuBHUX
BigHocuH. [Ipyruii — Buxonutu i3 BigcyrHocti y ITK
BiITIOBiTHOTO TIOJIOKEeHHA. AJle OUeBUIHO, ITT0 ITpobjeMa
moTpedye BUPIIIeHHA HA 3aKOHOLABUOMY PiBHI.

BuCcHOBKH 3 JaHOTO JOCIIIKeHHS i MePCIeKTUBYU
MOJAJIBIINX PO3BIMOK y maHOMY Hanpami. BusHanua
HeIiNCHUMH PiIlleHb 3araJibHUX 300PiB rocrofapchbKuX
TOBAPUCTB € e(PeKTUBHUM CIIOCOOOM 3aXUCTY KOPIIopa-
TUBHUX IIPaB X yUaCHUKIiB, OJJHAK HOT0 3aKOHOJaBUe
peryjamoBaHHA ToTPebye PO3POOKH i YAOCKOHAIEHHS.
Ciinm BU3HAUUTH Y 3aKOHOAABCTBI KOJIO cy0’ €KTiB, AKi
MaloTh IPABO HA OCKApPKEHHA TaAKUX PillleHb, i3 3a-
3HAUYEeHHAM yMOB peaJridarlii mporo mpasa, miictas Ta
HacJigKiB HexmiticHOCTi. BBaskaemo, 1110 € mmigcTaBy O
momoBHeHHA U. 2 c¢T. 16 ITK Takum cmocobom 3axmcTy,
AK BUSHAHHS HeIiICHUM PillleHHs 3araJbHUX 300piB
ToBapuctBa.Hazmani HaykoBoi yBaru 3acayroBye IIpo-
6JieMa JeTaJbHOTO aHaJi3y MUTAHHS IIPO PO3MEKY -
BaHHA abCOJIIOTHO HeilicHUX (HiKUueMHUX) i BiTHOCHO
HemificHUX (OCTIOPIOBAHUX ) PillleHb.
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