MI;KHAPO/JTHUN sou o sy
HAYKOBUU JKYPHAJI
<IHTEPHAYKA».

Cepis: «lIOpuanyni HayKku»

INTERNATIONAL SCIENTIFIC
JOURNAL «INTERNAUKA».

Series: «Juridical sciences»

MEXITYHAPOJIHBIV HAYYHBIN
JKYPHAJI <MIHTEPHAVKAV.

Cepus: «fOpupndeckne HayKm»

Ne 12(34) / 2020
1 TOM




MIJKHAPOIHHUM HAYKOBHUU ;KYPHALI
«IHTEPHAYEKA».
Cepia: «IOpuauuni HAYyKH »

MEKIYHAPOIHBIN HAYYHBIN ;KYPHAJI
«MHTEPHAYERKA».
Cepusa: «IOpuagnueckue HAyKH »

INTERNATIONAL SCIENTIFIC JOURNAL
«INTERNAUKA».
Series: «Juridical sciences»

HAYROBE ®PAXOBE BUJAHHSA

Csidoymaeo
npo 0epicaHy peecmpauio
OpYK08aH020 3aC00Y MACOB0L iIHPOPMAUiL
KB N¢ 22442-12342P

Ne 12(34)

1 Tom

Kuis 2020



BBK 67

VIK 34
M-43
» & ‘beta version
| Hamjonarsma Gi61iotexa Yipai N . ULRICHSWEB"
. melx-llilizo?}}311;:1,]1(»3;33)101‘61\1 KpalHit PBNE POISka B]bl]ograﬁa NaUkowa GLOBAL SERIALS DIRECTORY

)

Academic /' S
Resource oo VAR E
[!h Researcha EE% J-Gate st xS g ‘V" ®|AcademicKeys | ©o0dl

ResearchBib — UNLOCKING ACADEMIC CAREERS scholar

&uged E-Jouwrnal Gafewa%‘

IToBuuii 6i6miorpadgiunuii onuc ycix crareii MixKHaApOAHOTO HayKOBOTO KypHaJay «IHTepHayka». Cepisa:
«Opuguuni Hayku» momamo B: Index Copernicus International (ICI); Polish Scholarly Bibliography;
ResearchBib; HaykoBa nepioguka Ykpainu.

JKypHai 3apeecTpoBaHO B MidKHAPOJHNX KaTaJoraxX HAayKOBUX BUJAHL Ta HAYKOMETPHUUYHHUX 0asax JaHMX:
Index Copernicus International (ICI); Polish Scholarly Bibliography; ResearchBib; Ulrichsweb Global
Serials Directory; Google Scholar; Haykosa nmepioguka Ykpaiuu; Bielefeld Academic Search Engine (BASE);
Electronic Journals Library; Open J-Gate; Academic keys; Staats- und Universititsbibliothek Hamburg Carl
von Ossietzky.

HAYROBE ®AXOBE BULJAHHA

Bupganusa sxaouene no [lepeniky HaykoBux (paxoBux Buganb MOH Vkpainu (kateropisa «B»)
Haxkasz MOH Vxkpainu Ne 409 Big 17.03.2020
CrerniagbHOCTi:
081 IIpaso
262 ITpaBoOXOpOHHA AisAIbHICTH

3aCHOBHUKH:

1. KuiBcbKuii KOOIIepaTUBHUY iHCTUTYT Oi3Hecy Ta mIpasa.

2. ITpuBaTHa ycranoBa « HaykoBo-moCHiAHUN iHCTUTYT MyOJiUHOTO IIpaBas.
3. I'pomanchka opraumisaria « MikHapoaHa akageMis OCBiTH i HAyKU» .

4. ToBapucTBO 3 00MeKeHOI0 BifmoBiganbuicTio « @imancoa Paga Yipaiunm».

¥V :RypHaJi omy0IiKOBaHI HAYKOBi CTATTi 3 aKTyaJIbHUX IMIPOOJIEM IOPUANUHOI HAYKU.

1 HayKOBUX IPAIliBHUKIB, BUKJIaaUuiB, CTYAEHTIB IODUAUYHUX CHeIliaIbHOCTEH, IPaIiBHUKIB JepiKaB-
HUX YCTaHOB, IOPUAUYHNX KOMIIaHill, CyZiB, IPaBOOXOPOHHUX OPTraHiB I iHINX 3aIliKaBJIeHUX OCi0.

Martepianu ny6IiKyIOTHCS MOBOIO OPUTiHANY B aBTOPCHKiM pemaKIrii.

Pepakiiia He 3aB:KIU MTOALIAE IYMKH i ITOTJIAAU aBTOpa. BignmoBimaapHiCTh 3a TOCTOBipHIiCTH (haKTiB, iMeH,
reorpadiyHUX Ha3B, IIUTAT, IU(GP Ta iHIIUX BigoMocTel HECYTh aBTOPU IIyOIiKaIliii.

V¥ BigmosigmocTi i3 3akonom Ykpainu «IIpo aBTOpCchKe MpaBo i cyMisKHi IpaBa», Ipu BUKOPUCTAHHI HAYKO-
BUX izeii i maTepiaiiB miei 36ipKu, mocuIaHHA Ha aBTOPiB Ta BUAAHHA € 000B’ I3KOBUMMU.

© Astopu crareii, 2020
© MiskHapoaHUIT HAYKOBUI :KypHAJI «[HTepHAyKa» .
Cepisa: «IOpuguusi Hayku», 2020

ISSN 2520-2308 = Internauka. Seria: Uridi¢eskie nauki (Kiev)/Mezdunarodnyj nau¢nyj zurnal “Internauka”. Serié:
Uridiceskie nauki



Pedaruyiiina konezin

Tosiora pegakiritinoi kosrerii: Kypuso Bosogumup IBaHoBuY — HOKTOD IOPUAUIHUX HAYK, IPOdecop, YIeH-Ko-
pecrnougear HAAH Vkpaiuu, 3acay:keHuii ropucT ¥ Kpainu, 3aBigyBau kadeapu agminicrpaTuBHoro ta gpinaH-
coBoro nmpasa HarmionaiabHOTO yHiBEpcuTeTy 6iopecypcis i mpupomgokopuctyBanua ¥ kpainu (Kuis, YKpaina)

3acTyIHUK ToJIOBU penakiiiinoi Kojerii: Mymenok BikTop BacuiasoBuu — HOKTOD IOPUAMUYHUX HAYK, JO-
IeHT, upodecop Kadeapu agMiHicTpaTuBHOTO0, (hiHaHCOBOTO Ta iH(popMmaIliiinoro npaBa KuiBcbKoro Haiionaab-
HOT'O TOPTrOBeJbHO-eKOHOMiuHOr0 yHiBepcurery (Kuis, Ykpaina)

Cekperap pegakiiifinoi Koserii: Inpuenko Onxexcanap BacuasoBnu — KaugugaT OPUINUYHIX HAYVK, JOIEHT,
IOIEeHT Kadeapu agMiHicTpaTUBHOTO, IOCIIOAAPCHKOTO IIpaBa Ta (hiHaHCOBO-eKoHOMiuHOI 6e3mexu CyMChbKOTO
IepsxaBHOro yHiBepcurery (Cymu, YKpaina)

Ynenu pedaryillnoi konezii

Bupkosuu Tersana IBaniBHA — TOKTOD HAYK 3 IeP;KABHOTO YIIPABJIiHHA, KAHIUJAT IOPUANUYHUX HAYK, ITpode-
cop, 3aBigyBau Kadeapu qep:KaBHOTO yIIpaBlaiHHA Ta mpaBa KuiBckKoro yHiBepcurery KyabTypu (KuiB, Yrpaina)

T'apyct FOpiii BitamiiioBia — qOKTOp IOPUIUYHUX HAYK, TOIIEHT, 3aBigyBad Kadeapu aAMiHiCTpaTUBHOTO, TOC-
moapchKOTO IIpaBa Ta (hiHaHcoBo-eKoHOMiIuHOI 6e3mmeku CyMcbKOro mep:kaBHoro yHiBepcurety (Cymu, YKpaina)

HepeBanko borman BomogumMupoBuy — AOKTOP IOPUINUYHUX HAYK, mpodecop, mpodecop Kadeapu rocio-
napcbkoro nmpaBa Jouenbkoro opuguunoro inctutyry MBC Ykpainu (Kpusuit Pir, Ykpaina)

Oposx Oaexciii IOpiitoBuy — TOKTOD IOPUANUYHUX HAYK, JOIEHT, HAUaJbHUK aJ IOHKTYPH i JOKTOPaAHTYpHU
Hamionanbuoi akagemii BuyTpimiaix cupas (Kuis, Ykpaiua)

3ixa Ip:ki — PhD in Law, crapiuii BuKkaagay paxkyabTeTy MeHeIKMeHTY i ekoHOMiKu Y HiBepcurery Toma-
ma Bari y 3aini (3iiH, Yernicbka Pecniybitika)

Kopoen Cepriit Onexcanaposuy — JOKTOP OPUIUYHUX HAYK, JOIEHT, 3aBiAyBau Kadeapu UBiILHOTO IIpa-
Ba i mponecy IIBH3 VuiBepcurer Kopousa Hauuna (IBano-@pankKiBchbK, YKpaina)

Kymim Anatoaiiit MukoIaiioBu4 — DOKTOP IOPUANUYHUX HAYK, Impodecop, 3aciay:KeHuil opuct YKpainu,
mupextop HHI mpasa Cymcbkoro mepsxaBHoro yHiBepcurery (Cymu, YKpaiHa)

Kypumo Imna BorogumupiBHa — DOKTOD IOPUAMYHUX HAYK, Ipodecop, mpodecop Kadeapu MisKHAPOIHOTO
IpaBa Ta MOPiBHAJBHOTO IIpaBo3HaBcTBa HalioHa/IbHOTO yHiBEpcUTETy 0iopecypciB i MpUpPOIOKOPUCTYBAHHS
Vipainu (Kuis, YKpaina)

Jaguuenko BikTop BanepiitoBuu — moKTOp IOpUANYHUX HAYK, Ipodecop, 3aBigyBau Kadeapu MisKHAPOL-
HOTO IIpaBa Ta MOPiBHAJBHOTO IIpaBO3HaBCTBa HalioHanbHOTO yHiBepcuTeTry 6iopecypciB i mpupomokopucty-
BanHA Ykpainu (Kuis, Ykpaina)

Jlopenmmaiiep lllTepan — HOKTOD IOPUANUYHUX HAYK, ITPodecop, KoopamHaTop mporpamu «Epasmyc» opu-
nuuHOTro haryabTeTy Ayrcoypebkoro yHiBepcurery (Ayrcoypr, @PH)

Measanuyk Oasra ®demopiBHa — JOKTOD IOPUAUYHUX HAYK, HOLEHT, Ipodecop Kadenpu nmpaBa BinHUIL-
KOT'0 TOPTOBEJIbHO-eKOHOMIUHOro iHcTuTyTy KuiBCchKOTO HAIliOHAIHLHOTO TOPTOBEIHLHO-eKOHOMIUHOTO YHiBEp-
curery (Bimnunga, Ykpaina)

Omenpuyk Bacuas AHAPiIHOBUY — MOKTOP IOPUANMUYHUX HAYK, mpodecop, 3aBigyBau Kadenapu npaBa Kuis-
ChKOI'0 KOOIIePATUBHOTIO iHCTUTYTY 0i3Hecy i mpaBa (Kuis, YKpaina)

Pesnik Oaer MukosaiioBu4 — JOKTOD IOPUAUYHUX HAYK, Ipodecop, 3aciay:KeHnull IopucT ¥ Kpainu, 3acTyI-
HUK AupeKTopa 3 HaykoBoi pobotu HHI mpasa CymcbKoro mepsxaBHoro yHiBepcuretry (Cymu, YKpaiza)

Camoxin Anartouaiii BikTopoBuY — MOKTOP MeIWYHUX HAYK, Ipodecop, 3aciy:KeHuil Jikap YKpainu, 3aBi-
OyBau BigmijleHHAM TpPaBMAaTOJIOTii, KepiBHUK MiChKOTO IeHTPY YPTreHTHOI clieriajidoBaHOI OpTOIIeg0-TpaB-
marosioriunoi gonmomoru KuiscbKkoi micbKol KaiHiumoI stikapui Ne 12 (Kuis, Ykpaina)

Critnuunuii Onexcanap IleTpoBuu — HOKTOP IOPUANYHUX HAYK, Ipodecop, mpodecop Kadenpu MUBiIb-
HOTO Ta rocuofapchbkoro npasa HarmionaisHOTO yHiBEpcuTeTy 6iopecypciB i mpupogoKOpUCTyBaHHA Y KpPaiHu
(KuiB, Ykpaiua)

®dynra PacriciaB — KaHIUIAT IOPUANYHUX HAYK, MOIEHT, AOIEHT Kadeapy MisKHaPOIHOTO ITpaBa Ta €Bpo-
nedicbKoro nmpasa ¥YHiBepcurety [lanyoiyc (CiagkoBiuoBo, CiaoBarbka PecryOmika)

HOpunens FQaia JleonigiBHa — JOKTOP IOPUANUYHUX HAYK, IIpodecop, mpodecop Kapeapu KOHCTUTYI[IHHOTO
i agmimicTpaTuBHOro nmpasa Harionansuoro asiatitinoro yaisepcuretry (Kuis, Ykpaina)

fApa Onena CepriiBHa — KaHAUIAT IOPUINYHUX HAYK, Ipodecop, feKaH opuguuHoro Gaxkyasrery Haiio-
HaJBHOTO YHiBepcuTeTry 6iopecypciB i mpupomorkopuctyBanua Y kpainu (Kuis, Ykpaina)



Editorial Board

Chief Editor: Volodymyr Kurylo — Doctor of Legal Sciences, Professor, Corresponding Member of the
NAAS of Ukraine, Honored Lawyer of Ukraine, Head of the Department of Administrative and Financial Law
of the National University of Life and Environmental Sciences of Ukraine (Kyiv, Ukraine)

Deputy editor: Victor Mushenok — Doctor of Legal Sciences, Associate Professor, Professor of the Depart-
ment of Administrative, Financial and Information Law, Kyiv National University of Trade and Economics
(Kyiv, Ukraine)

Executive Secretary: Oleksandr Ilchenko — Candidate of Legal Sciences, Associate Professor, Associate
Professor of the Department of Administrative, Economic Law and Economic Security of the Sumy State
University (Sumy, Ukraine)

Members of the Editorial Board

Tatyana Berkovich — Doctor of Sciences in Public Administration, Candidate of Legal Sciences, Professor,
Head of the Department of Public Administration and Law of the Kyiv University of Culture (Kyiv, Ukraine)

Bogdan Derevianko — Doctor of Legal Sciences, Professor, Professor of the Department of Business Law
of the Donetsk Law Institute of Ministry of Internal Affairs of Ukraine (Kryvyi Rih, Ukraine)

Alexei Drozd — Doctor of Legal Sciences, Associate Professor, Head of Adjuncture and Doctorate of the
National Academy of Internal Affairs (Kyiv, Ukraine)

Rastislav Funta — Candidate of Legal Sciences, Associate Professor, Associate Professor of the Depart-
ment of International Law and European Law of the Danubius University (Sladkovichovo, Slovak Republic)

Yuriy Harust — Doctor of Legal Sciences, Associate Professor, Head of the Department of Administrative,
Economic Law and Economic Security of Sumy State University (Sumy, Ukraine)

Sergiy Koroed — Doctor of Legal Sciences, Associate Professor, Head of the Department of Civil Law and
the Law of the Higher Education of the King Danylo University (Ivano-Frankivsk, Ukraine)

Anatoliy Kulish — Doctor of Legal Sciences, Professor, Honored Lawyer of Ukraine, Director of the Aca-
demic and Research Institute of Law of Sumy State University (Sumy, Ukraine)

Inna Kurylo — Doctor of Legal Sciences, Professor, Professor of the Department of International Law and
Comparative Law of the National University of Life and Environmental Sciences of Ukraine (Kyiv, Ukraine)

Victor Ladychenko — Doctor of Legal Sciences, Professor, Professor of the Department of International
Law and Comparative Law of the National University of Life and Environmental Sciences of Ukraine (Kyiv,
Ukraine)

Stefan Lorenzmeier — Doctor of Legal Sciences, Professor, Coordinator of the Erasmus Program of the
Faculty of Law of the Augsburg University (Augsburg, Germany)

Olga Melnichuk — Doctor of Legal Sciences, Associate Professor, Professor of the Law Department of the
Vinnytsa Institute of Trade and Economics of Kyiv National University of Trade and Economics (Vinnytsia,
Ukraine)

Vasily Omelchuk — Doctor of Legal Sciences, Professor, Head of the Department of Law, Kiev Cooperative
Institute of Business and Law (Kyiv, Ukraine)

Oleg Reznik — Doctor of Legal Sciences, Professor, Honored Lawyer of Ukraine, Deputy Director for
Scientific Work of the Educational and Scientific Law Institute of Sumy State University (Sumy, Ukraine)

Anatoly Samokhin — Doctor of Medical Sciences, Professor, Honored Doctor of Ukraine, Head of the De-
partment of Traumatology, Head of the City Center of Urgent Specialized Orthopedic-Traumatological Care
of Kyiv City Clinical Hospital Ne 12 (Kyiv, Ukraine)

Oleksandr Svitlychnyi — Doctor of Legal Sciences, Professor, Professor of the Department of Civil and
Commercial Law of the National University of Life and Environmental Sciences of Ukraine (Kyiv, Ukraine)

Olena Yara — Candidate of Legal Sciences, Professor, Dean of the Law Faculty of the National University
of Life and Environmental Sciences of Ukraine (Kyiv, Ukraine)

Yuliya Yurinets — Doctor of Legal Sciences, Professor, Professor of the Department of Constitutional and
Administrative Law of the National Aviation University (Kyiv, Ukraine)

Jiri Zicha — PhD in Law, Senior Lecturer of the Faculty of Management and Economics of the Tomas Bata
University in Zlin (Zlin, Czech Republic)



2020

rpyAeHb

3MICT

ATMIHICTPATUBHE ITPABO I ITPOIIEC; ®IHAHCOBE IIPABO; IH®@OPMAIIIMTHE ITPABO

Oynuk Inna MukonaiBua
AHAJII3 ITIPABOBUX ®OPM ITOTOYHOI'O KOHTPOJIIO AHTUKOHKYPETHUX
DS N NI 19 015 1 ;01 1 1 U USSP 9

Measuuk Auapiint Bormanosuu, I'ynyasax Mukosaa ApociaBosuu
KJIOY0BI BACAIV SABESIIEYEHHSA HAITIOHAJIBHOIO ITOJIIIIIEIO ITYBJITYHOI'O IIOPAOKY
TITIT YAC MACOBUX SAXOIIIB ...uutiutenteieienteneaneeneeanteneensenesessonsenssnsessssnsensesssssesnssnsessssnesnssnans 16

Coaoara Onena MapkissHiBHA
IIPABOBA IIPUPOJIA CKJIAIOBUX TH®OPMAIIIMTHOT'O CYBEPEHITETY VKPATIHHU ............... 23

Yopuonuceka BikTopia 3iHoBiiBHa
AJIMIHICTPATUBHO-IIPABOBI TAPAHTII OISIJILHOCTI 3BAKJIAIB BUIITOI IYXOBHOI
OCBITHU B KOHTEKCTI HOBOTI'O OCBITHBOT'O BAKOHOJTABCTBA YKPAITHU ....cccvvvvivnevnnennnenn. 30

SEMEJIBHE ITPABO; ATPAPHE ITPABO; EKOJIOTTYHE ITPABO; ITPUPOJOPECYPCHE ITPABO

Kapmnincska Haranis Borogumupisaa

IIPUHITUII CAMOCTIMHOCTI (ITPUHITUII CYBEPEHITETY) TA AHTUIIPOTEKIIIOHICTCHKI
ITPUHIINIIN Y COEPI SACTOCYBAHHSA CAHITAPHUX TA ®ITOCAHITAPHUX

SAXOIB SATIPABOM COT ..uiitiitiniitiiiiniitiiitiitiiititiatiteatttittsttteaetttatesttteaestsseessstesenasneensns 39

IIImareko I'ai6 Luxia
TIPOBJIEMATUKA CTAJIOTO PO3BUTKY AJILTEPHATUBHOI EHEPT'TI B VKPATHI:
N L0 ) 23 N O I 1 S N 48

KOHCTUTYIINHE IIPABO; MYHIITUIIAJIBHE ITIPABO

Kymnipenko Onexcannp I'eopriiiosnu, AnuneBa Agica Bigagiisua,
MiukiBcskuii Poman Bonomumuposuy, CrosnoBa Bapsapa Onekciisaa
HAIIIOHAJIBHI TA MIZJKHAPOIHI CTAHIOAPTHU ITPABA HA MUPHI 3IBPAHHA ........c.c....e...ee. 53

KPUMIHAJIBHE ITPABO TA KPUMIHOJIOTIA; KPUMIHAJBbHO-BUROHABYE ITPABO

Bapanak Borogumup Muxaimosuu
ITPO BIOCKOHAJIEHHA CUCTEMU I POSIIIMPEHHA ITPEIMETA KPUMIHAJIICTUKHA ............ 63



// MiskHapofHuit HayKoBUM XypHan «lHTepHayka»
// 3mict // Cepisi: «lOpuanuni Hayku» // N2 12(34), 1 1., 2020

KPUMIHAJBHUN NPOITEC TA KPUMIHAJIICTUKA; CY/IOBA EKCIIEPTUS3A;

OITEPATHUBHO-POSIIYKOBA AIAJBHICTD

IOpuenko Anina Muxaiirisaa, MoctoBa Codist OseriBHa
CIIOCOBU IIIABUIMTEHHA E@CEKTUBHOCTI IIPOKYPOPCBKOI'O HATJIANOY 3A OIAJIBHICTIO
OITEPATUBHUX TTPAITIBHIIKIB ...ciuiiiiititiiiitiititeiteeeteteeteaneenesateaneansencsansnnssnsenssnsennons 69

MIsKHAPOJHE ITPABO

Beb6ia Karapina Cepriisaa
OTJISIIT ITIOJIITUKU MISKHAPOTHOT'O KPUMIHAJILHOTO CYIY IITOO MITEM .....cevvvevvnnennen. 75

IITBapueBa Mapis IropiBHa, IlnoTHikoBa AnHa /IMmuTtpiBHa, [lyouna Karepuna BasepiiBaa
ITPOBJIEMHI ACITEKTU BUKOHAHHSA PIIIIEHL EBPOIIEVICHKOI'O CYY 3 ITPAB
BB OT 070507 B A 2N 1 I 85

ITymimno Ineca AnaroniiBua, IBuyk Karepuna Isanisna, Yepuascskuit Onexcanap Braguciasosuu
MI3KHAPOIHO-IIPABOBI ITPOBJIEMU ITOBEPHEHHS KVJIBTYPHUX ITTHHOCTEM
Y CBITJII CYOBOT'O ITPELTEIIEHTY ..iuuiitiitiitietaneineeeneaneanerseesseeneanesseessesssensennssnssnssnsansennens 94



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 12(34), vol. 1, 2020 // Contents //

CONTENTS

ADMINISTRATIVE LAW AND PROCESS; FINANCE LAW; INFORMATION LAW

Dudyk Inna
ANALYSIS OF LEGAL FORMS OF OPERATING CONTROL FOR ANTITRUST ACTIVITIES .............. 9

Melnyk Andrii, Gutsuliak Mykola
KEY PRINCIPLES OF PROVIDING PUBLIC ORDER BY THE NATIONAL POLICE DURING

B NS S I DAV D1\ S TP 16
Solodka Olena

LEGAL NATURE OF THE COMPONENTS OF INFORMATION SOVEREIGNTY OF UKRAINE ......... 23
Chornopyska Viktoriia

ADMINISTRATIVE AND LEGAL GUARANTEES OF ACTIVITIES OF INSTITUTIONS
OF HIGHER SPIRITUAL EDUCATION IN THE CONTEXT OF THE NEW EDUCATIONAL
LEGISLATION OF UKRAINE ...ttt i cnn e et s e eaeacenens 30

LAND LAW; AGRARIAN LAW; ENVIRONMENT LAW; NATURAL RIGHTS

Karpinska Nataliia
PRINCIPLE OF INDEPENDENCE (PRINCIPLE OF SOVEREIGNTY) AND ANTI-PROTECTION
PRINCIPLES IN THE FIELD OF APPLICATION OF SANITARY AND PHYTOSANITARY

MEASURES UNDER WTO LA W Loiiitiiiiiitiiiiittiiiitttttittettasssetessseeesssseesssssscessssscessssecsssssecssnssens 39
Shmatko Gleb

PROBLEMS OF SUSTAINABLE DEVELOPMENT OF ALTERNATIVE ENERGY IN UKRAINE:

1 € AN N o O 0 1 T 48

CONSTITUTIONAL RIGHT; MUNICIPAL LAW

Kushnirenko Oleksandr, Aliyeva Alisa, Michkivskyi Roman, Stoyanova Varvara

NATIONAL AND INTERNATIONAL STANDARTS OF RIGHT TO PEACEFUL ASSEMBLY ............. 53
CRIMINAL LAW AND CRIMINOLOGY; PENAL LAWS

Baranyak Volodymyr

ABOUT IMPROVEMENT OF SYSTEM AND EXPANSION OF A SUBJECT OF CRIMINOLOGY ......... 63

CRIMINAL PROCESS AND CRIMINALISTICS; FORENSIC EXAMINATION;

OPERATING ACTIVITIES

Yurchenko Alina, Mostova Sofiia
WAYS TO INCREASE PROSECUTOR’S SUPERVISION OF OPERATOR’S ACTIVITIES.................. 69



// MiskHapofHuit HayKoBUM XypHan «lHTepHayka»
// 3mict // Cepisi: «lOpuanuni Hayku» // N2 12(34), 1 1., 2020

INTERNATIONAL LAW

Bebiya Katarina
ICC POLICY ON CHILDREN: OVERVIEW ... .ttt ratenenteaeeesaeensneenennseansnens 75

Shvartseva Mariia, Plotnikova Anna, Dubyna Kateryna
PROBLEMATIC ASPECTS OF ENFORCEMENT OF JUDGMENTS OF THE EUROPEAN COURT
OF HUMAN RIGHTS IN UKRAINE ...ttt iee et eeet e eeteaeaeseenseeneaeseensaeansansnsansnens 85

Shumilo Inesa, Ivchuk Kateryna, Cherniavskyi Oleksandr
INTERNATIONAL LEGAL PROBLEMS OF RETURN OF CULTURAL VALUES IN THE CONTEXT
OF JU DI CTAL CASE . .tiiittiitiiitieitteitteneteeneeeteeeaseeeneeenseesnsesnssessessnsssnssessessnssssessnsssnssensessnasans 94



// International scientific journal «Internauka». // Administrative law and process; finance law;
Series: «Juridical sciences» // N2 12(34), vol. 1, 2020 information law //

YIK 354.072.2
Hynuk Inna MukosaaiBHa
Kandudam puduLHUX HAYK, 20JlI06HUTL cneyiaicm
AnmumoHononbHUl Komimem YKpainu
Hynpik Wana HukosaeBHa
Kandudam opuduiecKux HaykK, 2J1a6HbLI cneyuaiucm
AHMUMOHONONbHBLI KoMumem YKpauHbvl
Dudyk Inna
Candidate of Law (PhD in Law ), Chief Specialist
Antimonopoly Committee of Ukraine
ORCID: 0000-0001-7735-4323

049vdU 3900HVHI®

23nodu | 09vdU FHANLVALDIHIWTY

DOI: 10.25313/2520-2308-2020-12-6738

AHAJI3 NPABOBUX ®OPM NMNOTOYHOIO KOHTPOJIIO
AHTUKOHKYPETHUX Y3rOJ)XXEHUX AIN

AHAJIU3 NMPABOBbLIX ®OPM TEKYLUEIO KOHTPOJI
AHTUKOHKYPEHTHbIX COTTACOBAHHbIX JENCTBUI
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09vdU FHUINYIWdODHI

AHoTaUifA. 30cepegxeHo yBazy Ha NpaBoBMX GOPMAx y 3gificHeHHi AHTUMOHOMObLHUM KOMITeTOM YKpdiHW MOTOYHO20
KOHTPO/IIO y Cepi nopyLeHb KOHKYPeHTHO20 3aKOHOGABCTBA, 30Kpemd, KOHTPOJIIO 3a Y320gxeHuMn gismu cyO'exTi 20cno-
gapioBaHHs (KapTenbHUMKM 3MOBAMM). [JOKIAGHO MPOAHA/30BAHO TAKY POPMY MOTOYHO20 KOHTPO/IIO AHTUMOHOMONLHO20 KO-
MiTeTy fIK p0O32/1g CrpaAB PO AHTUKOHKYPEHTHI y320gxeHi gii. OKpemMo aKLeHTOBAHO HA eTanHOCTI i MOCAIgOBHOCTI peanizauil
MOTOYHOR0 KOHTPOJIIO, AKI PO3MOYMHAIOTLCA 3 YXBAJIGHHSA BIGMOBIGHO20 PO3MOPAGIKEHHS PO MOYATOK PO32Agy ClpaBy Mpo
QHTUKOHKYPEHTHI y320QKeHi gil. IHWi cTagii-eTany noToYH020 KOHTPOJIO CYrMPOBOGXKYIOTHCA NPUMHATTAM MPOMIKHUX pillieHb
opaaHamu AHTUMOHOMO/ILHO20 KOMITeTY YKpaiHu npo npoLecyanbHi gii 3 po3caigyBaHHs GakTis y cnpasi, npo 3abe3nedeHHs
gOKa3iB (MpoBegeHHs MepeBipokK, apeLiTi BujlydeHHs JOKA3iB). 3aBepLuyeTbCs MOTOYHMI KOHTPO/Ib YXBATEHHAM KOMITeToM
piLlieHHs y Cnpasi o CyTi MopyLIeHO20 NUTAHHS.

Y pe3y/bTati npoBegeHo20 aHanizy byo BUsSBAEHO TAKOX i TOV aKT, L0 HO 3aKOHOGABYOMY PiBHi MUTAHHS OGO MOPSgKY
peaniaauii okpemmx BaXanmBmux NOBHOBAXKEHb AHTUMOHOMO/IbHO20 OP2AHY HAPA3i 3AMLIAIOTHCA He Bpe2ybOBAHUMMU. Lle Ha-
camnepeg CTOCYETbCS 3AKOHOGABYOI HeyCTaneHOCTi y peanisauii npasa KomiteTy Bumazatu iHopmatdiiio, npaBa oTpumyBati
NOACHeHHS, NpaBa BUAYYATH JOKA3M MNig 4ac nepesipoK TOLO.

Knio4oBi c10Ba: KOHTPo/Ib, AHTUMOHONO/IbHUI KOMITET YKpaiHu, popMmu MOTOYHO20 KOHTPOJIO, pO32/15ig CIPAB PO AHTU-
KOHKYPEeHTHI y320geHi gil, gokasu, 3anuTyBaHHs iHdopmadii, iHopmawiviHi nopyLuenHHs.

AHHOTaums. CoCpegoToyeHo BHUMAHME HA MPABOBbIX POPMAX B OCYLLECTBAEHUM AHTUMOHOMOIbHBIM KOMUTETOM YKPauHbI
TekyLLie20 KOHTPO/IS B Cepe HapyLLeHNi KOHKYPeHTHO20 30KOHOgaTe/bCTBA, B YACTHOCTH, KOHTPO/IS 30 CO1ACOBAHHbIMM JeiiCTBU-
MU CYObEKTOB XO3AMCTBOBAHMS (KAPTE/bHbIMM C20BOPaMM). [10gPOBHO MPOAHAIM3MPOBAHO TaKyto POpMy TekyiLe20 KOHTPOS
AHTUMOHOMO/IbHO20 KOMUTETA KAK PACCMOTPEHME gesl 06 AHTUKOHKYPEHTHbIX COIACOBAHHBIX gencTBuAX. OTgebHO aKLeHTUPO-
BAHO HA 3TAMHOCTY M NOCIEJOBATE/IbHOCTY Pea/in3aLmm TeKyLLe20 KOHTPOJIS,, KOTOPAsi HAYMHAETCA C MPUHATMS COOTBETCTBYIOLLE20
pacropskeHns 0 Haqae paccMoTpeHusl genda 06 AHTUKOHKYPEHTHbIX CO2/IaCOBAHHbIX geiCTBUSAX. [ipyane CTagum-3Tanbl TeKyLe20
KOHTPO/IS1 CONPOBOXJAIOTCS! MPUHSATUEM MPOMEXKYTOYHBIX PeLLeHuii 0p2aHamMu AHTUMOHOMOIbHO20 KOMUTETA YKpamHbI O npoLiec-
Cya/IbHbIX ey icTBUSX M0 PACC/IegoOBAHMIO HAKTOB 110 gesny, 06 obecreyeHnn gokazaTebCTs (MPOBEgeHMe MPOBepPOK, ApecTbl U3bATHS
gOKa3aTenbCTB). 3aBepLUaeTcs TeKyLLii KOHTPOIb MPUHATMEM KOMUTETOM peLueHus o gesy o CyLLECTBY 3aTPOHYTO20 BOMpocd.
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B pe3ynbTate npoBegeHHO20 HAM3a ObLIO BbISIBNEHO TAKXKE M TOT PAKT, YTO HA 3AKOHOGATE/IbHOM ypOBHe BOMPOC O ro-
psigKe peann3aumm oTgenbHbIX BAXHbIX MOSHOMOYMI QHTUMOHOMO/IbHO20 OP2aHA MOKA OCTAKTCS Heype2yMPOBAHHbIMU. ITO
npexge BCe20 KacaeTcs 3aKOHOGATe/IbHOM HEHOPMMPOBAHOCTY B Peanu3aumm npasa KoMmTeTa 3anpalimeatb MHGopmawmio,
npasa nony4atb 0ObICHEHMS, NPABA U3bIMATb JOKA3ATENbCTBA BO BPeMsl MPOBEPOK 1 TOMy nogobHoe.

KnioyeBbie c10Ba: KOHTPO/Ib, AHTYMOHOMO/bHBIN KOMUTET YKPAuHbI, POPMbI TeKyLLe20 KOHTPO/IS, paccMoTpeHue gen 00
QHTUKOHKYPEHTHbIX CO2IACOBAHHbIX geficTBUSIX, gOKA3aTe/IbCTBA, BOMPOLLAHYE MHHOPMALMH, MHPOPMALMOHHbBIE HAPYLLEHHNS!.

Summary. The focus is on the legal forms in the implementation of the Antimonopoly Committee of Ukraine of current con-
trol in the field of violations of competition law, in particular, control over the concerted actions of business entities (cartels).
Such a form of current control of the Antimonopoly Committee as consideration of cases on anti-competitive concerted actions
is analyzed in detail. Special emphasis is placed on the stages and sequence of implementation of current control, which begin
with the adoption of the relevant order on the commencement of proceedings on anti-competitive concerted actions. Other
stages of the current control are accompanied by the adoption of interim decisions by the Antimonopoly Committee of Ukraine
on procedural actions to investigate the facts of the case, to provide evidence (inspections, seizures, seizure of evidence). The
current control is completed by the adoption of the Committee’s decision in the case on the merits of the issue.

As a result of the analysis, it was also revealed that at the legislative level, the issues concerning the procedure for exercising certain
important powers of the antimonopoly body remain unresolved. This primarily concerns the legal instability in the exercise of the Com-
mittee’s right to request information, the right to receive explanations, the right to withdraw evidence during inspections, and so on.

Key words: control, Antimonopoly Committee of Ukraine, forms of current control, consideration of cases on anticompetitive
concerted actions, evidence, request for information, information violations.

Hoc'ranomca npo6iaeMu. AKTyasbHiCTH Ipo6Ie-
MAaTUKHU JePyKaBHOT'O KOHTPOJIO AK e(hpeKTUBHO-
ro 3aco0y 3abe3meueHHA 3aKOHHOCTI y cepi 3axucTy
eKOHOMIUHOI KOHKYPeHIIii 3yMOBJIeHO, 3 OMHOTO OOKY,
HeIOCTaTHHOIO OIIPAITbOBAHICTIO TEOPETUYHUX TTOJOMKEHD
040 3AiliCHEeHHSA TaKol (DOPMU KOHTPOJIO, a TAKOXK
CYTTEBOIO HETOCKOHAJICTIO IPABOBOTO 3a0€3IeUeHH
y 1iti cepi. 3 iHII0TO0 GOKY, 3ATUIITAETHCA AKTYATIbHUM
IPOJOBXKYBAaTH TEOPETUUHE OCMUCJIEHH i BcebiuHe
IOCJIIIKeHHS IIMTHPOKOT0 KOJia IINTaHb, OB’ I3aHUX
3 opraHisalliiiHO-IpaBOBUMMU 3acajaMu 3ailiICHeHHS
AHTUMOHOIOJBHUM KOMiTeTOM ¥ KpaiHu Aep:KaBHOTO
KOHTPOJIIO 34 Y3TOAKeHUMHU IiAMu cy6’eKTiB rocroma-
pIOBaHHSA, iX PO3BUTKOM H YAOCKOHAJIEHHIM.

KouTposbs AHTHMOHOIIOJBHOTO KOMiTeTy YKpainu
AK OHA 3 PYHKIIiH yIIpaBIiHCHKOI JisIIbHOCTI IepsKaB-
HUX OPraHiB peasnisyeTbcs y mpaBoBux (hopmax. KoxHy
3 1IUX (popM 3yMOBJIEHO CIIeIn(piYHNMY 3aBIAHHAMU Ta
dyurmiamu yopasainaa. Takuit cnocid ynpaBiainHa
XapaKTepu3yeThCA OCOOIUBUM, TPUTAMAHHUM HOMY
3MiCTOM IIOJO AiSIILHOCTI i3 3ilicHeHHSA KOHTPOJIIO,
TOOTO KOHKPETHUMU 3B’ A3KaAMU, IPUHITUIIAMU, IIPO-
mecaMu, yuaCHIKaMU Ta eJIeMeHTaMMU.

Amnamis ocraHHix gocaimgskeHs i myomikaiii. Ha za-
raJbHOTEOPETUYHOMY PiBHIi JOCHiIMKEHHAM CYTHOCTI
IPaBOBUX (POPM MOTOYHOTO KOHTPOJIIO OMiKyBaJIUCH,
30KpeMa, Taki Bueni, ak: II. Hegbaiino [1], B. T'opire-
ubOB [2], B. Bensies [3], H. Yeuuna [4], M. CtporoBuyu
[56], . Baxpax [6], O. Kysbmenko [ 7] Ta iH.

V¥ Toii ke yac B HAYKOBiH JiTepaTypi nUTaHHA ITpa-
BOBOI (DOPMU JePyKaBHOT'O KOHTPOJIIO Y3TOIKEeHUX i
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cy0’€KTiB rocrogapoBaHHsa He OTPUMAJIO HAJIEXKHOT'O
TEOPETUYHOTO, TEPMiHOJIOTIYHOIO i METOL0JIOTiuHO-
ro ocmuciyeHHsa. [IlonpaBaa oKpeMi acIeKTH IIbOT0
sABuIia (paxoBO BUCBITJIEHO ¥ IPAIlAX TaKUX IOPUCTiB-
HayKOBIIiB, aK: O. Bakanincska [8], B. Kammrranos [9],
O. Koryr [10], H. Tpery6ens [11] Ta iH.

BinpIiricTs pobiT, mpucBAYEHNX KOHTPOJIbHUM Bif-
HOCWHAM y3TOAKEHUX Mill, TOPKAIOTHCS JIUIIE JeAKNX
aCIeKTiB 3a3HAaUYeHOr0o NUTaHHA. Takuil cTaH BUMarae
HOBITHIiX JOCHiiKeHb ¥ it cdepi.

®dopmyTroBaHHA MeTH cTaTTi. Mera Ha3BaHOI cTaT-
Ti — IIpoaHaJIisyBaTu IPaBOBi HOPMU Ta MeXaHi3M 3a-
CTOCYBaHHA y 3AiliCHEHHI ITOTOYHOTO KOHTPOJIIO AH-
TUMOHOIIOJIBHOTO KOMiTeTy ¥ KpaiHu! PO3TJIAAY CIIpaB,
AKi CTOCYIOTHCA aHTUKOHKYPEHTHUX Y3TOMKEHUX i,

Buxaax ocHoBHOTO MaTepianay. 3acTocyBaHHA AHTH-
MOHOTIOJIbHUM KOMiTeTOM Y KpaiHU nomouH0z0 KOLMpo-
JL10 32 Y3TOIKEeHUMU AisiMU cy0’€KTiB rocrofapioBaHHs
CTaHOBUTH BaKJINBUM NPAKTUUHUYN HAOPAMOK Y Ii-
SAJBHOCTI BKAa3aHOTO KOHCTUTYITiINHOTO OpraHy. 3MicT
peasisailii KOHTPOJIOUNX TOBHOBAYKEHD ITPOSIBISIETh-
cA HacaMnepen y opMi MOTOYHOTO KOHTPOJIIO, AKA €
CYTTEBUM UMHHUKOM PETyJIIOBAHHS PUHKOBUX BiJTHO-
CUH, aJi’Ke I0IIOMarae CBOEYacHO BUABUTU HeJOJIiKNU
1 mopyiIeHHA B IIpolieci 3AiliCHeHHSA y3ro KeHuX il
cy0’eKTaMu I'OCIIOAAPIOBAHHS, CBOEUYACHO IX JiKBimy-
BaTH, BiAIIIKOAYBATH 3aBAaHi 30MUTKU Ta IIEPeITKOIUTHI
IIOBTOPEHHIO BUABJIEHUX IOPYIIEHb Y MAaliOyTHEOMY .
EdexkTuBHICTS KOHTPOJIIO TOCATAETHCA TEPMiHOBUM
pearyBaHHAM AHTHUMOHOIIOJHLHOTO KOMiTeTy YKpaiHu
3a pe3yJabTaTaMU BUSABJIEHUX BigxuieHb. Popmamu
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marxozo KOHLMPOJLIO € nepegipka Ta po3znid cnpasg npo
AHMUKOHKYPeHMHI Y3200ceni 0il, AKi TPOBOJATHCSA
AHTUMOHOTOJIBLHUM KOMiTeTOM YKpaiHnu y Merkax
KOMIEeTeHIIil, BU3HAUeHOI 3aKoHaM" Y KpaiHu. BinbIn
JIOKJIaTHO 30CEPEANMO yBary Ha Takiil (h)opMi MOTOYHOTO
KOHTPOJIIO, AK P032a40 Cnpas npo AHMUKOHKYPeHmMHI
y3200aceni 0ii cy6’eKTiB rocuofapoBanas. Bkasanmii
HAIIPSIMOK KOHTPOJIIOIOUOI AisabHOocTi KomiTeTy 3maific-
HIOETHCA B MeJKaX YyCTAJeHUX IIPABOBUX HOPM, AKi OK-
PeceHO BiTUMBHAHUM 3aKOHOIABCTBOM IIPO 3aXUCT
€KOHOMiUHOI KOHKypeHTIii [12, c. 91].

Bigmosigwmo mo crarti 6 3akony YKpainu «IIpo 3a-
XUCT eKOHOMIUHOI KOHKYPEHIIil» aHTUKOHKYPEHTHUMU
Y3TOMKEeHUMU AiAMU € Y3TOAKeHi Ail, AKi mpussesn
Y1 MOXKYTH IIPU3BECTU O HEOMYIIEHHA, YCYHEeHHA
yy obMerkeHHA KOHKYpeHIii [13]. Tob6To, TumoBoIiO
O03HAKOI0 aHTUKOHKYPEHTHUX Y3TOMKEeHUX Tili € TOi
daxrT, 1110 BAAIOUNCH 10 HUX, CY0’ €KTHU I'OCIIOAAPIOBAHH S
HaMaramThCA MiHiMi3yBaTu cBOl BUTpATH i pUBUKU Ha
MOJIi KOHKYPEHITii IMIJIAX0M CKOOPAUMHOBAHUX CITLIBHUX
it i 3aX0/1iB TOTOIKEeHO1 HEKOHKYPEHTHOI TOBEIIHKH.
PesyabTaToM Takoil IijiecIpsaMOBaHOI Ta€EMHOI KOOPIH-
HaIlii, K IIPaBUJIO, € 3HUKEHHS PiBHA KOHKYPEHILil
y IIeBHUX c(hepax rocruofapchbKoi IiAabHOCTi, MOHOIIO-
JIizaig oKpeMux CerMeHTiB PUHKY TOBapiB i mocJiyr.

3 oruany Ha Bumoru craTti 19 Korncrurymii Yrpainu
HOPSAOOK peasridarlii I0BHOBaKeHb OPraHiB Jep:KaBHOL
BJIAAU Mae OyTHU BperyJbOBaHUI 3aKOHAMU Y KpaiHu.

BigmoBigny persiameHTaIlito posryAaay cIipaB Ipo BU-
miesraiaHi y3roIKeHi fil, AK OJWH i3 BUiB ITOPYIIIEHHA
KOHKYPEHTHOT'0 3aKOHOIAaBCTBA, Bimo6pakeHo y po3miri
VII 3akony Ykpainu «IIpo saxmcT eKOHOMiUHOI KOH-
KypeHIIlii», SKa JOMOBHIOEThCA Ta AeTalisyeTbes Ilpa-
BUJIaMU posTiiAny cupas [14], a rakoxxk [lomoxxennAM
IIPO MOPAOK IPOBEIEHHA II€PEBiPOK.

Bapro 3ayBa:xkuTu, 1110 Ha BifMiHy Bii IPaBOOXOPOH-
HUX OPTaHiB, IIpoIecyaJbHa TiAIbHICTD AKUX TOKJIATHO
BperyJIbOBaHa BiATIOBIAHUMY 3aKOHOLABUYNMHY aKTaMHU,
KOHKPeTHUI MPaKTUUYHNI MOPAJOK peasisarii moBHO-
BasKeHb AHTUMOHOIIOJIFHOTI'0 KOMiTeTy ¥ KpaiHu 3TigHO
i3 3akoHOM YKpainu «IIpo AHTUMOHOIIOJBHUI KOMITET
VipaiHu» mepeBaskHO perjiaMeHTOBAaHO MiIBaKOHHU-
MUt aKTaMu AHTHMOHOIIOJBLHOTO KOMiTeTy YKpaiHu.
KoukperHi npaBuia moBeJiHKY i MOPANOK y peasrizairii
3TaIaHOTO0 KOHTPOJIO Ta JeAKUX i3 BiAIOBIAHUX I10-
BHOBaKeHb, 30KpeMa 110710 mpaBa Komitery Bumaratu
indopmarliio, IpaBa OTPUMYyBaTHU IIOICHEHH, IIpaBa
BUJIyYaTH JOKAa3U IIiJ] Yac IIepeBipoK TOII0, — I'OJIOBHUM
YMHOM 3aJIMIITAI0THCA HE BPETryJIbOBAHUMMU.

HasapuicTh BKasaHUX IporajuH y peasisallii mo-
TOYHOTO KOHTPOJIIO IIIOI0 IIPABOBOTO PEryJII0BAHHA
AHTUKOHKYPEHTHUX Y3TOIKeHUX Aili CTBOPIOIOTH He-
MIPOIYKTUBHI IepeyMOBY JIJIA OCKAP:KEHHS T'OCIIOAapIo-

UMY cy0’€KTaM’ y CY/Ii pillleHb Ta IIPoIecyaJIbHUX
il opraHiB AHTHMOHOIIOJBHOTO KOMiTeTy YKpaiHnu Ta
iX mocajgoBUX OCi0.

30KpeMa, BHACTIIOK HAABHOCTI BKa3aHUX HENOTiKiB
opraaM AHTMMOHOIIOJILHOTO KOMIiTeTy YKpaiHu mmif
Yac pPO3CJIiIyBaHHA CIIPaB PO IMTOPYIITeHHI 3aKOHOAAB-
CTBa PO 3aXMCT eKOHOMIUHOI KOHKYpPeHIIii HepigKo
Opakye mpoIecyaabHUX TOBHOBAYKEHB I110/]0 BUJIYUEHHSA
mokasiB (ctaTTa 44 «BunyduenHs noKasiB, HaKJIaJeHH
aperiTy» 3akKoHy YKpaiuu «IIpo 3axucT eKoHOMiu-
HOI KOHKYpeHIIii», crarta 7 3akoHy YKpainu «IIpo
AHTUMOHOIIONLHUI KOMiTeT YKpainu»), AKi € BKpait
HeoOXiZHMMMU MIiJx yac pos3ciigyBaHHS IIPOSBiB aHTU-
KOHKYPEHTHUX Y3TOAKeHUX il (KapTeJbHUX 3MOB).

BaxamBoi0 XapaKTepHOI0 0cob6JIMBiCTIO peatisarii
IIOBHOBAYK€Hb CUCTEMHU OPTaHiB AHTUMOHOIIOJLHOTO
KoMiTeTy YKpainu uepes mpaBoBi (hOpMU KOHTPOJIIO 34
Y3TO:KEeHIMHU IisIMU YUaCHUKIB PUHKY € X IpoIieypHa
ImoeTamnHicTh, abo — cTagiiiHiCcTE.

Cranis — 1e BiZfHOCHO caMocCTiliHA yacTuHA Oy Ib-
AKOI KOHTPOJBHOI TiAJNBLHOCTI, AKA BUCTYIIAa€ BAaTOMUM
YMHHUKOM Yy TOCATHEHHI 3araJbHOTO IPAKTUYHOTO pe-
syabrary. KosKHa cTazis mepeayciM xapakTepusy€eThes
cuenudivHOIO 6e3MOCePeIHBOI0 METOI0, AKY MOMKHA
BBasKaTH I1abJieM y JOCATHEeHHI CIiJIbHOI, TOJIOBHOI
MeTHU IpoIlecyaabHuXx aiii [6, c. 585—586].

Haiiuacriie mepiioo cTagieio posriasany ciipaBu
Ipo AaHTUKOHKYPEHTHI y3roasKeHi Aii € yxBajJeHHA
posnopamkenus Komitery a6o fioro oprasis mpo ii
novaTok. IHINi cTanii BUBHAYAIOTHCA IIPUAHATTAM
MIPOMIMKHUX PillleHb opranaMu AHTUMOHOTOJIbHOTO
KoMiTeTy YKpaiHU IPO IIPOIlecyasibHi Aii 3 poscainy-
BaHHA (aKTiB y cupasi, mpo 3abe3leueHHS JOKAa3iB
(TTpoBeIeHHA MePEeBiPOK, apellITy BUJIYUeHHS J0Kas3iB).
3aKJIOUYHUM €TaIOM € IPUHHATTSA PIIlIeHHA Y CIIPaBi o
CyTi TOpyIIeHoro MuTaHHA. TaKUM YMHOM, KOHITEIII[id
«PO3TJIAJ CIPaBU» MICTUTH B c00i BCi 3a3HaUeHi mpo-
IecyajbHi iHCTPpYMeHTH.

PimreHHs Ipo moYaToOK PO3TJIALY COIPaBU CYIIPO-
BOJKYETHCA MPUHAHATTAM PO3MOPAMKEHHT AHTHU-
MOHOIIOJIBHOTO KOMiTeTy YKpaiHu Ta NUCbMOBUM
HOBiZOMJIEHHAM oco0u, AKa Iojgaja 3aaBy. PasoM i3
MMOBiJOMJIEHHSIM ITPO ITOYATOK PO3TJAAY CIIPaBU HAM-
CUJIAETHCS IIEePeiK iHdopMmarrii, AKy 3aABHUK ITIOBUHEH
HaJaTU IJIA MPUHHATTS AHTUMOHOTIOJIbHUM KOMiTETOM
Yxpainu pillleHHSA y cIpaBi.

Bigmosigao g0 vactuHu nepiroi crarti 36 («Iligzcra-
BU AJIA ITOYATKY PO3TJISAAY CIIPaBU» ) 3aKOHY ¥ KpaiHU
«IIpo 3axXuCT eKOHOMIUHOI KOHKYPEHI[ii» AHTHUMO-
HOIIOJIBHUM KOMiTeT YKpaiHu PO3IOUYMHAE PO3TJIAL
CIIPaBH IIPO MOPYIIIEHHS 3aKOHOAABCTBA PO 3aXUCT
eKOHOMIiUHOI KOHKYPEeHIIil 3a: a) 3agBaMu cy0’ €KTiB
rocIofapoBaHHsd, IPOMaasiH, 00’efHAHb, YCTAHOB,
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opraxisairiii Irpo mMopyIleHHd IX IpaB BHACJIIOK Jiil un
0e31iIbHOCTi, BUSHAUCHUX ITM 3aKOHOM SK IOPYIIIeH-
HfA 3aKOHOJaBCTBA ITPO 3aXMCT €EKOHOMIUHOI KOHKYPEH-
11ii; 6) MoJaHHAMU OPTaHiB Aep:KaBHOI BJIaau, OPraHiB
MicIIeBOTO CaMOBPALYBaHHA, OpraHiB aMiHiCTPATUBHO-
TOCIIOIapPCHhKOTO YIIPABJIiHHA Ta KOHTPOJIO ITPO TTOPY-
IIeHHA 3aKOHOJaBCTBA PO 3aXUCT EKOHOMiUHOI KOHKY-
PeHIIii; B) BJIacHOIO iHiIiaTnBOI0 AHTMMOHOMIOJIBHOTO
KoMiTeTy YKpaiHu.

ITpu nromy 3akon Yrpainu «IIpo 3axuct eKoHO-
MiuyHOI KOHKYPEHILii» He PO3SMEesKOBY€E TaKi MOHATTA
AK IPUBOAU Ta MiICTABYU AJIS BiIKPUTTS COIPABU IIPO
TMOPYIIIEHHS 3aKOHOJaBCTBA IIPO 3aXUCT eKOHOMiUHOI
KOHKYPEHIIil y BUTJISAAl AaHTUKOHKYPEHTHUX Y3TOIKe-
HUX Aiii. BiracHe 3 TEOPEeTUYHOTO IMOTJIAAY 3TragaHi
Yy YaCTUHI MepIrii 3a3HaUeHOI CTaTTi 06CTAaBUHU € 0O-
CTATHIMU IPHUBOAAMU IJIS IIOUYATKY cipaBu. BogHouac,
AK IIpo IIe iaeTbesa y craTTi 37 3akony YKpainu «IIpo
3aX1CT EKOHOMiYHOI KOHKYPEHIIil» , EMMHOIO ITi/ICTaBO0
IJIA TaKOTO IIOUATKY € HAABHICMb 03HAK NOPYULEHHA
KOHKYPEeHMHO020 3aK0H00a6Ccm6a, OCKIIbKY caM (pakrT
HaAXOMKeHHSA 3asBU Ile He BKa3ye Ha HAABHICTH J0-
cTaTHiX o3HaK. [IporecyasbHe 3HAUCHHS IIPUBO/IB JJIs
IOPYIIIeHHA CIPaBU HacaMIlepes II0JIATae y TOMY, 110
HUMU 3aKPiIlII0I0THCA IiICTaBX BUKOPUCTAHHSA Opra-
HOM BJIQU JIETAJIbHUX IKepett iHGopMmarrii.

JJ1sa TpuiHATTA IPAaBUJIBHOTO PillleHHA ¥ cIIpaBi
HeoOXiTHO BUABUTH yCi 00CTAaBUHU AaHTUKOHKYPEHT-
HUX Y3TOJKEeHUX Oill, IKi BCTAHOBJIIOIOTHCS 3a JOIO-
MOro nokasis. HuMu MOKyTh BUCTYIIATH (DAKTUUHO
Oymb-sKi maHi, KOTpi HAZAIOTh MOKJIUBICTH BCTAHOBUTH
HasABHICTH ab0 BiCYyTHiCTh AHTUKOHKYPEHTHOTO I10-
pyieHHsa. [laHuMU, 1110 MAIOTh HANOIJIBIITY JOKAa30BY
CUJIy, BUCTYIIAIOTh He caMi (pakTu (aABuIia, momii, mai-
AHHSA), a JOKYMEHTaJbHO 3aCBilueHi BiomocTi mpo
Hux. Ilicaa npuiiHATTA PO3NOPALKEeHHS IIPO IIOYATOK
POBTJISAAY COPaBU POSIMOUYNHAETHCA IIPOIEC 30UPAHHA
0oka3is — mpoliecyasbHaA OiAIBLHOCTI IIOCAg0BUX 0Ci0
3 PO3CJilyBaHHs CIPABU.

IIporiec sanuTyBaHHS HeoOXigHOI y crrpaBi ingop-
Marrlii € OfHUM 3 OCHOBHUX CIIOCO0iB 30MpaHHsA opra-
HaMu AHTUMOHOIOJIBHOT'O KOMiTeTy YKpaiHu noKasis
Ta iHIIIKUX BioMocTell HiJ yac BUKOHAHHS IIOKJIAJeHIX
Ha HUX 3aKOHOM (DYHKIIi#i, y T.4. PO3CJIifyBaHHS 3asdB
i cipaB mpo MOPYINIeHHA 3aKOHOIaBCTBA IIPO 3aXUCT
eKOHOMiuHOI KOHKYpeHIrii [15].

BiagmoBizuo mo crarTti 22 3akony Ykpainu «IIpo
AHTUMOHOTONBLHUN KoMiTeT YKpainu» [16], Bumo-
T oprany AHTUMOHOIIOJBLHOTO KOMiTeTy YKpainu €
000B’sI3KOBUMU AJid BUKOHAHHS Yy BU3HAUEHI HUMU
cTpoku. BigmosigHo go crarti 22! 3asHaueHoro 3aKoHy,
cy0’€KTH rocIogapoBaHHA, iHI IOPUANYHI 0co0H,
iX CTPYKTYPHI migposainu, (ijii, npegcraBHUIITBA,

12

ixX mocamoBi ocobu Ta mpamiBHUKU, (PisuuHi ocobu 30-
00B’A3aHi Ha BUMOT'Y OPraHy AHTHMOHOIIOJBbHOTO KO-
mitery YKpaiHu, roJIoBU TEPUTOPiaIbLHOTO BiAdiIeHHSA
AHTIMOHOTIOJILHOTO KOMiTeTy Y Kpailnu, yIloBHOBasKe-
HUX HUMU OPAIliBHUKiB AHTHMOHOIIOJIBHOTO KOMIiTETy
Vxpainu, ioro TepuTOPiaabHOTO BiAAiIeHHA mHogaBaTH
IOKYMEHTH, IIpeaMeTH UM iHIri Hocil indgopmarrii, mosic-
HeHHdA, iHITy iHndopMaIrio, B TOMY YHNCJIi 3 00MeXXeHNM
IOCTYyHOM Ta 6aHKIBCBKY TAEMHUITIO, HEOOXiMHY mJIs
BUKOHAHHA AHTUMOHOIOJBHUM KOMiTeTOM YKpainu
3aBJlaHb, ITepeI0aueHNX 3aKOHOJaBCTBOM IIPO 3aXUCT
€KOHOMIiUHOI KOHKYPeHITii.

3rigao i3 myakTamu 13, 14, 15 crarTti 50 Ta crar-
Tero 52 3akoHy YKpainu «IIpo saxucT eKOHOMiuHOI
KOHKYPeHIIii» HemogaHHs oprany AHTHMOHOIIOJIbHOTO
KoMmiTeTy YKpainu ingopmarlii B ycTaHOBJIEHI CTPOKH,
nomaHHA iH(popMallii B HEITOBHOMY 00CsI3i y BCTaHOBJIEHL

CTPOKH, MMOJAHHSA HeJocToBipHOI iHpopMmarrii (T.3B. «iH-
dopmarlrifiai mopyIeHHa» ) BUSHAIOTHCS MOPYIIIEHHAM
3aKOHO/IaBCTBA IIPO 3aXUCT €KOHOMIUHOI KOHKYPEHIIil
i TATHYTH 3a cO00I0 BiATIOBiAABbHICTD YV BUTJISAAI IIITPA-
¢y y posmipi mo ogHOTO BificOTKA JoX0ny (BUPYUKHU)
cy0’eKTa rocuogapoBaHud Bif peasisaii npogyKiii
(ToBapiB, pobiT, MOCIYT) 3a OCTaHHIN 3BiTHUH PiK, IO
IepenyBaB POKY, B AKOMY HaKJaLaeTbCcA IITpad.

ITlig vac posroanmy crpas, AKi JOCTiAKYIOTH O3HA-
KU AaHTUKOHKYPEHTHUX Y3TOJKeHUX Aili cy0 €KTiB ro-
CIIOapoBaHHA, AHTUMOHOMIOJbLHII KOMiTeT Y KpaiHu
YIOBHOBaKE€HUH 3aKOHOM BUJIyYaTH HEOOXimHI ais
pOSTIALY CIPaBU MMUCbMOBI Ta PeUYOBi TOKa3uU: JOKY-
MEeHTH, IpeAMeTH Ta iHIri Hocil iHGopMmalrii, a Takox
HaKJIaJaTy TUMUYACOBUM apelIT Ha MalHO yUYacHUKA
KapTeJbHOl 3SMOBH.

Hait6inb1m1 cyTTeBOIO Iporajnuop y peasisaiii Ko-
MiTeToM CBOiX ITOBHOBasKeHbD 3i 300py MOKa3iB 11010
HaABHOCTI KapTeJIbHOI 3MOBU € BiICYTHICTH MOKJIN-
BOCTi OTPUMYBAaTH LOKA3HU 3a JOIIOMOT'0I0 OIIePATUBHO-
POBIIYKOBUX 3aX04iB, 0COOJMBO Y BUINAAKaX, KOJU
B)KUTI 3aX0M He IPUHOCATH opranaM Komitery Bif-
YYTHOTO Pe3yJabTaTy, X0Ua OIIOCEePEeIKOBaHI O3HAKY
KapTeJIbHOI 3MOBY He BUKJIMKAIOTh CYMHiBiB. 30KpeMa,
icHye IpakTUKa, AKY IIle TOiMEHOBYIOTh iIHCTUTYTOM
«BUTPeOYBaHHSA» JOKAa3iB Y KOHKYPEHTHOMY IIpPaBi, AKa
nepenbavae 10OPOBLIBLHY BUAAUy AHTUMOHOIIOJIEHOMY
KoMiTeTy YKpalHu 3anuTyBaHUX NOKyMeHTiB. Ha :xans,
Taka IPaKTUIl Maii’Ke He IIPAIIO€ B PeaIbHUX YMOBaxX
PUHKOBOT0 aHTUKOHKYPEHTHOTO PeTyaioBaHHA. Tomy
Hapasi mepeBaxkHa O1lJIBIIICTh MOPYIIIEeHb KOHKYPEHT-
HOT'O 3aKOHOJABCTBA BUABJIAIOTHCA AHTUMOHOIIOJHEHUM
KomiTeToM YKpaiunu 6e3 PaKTUUYHUX MiATBePIKeHb
HaABHOCTi 3MOB i KapTeais [17], a ILIAXOM HaA3yCUIb
11 omocepeKOBAaHOI'0 3araJIbHOEKOHOMIUHOI'0 aHAIi3Y,
SKUU OJIATAE ¥ BCTAHOBJIEHHI eKOHOMIUHOI HEOOT' Py H-
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TOBAHOCTI HiABUINEHHS I[iH i iHIMIKX MOAIOHUX CYTO
eKOHOMIiUHUX (paKTOPiB Ta aHAIITUYHUX iHCTPYMEHTIB.

3a pesysgbTaTaMu 30MpaHHSA i aHAJi3y JOKa3iB
y crrpaBi GopMyeThCA IONAHHS 3 IOTIePeHiMU BUCHOB-
KaMu, AKe BHOCUTHCA HA PO3TJIAL AHTUMOHOIIOJIHLHOTO
KomiTeTy YKpainu, AKuM mifgBigomua cupasa. Komii
HOoJaHHS 3 MMONepeJHiM1 BUCHOBKAMU BiJCHUIAIOTHCSA
CTOPOHAM i TpeTiM ocobam He OiJbIlle HidK 3a JecATh
IHIB 10 TPUNHATTA pillleHHA Yy CIIpaBi.

Ilpuiinammas piulenHA — BaXKJIUBUI eTall IPABOBO1L
GopMU «POBTJIAL CIIPAB IIPO MIOPYIIIEHHA» ITOTOYHOTO
KOHTpoJIT0. PitteHHa MosKe OyTH IBOX BUJIB: PilleHH A
no cymi, oB’A3aHi 3 MPUTATHEHHAM cy0’€KTa rocroma-
PIOBaHHA J0 BiANIOBiaMBHOCTI Ta piuleHHsA npoyedypHi
(BaKpUTTSA IPOBaMKEeHHS ¥ CIIpaBi).

PimenHsa mo cyTi Moike OyTu MIpUAHATE HEe PaHi-
e, Hi’K uepes JecsaTh SHIB Hicjd HaAicJaaHHs KOIIii
MMOJaHHA IIPO IIOIIepPeaAHi BUCHOBKM Y CIIpaBi ocobam,
AKi 0epyTh y Hill yuacTsb. ¥ BUIAAKY, AKIIO BCi ocobu,
SAKUM O0yJI0 HAITpaBJaeHO TOAaHHA AHTUMOHOIIOJIHLHOTO
KoMmiTeTy YKpaiHu, HaAicaa u BiAIoBifi Ha momanHA
e 10 3BaKiHYeHHA MeCATUIEHHOTO CTPOKY, AHTUMO-
HOIIOJIBHUM KOMiTeT YKpaiHu MoKe IPUAHATH PillleH-
HA II0 CyTi paHiine 3azmaueHoro ctpoky. Ocobu, AKi
6epyTh yUacThb y CIPaBi, MOBiOMIAIOTHCS IIPO IT€Hb
ivac IpuMHATTA pillleHHA y CIPaBi He IMi3HilIe, HixK 3a
I’ATh OHIB 40 3acigjaHHsa oprany AHTHMOHOIIOJIBHOTO
KoMmiteTy YKpainu.

HoBemeHHs pimmeHHs 10 BigoMa cy6’eKTa rocrmoma-
PIOBAaHHA-TPABOIOPYIITHUKA — BUKOHABIA IPUHHATOTO
pitenusa € novamkom cmadii BuKoHaHHA. Pillenua
AHTUMOHOIOJBLHOIO KOMiTeTy YKpainu, roJiB fioro
TEePUTOpiaIbHUX BigaijieHsb BimmoBigHo Ko cTaTTti 56 3a-
KoHy YKpainu «IIpo 3axucT eKoOHOMiuHOI KOHKYPEHITii»
HaJaeThbCA AJIs BUKOHAHHSA IJIAXOM HaIACUJIaHHA, BPY-
YeHH ITi PO3MUCKY UM TOBEIeHH 10 Bimoma cy6’eKTa
rocIoapioBaHHA B iHININI cIOCi0.

3asHaueHa cTalisd € 3aBepPINaJIbHOIO Ta JOCUTH Ba-
roMOI0, OCKIJIBKM UiTKe Ta CBO€EUACHEe BUKOHAHHS Pi-
1IeHb AHTUMOHOMIOJLHOT0 KOMiTeTy YKpaiHnu poouTh
IiAabHiCTH MUX OpraHiB edeKTUBHOIO. Kpim TOTO, AK
cayirso 3as3Hauae 1. A. Banok, IOMIIKY, SKi JOIYIIleHl
Ha IILOMY eTalli 3aX1CTy IpaBa cy0’ €KTa roCIogapIOBaH-
HA, MOXKYTh 3BECTH HaHiBellb IIOIIePeaHIO AiAJIbHICTh

ITPABOOXOPOHHOTO OPraHy i MPU3BECTHU /IO 3BOPOTHHOT'O
pe3yabTaTy — IOPYIIeHHs cy0’eKTUBHUX IIPaB CTOPIiH,
AKi crepeuaroThes [18, c. 132].

IIpu npomMy peabHUH 3aXUCT HOPYIIEHUX CY0’ EK-
TUBHUX IIPaB cy0’€KTa rocuofapioBaHHA MOKe 0yTHu
3a0e3IeueHUI JIUIIIE TOMi, KO ITOPYIITHUK JOOPOBiIb-
HO BUKOHYE€ PiIlleHHs opraHiB AHTHMMOHOIIOJBHOI'0O KO-
MiTeTy YKpainu abo 0y/e IpUMYIIIeHNH 10 BUKOHAHHSA
pilieHHA KOMIETeHTHIM OPTaHOM.

BucuoBku. OcobiuBicTh peasrizaiiii TOBHOBaKeHbD
AHTUMOHOIIOJILHOTO KOMiTeTy YKpaiHu y chepi KoHTP-
0JII0 3a y3TO:KEeHOI0 IMOBEeJiHKO0I0 cy0’€KTiB rocioja-
PIOBAaHHSA IPOABJIAETHCA Y IPAaBOBiil (hopMi mOTOUHOTO
KOHTPOJIIO, AKa, 3 OHOTO 00Ky, CTAHOBUTD OJHY 3 Hall-
BaYKJIMBIIIIUX IOPUAUYHUX TapaAHTiH 3a0e3eUeHH ITpaB
i cBOOOJ YyUaCHUKIB Y3roAsKeHux Aiil, a 3 iHIIIOT0 — €
CYTTEBUM YMHHUKOM ITi IBUIIEHHS JOKA30BOCTi Y BU-
SABJIEHHI KapTeJbHUX 3MOB.

3 orIsay Ha icHyBaHHSA IIOMEPeSHbOT0, IIOTOYHOTO Ta
HACTYITHOTO KOHTPOJIIO 32 Y3TOIKEeHUMHU TiAMU YIACHU-
KiB rocmogapchKoi JiAIBHOCTI cepel; TIOTOYHOTO KOHTP-
0JI}0 BUOKPEMJIEHO TaKi mpaBoBi oopMHU SIK IIepeBipka
Ta PO3TJIAJ CIIPAB PO AHTUKOHKYPEHTHI y3ro:KeHi
nIii, AKi BigmoBimaioTh 3a BCTaHOBJIEHHSA MIJIAXiB pe-
aJrisariii Ta mpoiiec BUKOHAHHSA MIPUMHATUX PillleHb.
KoxxHit hopMi TOTOUHOTO KOHTPOJIIO IPUTAMaHHA TaKa
0CO0JINBiCTD AK CTALiNHICTD 1, BiZIIOBiAHO, 34iliICHEHO
aHAaJIi3 3TiHO 3 BKa3aHOI0 cHerudikoro.

3a pe3yJbTaTaMU JOCJIAKEeHHA BUABIEHO HUSKY
MMUTaHb, AKi BUHUKAIOTh B IIPOITECi PO3TJISALY CIIPaB PO
QHTUKOHKYPEHTHI y3roa:keHi il AK (h)opMU IOTOUHOI'O
KOHTPOJIIO, 30KPEeMa, BiZICYTHICTh HAJIEIKHOT'O PEryJio-
BaHHSA IOPAAKY peaJisallii moBHOBasKeHb AHTHMOHO-
IIOJIBHOTO KOMiTeTy YKpaiHu 11100 ITpaBa BUMaraTu
ingopwmaliito, OTpEMYyBaTH MOACHEHHA, BUIYUYATH 10~
Kasu, 30KpeMa, i dyac nepeBipok. IcHytoui TpyaHONIIi
CTBOPIOIOTH IE€PEIYMOBH JIJI OCKAPYKEHH IO CYyAY Pi-
IIeHb Ta IIPOIeCYaJbHUX Aiii AHTHUMOHOIIOJBHOTO KO-
mitery YKpainu, fioro mocamoBux oci6. Taka curyartisa
YCKJIaJHIOE, a ITOAEKOJIN I YHEMOMKJIUBIIIOE e()eKTUBHY
PO6OTY KOHKYPEHTHOT'0 OPTaHy Ta 10ro TePUTOPiaIbHIX
BiflieHb, CIPAMOBAHY Ha PeryJIloOBaHHS PUHKOBUX
BiTHOCWH IIJISIXOM JOBEIEeHHA HASIBHOCTI MijK yUaCHUKA-
MU PUHKY aHTUKOHKYPEHTHOI Y3T0oIKeHO0l TOBeIiHK M.
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K/1H04O0BI 3ACAAN 3ABE3INEYEHHSA
HALIIOHAJIbHOIO NOJIIUIEIO NYBAIYHOIO MNOPAAKY
na 4YAC MACOBUX 3AXOIB

KJI'OYEBBIE MPUHLUMbI OBECMEYEHUSA
HALMOHAIbHOW NOJAULMEN OBLECTBEHHOTO MOPAAKA
BO BPEM$SI MACCOBbIX MEPONPUATUI

KEY PRINCIPLES OF PROVIDING PUBLIC ORDER
BY THE NATIONAL POLICE DURING MASS EVENTS

AHoTauiA. Y cTatTi gocnigxeHo 0cobmBocTi 3abe3neyeHHs nybniyHO20 Nopsgky Ta be3nexy nig 4yac MAcoBux 3axogis 3
021Gy HA 3AKOPGOHHWI gOCBIg, L0 BIPOBAGXKYETLCA B Gis/IbHICTL OP2AHIB TA NigPO3ginis HauioHaabHOI noAiLii Ykpainm B
pamkax i pegopmyBaHHsi. MpoBegeHo aHai3 OCHOBOMONOXHMX MPUHUMIIB, O BU3HAYAIOTL CTpATezilo Ta MeTogu poboTu
noiyii 3 MacoBUMK 3i6paHHAMM 32igHO 3 KPALUMMU EBPONENRCHKMMM MPAKTUKAMM (CKOHGUHABCHKOK Mogeio) 3abe3neyeHHs
npasonopsgky. 30kpema, gocaigKeHo KI04OBI 3acagy €BPONericbkoi MPAaKTUKM NPABOOXOPOHHOI gisiNbHOCTI Nig uyac 3abe3ne-
YeHHs NPABA OGUHN Ha MUPHI 3i6PAHHS BIGHOCHO K010 HOPMATMBHO-MPABOBMX AKTIB, KOTPi BU3HAYAIOTb Gis/bHICTb Hawio-
HaIbHOI NONILi' y 3a3HaueHil cgepi gisnbHOCTI. BU3Ha4eHO OCHOBHI KpuTepil, siKi BNMBAIOTb HA €PeKTUBHICTb BUKOPUCTAHHS
gocnigxKyBaHoi Mogeni oxopoHu nyoaidHo20 nopsagky B poboTi HavioHanbHoi noAiuii Ykpainm.
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3a 0CHOBY HAYKOBO20 GOCNIg)KeHHS BUKOPMCTAHO KOHLenLito 3anpoBagx.eHHs B Gis/bHOCTI OpeaHiB Ta nigpo3ginis Hawjio-
HabHOI noAiuii YkpaiHn ckaHguHaBcbkoi mMogeni 3abesnedeHHst nyoaiuHoi besneku Ta Nopsigky nig 4ac npoBegeHHs MacoBuX
3ax0giB, Yepe3 npu3My 3aKpirnieHux y Hivi NonoxeHb. BigobpaxeHi BUCHOBKM Ta nporo3uLii y HayKoBi¥ CTATTi 3aCHOBAHI HA npo-
BegeHoMY iHTepBoBaHHI 0Cib 3 YAC/Ia KepiBHO20 CK/Iagy Op2aHiB Ta nigpo3giniB HauioHanbHOI noAiLil, ki MpowiLLAM TpeHiHan KoH-
CYIbTATMBHOI Micii EBPONEricbko2o coto3y B YKpAiHi 3 nMTaHb 3abe3neyeHHs 2poMagcbko20 Nopsigky nig 4ac Macosux 3axogis [1].
KmoyoBi cnosa: macosi 3ibpanHs, nybaidHa be3neka Ta nopsgok, HauioHanabHa noniyis YKpainm.

AHHOTaumA. B cTaTbe nccnegoBaHbl ocobeHHOCTH obecneyeHns 0bLLecTBeHHO20 nopsigka 1 6e30nacHoCTH BO BpeMs Mac-
COBbIX MeponpusTUii C yyeTom 3apybexHO20 OMbITd, KOTOPbIN BHEgpsieTcs B gesTesbHOCTb OP2aHOB M Mogpasgeneqmii Ha-
LMOHAbHOM MOMMLmMmM YKpanHbl B paMKax ee pepopmMmupoBaHus. [lpoBegeH aHAnmM3 OCHOBHBIX MPUHLMIOB, Orpegensiomx
cTparte2uio 1 MeTogbl paboTbl MOANLMM C MACCOBbIMM COOPAHMAMM CORAACHO C AYYLIMMM eBPONesickumMu NpakTukamu obe-
crieqeHme npaBonopsagkd. B 4acTHOCTH, MCCIegoBAHbI K/OYeBble MPUHLMIIbI eBPONerCKON NMPAKTUKM MpaBOOXPAHUTEIbHOM
gesiTenbHOCTY npy obecrieyeHn NPaBa Yesa0BeKka Ha MUPHbIe COOPAHMSI OTHOCUTEIbHO Kpyaa HOPMATUBHO-NPABOBbIX AKTOB,
KOTOpble 0npeqgensiioT gesTesbHOCTb HaLMOHANbHOM MoK B YKA3aHHON cdepe gesiTesibHOCTU. OnpegesieHbl OCHOBHbIE KpH-
Tepum, KOTopble BANSIOT Ha 3PPHEKTUBHOCTb MCMONb30BAHMS UCCIegyeMori Mogean OXpaHbl 00LLecTBeHHO20 nopsgka B paboTe
HauwnoHanbHow nonmumm YKpamHbl.

3a 0CHOBY HAYYHO20 MCCIeGOBAHMSA UCMOIb30BAHO KOHLIeNLMio BHegpeHus B gesiTe/IbHOCT OP2aHOB U1 ogpasgeneHunii Ha-
LIMOHANbHOM MOANLMY YKPAUHbBI CKAHGUHABCKOV Mogesn obecriedeHus 0bLLecTBeHHON 6e30MacHOCTY 1 Mopsigkad npu npoBege-
HUM MACCOBbIX MEPOMNPUATHI, Yepe3 npu3mMy 3aKperieHHbIX B Hei npasui. BbiBOgbl M MpegioxeHns B Hay4HOV CTATbe OCHO-
BAHbI HA IPOBEGEeHHOM MHTEPBbIOMPOBAHMM JINL, U3 YNC/IA PYKOBOGALLE20 COCTABA OP2AHOB 1 rogpasgeneqni HaunoHaabHou
noanLMK, KOTOpble MPOLLIN TpeHnHa1 KOHCYIbTaTUBHOM Muccum EBponefickozo coto3a B YKpaunHe 1o Bormpocam obecrnedeHns
00LecTBeHHO20 NOPSGKA BO BPEMS MACCOBbIX MeponpusTuii [1].

KnioueBble cioBa: mMaccoBble cobpanus, nmybanuHas 6e30nacHoCTb 1 Nopsigok, HauMoHanbHAs NoAMLMS YKpanHa.

Summary. The article deals with the features of public order and security during mass events in terms of foreign experience,
which is implemented in the activities of bodies and units of the National Police of Ukraine in the framework of its reform. There
has been analyzed the basic principles that determine the strategy and methods of policing with mass gatherings under the best
European practices (Scandinavian model) to ensure law and order. In particular, the key principles of European law enforcement
practice in ensuring the human right to a peaceful assembly about the range of regulations that define the activities of the Na-
tional Police in this area of activity have been studied. There has been investigated the main criteria that affect the effectiveness
of the study model of public order protection in the work of the National Police of Ukraine.

The scientific research is based on the concept of the introduction of the Scandinavian model of public safety and order in
the activities of bodies and subdivisions of the National Police of Ukraine during mass events, through the prism of the provi-
sions enshrined in it. The presented conclusions and proposals in the scientific article are based on the interview of persons from
the leadership of the bodies and units of the National Police, who were trained by the Advisory Mission of the European Union
in Ukraine on public order during mass events [1].

Key words: mass meetings, public order, National Police of Ukraine.

motpe6. ITocTitiHo mporpecyoua KiaIbKicTh MacoBuxX
3aX0/IiB, 110 BigOyBaioTheA B YKpaiHi, € cBiTueHHAM
PO3BUTKY Ta YTBEePAKEHHS JeMOKPATUUYHUX 3aca,

l l 0CTaHOBKA IMP00IeMu. 3pOCTaHHA 'POMAIAHCHKOL
CBiZOMOCTI, iK€ BiI0yBaETHCA TPOTATOM OCTAHHIX
POKiB B YKpaiHi Ta 3HAXOUTH CBOE BUPAYKEHHA B aKTU-

Bisarii yuacTi cycIijibcTBa B IpOMaAChKO-TIOJiTHUUHOMY
SKUTTIi Tep:KaBu, 3yMOBJIIOE HEOOXiHiCTh 3 O0KY ii ByIa-
HUX iHCTHUTYIill TOCTiTHOTO BIOCKOHAJIEHHS yIIpPaB-
JIHCBKOI cucTeMU peryJjJloBaHHSA BiTHOCUH y c(epi
mpaB i 000B’A3KiB MoguHYN Ta rpoMagaunia. OgHUM
i3 pyHIaMeHTaIbHUX I'POMAAIHCHKUX IPAB Y OyAb-
AKil cyyacHil JeMOKpaTUYHiN Aep:KaBi € mpaBo Ha
my6JrivHi 3i0paHHsa, KBIHTECEHITi€I0 SKOTO € BUPAKEeHHA
CBOIX MOTJIAAIB CTOCOBHO HAWBAKJIMBIIIINX CYCHiIb-
HUX IUTaHb, 30KpeMa uepes IPOTEeCT, YU 3a0BOJIEH-
HSA KYJbTYPHUX, PEJITiHHUX, TOJITUUHUX ab0 iHImux

IIepI 3a BCe B MEHTAJIBHOCTI caMuX I'POMaJsAH, i AK
HACJiIOK — IIOCTYIIOBE iHTerpyBaHHS KpaiHU B €BPO-
nmefchbKU# cycnibHUY Ta KyJAbTYPHUM npocTip. Tomy
IiJIKOM JIOTIiYHUM KPOKOM, 3 OOKY HAIIIOi TepsKaBu, €
pisHOGiuHe epe3aBaHTaAKeHHA (OHOBJIEHHA) OCHOBHUX
¢dopM Ta MeTOiB opramisarrii gep:xkaBHOI BJIaa, B Pis-
HuX ii chepax 3 yMOBOIO iX BiAIOBiAHOCTI BUKJINKAM
CHOTOJIEHH .

OpgHUM i3 TAKUX HAIPAMIB AepP:KaBHOI MOJITUKY €
IiATBHICTD, CIPSAMOBAHA HA BIIPOBAIKeHHA e(DEKTUB-
HUX pedopm Bciel IPaBOOXOPOHHOI CUCTEMU JIEP:KaBU,
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30kpema HamionanapHoI moinii, ska BUCTYIIa€ ONHUM i3
OCHOBHUX Cy0’€KTiB BJIaJHUX IIOBHOBAKEHD, 3aBIAHHAM
AKUX € 3a0e3MeyeHHs Iy0JIiYHOro IOPAIKY Ta 6e3rneKu
iz yac MacoBuX 3axoniB [2].

Ha narme nepekoHaHHSA, TPUKJIALOM peaJsrisalii 3a-
IeKJIapOBaHUX JePKaBOIO IIPOEBPONEHChKUX MO3UITiH
y cepi 3abesneuernHa my0aiuHOI O3IIeKU Ta IOPAAKY
mig yac IpoBeeHHA MAaCOBUX 3aXO0/iB BUCTYIIA€E IIPU-
Haaruit MinicTepcTBoM BHYTpPiNIHiIX cipaB YKpainu
23 cepmasa 2018 pory makas Ne 706 «IIpo 3aTBepmkeH-
ua KoHIleniii 3anpoBag:keHHs B QiAJIbHOCTi OpraHiB
Ta migposaisis HamionanbHoi moainii Ykpainu ckam-
IUHABCHKOI Mo/eIi 3abe3neueHHs my0IiuHol Oe3mexku
Ta MOPAAKY IIiJ uac IPOBeJeHH MaCOBUX 3aX0iB»
[3]. IIpoTe iMImIeMeHTAaIliA €BPOIEHCHKOI MPAKTUKA
IPaBOOXOPOHHOI JifAJTbHOCTI — TPUBAJIUH 3a YaCOM IIPO-
mec i 3 oryIgAy Ha ii CyCcIiJbHYy 3HAUYIIICTh IOTPEOYE
HaJIe}KHOT'O HAYKOBOT'0O aHAJII3Y.

Amnai3 ocraHHIX ToCHaimKeHb i myGmikamiit. [Turan-
HAM IOCJILIKEeHHA 0co0anBOCTelH iAJIbHOCTI moJTiil
mig yac MacoBUX 3i0paHb y CBOiX IpAaIlfdx, IPUCBAUE-
HuX nyOaiuHii Oesmeri Ta MopAaKY, 3aliMaInch TaKi
3aKopaoHHI (axisii, ak: Paiixep C., Crort K., Kpouin
II., Aganr O ta immri [4].

OpHaxk i3 CTOPOHU BiTUMSHAHOI JOKTPUHHU, TaKi m0-
CJiMKeHH € (hparMeHTapHUMHU Ta TOTPEOYIOTH ITOATb-
IITOT0 HAYKOBOTO UM TEOPETUYHOTO OO PYHTYBaAHHA.
30KpeMa OKpPeMUMU MUTAHHAMU OXOPOHHU Ty0JIiYHOTO
TIOPAAKY, HA OCHOBI BJIaCHe €BPOIIEHCHKOI0 JOCBiAY, II10
BOPOBAKYETHCA B AiAabHicT, HarionanbHol mosimii
VYxpainum, satimaauck H. Tys [5] Ta II. OBepuenko [6].

®DopMyIIOBaHHA LiJIe CTATTi (TIOCTAHOBKA 3aBIaH-
H). MeTo0 HoCIiIyKeHHs € aHAJi3 KepiBHUX IPUHITA-
miB poOOTH MOJIIIiT 3 MACOBUMU 3i0paHHAMM B KPaIlX
€BPOIENChKUX MIPAKTUKAX TPABOOXOPOHHOI AiAIBHO-
cTi, IlepeyciM ¥ KOHTEKCTi BIiATIOBIAHOCTI TaKUX 3acaf
HAIiOHAJIBHOMY 3aKOHOIABCTBY, & TAKOK CTOCOBHO
IpUTaMaHHUX IPAaBOOXOPOHHIM cucTeMi YKpainu 00’ eK-
TUBHUX (PaKTOPiB, 1110 MOXKYTh MAaTH iCTOTHUI BIJIUB
Ha e(DeKTUBHICTDH IX BOPOBAIKEHHSI.

Buxaan ocHoBHOTO MaTepiaay. OCHOBOIO TiAJIbLHOCTI
TOJIiITii, 3a CKAHAMHABCHKOIO MOJEJIIIO AK 3araJbHOEB-
poIelichKOI0 IPAKTUKOIO, € YCBiJOMJIEHHSA Ta IIoBara
npaBa KOJKHOTO I'POMaAsaHMHA Ha CBOOOIY IYMKU i
ny6JiuHe 11 BUpaskeHHsA, B TOMY YUCJIi Uepe3 MacoBi
3i0panHaA. Take MpaBo 3aKPiNJIeHO B HUBI MisKHAPOI-
HIX HOPMAaTUBHO-IIPABOBUX aKTiB, 30KpeMa: 3arajabHii
nekJaparii mpas gioguau [ 7], MiskHapogHOMY TaKTi
Ipo IPOMaAAHCHKI Ta mosriTuuHi nmpaBa [8], KouBenii
PO 3aXMUCT IIPaB i OCHOBOIIOJIOMKHUX cBoOOA [9]. Vi
mepeJjiueHi BuIlle HOpMaTUBHI JOKYMeHTH € paTudi-
KoBanuMu BepxosHoio Pamoro YKpainu i BiAIOBigHO
BUCTYMAIOTh YaCTUHOIO HAITIOHAJIBHOTO 3aKOHOTaBCTBA.
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Crarrero 39 Koucruryiii YKpainu BU3HAUEHO, II[0
rpoMaJaHU MaIOTh IPaBo 30MpaTUcsa MUPHO, 6e3 30poi
Ta IPOBOAUTH 300PU, MiTUHTH, IIOXOIU i feMOHCTpAa-
1ii, Ipo MpoBeIeHHA AKNX 3aBUACHO CIIOBIIalOThCA
OpraHu BUKOHABYOI BJIAJW YU MiCI[eBOTO CAMOBPS-
nyBauusa. O0OMexeHHS IIOA0 peaJisallii mporo mpasa
MOJK€ BCTAHOBJIIOBATHUCSA CYJIOM Y BUBHAUEHUX 3aKOHOM
BUIIaJKAaX JIUIIle B iHTepecax HaI[iOHAJbHOI Oe3lmexu
Ta TPOMAaAChbKOr0 IMOPAAKY — 3 METOIO 3amobiranus
3aBOPYIIIEHHAM UM 3JIOUUHAM, IJISI OXOPOHU 3TOPOB’ A
HaceJeHHS a00 3aXHMCTYy IpaB i cBOOO iHIIINX JIIOgei
[10]. BaskauBo 3ayBasKuTH, 110 3a6e3mMeYeHHA I[HOTO
mpaBa 3 60Ky JlepsKaBU rapaHTyeEThCA BUHATKOBO Y BU-
magKy, KoJu 3i6paHHs Mae MUPHUM XapakTep. Pasom
3 TUM IIPaBO Ha MyOJTiuHi 3i0paHHd € iHAUBIAyaTLHUM,
i HaBiTH 3a 00CTAaBUH BUMHEHHA OPOTUIIPABHUX Iili,
IIT0 CTAHOBJISITH 3aTrPO3y MIPABOIOPAAKY, 31 CTOPOHU
OKpeMUX 0Ci0 um I'pyIl, peakilis 3 00Ky mOJIiIfii moBuH-
Ha CIPAMOBYBATUCA BUKJIIOUHO Ha TUX TPOMAaIAH, IKi
TMOPYIIIYIOTH 3aK0H, a He 3arajioM Ha BCiX yUYaCcHUKIB.
SAxmio npoBecTu napasei 3 IHMIUMU KJIIOYOBUMU HOP-
mamu KorcTuTyiiii, 3rifHo 3 AKUMEI Y KpaiHa € mpaBo-
BOIO Ta IEMOKPATUYHOIO Jep:KaBoio (cTaTTsa 1), a TaK0XK
3akoHoM YKpainu «IIpo Hamionanbay moJimnito», 1o
BUBHaUae ii JiAJTbHOCTI Ha 3acajjax BEPXOBEHCTBO ITpaBa
Ta TOTPUMAaHHA IIpaB i cBobo oguHu (cTaTTs 7), Ta
3000B’s3y€ KOKHOTO MOJIiIeIChbKOTO ITOBAYKaTH! 1 He
mopymryBaTu nmpas i cBobos aronunu (ctarta 18), To
BiAmoBigHicTL 3a3HaUeHUX 3acal JisdJIbHOCTIL, 3TigHO
i3 cKaHAWMHABCHKOIO MOEJIII0, 3 HOPMATHUBHO 3aTBEP-
IKeHUMU IpuHIunaMu poooru HationaabHOI moJritii
YKpaiHu € oueBUIHOIO.

€BpoIIelicbKa IIPaKTUKA 0XOPOHU y0JIiYHOT0 IIOPSA -
Ky po3po0JieHa Ha OCHOBi CyYacHUX HAYKOBUX TEOPil,
JIOCJIiIPKeHb Ta CIIOCTePEsKeHb, 1110 OITMCYIOTh TUHAMIKY
JI0ACHLKUX 310paHb, 3a JOTIOMOTO0 AKUX OyJI0 imen-
TudiKoBaHO Ta BUOKPEMJIEHO CTPATETiYHI IPUHITUIINA
poboTu moiirii, cipAMoBaHi Ha 3amobiranua KOH(IIiK-
TaM MiK IpylaMu, B CepeIHi JI0ACbKUX 3i0paHb Ta
noutiniero [11, c. 8]. 3-momixk iHmMUX, AKi cTOCYIOTHCSA
JeriTUMHOCTI mi#t moJritii, a TakoK opraHisarii cuc-
TeMU YIIPABJIIHHA, POSTJISHEMO Ti, III0 MAIOTh 38 METY
SHIUKEHHSA UM 3am00iraHHsa IMOBipHOTO HETaTUBHOT'O
PO3BUTKY IIOJili Ta 3a JOIIOMOT0I0 AKUX JOCATAETHCS
HeBHUI PiBeHb AeecKaJsallii KOHGIIKTIB mig uac ma-
COBUX 3aXO[iB.

o TakuxX IPpUHINITIB, HaJIe’KaTh: 1) BHAHHA, a00 K
BOJIOZiHHA iH(oOpPMAaITi€o, 2) CIPUAHHA, 3) KOMYHIiKaIlia
Ta giajor, 4) nudepentiamnia [3]. 1i npuHIUONT AT
JI B OCHOBY 3arajibHOI cTpaTerii mif moJriii B poboTi
3 MacoBUMU 3i0paHHAMU ¥ BiAIOBiIHO BU3HAYAIOTH
TaKTUYHI METOIU, I110 3aCTOCOBYIOTHCS AJIS JOCATHEHHS
I[iJIell OXOPOHY MYOJIiUHOTO MTOPAAKY.
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ITouaTifiHi acmekTH Ta 3MiCT OKpeMUX HPUHIIUIIIB
poarisaHeMo gaJi. «3HaHHA» (BOJOAIHHS iH(popMaIri-
€10) riepeabavac 3aificCHeHHA 3aX0/iB, COPIMOBAHUX
Ha OTPUMAaHHA Pi3HOCTOPOHHBOI iH(popMmaIlii npo pakr-
TOPU, AKi CTOCYIOTHCS MacOBOTO 3aX0Iy Ta MOKYTh
MaTHU iCTOTHUH BILJIWB Ha #oro mepebir, B TOMy YmnCIi
3 rmo3uIlii oprauisairii po6otu nigposaiais moimii. Ce-
pern indopmariii, 110 morpebye BCTaHOBJIEHHIO, €: Yac,
Micie, opraHisaTopu Ta ¢hopmMa IPOBEJeHHI MacOBOI0O
3ax0ny, KiMTbKicTh yuacHUKIB, iX MeTa i cmocobu ii go-
CATHEHHA Ta OedKi inmri. Bramxaemo, 1110 peasisarisa
IBOTO IPUHITNITY, B PAMKaX BCTAHOBJIEHHS BUIE3a-
3HaUeHUX 00’ €KTUBHUX (haKTiB, i paHilile MpoBoOAMIACE
IPAaBOOXOPOHHUMU OpraHamMu ¥ KpaiHu ITpH IiAroTOBIIL
o 3abesteueHHA MyOIivHOTO TOPpAAKY. Takuii mpoiiec
MIPUHHATO iIMEHYBaTHU « BUBUEHHAM OIIePaTUBHOI o6cTa-
HOBKI». [IpoTe B mpaKTHUIli pob0TH €BPOIIEHCHKUX IIpa-
BOOXOPOHHUX CHUCTEM, IIT0 BUKOPUCTOBYIOTH ITIO MOJIEJIb,
TIPUHITAI «3HAHH» IIepeadadyae BOJIOLIHHA iH(opMalri-
€10 CTOCOBHO 3HAUHO GiJIBIITOT0 KOJIa BiToMocTeli, B TOMY
ymcJIi I HAyKOBO-00T PYHTOBAHUX TEOPili, AKi ITOACHO-
IOTh IIPOIECH, IO BiI0YyBAIOTHCS B CEPEANHI HATOBITY.
30KpemMa, IIPOBiiHe MicIle mocifae Teopia comiaabHOL
iIeHTUYHOCTI, AKa IOACHIOE TOBEIiHKY JIOANHU, KOTPa
imenTudikye cede 3 meBHOIO rpymoio [4]. s mosrimii
Ba’KJMWBO 3HATHU, AKi I[IHHOCTI MaHYIOTh B cepenunHi Tiel
yu iHI101 TPy JII0eit, 1110 B iIXHbOMY PO3YMiHHI € He-
OpUAHATHUM (71 HaBIAKK) Ta MOYKe CIPUUHATUCDH AK
3arposa uu HaBiTh oOpasa. 3aBAAKU Takii indopmarii
MOJKHa 3p03yMiTH, AKY (popMy B3aeMomii HEoOXigHO
o0paTu 3 TPyIIoio, a B IeAKUX BUIAJKaX YTPUMATUCh
BiJ IeBHUX IIPOSIBiB 3 OOKY IMOJIiILii, i 1110 IPOrHO30BAHO
MOKe IIPU3BECTH 0 BUHUKHEeHHA KOHMIIKTIiB MijK Hero
Ta yYaCHUKaMHU MacoBOTo 3i0paHHsA. {15 foCATHEHHSA
TaKUX I[iJel B IeIKUX BUIIaJKaX BasKJIUBUM € 3aJTyUeH-
HA (axiBIIiB, 110 € KOMIETEHTHNMU CTOCOBHO OKPEMUX
COIliaJIbHUX T'PYI, 30KpeMa HalliOHAJIbHUX Ta PeJIirii-
HUX cHiabHOT. ITpuKIagoM Takoi B3aEMO/il € ycTaaeHa
NpaKTHKa 3aJIlyUeHHS 13paiIbChbKUX MOJIIENChKUX 10
3abe3neueHHA MIy0IiUHOTO HOPAAKY B MicTi Ymani Uep-
KacbhbKol o0JIacTi minx vuac 34ilicHeHHS MaJOMHUIIbKIX
3aXO0MiB 31 cTOpoHU OpaliaBCcbKuX XacumaiB. OcTraHnHe
Take 3anyueHHA 0yso 20 ciuasg 2019 pory [12]. Ha me-
PEeKOHAaHHSA IPaBOOXOPOHIIiB, AKi Oe3mocepe HbO 3aTy-
YaJInCh [0 3a6e3meueHHs My0IivHOr0 MOPAAKY CHiJIbHO
3 i3palIbCbKMMU KOJIETAMU, TaKa CIIiBIpallA 3HAYHO
TOJIETTITyBaJjia He JIUIIe CIIiJIKYBaHHA 3 YUaCHUKAMU
3axony, a i cupusaia KpaijoMy Po3yMiHHIO mepediry
IOJi¥ Ta IX IPOrHO3YBAHHIO 3 ITO3UILil 6e3MeKu.

Taxko:x BasKJIUBUM IJIs OpraHisallii HaJeKHOoI po-
6oTu mmoJtitiii € BosomiHHA iH(oOpPMAaIieo mon0 HaMipiB
YyYacHUKIB MacoBoro 3axony. Posraanaroun Hamipu
YYaCHUKIB, BayKJIMBO iIeHTU(QiKyBaTH He JIulIle Ti, AKi

BUPAaKAIOThCA HUMU BiIKPUTO, a I BUBHAUUTH IIPUXO-
BaHi, AKIIIO TakKi €.

Kousu meTa, AK0I IparuyTh JOCATTH I'POMAAAHY Ue-
pes MacoBe 3i0paHHs, He 3aTPOKY€E TYOJTIUHOMY TOPSI-
KY, JKUTTIO Ta 3[J0POB’I0 JIIOZel Uu B iHIImii crrocié rpy6o
MMOPYIITy€E MpaBa iHITUX TPOMAAH, TO BUSHAUYATIHLHOO
MOB3UIIi€I0 B cTpAaTerii Aii mosinii Mmae OyTH CIPUSHHS
y4yacHUKAaM 3aXO0Iy B TOCATHEHHI IX 3aKOHHUX ITiJIeH.
CaMe BUKOHAHHS CBOIX 3aBIaHb IIJIAXOM JOIIOMOTH
Ta MOJIeTIIIeHHA, a He BUHATKOBO Uepes 3AiMCHeHHA
3araJbHOT0 KOHTPOJIIO HaJ IIepediroM momiil mig uac
MAacOBOT0 3aX01y, BiJoOpakarTh 3MiCT JOCJIiKyBaHO-
ro MIPUHITUITY, SKUI 38 TAKUX 00CTaBUH Ma€ iCTOTHUH
BIJIMB Ha 3MEHIIIEHHA YU MOJ0JaHHA KOHPIIKTHUX
curyartiii. 0608’ A30K 111010 peasisallii ITboTo MPUHITAIY
moJtirtiero B mpodeciiiuiit gisibpHOCTI BimoOpaskaeTbes
BuactuHi 1 crarTi 7 3akony Yrpainu «IIpo Hamionams-
HY IOJIiIif0» ,, B AKil 3akpimieno: «Ilix yac BUKoOHAHHSA
CBOIX 3aBIaHb MOJilliA 3a6e3meuye JOTPUMAHHS IIPaB
i cBOOOA MIOAMHY, TapaHTOBaHUX KOHCTUTYIIi€IO Ta 3a-
KOHaMu YKpaiHu, a TaK0K MiKHapOJHUMU JOTOBOPaMU
Vkpainu, 3roga Ha 000B’ I3KOBiCTh AKUX HagaHa Bep-
xoBHOIO Pamoio YKpainu i cupuse ix peasizarii». Came
BUINleBKa3aHUII HOPDMaTUBHUN aKT i € IepeayMoBOIO
Ta OJHi€I0 3 OCHOBHUX ITiZICTaB 000B’I3KY HEYXUJIBHO
BIIPOBAIXKYBAaTU Ta Peali3oByBaTHU y IPaBOOXOPOHHIH
MIPAKTHUIT 3a3HAYEHUH TPUHITUT. AJie PO3TISALaTHA Ta-
KMH miaxin moTpiGHO He JIMIe 3 ITO3UILil 3aKOHOJaBYO0-
ro 30008’ A3aHHS, a I 3 IPAKTUYHOI JOIiJIbHOCTI oro
3acTocyBanHs. [[o IpUKJIany, opraHisalis T0posKHBO-
o pyXy Ha MapIIpyTi IpAMyBaHHA MacoBOl Xoau, 11
CYIIPOBiJ 3 METOIO IIOMIEePeAKeHH iHIMTNX YIaCHUKIB
IOPOKHBOTO PYXY, HE JIUIIIE ITOJIETTIIYE MTPOBEAeHHA
IWHAMiYHOTO 3i0paHHs OT0 OpraHisaTopam Ta y4acHU’-
KaM, a # Jae 3MOry 3amo0irTi BUHUKHEHHIO ITOIii, 1110
MOTPeO0yBaTUMYTh JOAATKOBOI peaKIrii 3 60Ky moJriIrii,
TaKUX AK TOPOKHbO-TPAHCIIOPTHI IPUTOAM, CKYITUEH-
HS aBTOTPAHCIOPTY Ta MOYKJINBI KOHMPJIIKTHI IposaBU
3 OOKY iHIIIMX 0Cib, 110 He 6epyTh yUYaCTi B 3aX0i.

3BicHO, B OKpeMUX BUIIaAKaX IJg BUKOHAHHS 3a-
BIaHb 3 00Ky HOJIiIIii 111010 36eperkeHHs My0JaIiuHOTO
TIOPAAKY Ta 0e3IeKu JOBOAUTHCS BXKUBATU 3aXOMiB, AKi
Ti€elo UM iHIITOI0 Mipo 00MEKYIOTEH IpaBa Ta CBOOOLU
rpomMaAsgH. ¥ TaKOMY pasi KJIIYOBUMU € 3BAYKEHIiCTh
Ta obayMaHicTh B 11 gigx, AKi HOBUHHI cipuiiMaTucs
OTOUEHHAM AK 3aKOHHI Ta cupaBeniusi[11, c. 14]. Tomy
BalKJIMBO PO3’ACHIOBATHU I'POMAaICHKOCTI HeoOXigHiCTh
3aCTOCYBAaHHS 3aX0/IiB, 110 BXKUBAIOTHCS IIPABOOXOPOH-
HUMHU OpraHaMH IILISIX0M KOMYHiKaIlii Ta giajory 3 Hero.

ITpuanun KoMyHiKaIlii TOBUHEH peajlisoByBaTHUCS
Ha BCiX eTamax IIiATOTOBKY Ta IPOBEAEHHA MUPHOTO
3i6paHHA 3 MeTOIO 3amobiranuaa KoH(JIiKTaM, a Ta-
KOK BUHUKHEHHIO MOXKJIMBUX IIPABOIIOPYIIEeHb [3].
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B ocHOBHOMY 114 (DYHKIIid ITOKJIALAETHCSA HA TPYIIH I10-
JinelicbKNUX 3 MATAHb KOMYHiKAaIlii 3 opranisaTopamu Ta
yYaCHMKaMU MAacOBUX 3aX0/iB. STiHO 3 MPOBEJeHUMU

ONUTYBAaHHAMU YUACHUKIB TPhOX TPEHIHTIB IJd KO-

MaHIHOTO CKJIay OpraHiB Ta migpoaainis HamionansHO1

HOJIiIii 3 MUTaHb OXOPOHU MYOJIiYHOI0 MOPSAAKY IIiI uac

MacCOBUX 3aXO[iB, II0 IPOBOAATHECA KOHCYIbTaTHBHOIO

Miciero €BpomeiicbKOro cooldy B YKpaini, giajor ak

MeToJ POOOTH € OJHUM i3 Halle(DeKTUBHIIIINX iHCTPY-

MEHTIB HeJOUYIleHHA (BperyaoBaHua) KOHPIIKTY Ta

B 0araTboxX BUIIQAKAaX JO3BOJISE BUPIIyBaTU KOHMIIIK-

THi cuTyaiii, 3amobdiraroun po3sBUTKY KOH@pPoOHTAILil

[1]. Pasom 3 TuM BifgdHAUa€ETHC, 1110 eheKTUBHE QYHK-

MiOHYBaHHSA «IIOJIIiI iasory» MOKJIMBE 3a AKiCHO-

ro mpodecifinoro 1060py Ta HaJAeKHOI NiATOTOBKY il

criBpobiTHUKIB. [0 OCHOBHUX KPHUTEPiiB Ta BUMOT,

SAKUM IIOBUHHI BiATIOBiZaTH moJrireicbKi mpeBeHTUBHOI

KOMYHiKaIii, caig BigHecTn:

— 3HaHHS HOPMATHBHO-IIPABOBOI 6a3M II[OL0 JOTPHUMAH-
HS IIPaB JIOAUHYT, 3a6e3eueHHA Ty0IiuHOol 0e3meKu
Ta MOPAMKY ITiJT Yac MacOBUX 3aXO/iB;

— BMiHHSA BCTAHOBJIIOBATH KOHTAKTHU Ta MiATPUMYBaTH
Oecimy 3 iHITUMU JIIOABMU;

— BMIiHHS NOSCHUTH CIIIiBPOBMOBHUKY B JOCTYIHIiN
¢opMmi mpaBoOBi mificTaBYU Ta 3araJibHY CTPATETio Aiit
moJIitii momo 3abe3meueHHA Ty0aiuHOI Oes3mexu i
MOPAIKY IIiJT Yac MacOBUX 3aX0MiB;

— BIATHICTh 3MiHIOBATH CTUJIb CIIIJIKYBAaHHS B 3aJI€K -
HOCTI Bij cuTyalrii Ta JocsaraTu KOMIIPOMicy i3 cIriB-
PO3MOBHUKOM;

— BUCOKUH piBeHb CAMOKOHTPOJIO HaJ eMOIligMU B
CTPECOBUX CUTYyaIlifAX, y TOMY YMUCJi HaJ 1X HEBep-
bampHUMUY TpoAaBamMu [13].

Bapto 3aszHaunTH, 1110 TPUHITAII KOMYHiKaIlii mo-
TPiOHO PO3TIALATH He TiJIbKU B MeKaX ITIOBHOBAMKEHD
«11aJI0TOBOI TTOJIiIIii», a B OL/IBII ITUPOKOMY PO3YMiHHi.
Y pamkax TaKoro migxoay BeJMKe 3HaUeHHs Ma€e HeBep-
0aJibHA KOMYHIKAI[is 3 yYaCHUKAMU MHUPHOTO 3i0paH-
HA. Crioci6 Ta MaHepa MOBeQiHKHU IOJIiIefiICbKUX, 1OT0
30BHIITHIA BUTJIAL TaKOXK € YaCTUHOIO KOMYHIiKaIil
i HaCUIAI0Th OTOUEHHIO MTeBHi curHa u. ToMy BasKIuBe
3HAUYEHHA Ma€ YCBiTOMJIEHHS KOKHUM CITiBPOOiTHM -
KOM, OKPEeMOIO I'PYIIOI0, MiAPO3AijJoM, SKi 3aIydeHi 10
OXOpOHU NYOJIUHOTO IOPSAAKY, IIT0 BOHU IIPEICTaBIISA-
IOTH YCIO MOJIINeHChKY CTPYKTYPY Ta CBOIMU JiAMU U
TMOBEiHKOI0O MOKYTh BILJIMBATH Ha 3araJbHU 1epebir
moxiti. Taxki BuMoru, 1o BigzoopakarmoThCa 30KpeMa
Yy B30BHIIITHBOMY BUTJIAAI MOJineichbKuX (HagBHICTD
3aco0iB iHAMBiAyaIbLHOTO 3aXUCTY, CHEIliaJIbHUX 3aCO-
0iB), He IOBMHHI HiBeJIIOBATU BUMOTH II[OZ0 0COOMCTOI
OesmneKu cIiBpobiTHUKIB. SIKIO BUHMKAE HeOOXiAHICTD
Y 3aCTOCYBaHHI cIeriajabHOro 06JIafHAHHSI, TO BOHO II0-
BUHHO OYTH JOCTYIHE YU B3Ke OJATHYTE MOJieHChKM-
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mu. TyT BaiKJIUBUM € BMiHHSA 3BaKUTU Ta IePeI0aAYNTH
cUTyaIlliro 3 600Ky KOMaHIyBaHHS PiBHUX PiBHiB.

HudepeHnIiailia yuacHUKiB MacoBOTO 3aX01y, TOOTO
po3ryan iX AK iHAUBiAIB, a HE OMHOPiAHOI Macu, BU-
CTyIAaE ITle ONHUM i3 BaKJIUBUX MPUHIUITIB JeecKasa-
il KoH@IiKTiB B poboTi moJiii mig yac mposegeHHA
MHUPHUX 3i0paHb. 3a OKpeMUX 00CTaBUH 3a3HaYEHU N
IPUHINI MOXKe BUCTYIIaTU BUSHAYAJIBLHUM i caMe Bif
mpodeciiiHocTi peastisaliii IbOTo IPUHITUITY MOJKe 3aje-
JKaTH YCITiX BCiX ITOIepeaHBO BXKUTUX 3aXO/IiB ITij] yac
MacoBOTO 3i0paHHs un mofii. Posrismaoun 3aK0HOAAB-
i HOPMH III0ZI0 BiAIIOBiZAILHOCTI 3a IPABOMOPYIIIEHH
OPOTH I'POMAZICHBKOTO MOPAIKY, 30KpeMa crareit 293
«I'pynoBe mopyIHieHHA IPOMaAChKOT0 MOPAAKY» Ta
294 «Macogi 3aBopyiieHHA» KpruMiHAIBHOTO KOJEK-
cy YKpainu, 6aunmo, 110 00’ €eKTHUBHA CTOPOHA CKJIALY
3JI0UNHY IPOABJISIETLCS ¥ ABOX hopMax — opramisarii
a00 akTUBHIil yuacTi oci6 y rpymmoBomy IIOpPYIIeHHi Ipo-
MaJICbKOTI0 MIOPAAKY UM MacOBUX 3aBopyIleHHaX. Came
mepebdyBaHHA 0cOOU Yy HATOBII, HAJIEKHICTD IO ITIEBHOI
rpynm, 'pOMaicbKol, MOJiTUYHOI TOITO, HE CTAHOBUTH
ckJaany 3aounuy. ToMy BasKJINBO, 100 peaKIlisa 3 00Ky
moJritfii Ha mpoTunpaBHi IpPoABHU OyJja 3aBiKAU BUOip-
KOBa, IIPOIopIiifina, HeoOxigHa, a BiATak i 3aKOHHA.
Taki sakoHOmaBYi BUMOTHY 6aunMoO B cTaTTi 29 3aKoHY
VYxpainu «IIpo HamionaneHy mosinitos, sKa 3a3Havae
BUMOTH JI0 TIOJIiIeHIChKOTO 3aX0ay.

Takum unHOM, HeBOiPKOBE 3aCTOCYBaHHS ITOJIiIei-
CbKUX 3aX0iB, 0COOJIMBO 3aX0/[iB IPUMYCY, MOXKe IIPU-
3BECTHU [0 CIIJILHOTO BiJUYTTA B YUaCHUKIB 3i6paHHA
HEe3aKOHHOI 10 HUX IIOBENIHKY Ta 00’ €HATHY IX B € UHIN
MeTi IpoTUAil IMOJIiIeNChKIM.

BucHOBKY 3 JaHOTO JOCIIIKEHHS i MePCIeKTHBYU
MoJAJbIINX PO3BiTOK Yy JaHoMmy Hanpsami. OT:ke, 1eH-
TPAJILHUM eJIEMEeHTOM KPaInX €BPOIEHChKINX MPAKTUK
3a0e3TMeueHHA IPABOIOPAAKY ITiJT Yac MAcOBUX 3aXO0MiB
€ YCBiIoMJIEHHSA Ta moBara 10 GyHIaMeHTaJIbHOTO Ipa-
Ba rpoMajAH HAa MUPHI 3i0panuda. YuHHI MiskHapogHi
HOPMAaTHUBHO-IIPAaBOBi aKTH, 1110 AEKJaPYIOTh TaKe IIpa-
BO, paTudikoBaHi YKpaiHoIo Ta BiIOBIAHO € YaCTHUHOIO
i1 HaioHAJIBHOTO 3aKOHOJABCTBA. SIKIIO peasridarisa
IIpaBa Ha MUPHe 3i6paHHa ofHiel rpynu Jroel BIINBa€E
YU TUMYACOBO MEPENIKOAKAE 3aJJOBOJIEHHIO ITPaB Ta
c¢B00OI iHIIOI, BasKJIMBUM € 30epe:KeHHs OaJaHCy MiK
CYCIILIbHUMU BiTHOCMHAMH, 1[0 TUMYACOBO BCTYITHAIN
B KOHQIIKT. Posb mosritii mig uac mpoBeieHHA MacOBUX
3aXO0JIiB OKPECITIOETHCA O1IBIIT IIMTUPOKO Ta BUPAIKAETHCA
He JIUIIIe B KOHTPOJIi yUaCHUKIB 3i0paHHs i1 pearyBauHi
Ha IMOBIipHi IpOTHUIpaBHi IPOSBU 3 iIXHLOTO OOKY, aJie i
B OpraHisairii 3ilicHeHHS CBOiX (DYHKIII M TaKUM YNHOM,
1100 Ha CKiJIbKH I[e MOYKJINBO, CIIPUATH YIACHUKAM
3aX0/ly B OCATHEHHI 1X 3aKOHHUX I1ijeii. B okpemMux
BUIAIKaX IPAaKTUKA 3aCTOCYBAHHSA JOCTiIKyBaHUX
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OPUHIUIIIB JisTJIBHOCTI IMOJIiIil ITIepeKOHJINBO IIPOoIe-
MOHCTpPYBaJja iX e()eKTUBHICTH, IKa 6e3IIocepeHbo
3aJICKUTD 3[e01IBIITOT0 Big mpodeciiinol KoMIeTeHT-

JoTpuMaHHS BUIIe3a3HAUEHUX 3acCajl AiAJIbHOCTI He
JIAIIIE CIIPHUSAE 3aII00iraHHIo0 KOHMJIIKTIB MisK yuacHUKA-
MM 3aXO0Jly Ta MOJIiITi€I0, ajie it JeMOHCTPY€E 3aKOHHICTh

HOCTi cy6’eKTiB ixX peasrisartii. ii mifi.
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MPABOBA MPUPOJA CKJIAAOBUX
IHOOPMAL|INHOIO CYBEPEHITETY YKPATHU
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NMHOOPMALMOHHOIO CYBEPEHUTETA YKPAUHDI
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OF INFORMATION SOVEREIGNTY OF UKRAINE

AHoTauif. B pe3ynbTati npoBegeHo20 gocnigKeHHs BCTAHOBEHO, L0 NUTAHHS BU3HAYEeHHS CKAagoBux iHpopmauiriHo2o
CcyBepeHiTeTy YKpaiHu Ta ix npaBoBoi NpMpogu MOXHA po32/19gaTi 3 GBOX OCHOBHMX NIGX0QiB: BUOKPEMAEHHS QYHKLIOHANbHNX
cep (acnekTis) iHPopmaLiriHo20 cyBepeHiTeTy abo  BUOKPEMIEHHS 020 CUCTEMHMX efleMeHTIB. 30Kkpemd, iHPopmaLiviHuii
CyBepeHiTeT YKpdiHu sIK CkIagHa KaTe2opis iHpopMavifiHo2o npasa, enemeHTy sKoi BigobpaxatoTs pisHi opmu iHpopmauii
i cepu i mposiBY B Cy4acHoMy CycrinbCTBi, B HaVbIIbLL 3a2anbHOMY BU2/ISIGi BKIOYAE B cebe HACTYNHI PyHKUIOHAbHI acnek-
™: iHpopMaLliviHO-2yMaHITapHWii Ta iHPOPMALifiHO-TeXHON0RIYHMIA. IHPOPMALLiViHO-2yMAHITAPHA CKAAgoBa iHPopMaLiiiHo20
CYBepEHITETY BKIIOYAE TPU ACMEKTU: HALIOHAAbHWUI (HOPOGHWI), gepyKaBHMI Ta 0COOUCTICHMI Ta NOB’A3aHa nepegyciMm 3 iH-
¢popmaviriHoio igeHTUGiKaLielo NIOgUHY, HALi Ta gep)XaBy Ta BCTAHOB/IEHHS iHPOPMALiFiH1X B3AEMO3B'A3KIB Mix HUMM. 3a3HA-
yeHi acrekTu MOXyTb OyT1 geTani3oBaHi Yepe3 Ky/bTypHY, igeonoaiyHy, gyxoBHY CKAAgOBI TOLLO. [HPOPMALiiHO-TEXHON0RIYHA
CK/1IagOBA Peani3yeTbCsl 3a2a/10M Yepe3 MOHATTS UMPPOBO20 CyBepeHiTeTy Ta NOB'A3yeThCs 3 KibepnpocTopoM — cepegoBuLLeM
iCHYBAHHSI, OTPUMAHMM Y pe3y/bTaTi B3AEMOGii togeid, mpoepamMHo20 3abe3nedeHHs i mocay2 B IHTEpHeT 3a gOrMoMO2010 Tex-
HO/I02IYHMX MPUCTPOIB i Mepex, MIgKIoUeHNX go HUX, IKe He iCHYE y OYgb-aKii Pi3nyHiri popmi. HaTOMICTb BUPI3HATH CKAAGOBI
iHOpMaLifiHO20 CyBepeHITeTy 3 TOUKM 30pY 1020 CUCTEMHMX e/leMeHTIB, OTOTOXHIOIOYM IHPOPMALiFiHWIT CyBepeHiTeT 3 iHPop-
MawiviHoio noAiTrkoio abo 30kpema, 3 3abesneyeHHsM iHPopmMaviiiHoi 6e3neku, BBAXXAEMO HegoLibHUM, agxxe BigrnoBigHi ese-
MeHTW — iHopmauiviHi pecypcy, iHpopmauiviHi mpouecy Ta ix cyO’ekTm TOLLO € cknagoBumu iHpopmaviiiHoi cepw.

KnouoBi cnoBa: iHpopmaviriHuii cysepeHiteT, LndpoBuii CyBepeHiTeT, CkaagoBi iHpopmMaviiiHo2o cyBepeHiTeTy, iHpopma-
UifiHa igeHTugikavis.

AHHOTauMs. B pe3y/ibTate npoBegeHHO20 MCCAegoBAHMS YCTAHOB/IEHO, YTO BOMPOC OrpegeeHmsl COCTAaBASIOLMX MHpopma-
LMOHHOR20 CyBepeHuTeTa YKpauHbl 1 Nx MpaBoBoki NPp1pogbl MOXHO paCCMATPUBATH C gBYX OCHOBHbIX TOGXOGOB: BbigeseHne
PYHKLMOHANBHBIX Cep (acnekToB) MHHOPMALMOHHO20 CYBEPEHNTETd M BbigesleHne e20 CUCTeMHbIX 3/1eMeHTOB. B 4acTHOCTH,
MHPOPMALMOHHBIN CyBepeHnTeT YKpauHbl KaK CIOXHAsS KaTe20pusi MHPOPMALMOHHO20 NPABd, 371eMeHTbI KOTOPOJ OTPaXKaioT
pasndHble Gopmbi nHPopmavmm u cepbl ee nposiBaeHns B coBpeMeHHoM obLecTse, B Hanbonee obLiem Buge BKOYaeT
B cebsl cnegyiolyme PyHKLUMOHANbHbIE ACMEeKTbI: MHPOPMALMOHHO-2YMAHNTAPHbINA M MHHOPMALMOHHO-TEXHON02MYECKMIA.
VIHpOpMALMOHHO-2yMAHUTAPHAS COCTABASIOLLAS MHPOPMALIMOHHO20 CyBepeHNTeTa BK/IoYaeT TpU aCneKTd: HaUMOHANbHbI
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(HapOgHbI#A), 20CygapcTBeHHbIN 1 IMYHOCTHBIV M CB3AHA, MPeXge Bcezo, C MHPOPMALIMOHHON NGgeHTUPUKALMeli YenoBeKd, HaLmm
M 20CygapcTBa 1 YCTAHOB/IEHUEM MHPOPMALIMOHHBIX B3AMMOCBSI3ei MeXJy HUMW. YKA3aHHbIe aCreKTbl MO2YT ObiTb geTanman-
POBAHbI Yepe3 Ky/bTYPHYIO, NJeon02n4eckyio, gyxoBHyIo COCTABAsIOLLME 1 TOMY MogoOHoe. MHPOopMaLMOHHO-TeXHO02MYecKas
CcoCTaB/sIOLaAst peanu3yercs yepes NOHATUE LMPPOBO20 CyBepeHNTETA U CBA3bIBALTCS € KMbepnpoCTpaHCTBOM — cpeqoii obu-
TaHWS, MOJy4eHHON B pe3y/ibTaTe B3AMMOGenCTBus logeri, poepammHo20 obecnedeHus 1 ycye B IHTepHeT C MOMOLLbIO Tex-
HOJI02MYECKMX YCTPOVICTB U ceTeid, MOgKIIOYEHHbIX K HUM, KOTOPOe He CyLLeCTBYyeT B 1000k puamnyeckori opme. 3aTo BbIgensTh
cocTassioLme MHPOPMALIMOHHOR0 CYBEPEHNTETA C TOYKM 3PEHMSs 20 CUCTEMHbIX 3/1eMEHTOB, OTOXXJeCTB/IsIsi MNHPOPMALMOHHDI
CyBepeHuTeT C MHPOPMALMOHHOI MOAUTUKON MW B YACTHOCTH, C obecneyeHnemM MHHOPMALMOHHON 6e30NAaCHOCTH, CYUTAEM
HeLien1ecoo6pasHbIM, Begb COOTBETCTBYIOLME 31EMEHTbI — MHPOPMALMOHHbIE PECYPCbl, MHPOPMALMOHHbIE MPOLECChI 1 UX
CyObeKTbI U T.g. ABAKIOTCS COCTABASIOLLMMU MHPOPMALMOHHON Cepbl.

KnioyeBble cnoBa: nHOOPMALMOHHDIN CyBepeHnTeT, UMPPOBOI CyBepeHnTeT, COCTABASIOLWME MHPOPMALMOHHOR0 CyBepe-
HUTETA, MNHPOPMAUMOHHAS NGeHTUPMKaLMS.

Summary. As a result of the study it was found that the issue of determining the components of information sovereignty of
Ukraine and their legal nature can be considered from two main approaches: the separation of functional areas (aspects) of
information sovereignty or the separation of its system elements. In particular, the information sovereignty of Ukraine as a com-
plex category of information law, the elements of which reflect various forms of information and areas of its manifestation in
modern society, in the most general form includes the following functional aspects: information-humanitarian and information-
technological. The information-humanitarian component of information sovereignty includes three aspects: national (people’s),
state and personal, and is primarily related to the informational identification of a person, nation and state and the establish-
ment of information links between them. These aspects can be detailed through cultural, ideological, spiritual components and
so on. The information-technological component is realized through the concept of digital sovereignty and is associated with
cyberspace — environment resulting from the interaction of people, software and services on the Internet using technological
devices and networks connected to them, which does not exist in any physical form. But to identify the components of informa-
tion sovereignty in terms of its system elements, identifying information sovereignty with information policy or in particular with
information security, we consider it impractical, because the relevant elements — information resources, information processes
and their subjects, etc. are components of the information sphere.

Key words: information sovereignty, digital sovereignty, components of information sovereignty, information identification.

Hocu*anomca npoodaemu. B ymoBax raobanisarrii,
3pocTaHHA poJi iHdopmanii Ta iHdpopmamiii-
HHUX TEeXHOJIOTili, iX BOJINBY Ha BCi 6e3 BUKJIIOUEHHS
cdhepu CyCIiIbHOTO Ta AEePIKABHOTO JKUTTA, a Pa30M
3 TUM — 3HAYHHUU THUCK IIUX (paKTOPiB HaA peasisalliro
«CYBEPEHITeTy», IPU3BEJIO 10 PO3YMiHHA HEOOXiMHOCTI
dopmyIrOBaHHA KOHITEMIIil «iH(popMaI[ifHOTO CyBepe-
HiTeTy IepsKaBU», 110 Ha CbOTOHi, OKPiM 3a3HAaUEHOTO,
00yMOBJIIOETHCA BUKOPUCTAHHAM iHGOpMAaIliitHOTO
IPOCTOPY B MPOTUIIPABHUX IIJIAX Ta BiICYTHICTIO Ha-
JIe:KHOI HOPMAaTUBHOI 6a3u AK Ha AeP;KaBHOMY, TaK
1 Mi’XKHapPOSHOMY PiBHAX IIOJI0 BUSHAUEHHA HOT0 MeX.
Taxum ynHOM, BAXKJINBUM Ha Cy4acHOMY eTarli € (pop-
MyBaHHS KOHIIEIIil iHpopMaIlifiHOTO cyBepeHiTeTy
Iep:KaBU, 110 BUMArae JOCJTiIKeHHs 10T0 CKJIaJoBUX.

Pe3yabpraTu aHaJi3y HayKOBUX ImyOaikaiii. IIpa-
BOBUM aHAJIi3 3MiCTy HOHATH AepPrKaBHOTO Ta iH(OP-
MaIliifHOTO CyBepeHiTeTy € 00’ €KTOM JOCJiAKeHb Ha-
YKOBUX IIpallhb TakuxX BueHUX AK BeseBiena B. B. [8],
Tamoriit B. I1. [13], Hdopouin I. M. [22], Hy6os . B.
[19], Sagmepeiiko A. Jlorinosa H., Tposuceruii A. [17],
Kopwmuu B. A. [18], Cominko I. M. [14], Cyupyu B. M.
[1], Tuxomupos O.O. [20] Ta iH., mpoTe cyuacHi ymo-
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BU BUKOPUCTAHHA iH(opMaIiiHuxX TeXHOJIOTi Ta iH-
dopmMmairii 3arocTpOOTh HEOOXiAHICTL HAIPAIIOBAHHS
KOMILJIEKCHOTO IiXO0Iy 0 HAYKOBOTO JOCJIi:KeHHS
CKJIQOBUX iH(pOopMAI[iTHOTO CyBEpEHiTeTy Aep KaBH,
1110 Ha Cy4YacHOMY eTalli € He TOCTaTHLO PO3POOIEeHUM.

MeToOI0 CTATTi € BUBHAUEHHA IPABOBOI IPUPOIU
CKJIaIOBUX 1H(popMAaIiffTHOTO CyBEPEHITETY ¥ KpaiHu.

Bukaan ocaHoBHOTO MaTepiaxy. [Ipeagmerny chepy
ingopmailrifinoro cyseperirery ta ingopmaiiiinoi 6es-
TeKHU JOI[IJIbHO PO3TJIALATH AK €AUHY, CTPYKTYPOBaHY
3a IpeaMeTOM AOCTiIKeHHd i 3aBIaHHAMU TPeIMEeTHY
cepy, 10 XapaKTePU3YETHCA CIILIILHOI TEPMiHOCHUCTE-
MO0. ¥ POJIi CHCTEMOYTBOPIOIOYOIr0 YMHHINKA BUCTYIIA-
I0OTh iH(opMmarllia (3HaHHsA) Ta iHopMmaIlliiini mpoiecu
¥ COITIOTEeXHIUHUX cUCTeMaX, AKi € 3araJbHUM 00’ €KTOM
JIOCJIiIKeHb y IpeaMeTHi chepi indopmarniitnoro cyse-
peHiTeTy Ta iHQopMaIrifinoi 6e3nexku, IPUUOMY peasisa-
Iisg 3acan imdopMalliiiHOro CyBepeHiTeTy 3iiCHIOEThCS
3a JOTIOMOTOIO IIPUITOMiB Ta MeToaiB iH(popmMaItiiinoi
6esmexu [1].

3azHaueHe MiATBEPAKYETHCI TUM, 1110 BITUM3HAHI
excrepTu [2] aK mpaBuJIo, 3arpo3u iHpopmamiinini
Oeasrrerti YkpaiHu 3a CBOE€IO 3aTaIbHOIO CIIPAMOBAHICTIO,
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OOMiJISIOTHh HA TaKi BUAM: 3arpO3U KOHCTUTYIiHHIM
npaBaM i cBoOomaM JIOAUHY i TpoMagAaHnHA ¥ cdepi
JIYXOBHOTIO JKUTTA 1 iH(opMAaIiiiHOI 1isIbHOCT, iHAMBI-
IyaJibHil, rpynoBiil i cycninbHiM cBiZoMOCTi, TYXOBHO-
MY BipoJsKeHHIO Y KpaiHu; 3arposu iHdopManiinomMy
3a0e3IIeUeHHIO ePrKaBHOI MOITUKY YKpaiHu; 3arpo3u
PO3BUTKOBI BiTunsHAHOI iHAYyCTPil iH(popMaIlrii, BKJIO-
yaroum iHayCcTpito 3acobiB iHpopmaTusaiii, Teexomy-
HiKaIi#i i 38’ a3Ky; 3arposu 6esmerni ingopmarriiino-
TeJIEKOMYHIKaIilHUX cUCcTeM Ha TepuTopii YKpainu,
AK IiI0YMX, TaK i TUX, IITO0 CTBOPIOIOTHCA.

3a Takux o0cTaBUH iH(GOPMAIINHUN cyBepeHiTeT
MOJKe PO3TIAATUCSA AK CKJIaJHa ITpaBoBa KaTeropid,
mpuyomy ii eleMeHTHU (aceKTH) BimoOpaskaioTh pisHi
dopmu indopmartiii i chepu Ii TPOABY B CydacHOMY CY-
crinbeTBi. Tok, cnupaoUYnch HA TAKWH Oigximg, Ham-
OiJIBIII iCTOTHUMU CKJIALOBUMHU iH(OPMAI[IAHOTO CyBe-
peHiTeTy Bu3HAUYaIOTh: iH()opMaIiiitHO-TyMaHITaApHUI
Ta iHdopMaIliiHO-TeXHOJOTiuHNH (UG POBUIA).

Indopmanifino-rymaHiTapHa ckjaagoBa indopma-
IIi¥IHOTO CyBepeHiTeTy BKJIIOUA€E TPU aCIIeKTHU: HaIlio-
HaJbHUY (HapOAHU), Mep:KaBHUU Ta 0COOMCTICHUA.
3asHaueHi acleKTH MOXKYTh OyTHU JeTalidoBaHi uepes
KYJbTYPHY, i1€0J0TiUHYy, IYXOBHY CKJIaJ0Bi TOIIIO.

Hamnionanpauii (TOM, 1110 cCTOCY€ETHCA HAIII i 11 ITiH-
HOCTeil), AKUHN BUXOAUTDH 3 BUOKPEMJIEHHA OKPEMOT0
BUY CYBEpPEHiTeTy — HaIliOHAJBLHOIO IK HeoJibepab-
HOT'O HATIPAMKY TPaKTyBaHHA MOHATTA «CyBepeHiTeT»,
o 6adyeThCcA HA MisKHapPOAHO-IIPABOBOMY IIiAXOmi
i TpaKTy€eThCsA AK MOBHOBJAALA HAIil, il moiTHyHAa
cB00OIa, BOJIOIHHS PEaTbHOIO MOKJINBICTIO BUBHAUATH
XapaKTep CBOTO HAIiOHAJIBHOTO JKUTTA, BKJIIOUAIOUN
3IATHICTH HOJiTHYHO CAMOBU3HAUATUCS aK 10 YTBO-
PeHHA BiacHOI nep:xkasu [3].

HamionanpHu cyBepeHiTET — Iie peajibHA MOJIi-
THUYHA, coIliaJbHa, TePUTOpiaabHa, KYJIbTypHAa, MOBHA
caMOCTifHiCTD HAIIil, AKA IPOABIAECTHCA B IOBHOTI Cy-
BepeHHUX IIpaB Hallii i 3abe3neuye iX HANOLIBIII IIOBHE
3ifiICHEeHHS.

Harmia — me Hapos, 1110 TpoKMUBa€ Ha eBHil Tepu-
TOPii 3 BJIaCHOIO KYJIBTYPOIO, iCTOPi€I0, MOBOIO, TPV~
niamu, 3BUYaAMU, SKUN Mae IeBHU PiBEeHb OCBiTH,
BHUPOOHUYOTO JOCBiy, MalicCTEpPHOCTi, TBOPUOTrO 0012~
PYBaHHA, 110 IPU3HAUEHI AJIS PO3MINPEHOT0 BiATBO-
PeHHs i JOCATHEHHSA I'OJIOBHOI MeTH cycHijabcTBa [4, c.
634]. HammionasbHa iIeHTUYHICTD iHOA1 OMUCYETHC AK
TOTPifiHU B3a€M03B’ 130K MisK MOBOIO, CBiZjoMicTIO i Te-
puTopiero. CiabHa MOBa (DOPMYE CIILJIBHY CBiJOMICTD.
SKI10 D0 IIHOTO TOAATH CIPUUHATTS CIILJIBHOI TEPUTO-
pii, 114 sarasbHa cBigoMicTh cTae HalioHaMbHICTIO [5].

Tak, xapaKTepu3yU1 HAI[iOHAJBHUNA CyBepeHiTeT
B YMOBaX YKpaiHCHKOI IpaBoBoi AiticHocti, O. KapTyHoB
MK pecioe, 110 HAI[IOHAJIbHUH CyBepeHiTeT Mae 0co-

O6JIMBY akcioJioriuny crenudiky BiIHOCHO CyBepeHiTeTy
B3araji, aJ’ke BiH € «peaJIbHOIO CIIPOMOXKHICTIO HAIil
B PO3YMiHHi eTHOHAIlil BUMHATY eBHi Iii», 30KpeMa,
30epiraTu i1 BiIbHO pO3BUBATH BJIACHE KYJIbTYPHE II0JIE,
COIliaJIbHY CTPYKTYPY, HOJITUUHY I EKOHOMIiUHY Op-
raHisarlito, IpaBOBY CUCTEMY TOIIIO, a TAKOXK Yy Mipy
moTpedu 3MiHIOBaTH iX Mozesi» [6].

Binrak, B maHoMy BUIaJIKy, MOBA #i/ie IIPO B3aEMO-
3B’ 530K Ha PiBHIi TOHATH CyBEPEHITET — iIeHTUYHICTH —
6esnekra. Ile Te, 0 cranoBUTH 623y iHGopMaIiiiHOTO
CYBEDPEHITeTY ep:KaBU i TOBUHHO iCHYBaTU HE3aJIEIKHO
Bix saminu 30BHimHIX ynHHUKiIB. Hapomuuii i Hamio-
HaJIbHUU CYBEPEHITET JIEXKUTH B OCHOBI Tep:KaBHOTO
CYBEPEHiTeTy, OCKIJIbKH caMe Aep:KaBHUU CyBEePEeHiTeT
BHCJIOBJIIOE i TapaHTYE SIK BOJIIO HAPOAY B IILJIOMY, TaK
i Ko:xHOI HaIlii i HAPOAHOCTI OKpeMo.

Ak caymiao 3ayBamkye O. BopoHAHCBKUI, «TepMiH
«HaIliOHAJIbHI iHTEepecu» OyB 3aII03UUYEHUN YKPATHChKI-
MU HaYKOBIIAMH i3 3aXiTHOI aHTJIOMOBHOI MOJIiTHYHOL
JiTepaTypu, B AKiil BiH Mae 3HaUEeHHA TePKaBHOIO iH-
Tepecy. ¥ 3axifgHil HAyIli OTOTOKHEHHS ITIOHATD «HAIli-
OHAJILHI iHTEepecHu» Ta «Aep:KaBHi iHTepecu» BUILINBAE
i3 TpaguIifiHOTO /IJIs Hel po3yMiHHS KaTeropii «HaIisd»
SAK IIOETHAHHA MOHOHAI[I0OHAJIBHOT'O CYCIIiJILCTBA 1 CTBO-
peHoi HUM Iep:KaBu. 3Biicu MOHATTA «HAI[IOHAJIbHI
iHTepecu» mOCTaE AK y3araJbHIOIOUA KaTeTopis, 1o
3HiMae CymepeuHOoCTi MisK pPO3yMiHHAM iHTepeciB gep-
JKaBU 1 TpOMaAgHCHKOTO cycigbeTBay [7, c. 241].

HeMoxkpaTuuyHa Jep:KaBa, B AKii Halil Ta HAPOIHO-
CTi peaJidyBaJjii CBO€ IIPABO Ha HaIlliOHAJbHE CAMOBU-
3HAUEHHSA, € CYBePEHHOIO IEPIKaBOI0 B yCiX BKa3aHUX
3HAUEHHAX, TOOTO BKJIIOUAIOUN HAPOSHUI i HAIiOHAIE-
HUli cyBepeHiTeT [8].

Hpyrum acunekTom indopmalliino-rymaniTapaoi
CKJIaZIOBOI iH(pbopMAaIiiTHOTO CyBEpEHITETY € AeprKaB-
HUM, Skl 6e3m0cepeIHbO OB’ A3aHUH 3 0COOMCTICHUM.
B KoHTEKCTi 11boro, CIIpaBeAJInBUM € TigXin, AKUN po3-
rasanae inpopmaiiinmii cyBepeHiTeT AK 6araToaciek-
THY KaTeropiro, 1110 BKJo4Yae B cebe SK MiHiMyM ABa
KOMIIOHEHTH: iHdopMmaniiiumii cyBepeHiTeT fep:KaBu
i imdopmarnitinuii cyBepeHiTeT ocobucTocTi [9].

Iadopmanitinum cyBepeHiTeTOM 0COOUCTOCTI, AK
IIPaBUJIO, PO3YMi€ThCA «00’€KTUBHO 0O0YMOBJIEeHA Mipa
ii He3aJIe;KHOCTI BiJ mepsKaBH i CyCIiJIbCcTBa, a TAKOMK
xapakTep i popmu ii Beaemoxii 3 Humu» [10], Ta «che-
pa caMOBPsANYBaHHA i caMOBU3HAUEHHA 0COOMCTOCTI,
B AKY Jep:KaBa He Mae€ IIpaBa BTpyuaruca». Haltuacrimte
KaTeropimo «imopMamifinuii cyBepeHiTeT 0co0uCTO-
CTi», JOCHiAKYIOTh B KOHTEKCTi KOHITenIii mpaiiBe-
ci (privacy — TaemMHUISA, caMOTa, IPUBaTHE JKUTTS),
POBKPUTTA iHdopMaIlii Ta ayauTy, aKi, y CBOIO Uepry,
MaoTh 6e3mocepeHe BiJHOIIIEHHS 10 MeXaHidMy 3a-
XUCTY iH(opMaIiiumx mpas i cBobos rpomaasau [11].
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ABTOpPCTBO KJIACHUYHOT'O BU3HAUEHHSA IpaiBaci Haje-
sxkuTh JI. Bpengeiicy Ta C. Yoppeny, aki mie y 1890 porri
ony6aikysatu craTtio « The Right to Privacy» («IIpaso
Ha IPUBATHICTH» ). 3a I[UM BU3HAUEHHAM, IIpaiiBaci —
e mpaBo OyTU HaJaHUM caMoMy co0i, TpaBo OyTHu 3a-
JINIIIEHUM Y CIIOKOI.

3rigHo 3 KOHIIEIIIielo IpaiiBeci KosKHa JToarHa (iH-
IUBinyyM) Mae IpaBo KOHTPOJIIOBATU CBOE OCOOUCTE
SKUTTHA, IOMIUPEHHA cBoel iHdopmariii Ta indopmaril
po cebe, B TOMY YHCJIi IPaBO 0OMEKYBATU HOCTYII IO
Hel 6yAb-KOT0, BKJIIOYAIOUN MOKJINBiCTL BUSHAUUTU
daxT i cnocib, AKMM mepcoHaIbHAa iH(popMAaIlid MOKe
OyTu oTprMaHa i BUKOpucTaHa. BiaTak mpesiomMyeTbes
npuMaT iHAUBiAyaJbHUX iHTepeciB HAJ CyCHiILHUMU
(mepsxaBHUMMN) I IepeadavaeThed, 110 Jep:KkaBa Ta/
a00 CcycCITiJIbCTBO HE MAa€ IIpaBa BTPYYaTUCA B 0COOUCT
CIIpaBU CBOiX I'POMAaJAH, AKIIO BOHU ITHOTO HE XOUYTh
B ABHOMY BUTIJIALI, i, BiAmmoBigHO, He MOsKe 30upaTu
Ipo HUX iHdopmarriio.

Brim, ak conpaBegiuBo 3azHauae P. [[:keKcoH, CBO-
0o/a HaJIeXKUTh iHAUBimaM, TOAi K cyBepeHiTeT —
nep:xkasam [12]. Bigrak, Take posIIupeHHA 3MicCTy
HOHSTTS «CYyBepPeHiTeT», PO3MOBCIOMKEHHS IIoro Ha
IOBOJIi IITUPOKeE KOJIO Y0’ €KTiB (haKTUUHO TPU3BOAUTH
o tioro meBasbBarlii. Opuguuma Hayka Mmae iHImi 3a-
raJbHOBUBHAHI TepMiHU AJId BUSHAUEHHS BKa3aHUX
Buirle (permomeHiB. Hanpukian, 3aMicTh CyBepeHiTeTy
ocobu, cJIiZ TOBOPUTH IIPO ii TpaBa Ta cBOOOIM, 3aMiCTh
CYBEPEHHOCTI afiMiHiCTpaTUBHO-TEPUTOPiaIbHUX O~
HUIb, MOBA IOBUHHA AT IIPO MicIleBe CAMOBPSIIYBAHHS
Totto. KaTteropis :k «CcyBepeHiTeT» Mae mMoB’ A3yBaTUCh
BUKJIIOUHO 3 IePyKaBoi0, HapooMm, Halrieo [13]. Cyse-
peHiTeT — Iie KaTeropis, 1110 HAJIE}KUTD Jep:KaBi, HaIlii,
HapoOAy, B KOHTEKCTIi PO3TJIALY JIIOQUHU CJIiJl TOBOPUTU
mpo ii mpuBaTHiCTH, CBOOOAY, IIpaBa i 0008’ A3KMU.

IIpoTe B3aeM0O3B’ 30K JIONUHU i IeP;KaBU B KOHTEK-
cTi inopMaIlifHOTO CyBepeHiTeTy € Oe33arepeuHmM:
JIOAMHA MAa€e IoTPedy y Aep:KaBi AK cy0’€KTi 3aXUCTy
CcBOIX iH(popManifinux mpas, a oo 3depertu cebde,
JIlepyKaBa Ma€ 3aXUCTUTU iHQopMaIifiHy iTeHTUYHICTD
JIOAWHU, AK CKJIAaJ0BY BJIaCHOI imeHTruuHOoCTi. Ilig in-
(opmaItitHOO iIEHTUYHICTIO PO3YMIiIOTh iH()OpMAIiTHY
AKicTb cy0’eKTa, 1110 BigoOpaskae Moro BKJIIOUYEHICTD 10
CYCIILIbHUX iH(OPMAIifHIX BiTHOCUH Ta CTaH pedex-
cii njomo cupuHATTA cBoel iHGopMaIiiHOI iIHAMBI-
AyaJIbHOCTI Ta iH(opMaImiifHOI CX0KOCTi 3 iHIIUMH.
Tunamu iHpopMaIiiHol iIeHTUYHOCTI BUBHAUAIOTh —
Iep:KaBHY, comiaabHy Ta ocodbucrticuy [14]. Xoua, Ha
HAIIly IYMKY, B paMKaXxX iH(popMaIliiiHoro cyBepeHiTeTy
BaKJIMBO TOBOPUTH i IIPO HAIliOHAJBbHY iJeHTUUHICTD.

Tadopmalifino-TexXHOJIOTiUHA CKJIAL0BA PEai3yeTh-
cd 3araJioM uepe3 MOHATTA IU(POBOr0O CyBepeHiTeTy,
IIT0 BUSHAUAETHCA AK « BUINA BJIaIa BCTAHOBJIEHHSA I10-
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paaky imdopmarlliiinol KomyHiKaIii BcepeauHi mep-

JKaBU, PiBHE i HesaJie;KHe IIPaBo Jep:KaB CTBOPIOBA-

TH, IepeJaBaTH i BUKOPUCTOBYBaTHU iH(opMaIliito 6e3

BTpyUYaHHA 330BHi» [15]. [HhopmattiiiHo-TexHOIOTIiUHA

CKJIaZ0BAa OB’ A3YEThCA 3 KibepmpocTopoM — cepeio-

BUIIEM iCHYBaHHA, OTPUMAHUM y Pe3yJIbTaTi B3aeMoIil

JIIOJIel, IIPOTrpPaMHOTo 3abe3nevuer s i mocayr B I[uTepHer

3a TOIIOMOT'0I0 TEXHOJIOTIYHUX IIPUCTPOIB i MepesK, Irif-

KJIOUYEHUX 0 HUX, AKe He icHye y Oyab-aKiii isuuniit

dopmi» [16].

Tax, O. 3agepeiixo, H. Jlorinosa, O. TpoaHcbKMit
BKasyIOTh, III0 10 000B’ I3KOBUX CKJIAAOBUX (G POBOTO
CyBepeHiTeTy Aep:KaBU BiTHOCATH TAK 3BaHi «eJeK-
TPOHHUY ITUT» Ta «iHGopMmanituuit muT» . Illonarra
«eJIEKTPOHHUM IITUT» BKJIOUAE B cebe BJIaCHI amapar-
HY I1aTdopmy (MepekeBa miaTdopma i mepcoHaIbHi
KOMII'I0TepPH), KOHTPOJIbOBAHY IIPOTrPAMHY ILIATHOPMY
(mepesxkeBa miaTdopma i mepcoHaJIbHI KOMII I0TEpPH)
i KOHTpOJABOBaHY MOOiNLHY mIaThopMy. ITloHATTSA
«iH(opMamifHUN IMUT» BKJIOUAE BJIIACHY iHTEPHET-
iHQPaCTPYKTYPY, MEIiliHY CTPYKTYPY 3ac00iB Maco-
Boi iH(opmaiiii, TesnebaueHHsa Ta IHTepHeTy, cucTeMy
i 3acobu mpomarauau i BeJleHHs iH(opMaIiiHUX BiliH,
PO3BUHEHY HAI[IOHAJBHY i/1€0JI0TiI0, 3aKOHU, PUHOK
imeosmoriunux mocayr toiro [17]. IIpore, BBakaeMmo,
1110 3a3HavUeHi CKJIaoBi IpuTamMaHHi i iHpopmarnifino-
ryMaHiTapHIil CKJIagOBiiA.

B KoHTeKCTi BHOKpPEMJIEHHS CUCTEMHUX €JIEMEHTiB
ingopmariiinoro cysepenirery, Kopmuu B. A. anasrisy-
I0YU 3aKOHOIIPOEKTH 1110710 iH(opMaIifinoro cyBepeHi-
TeTy, 3a3HAYAE, 110 Y HUX Ae(iHinia «indopmamniiauit
CYBepeHiTeT» Mae OBi CKJIam0Bi: «HaIioHaJIBHA iH()pOP-
MAaIllifiHa IOJIiTHUKA» Ta «HaI[iOHAJbHUN iH(hopMaIliiHmit
IPOCTip», HA AKUH 1A MOJiTUKA oMU poeThed [18].
Take BUOKPEMJIEHHS € BiTHOCHO CIIPABEAIUBUM, OCKiIb-
KU Aep:kaBHU iHGopMarnitinuil cyBepeHiTeT moarae
B 3JIaTHOCTI Iep:KaBy IPOBOAUTHU He3aIe:KHY iH(popMma-
HiliHy IOJiTHUKY, OCHOBHOIO MeTOIO AKOI € peaJisalrisa
HaI[iOHAJBHUX iHTEepeciB Aep:KaBu B B iH(popMaIiiiuin
ctepi i 3abesmeueHHA BEPXOBEHCTBA JePsKaBHOTO 3aK0-
HOJlaBCTBAa B iH()opMaIiiHOMY IPOCTOPI.

IIpore, [. dy60B, KpUTHUKY€E BUBHAUEHHA iH(popMa-
IIAHOTO CyBEPEHiTeTy BUBHAUEHHS CYTO Uepes ITOHSITTS
iH(opMAaIlifTHOI TOITUKM:

— iHdopmManiiHU#i cyBepeHiTEeT He MOYKe 3BOJUTHUCH
BUKJIIOYHO JI0 « HAI[iOHAJIbHOI iH(opMaIliitHoi moJritu-
KI», a caMa BOHA TPAKTYBATUCh AK «cdepa (00’ eMHMI
mpoCTip), V AKi# 3ificHIOIOTHCA iHQOopMaIliiHi mpo-
IecH i Ha AKY HOIINPIOETHCSI IOPUCTUKITISA YKpaiHm»;

— «iH(opMaIliliHUI CyBepeHiTeT» He MOKe OITMCYBATHCh
AK «IIPaBO JIEP:KaBU» , & JIUIIIE BUKJIIOUHO AK i1 «000B’ -
30K» (BiATaK cJIi BeCTH MOBY He IIPO «IIPaBO AE€PKABU»,
a mpo «IieBi MexaHismu 3abesneuenHa» ) [19].
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OxpeMi HAYKOBIIi BeyTh MOBY He TiJIbKH IPO PO3-
POOKY i peasisariiio mep:xaBHOI iH(popMaIiiinoi moJri-
TUKU, ajie I IIpo iHdopmaIiiHy QpyHKIIiio fep:KaBu,
BUILIAIOYM TPU PiBHI I icHyBaHHA:

1) ineosoriunuit — BixOUTTA QYHKIIT 1eprKaBU B CYCIILIb-
Hil cBifoMOCTi K HE0OXiMHOCTI Jep:KaBHOI AislIbHOCTL
B IIEBHOMY HAIIPAMIi, BAXKJINBOMY JJIA POSBUTKY CY-
CIiJIBCTBA, 3yMOBJIEHOI HEMOKJIUBICTIO Ti 3iliCHeHH S
iHCTUTyTaMU I'POMAAAHCHKOTO CYCIILILCTBA;

2) incTuTynioHaabHMY (HOPMATUBHNM) — BifoOpasKeHHA
HeoOXiZHOCTI Jep:kaBHOI AisIIBHOCTI B CYKYIIHOCTI
B3a€MOIIOB’ I3aHUX IIPABOBUX HACTAHOB, AKi 000B’A3-
KOBO MOBUHHI HA0yTH 3aKPiNJIeHHs Y BiAITOBIIHUX
IpaBOBill cucTeMi popMax MO3UTUBHOIO IIPABa;

3) mparmatTuuHu (PaKTUUHMIT) — BTiTeHHA QYHKITIT
Iep:KaBu B ii mpakTuuHil giaasaocTi [20, c. 30].

Bigrax Mo;KJIMBO TOBOPUTHU IIPO peaJisalriio iudop-
MAaIliliHOTO CyBepeHiTeTy uepes ingopMaIliitHO-IIpaBoOBY
Ta iHpopMAaIiffHO-TIOJTITUYHY CKJIQJOBY, IIPOTE TAaKU
TIOJiJ € JOCUTh YMOBHUM.

3okpema, indopmaniiny GyHKIiI0 fepKaBU PO3-
KPUBAIOTh Yepes HapAMU i1 peastisarrii (CTBOpeHHA
ingopmariiii, cymposin ingopmariiii, 110 Mae gep;KaBHe
3HaueHHs, 36ip, 06poOKY, OXOpPOHY i 3axucT iHdop-
Martiii, HeoOxigHOI Aaa peasisarmii pyHKIili gep:xaBu,
in(opmaritiauit 0OMiH MiK OpraHamMu Aep:KaBHOI BIagmn
iT.n.)[21]. IIpu ibomMy KJIIOUOBUM B peasisarii indop-
MaItiiiHoi (PYHKIIiI AepsKaBu BUCTYIIA€ cCaMe PeryJIloBaH-
HA iHGopmanitinux BigHocuH. [Jopowin I. M. ckiagosu-
Mu iHopMaIiiinol QyHKIII BUgiige KOMyHIKaTUBHY,
imeoJsioriuny, KyJIBTYpPHO-BUXOBHY [22].

Ba:x1nBo0 0CcO0JIMBiCTIO BUKOHAHHS AEePiKaBOIO
cBoel inopmanirinoi pyHKIii € cuenmudika ii 06’ ek-
Ty — iH(QopMaIifHUX Ta KOMYHIKaIlifHUX IPOIIEciB,
30KpeMa iX BiIKPUTiCTh Ta 3JaTHICTH 1O BCEIIPOHUK-
HEHHA; 1 OJHOYACHO BasKJINBOIO XaPAKTEPUCTUKOIO €
3raJjaHa HaMU KOHKYPEHI[iA MijK mpaBaMu Iep:KaBu
11010 Pery/II0BaHHA iH(opMAaIlifHIX IIPOIIECiB Ta mpa-
BaMH i cBoOomaMu JoguHu. TaKuM YMHOM, MU IIOBUHHI
BiZIBHAUUTH, IO PETYJIIOBaHHSA iH(OpPMAaIlinHUX ITPOILe-
ciB 3 OOKY mepsKaBu 00OMeEIKYEThCA, IIepeayciM, Biamo-
BimHVMMU rapaHTtiamu inopmaniiaux npas ocodu, AKi
i BUBHAUYAIOTHh KOMIIETEHIIiIO AeP:KaBy B iH(opMaItiiiHii
cepi.

Posrasapgarmouu cyBepeHiTeT SK IpaBoOBY KaTeropito,
1110 Ma€ BHYTPIIIHiN BUpas (BePXOBEHCTBO BJIAIN BCe-
peauHi mep:KaBuM) Ta 30BHIITHIN Bupas (He3aaeKHiCTD
Yy B0BHIIITHiX 3HOCUHAX), B HAYI[i 3HANUIIIIIO PO3BUTOK
TIIyMadeHHs iH(popMaIliiiHOTo cCyBepeHiTeTy aAep:KaBu
SAK CIPOMOJKHOCTEH AePsKaBU B Y BHYTPIIITHIN Ta 30B-
HimHi# indopmaniiiniii chepi, a came:

— BIATHICTH Jep:KaBU KOHTPOJIOBATH BHYTPIIITHIN iH-
dopMaIiiHUH IIPOCTip;

— 3maTHiCTh Aep:KaBU BimoOpaskaTu iHGopMmaliiiai
aTaKM 330BHi;

— BATHICTH JlepKaBU BIJIWBATHU Ha iH(GopMainHmui
mpocTip inmux gep:kas [23, c.121].

3araJjoMm aHaJIi3 IOPUANUHOI JIiTepaTypu 3 IIpodJieM
JIePKaBHOTO CYBePEHITeTy 3aCBifUMB, 110 JOCJIiIMKyBa-
He MUTAHHA TPASUIIHHO PO3TIANAETHCA YV IIPUB’ A1
IO IPUHINIIIB Mi’KHAPOIHOTO IpaBa, AKi BUNJIUBA-
IOTh 3 i7lel cyBepeHiTeTy: IPUHITUI CYBEPEHHOI piBHOCTI
Iep:;KaB, HeBTPYUYAHHA Y BHYTPIllIHi cIIpaBu Aep:KaB,
HEe3aCTOCYBaHHSA CUJIU UM IIOTPO3Y CUJIOK0 Y MisKHaAPO-
HUX BiJHOCMHAaX, MUPHOTO BUPillIeHHSA MijKHAPOIHUX
CIIOPiB, TepuTOpiaNbHOI IiJiCHOCTI fep:kaBu, HENO-
PYIIHOCTI KOPAOHIB TOIIIO, III0 € TAKOXK aKTyaJbHIM
IJis cyBepeHiTeTy impopmalliiiHoro.

BucnoBku. B pesyabraTi mpoBeieHOTro JOCIIiI:KeHH S
BCTAHOBJIEHO, IO INTAHHS BUSHAYEHHA CKJIATOBUX
ingopmarifHoro cyBepeHitTeTy YKpainu Ta ix mpaBoBoil
IIPUPOAY MOYKHA POTJIALATU 3 TBOX OCHOBHUX TiIXOMiB:
BUOKpPeMJIeHHS QyHKI[ioHAJIbHUX chep (acmeKTiB) iH-
dopmaItiiiHoro cyBepeHiTeTy ab0 K BUOKPEMJIEHHSI HOTO
CHCTEeMHUX eJIeMeHTiB. S30KpeMa, inpopMalliiitHuii cyse-
peHiTeT YKpalHU AK CKJIagHa KaTeropid iHopmaliitHo-
T'0 IpaBa, eJIEeMEeHTHU K01 BimoOpaskaroTh pisHi hhopmu
irdopmarii i chepu ii TPOABY B Cy4aCHOMY CYCIiJIb-
CTBi, B HaliG1JILIII 3araIbHOMY BUTJISAI BKJIIOUAE B cede
HacTyIIHI QYHKI[IOHAJbHI aclmeKTHu: iHdgopmaliiiuo-
ryMaHiTapHU Ta iHGopMaIiiiHO-TeXHOJOTiUHNI .

Indopmaniiino-rymaniTapaa ckjaazoBa ingopma-
IMifTHOTO CyBePeHiTeTy BKJIOUAE TPU aCIEeKTU: HAIli0-
HaJIbHUY (HapOJAHUM), MeP:KaBHUU Ta 0COOMCTiCHU.
3asHaueHi acIleKTu MOKYTh OyTHU AeTaIidoBaHi uepes
KYJBTYPHY, 11€0JIOTiUYHY, IYXOBHY CKJIAJ0Bi TOIO.

Ta(opmarifino-TexXHOJIOTiUHA CKJIAA0Ba PEali3yeTh-
Cs 3arajioM Yyepes IMMOHATTA U(PPOBOTO CYBEPEHITETY
Ta IOB’ SA3YEThCS 3 KiOepIIpocTOpOM — CepeOBUIIEM
icHyBaHHS, OTPUMAHUM y Pe3yJIbTATi B3AEMO/Ii1 Jro/ei,
IIporpaMHOro 3abesneueHHsd i mocayr B IHTepHeT 3a
JIOIIOMOTOIO TeXHOJIOTIUHNX IPUCTPOIB i Mepex, mif-
KJIOUEeHUX JI0 HUX, AKe He icHye y Oyab-AKil pisuumii
dopmi.

HaromicTs BupisaATH cKJIanOBi iHpopMalliiiHoro
CYBEpEeHITeTy 3 TOUKHU 30Py MOT0 CUCTEMHUX €JIEMEHTIB,
OTOTOKHIOIOYM iH(popMaIiiiHuii cyBepeHiTeT 3 iH(pOP-
MAaIifiHOO0 MOJiTUKOI0 a60 30KpeMa, 3 3a0e3neueHHAM
indopmarlifinoi 6e3neKu, BBAXKAaEMO HEAOIMIJIbHUM,
ajJ ke BigmoBigHi eremeHTH — iH(popMaIiiini pecypcu,
indopmarriiizi mporecu Ta ix ¢cy6’€KTH TOIIO € CKJIAI0-
BUMU iH(popMaIifinoi chepu.
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AJIMIHICTPATUBHO-NPABOBI TAPAHTII 19/IbHOCTI
3AK/IAJIIB BULLIOT JYXOBHOI OCBITU B KOHTEKCTI
HOBOI0 OCBITHbOIO 3AKOHOABCTBA YKPAIHU

AAMUHUCTPATUBHO-ITPABOBbBIE TAPAHTUUN AEATE/IbHOCTU
YUYPEXXEHWU BbICLUETO 1YXOBHOIO O6PA30BAHUSA B KOHTEKCTE
HOBOI'O ObPA30OBATEJIbHOIO 3AKOHOJATEJ/IbCTBA YKPAUHDI

ADMINISTRATIVE AND LEGAL GUARANTEES OF ACTIVITIES
OF INSTITUTIONS OF HIGHER SPIRITUAL EDUCATION IN THE CONTEXT
OF THE NEW EDUCATIONAL LEGISLATION OF UKRAINE

AHoTaWif. Y CTaTTi IpOaHAN30BAHO AgMiHICTPATMBHO-NPABOBI 2APAHTIi gisAbHOCTI 3akAAgIB BULOI §yXOBHOI OCBITU B KOH-
TeKCTi Cy4aCHO20 OCBITHbO20 3AKOHOGABCTBA YKPAiHM. 3 02719y HA HEGOCTATHIM PiBeHb HAYKOBO-MPABOBO20 BMBYEHHS TeMu Td
3BAXXAI0YN HA IHHOBALiVHI MPOLeCH B YKPAIHCbKOMY OCBITHbOMY CepeqoBMLL, HaLLa po3BigKa NMeBHOK MipOto 3aMOBHIOE Npo2a-
JINHW Y GOCTIGXKeHHi L€l pobaematuku. He3Baxxaio4um Ha 3agexknapoBaHi HOPMU B OCBITHbOMY 3aKOHOGABCTBI AgMIHICTPATUBHO-
MpaBoBi 2apaHTii gisNbHOCTI 3akAAgIB BULLOI gyXOBHOI OCBITU SIK penieiliHuX OpeaHi3aviii MpogoBXyoTbCs POPMyBATUCS.

HoBe oCBITHE 3aKOHOGABCTBO 3AK/IA/I0 HOBI 2aPAHTIi /1 30K/1AgiB BULLOI YXOBHOI OCBITH TA BU3HAYM/IO HOBY TPAEKTOPIIO
Po3BUTKY 6020CI0BCbKOI OCBITH. 30Kpemd, 3aKOHOM 30epi2aeTbCsi ABTOHOMHICTb Big MOH YkpdiHu, npu LbOMY Yy pe3yabTari
NpoxogxkeHHs akpeguTadii 3B[JO MOXyTb BUGABATH gUINJIOM §epXaBHO20 3pa3ka. 3aKOHOGaBeLb GO3BOJISAE pei2iliHUM Op2aHi-
3auigmM MAKCUMQ/IbHO KOPeoBATH OCBITHIO NOAITUKY 3B/]O, BU3HAYATH NPUHLMIN GisiIbHOCTI CTYJeHTCbKO20 CAMOBPSAGYBAHHS.
Lljogo npoueqypu niLeH3yBaHHA Ta akpeguTaii, BIGKpUTTA acnipaHTypy Ta GOKTOPAHTYPH, Crewiani3oBaHoi BYeHoi pagu 3i crie-
yianbHocTi 041 «bo2ocoB’s» 3akoHogaBLem nepegbayarTbes iCTOTHI MOCTYNKYM TA YITKO BU3HAKOTbCS BCi OKYMeHTH 3BO siki €
eKBIBA/ICHTHI gepyKaBHMM JOKYMEHTAM. TaKOX 30KOHOGABCTBOM BU3HAYEHO, L0 JOKYMEHTH npo OCBITY, HAYKOBI CTyMNeHi Ta BYe-
Hi 3BaHHS, sIKi BUgaHi ocobam B 3BLJO, MOXyTb BYT BUSHAHHI SIK eKBIBAIEHTHI gepyKaBHUM GOKYMEeHTAaM. BTiM, iHCcTuTyLiani3avis
0020C/108'51 B CBITCbKIl cucTemi OCBITU BUMA2aE MOLLYKY HOBMX (OPM ii IPUCYTHOCTI B OCBITHbO-HaYKOBOMY MPOCTOPI YKpdiHy.

KnrouoBi cnosa: agmiHiCTpatBHO-NPABOBI 2apaHTil, 3aKkaagm BULLOI §yXOBHOI OCBITH, 3aKOH YKpaiHn «[1po BuLLy OCBITY>»,
penieiviHi opaaHizauii, MiHICTepcTBO OCBITH i HAYKM YKPAiHW, KOMITET BepxoBHOI pagu YKpaiHu 3 MATAHb OCBITH | HAYKM.
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AHHOTaUMA. B cTatbe NpoaHaam3nMpoBaHbl AGMUHUCTPATUMBHO-NPABOBbIE 2APAHTUMN JesAaTeIbHOCTU YYPeKgeHUi BbICLLIe20
gyX0BH020 06pa30BaHMS B KOHTEKCTe COBPeMeHH020 00pa30BaTe/IbHO20 3aKOHOGATeIbCTBA YKPAUHbI. YYNTbIBAS HEGOCTATOY-
Hblii ypOBeHb HAy4YHO-MPABOBO20 M3Y4eHWst TeMbl M Y4NTbIBAS MHHOBALMOHHbIEe MPOLeCChl B YKPAMHCKOM 00pa30BaTe/IbHOV
Cpege, HaLWA pa3Begkad B OfpegesieHHoV cTeneHn BOCrnoHsaeT npobesibl B MCCIeqoBaHMM 3ToV npobiematku. HecMoTps Ha
3ageknap1poBaHHble HOPMbl B 00pA30BaTe/IbHOM 30KOHOGATe/IbCTBe AgMUHUCTPATUBHO-NPABOBbIE 2apPAHTUN JesiTe/IbHOCTH
yupexxgeHuii BbiCLIe20 gyXOBHO20 00pA30BAHMS KAK Pen2no3HbIX OP2AHMU3ALMIT MPOJOIKAIOTCS (hOPMMUPOBATHCS.

HoBoe 06pazoBatesibHOe 3aKOHOGATENLCTBO 3A/I0XKMI0 HOBbIe 2aPAHTUM GJISl Y4PEXGEHNIi BbICLLE20 JyX0BHO20 00pPa30Ba-
HUS 1 ONPegesnio HoBYIO TPAEKTOPMIO pa3BMTHS 6020CI0BCKO20 00PA30BAHMS. B YOCTHOCTH, 3KOHOM COXPAHSIETCS ABTOHOM-
HOCTb 0T MOH YKpawHbl, nipyu 3TOM B pe3y/ibTaTe npoxoxgeHnsa akkpegutaumm 3B8/]0 Mo2yT BbigaBaTb guIiioM 20CygapcTBeH-
Ho20 06pa3ua. 3akoHogaTeNb MO3BOASeT PeNnaMO3HbIM OP2aHM3ALMAM MAKCMMAIbHO KOPPEeNMpoBaTh 0OpasoBaTe/bHyk0
nonmtnky 3B1O, onpegensTb nNpuHUKMbI gesaTeIbHOCTU CTYgeHYecko20 camoynpasienus. O npouegype AnLeH3npoBaHms m
AKKPeguTaumm, OTKPbITME ACMPAHTYPbI M JOKTOPAHTYPbI, gUCCEPTALMOHHO20 COBETA Mo crieynanbHoctn 041 «boeocioBues»
3aKoHogaresniem npeqgycmMaTpuBaloTcs CylleCTBeHHble YCTYKM 1 4eTKO MPpU3HAaloTca Bce gokyMeHTbl 3B/JO KoTopble ABAS0TCA
3KBMBAIEHTHbIE 20CYgapPCTBEHHbIM GOKYMEeHTaM. TakKe 3aKOHOgaTeabCTBOM OnpegesieHo, YTO oKyMeHTbl 06 06pa30BaHmm,
YU4eHbIX CTeneHsIX U y4eHbIX 3BaHMSX, BbIGaHHbIX imuam B 3BO, Mo2yT ObiTb MPU3HAHWM KK SKBMBANEHTHbIE 20CYJapCTBeH-
HbIM GOKYMeHTaM. Bripouem, uHCTuTyumanmusayms 6020C10BMs B CBETCKON crcTemMe 06pa3oBaHms TpebyeT noyucka HoBbIX popm
ee Npu1cyTcTBYS B 06pa30BaTeIbHO-HAYYHOM MPOCTPAHCTBE YKPAUHDI.

KntoueBbie ¢10Ba: agM1HNUCTPATUBHO-NPABOBbIE 2APAHTUM, YYPeXgeHns BbICLLIe20 gyXOBHO20 00pa30BaHus, 3aKoH YKpa-
1HbI «O BbiCLLeM 00pa30BAHNM», PEN2MO3HbIE OP2aHU3ALMM, MUHUCTEPCTBO 0OPA30BAHMS M HAYKM YKpauHbl, KomuTeT Bep-
XOBHOW Pagb! YKpanHbl o BOnpocam o6pa3oBaHms N HayKy.

Summary. The article analyzes the administrative and legal guarantees of higher spiritual education institutions in the con-
text of modern educational legislation of Ukraine. Given the insufficient level of scientific and legal study of the topic and given
the innovative processes in the Ukrainian educational environment, our intelligence to some extent fills the gaps in the study of
this issue. Despite the declared norms in the educational legislation, the administrative and legal guarantees of the activity of
institutions of higher spiritual education as religious organizations continue to be formed.

The new educational legislation laid down new guarantees for institutions of higher spiritual education and defined a new
trajectory for the development of theological education. In particular, the law preserves autonomy from the Ministry of Edu-
cation and Science of Ukraine, and as a result of accreditation ZVDO may issue a state diploma. The legislator allows religious
organizations to maximally correlate the educational policy of ZVDO, to determine the principles of student self-government.
Regarding the licensing and accreditation procedure, opening of postgraduate and doctoral studies, specialized academic coun-
cil on specialty 041 «Theology», the legislator provides for significant concessions and clearly recognizes all documents of the
EITI that are equivalent to state documents. The legislation also stipulates that documents on education, scientific degrees and
academic titles, which are issued to persons in the ZVDO, may be recognized as equivalent to state documents. However, the
institutionalization of theology in the secular education system requires the search for new forms of its presence in the educa-
tional and scientific space of Ukraine.

Key words: administrative and legal guarantees, institutions of higher spiritual education, Law of Ukraine «On Higher Ed-
ucation», religious organizations, Ministry of Education and Science of Ukraine, Committee of the Verkhovna Rada of Ukraine
on Education and Science.

6araThboX CyCcHiIbHO-IIMBiMi3aIiliHuX 3MiH. I3 po3-

l l octaHoBKa mpodaevu. CycniipHO-TOMiTHYHL
BUTKOM 0OOTOCJOBCHKOI OCBiTH B YKpaiHi moB’a3aHe

3MiHM B YKpaiHi 00yMOBJIIOIOTH HOBi TeHIeHITil

Y PO3BUTKY OCBiTHBO-HAYKOBOTO AucKypcy. ChorogHi
OorocJioBChbKa OCBiTa y KOHGeciiiHil Ta nep:;xaBHiii cuc-
TeMi BUIIIOI OCBiTH € Ha MIIAXY 30JMKEHHSA, ajie pa3oM
3 TUM, 30epirae cBOO aBTOHOMHICTh Ta CIIeIu(pivHiCTh.
IcToTHi 3MiHE B cucTeMi BUIIOI OCBiTH, 30KpeMa BBe-
IeHHSA 00TOCIOBCHKOI OCBiTH, 00YMOBJIIOIOTH HEO0Xi -
HicTh MOAepHizaIii Mij0l HUSKHM OCBITHBO-HAYKOBUX
mporlieciB Ta iX, K I[iHHICHOTO IIePEeOCMUCTIEeHHS, TaK
i agMiHiCcTpaTHBHO-IIPABOBOTO PeryaoBaHHA. PeHO-
MeH 00T'0CJIOBCHKOI OCBiTH IIOCTA€ HUHI AK YMHHUK

dopMyBaHHA HOPMATHUBHO-IIPABOBOTO 3a0€3IIeUYeHH A,
103asAK 3a PaAAHChKUX YaciB 60TOCIOBChKA OCBiTa OyJia
mig haKTUYHOIO 32a00POHOI0, ¥ IePio He3aIeKHOCTL
BOHA OOMerKyBajlacAd YKPAiHCBKUM 3aKOHOJABCTBOM,
iTinexkuy 2014 p. Oy 0CTATOYHO 3HATI AUCKPUMiHAa-
IiliHi 00MeKeHHSA Y PO3BUTKY O0OTOCJIOBCHKOI OCBIiTH.
HesBarkarouu Ha 3aieKJIapoBaHi HOPMU B OCBiTHHEOMY
3aKOHOJABCTBIi afiMiHicTpaTUBHO-IIPABOBi rapaHTii
IiAJTBHOCTI 3aKJIAAiB BUINOI JYXOBHOI OCBiTU AK peJri-
TiiHMX opraHisaliii mMPoaoBKYIOTECA (hOPMYBATUCH.
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Amnaui3 ocraHHIiX mocaigskeHs i myoaikairiit. IIpo6.re-
Ma aaMiHiCTPaTUBHO-IIPABOBUX rapaHTiil AiAJIbHOCTI 3a-
KJaziB BUIOi Ayx0oBHOI ocBiTH (nasi — 3BJ10) He Haby1a
HAJIEXKHOT'0 BUCBITJIEHHA Y BITUN3HAHOMY HAYKOBOMY
nuckypci. OKpemi acmekTu 1iei mpobIeMaTUuKy aHaJi-
3yBaJIu TaKi yKpaiHChbKi mocaigauku sk M. Baciu [1],
O. Oarauk [2], I. Kyagepenko [3], 0. Pemernikos [4],
B. Xpowmens [5], fI. HopHuoiiBan [6], FO. lyasra[7]. Taxk,
M. Bacin 3ocepe:xye yBary Ha IUTaHHI HOPMATHUBHO-
IpaBOBOTO 3abe3neueHHA idIbHOCTI peJairiiHuX op-
raHisamii Ta ixX IpaKTUYHIN 3HAYYIIIOCTi Y PO3BUTKY
TPOMaJSHCHKOTO cycainberBa[1, c. 59]. O. [larauk ana-
JIidye 0COOJIMBOCTI BIIPOBAAKEHH Ta iHTerpaiiii ocsir-
HiX mporpam crnenianbHOCTi « Borocios’ssi» B cucremy
BUIIOI OCBiTH YKpaiHU Y KOHTEKCTi 3MiHM YKPaiHCHKOTO
3aKoHomaBcTBa [2, c¢. 34]. Hocaiguuk I. KyuazepeHko
3OiHICHIOE PETPOCIEKTUBHUI OIS IPaBOBUX 3acas
cranoBiaenHa 3BI10O, 3acHOBaHUX ITPOTECTAHTCHKUMU
KoH(peciamu Yrpainu [3]. Bueni 0. PemternikoB Ta
B. Xpomels xapakTepus3yOTh 0COOJIUBOCTI IPOIECY-
aJbHOTO (POPMYyBaHHA HOPMATUBHO-TIPABOBOI 06a3u [i-
anbHOoCcTi 3BIIO B uacTuHi BUBHAHHA JOKYMEHTIB ITPO
BUIITY OCBiTYy, HAYKOBi cTyIleHi Ta BueHi 3BaHH4A [4; 5].
S. HopHoiiBaH HA OCHOBI HOPMAaTHUBHO-IIPABOBUX aKTiB
posTIAmae MUTaHHA aKpeauTanii Ta gineusysauusa 3BI1O
[6]. FO. IIlyabra 3gitficHioe MOPiBHANBLHUI aHAJi3 OCBIiT-
HBOT'0 3aKOHOABCTBA ¥ KpaiHU Ta KpaiH €BpOmeicbKOTo
Coro3y, 0co0JiMBa yBara NpuUaiJsgeThCsa BUCBiTJIEHHIO
IIbOT'O MUTAHHA Y MidKHAPOAHUX IIPABOBUX JOKYMEHTaX
[7]. 3 oryiamy Ha HegoCTaTHIH pPiBEHb HAYKOBO-IIPABOBOTO
BUBUYEHHA TeMU Ta 3BaKA0UM Ha iHHOBAIiiiHI mpoIecu
B YKPaiHCbKOMY OCBiTHBOMY CEPEeOBUIIli, HAIIIa PO3BiI-
Ka € aKTyaJbHOIO Ta MOKJIUKAaHA IEBHOIO MipOIO 3aII0B-
HUTH IPOTAJINHU B JOCTIAMKEeHH] i€l mpobaeMaTuKM.

dopmyaroBaHHd Iijgei craTri. [IpoananisyBaTu
agMiHicTpaTHMBHO-IIPAaBOBi rapaHTil AiAJIbHOCTI 3aKJjIa-
IiB BUIITO1 IYXOBHOI OCBiTH B KOHTEKCTi Cy4acHOIO OC-
BiTHBOTO 3aKOHOJZABCTBa Y KpaiHu.

Bukaanm ocaoBHOro marepiaay. Ilicaa Tpusa-
JIOTO MOMIYKY PiBHOMAHITHUX aJbTepPHATHUB IOI0
aaMiHiCTPaTMBHO-IIPABOBOT'O PETyJII0BAaHHA NiAJIbHOCTL
3aKJIaJliB BUIIOI JYXOBHOI OCBiTH, CTAJIO 3pO3YyMiJIO,
10 6e3 3MiH B OCBiTHBOMY 3aKOHOJABCTBi CICTEMHO
BUPIIINUTHY Ile MUTAHHA € BKpai mpobsiemaTuyuso. Bia-
TaK, Jiepu PeJiriiHuX opraHisaliii moyajan ak TUBHO
3BepTaTHUCA 0 BIAJHUX IHCTUTYI[IN 3 METOIO HETAITHOT'O
BHECEHHA BiITOBiTHUX 3MiH 10 YKPAlHCHKOTO 3aKOHO-
nascTBa. 14 grororo 2013 p. 'ostoBa KoMiTeTy 3 IUTAHD
HayKu i ocBiTu BepxosHuoi Pagu Ykpainu (zani — BPY)
JI. I'puHeBUY mIpoBeJa 3yCTPidU 3 IpecTaBHUKAMU
penirifiumx opranisaiiii 1100 BUpileHHa TpodaIemM
JIep’KaBHOT'O BUBHAHHSA Pe3yJIbTaTiB OCBITHHOI Ta HAY-
KoBoi mianbHOCTi 3BI1O Ta MOKJIMBOCTEI TOAATBITIOTO
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PO3BUTKY 60r0CcI0BChKOI ocBiTH i Hayku [8]. Ha mouar-
Ky, IPOIIOHYyBaJiocsa (PaKTUUHO IMOJiTUUHE PillleHHs,
nep:xaBa BusHae nokymenTu 3BJ1O 6es BixmoBigHUx
Jep:KaBHUX MeXaHi3MiB TAKOTO BUSHAHH.
O6roBopeHH4 1iel MPo6eMu y GiJIbII ITUPIIIOMY
(dopwmari Binbymoca 2—3 kBiTHA 2013 p. HA KOH(DEPeHTITil
«Borocyios’s B YKpaiHi: opraHisaliiiHuii Ta OCBiTHBO-
HAYKOBUI KOHTEKCT», B AKill B3AJIU yUaCTh IIPeICTaB-
auku BPY, MinicrepcTBa ocBiTu i Hayku YKpaiHnu
(manxi — MOH), 1yX0oBHUX i CBiTCBKUX ITIEHTPiB 60T0-
CJIOBCBHKOI HAYKU Ta OCBiTHU, iHO3eMHi mesieratu. Pesyinb-
TaTOM POOOTH cTaja pe3oJamIlia cupamoBana 10 MOH
ta BPY, vy AKiit 6yu BUKJIaJeHi IPOoIo3uIlii Ta 0CHOBO-
TMOJIOXKHI IPUHITUAIIN, II10 TIOBUHHI OYJIU JIATTHA B OCHOBY
3MiH yKpaiHchKOro 3akoHozmascTia [9]. Bigrak nmpu
KoMmiTeTi 3 muTaus HayKu i ocBiTu BPY 6yia crBopena
poboua rpyia 3 onpaiijoBaHHS IIPaBOBOIO MeXaHidaMy
BU3HAHHSA Pe3yJIbTAaTiB 00T0CJI0BCHKOI OCBiTH i HAYKH.
Y pesyJsbTaTi :KBaBUX QUCKYCil, YWieHU po60UOi rpy-
1 PO3POOUIY KOMIIPOMiCHUM BapiaHT 3aKOHOIPOEKTY,
axuii 20 yepBHsa 2013 p. 6yB 3apeecTpoBaHuii y BPY
nig HasBow «IIpoekT 3aKOHY IPO BHECEHHS 3MiH I0
IessKUX 3aKOHIB YKpaiuu (111010 BUSHAHHS JOKYMEHTIiB
IIPO OCBiTY Ta HAYKOBi CTyNIeHi, 10 BUJAIOTHCA LyXO0B-
HUMU HaBUYAJIbHUMU 3aKjgagamMu)» (peectp. Ne 2380a)
Ta BKJIIOUEHO 0 MOPAAKY AeHHoro BPY ma 2 BepecHa
2013 p. [10]. Cuxig sayBaskuTH, 1110 3aKOHOIIPOEKT OYB
OJHOT'0JIOCHO cXBaJieHuU KoMmiTeTrom BPY 3 nurausn
OCBiTH 1 HayKH, a TaKOK IIiITPUMaHU BciMa KepiB-
HUKaMU peJIirifHuX opraHisariil Ta yroBHOBaKeHOIO
BPY 3 npas moaunau B. JIyTKOBCBbKO0IO0, BTiM He OTPUMAaB
OiATPUMKH Bi mpodisbHOTO MiHicTEpCTBA.
CycrinpHO-TIOJIITHYHA cUTyallid B YKpaiHi o6ymo-
BUJIA BUPIiIlIeHHA GiJbIlI HaraJabHUX TPOOJIEM, TOMY
nmUTaHHA OOTOCJIOBCHKOI HAYKU i OCcBiTH OYyJIO HA TIEB-
HU yac Bigkaazeno. Ilicaa «PeBouroIrii rigzaocTi»
Ta 3Mminu Baaau B KBiTHi 2014 p., MOH imimnirosaio
roJIoOCyBaHHSA 3a HOBUM 3akoH YKpaiuu «IIpo Bumry
ocBiTy». BigTak mocrasa MOKJIUBICTh iHTErpyBaTH
IIo HI0T0 MOJIOKEHb HAIIPAI[IOBAHHA 3aKOHOIPOEKTY
Ne 2380a. AHajis MbOro JOKYMEHTY ITOKa3aB, 110 BiH
BpaxoByBaB inTepecu 3BJ10, HafgaBaB iM peasbHOI caMo-
BPAIHOCTI, CIIPOCTOBYBAB IIPOIEAYPY JilleH3yBaHHS Ta
aKpemuTallii, a TAaK0K HO3BOJIAB 3IilICHIOBATH OCBITHIO
IisIbHICTE 6e3 JIileH3yBaHHA Ta aKpeauTallii, BUaamoun
ITOKYMEHTH IIPO BUIIY OCBiTY BiacHOro B3ipisa. OKpim
IIBOT'0, KOHIIEIITidA 11010 JilleH3YBaHHA Ta aKkpeauTaIii
3BJI0 icToTHO cITpoCTOBYBAaJIa IIPOIEAYPU i CKACOBY-
BaJjia eBHi HopMU (IIPUMipoM, CTpPOTe peryJroBaHHS
MarepianbHO-TexHiuHOI 6a3u). Ile nosBoasamo 3BIO
JIETKO JIETaJIidyBaTH CBOIO OCBITHIO HiAJbHICTH Ta iHTE-
TpyBaTHUCA B CUCTEMY HaAIliOHAJIBbHOI OCBiTH, 30epiriin
mpu 1bomy cratyc 3BIIO sk pemirifinoi opranisarii.
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Bigrak, 1o 3Y «IIpo Buiiy ocBiTy» 0yJI0 3aIpoIio-
HOBaHO BHECTHU KiJIbKa IIPaBOK IO CTaTell Ta JTOIOBHUTU
nepeJsrik MpUKiHIeBUX MoJIo:KeHb. CTaTTi cTOCyBamucs
BUIaHHA JUILJIOMiB IeP:KaBHOT0 3pasKa, miJICyMKOBOL
arTecTallii, TPOXOMKeHHA aKpeauTaIlii Ta JireH3yBaH-
Hs, HATOMICTb IepPeXiHi MOJ0KEeHHA BUPINTyBa U I~
TaHHS BUSHAHHSA PaHillle OTPUMAHUX JOKYMEHTIB II10/I0:
IIPOXOIYKEHHA aKpeInTallil; BITKPUTTA acIlipaHTypu Ta
JTOKTOPAHTYPH; MiAJBHOCTI CIelialisoBaHNX BUEHUX
paz; Ipo OTpUMAaHHSA BUIIOI OCBiTH; TPO IPUCBOEHHA
HAYKOBUX CTYIEHiB Ta BUEHUX 3BaHb. 30KPeMa, B IIbOMY
IPOEKTI BIepIlle Ha 3aKOHOLaBUYOMY PiBHi aKTyasi-
3yBaJiocsd ¥ MUTAHHSA IPO BUOKPEMJIEHHSA 60Tr0CcI0B’
B OKpeMy rajy3b 3HaHb. BUCYHYTi po60Y0I0 IPYIIO0
MPOHO3uUIlii 6yJIu BKJIIOUEHI 0 TPOEKTY 3aKOHY Ta
mporoJiocoBaHi 8 KBiTHs 2014 p. B mepIrioMy YuTaHHi,
OITicJIsg IIepeaHi 1o APYyroro unTauHsa. BuHukasia mesHa
CYIIePevyHiCTh 11010 Toro, uu moBuHeH 3BI1O mpoxogutn
JileH3yBaHHA, YU OAPa3y aKpeauTaIlito, BTiM y KiHIle-
BOMY pe3yJabTaTi yci mpomosuitii 6yiu mpuiiHATI.

Hosuii 3V «IIpo BuIy ocBiTy» meBHOIO Mipoio I0-
JTOJIaB KOPJOH MisK JepKaBHUMU Ta TYXOBHUMY 3aKJIa-
JaMu BUINOI OCBITH y PO3BUTKY OOTOCIIOBCHKOI HAYKH
i ocBiTu, no3posuB inTerpyBarucsa 3BI0 B HanioHAIBHY
OCBiTHIO cucTeMy 36epiraiouu Ipu bOMY HaJIEKHUHN
piBeHBb aBTOHOMII Ta pesiriliny crenudiky cBoel gifgab-
Hocti. Tak, 3rigHo HOBAaIill mpodinsHOrO 3aKomy 3BIO,
sAKi crBopeHi BigmoBigHO M0 3V «IIpo cBOGOMY coBicTi
Ta peJiriiiai opraumisaiiii» , oTpuMaI MOMKJINBiCTH HA
Jep:kaBHE BUBHAHHSA IX OCBITHBOI Ta HAYKOBOI AiAIBHO-
cti [5]. SayBamkumo, 1110 3aKOH He BUBHAUAE OKPEMOTO
HOHATTA «3aKJIaJ BUIOI JYXOBHOI OCBITH» 11 pO3yMie
oro y craryci pesirifinoi opraxisaiiii, mopsmgoK CTBO-
PeHHA Ta AiAJbHOCTI SKUX i HajaJ i peryamoTbeda 3Y
«IIpo cBoGoxy comicTi Ta pesiriiini oprauisarii». Briwm,
3Y¥ «IIpo BHUIIlYy OCBiTYy» CTBOPIOE HOBi MOYKJIMBOCTI Ta
Hagae 6iabire npaB Ak 3BI1O, Tak i iXx BUITyCKHUKAM ¥
HayKoBo-memaroriunmm mpariBaukam (gasai — HIIII).

3Y «IIpo Bumry ocBiTy» mpobaeMi BAIOI JYXOBHOI
OCBiTH BiJBOIUTH HU3KY ITOJOKEHbD, IKi BBasKaeMo 3a
IoIisibHe mpoaHasisdyBaru. Tak, ct. 3., M. 3. «rapanTye
He3aJeKHICTb 300y TTs BUIOL OCBITH BiJ MOMITUUHIX
mapTiit, TpoOMaicbKUX i pesnirifiHux oprauisaiiii (okpim
3aKJaaiB BUIOL yxoBHOI ocBiTH)» [11]. IluMm myHKTOM
BUBHAUYAETHCHA, 1[0 YKPAIHChKE 3aKOHOIABCTBO HAZA€E
IIPaBO PeJirifHUM opraHisaliam 34iiCHIOBATH IIPAMUIKI
BILTUB Ha AiaabHicTh 3BIO, aKi € cTBOpeHi HUMHA.

V nepriii pegaxiii 3V «IIpo Buimy oceiTy» y ct. 24,
n. 12 3asznavasnocs, o 3BI10, aKi 6aKatoTh BHOCUTH
iH(popMalliro Ipo BUAaHi BJacHI HUMU TUIIJIOMU IIPO
BuIny ocBity 1o €IEB 3 muTaHb 0CBiTH, MalOTh TPOUTH
ginensyBanua. 3BI10, aki 6a:xaioTh BUIaBaTU JUILIOMHI
Iep:KaBHOTO B3ipIlsd, IOBUHHI IIPOUTHU aKpPeIUTAI[iI0

0oCBiTHBOI Tporpamu. @opMyTIOBAHHSA «AKi 0a:Ka0Th»
BKas3yBaJIo Ha Te, 1110 3BI1O me 30608’ a3aHi Oyau mpo-
XOIUTHU Hi JIilleH3yBaHHSA, Hi akpeauTailii. CborogHi
11 HOpMa € CKacoBaHa y 3B’ A3KY 3 HAOYTTAM Aii iHmmrmx
HOPMATHBHO-TIPABOBUX aKTiB.

Cr. 32. 3Y «Ilpo BuIly ocBiTy» BU3HAUYa€ MPUHITA-
M, sIKi € OCHOBOMOJOMKHUMMU IJIA JisJIbHOCTI 3aKJja-
niB Buroi ocBitu (maini — 3B0O). UeTBepTuii IpUHIIUI
nepenbavae «He3aJeKHICTh Bi MOJITUUYHUX TTAPTiii,
TPOMAaJIChbKUX i pesirifiHuX opraxiszarii (oKpim 3akJa-
IiB BUIIOI 1yX0BHOI ocBiTH)» [11]. AK 6auumo, e
TIPUHITUI € BuKJoueHHAM 1ad 3BIIO 3 ornany mHa ix
0COOJIMBU CTATyC B CUCTEMi OCBiTH, IT03aAK BOHU €
BimoKpemeHi Bix mepsxkaBHOro Brpyuanud. 3BIIO Ges-
MocepeHbO 3aJIeKaTh Bij] pesririiHnX opramisaiii, axi
iX CTBOPMJIA ¥ B IIPaBi BU3HAYATU IPUHIIUIIU JiATb-
HOCTi IIUX OCBiTHiX iHCTHUTYIi#l BiAIIOBiZHO 4O CBOIX
craryTiB. et npuHIUT IOMUPIOETHCS HA BCi 6€3 Bu-
HATKY 3BI1O, ocKinbKu Bci BoHU BigmoBigHo xo cT. 11
3Y¥ «IIpo cBobGoxy coBicTi Ta peJiriiini opranisaii»
CTBOPIOIOTHCA PeJIIriiHIMU YyIPaBIiHHAMYU 3 MEeTOIO
i ITOTOBKHY CBAIIEHOCJYKUTEIIB Ta iHIIMINX HeoOXiqHIX
I IX QYHKI[IOHYBaHHSA PeJiriiHUX CIelliaJbHOCTeMH.

Cr. 40. periiaMeHTy€ OiAJAbHICTD CTYAEHTCHKOTO
camoBpanyBanua y 3BO i mepenbauae IpUHITUON BiT-
MMOBiTHO 10 AKMX 1OT0 OPraHy IMIOBUHHI JiATH, 30KpeMa
«He3aJeKHOCTI BiJl BIIMBY MOJIITUUYHUX HaPTiil Ta pe-
JiriiHuX opraxisaiiii (OKpim 3aKJaJiB BUIIOI JYXO0B-
HO1 ocBiTH)» [11]. OcobauBuUii cTaTyc 3a Ii€’0 HOPMOIO
3HOBY oTpuMyioTh 3BIIO, 110 pesiriiini oprauisarii,
AKi IX CTBOPIOIOTh, MOXKYTh 3iICHIOBATY II€BHUI BILJINB
Ha JisIIbHICTH CTYAEHTCHKOTO CAMOBPSALYBAHHS B ITUX
OCBIiTHIiX iHCTUTYIIilA.

ITono xepiBuumrea 3BIO ct. 42. y 1. 6 Bu3Hauae,
10 «IIOPSAAOK IIPpU3HAUeHHA KEPIiBHUKIB 3aKJaliB BU-
1101 AYXOBHOI OCBiTU PeryJIIOeThCA IXHIMU cTaTyTaMu,
3aPEECTPOBAHNMY Y BCTAHOBJIEHOMY 3aKOHOTAaBCTBOM
mopanky» [11]. Ila crarTsa uiTko BKasye Ha Te, IO
3BIO mix yac npolenypu npusHauYeHHA KePiBHUKIB
He KepyeThcsa BuMmoramu BcranoBaenumMu 3¥ «IIpo
BUIITY OCBiTY», a BIaCHUM CTaTyTOM, 3aPEECTPOBAHUM
y mepeabaueHOMY 3aKOHOJZABCTBOM ITOPAIKY. BiaTak,
MMOBHICTIO YHEMOKJINBJIIOE BIIJINB AeP:KaBU HA IIPU-
sHauenusa KepiBauka 3BI1O, He 3000B’s13y€ JOTPUMY-
BATHCSA MPOIEAYP IOJIOCYBAHHA Ta BiAIOBIAHNX BIMOT
o kaunuaarta nepenbaueHux 3Y «IIpo Buiry ocBiTy».
Cutiz 3ayBasKuTH, 110 € JOCUTH IIONIUPEHOIO IPAKTUKA
cepen 3BI10, Konu KepiBHUK He 00MPAETHCS CIIiIBHO-
TOIO OCBITHBOI JYXOBHOI iHCTUTYIIi1, a TPpU3HAUYAETHCA
JimepoMm peJririiiHoi opraxisarrii.

¥V npuKiHIIEBUX Ta IEePeXiTHNX MOJTOKEeHHAX . 18.
BCTAHOBJIEHO, IIIO «IIiJ] Yac MPOXOKEeHHA y mepeaba-
YeHOMY 3aKOHOaBcTBOM MopAAKY 3BIIO npotenypu
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JIiITeH3yBaHH Ta aKpeauTallii ocBiTHLOI mporpamMu 3a
crerniajgbHicTIO « BorocyioB’sa»,, CTBOPEHHS Ta AisJILHOCTL
acmipaHTypu, JOKTOPAHTYPH, CIeIiali3oBaHoi BUeHol
pamu nmporo 3BJIO 3a ramyssio 3HaHb «Borocaos’sa»,
IOKYMEHTHU IIPO BUINY OCBiTY, HAYKOBi cTyIeHi Ta
BUEHi 3BaHHS BUKJAAadiB (IeJarorivumx i HAyKOBO-
mefaroriyHmXx IIpaIiBHUKIB) i wieHiB crelriagizoBanol
BueHOI paau, suzani 3BI0, BBayKaOThHCA €eKBiBaJIEHT-
HUMH BiATIOBiTHUM JOKYMEHTaM, 1[0 BUAAIOTHCA Y TIe-
penbaueHOMY 3aKOHOZABCTBOM IMOPAIKY» [12].

IIs HOpMa cTaJsia BasKJIUBUM KPOKOM Ha 3yCTpiu
peniriiHuM oprauisamiaM y HOAAJbIIIOMY PO3SBUTKY
aKajgeMiuHOro 60TocJIoB’ s, MO3aAK IIPUPIBHIOE JOKY-
MEeHTH HayKOBO-Tlefaroriunux npamisaukis 3BIO xo
IepsKaBHUX Y IpoIeci TPoXoI:KeHHA JepsKaBHOI Jera-
Jaizarii OcBiTHIX i HAYKOBUX IIpOrpam 3a CIIeI[iaJIbHiCTIO
«Borocmos’sa». ¥ ceprui 2015 p. KMY 0yJi0 npuitHSITO
noctanoBy Ne 33652, sKa 3aTBepauJia BigmoBigHM I
TOPAIOK Ipollenypu BusdHauHsA [1].

HactynmHuM Ba)KJIMBUM JOKYMEHTOM IIOJ0 BU3HAH-
Ha nokymenTiB 3BI10 6ys Haxas MOH Bix 08. 04. 2016
p. Ne 381 «esaki nuTaHnHA Aep:KaBHOTO BUBHAHHS J10-
KYMEHTiB ITPO BUINY AYXOBHY OCBiTYy, HAYKOBi CcTyIeHi1
Ta BUeHi 3BaHHsA» [14]. 3rifHO HbOTO 6YJIO 3aTBEPIIKEHO
TOJIOXKEeHH Ipo ABi Komicii: Kowmicito 3 gep:xaBHOTO
BU3HAHHA JOKYMEHTiB IIPO BUIIY IYXOBHY OCBiTY [15]
ta Komiciro 3 mep:KaBHOT0 BUSHAHHSA JOKYMEHTIB IIPO
HAyKOBi cTymeHi i BueHi 3Bauus [16]. [Jo mepcoHanbHO-
npodeciiiHOTO CKJIaay MUX KOMiciil yBifimam mpen-
craBuuku: MOH; 'pomaachbKoi paau 3 IUTAHD CIIiBII-
parii 3 mepKBaMu Ta peJIiriiHMMM opraHisamniamu;
pexirifirux oprasxisaiii; 3BO, aKi MmaroTh JIileH3iio
Ha OCBITHIO IiAJBbHICTD B rayysi suaub «Bborocyos’s»,
a TaKOJK JBa WJIeHa IIPaBJIiHHA I'POMAICHKOI opranisarii
«E€BaHTeIbChKA aKpeAnTAaIliliHA TeOJIOTiUHA acoIialia»
[17]. Tak, mpumipom Komicito 3 nep:xaBHOTO BUSHAHHSA
IOKYMEHTiB PO BUIIY IyX0BHY ocBiTy y 2018 p. 6yJ10
OPUIHATO IO3UTUBHE pPillleHHs 11010 1427 guiiomis,
BU3HAHO 83 nuIirioMa IIpo HayKoBi cTymeHi Ta 19 mpo
BueHi 3BaHHA [11].

Y makasi MOH «IIpo sarBepm:kenusa [lopagky
IPUCBOEHHA BUeHUX 3BaHb HAYKOBUM i HAyKOBO-
memarorivHUM IIpaIiBHUKAaM » IIpo ocobsuBicTs 3BIO
naeTbcsa B OKpeMHuX yacTuHax. Tak, y 3arajibHUX I10-
Jgo:xeHHAX B II ab3ari 2 IyHKTY BU3HAYAETHCH, 1110
pimeHHA Ipo MpuUcBoeHHA BueHux 3BaHb HIIII 3BIIO
MoOXKe mpuiimartucsa BueHumu pagamu 3BIO, craryTu
(TmoJI0XKEeHH) AKUX 3apEeECTPOBaHi y mependauyeHOMY
3aKOHOJaBCTBOM IIOPAAKY, AKi MIPOUIIIN MPOIeAYPY
JIiIeH3yBaHHs OCBiTHBOI MifAJBHOCTI, i 38 YMOBU J0-
TPUMAHHSA BUMOT, BusHaueHux 1ium Ilopaaxom» [12].
TobTo, micaa 1. 09. 2018 p. BueHi 3BaHHA IpaIiBHA-
KiB pesiriiHMX OCBiTHIX iHCTUTYIIi#I BUBHAIOTHCA AEP-
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JKaBoIo Jiuire Ti, aki mpucBoeui 3BI10, 1o orpumann
Y BU3BHAUEHOMY 3aKOHOJAaBCTBOM IIOPAAKY JIiIeH3ii0
ta moxanu 1o MOH arecramiiiny ciipaBy IIpo 3aTBep-
IKeHHd pinmeHHA BueHol paau 1poro 3akjaamy Miom0
OPUCBOEHHA BUEHOTO 3BaHHA. Bimomo, 110 micad oT-
puUMaHHA JileHsii 3akIagoM 0CBiTH, 0COOM MOXKYTh
IpeTeHyBaTH Ha BUeHe 3BaHHS JOIIeHTa uepes 5 POKiB,
mpodecopa — 10 poxkis. IIoxo BusHAHHA CTAXKY IIPAIliB-
uukis 3BJ10 3akoHOmaBEIb 3HOBY 3POOMB BUHATOK, IAJI
HIIII 3BI10 BpaxoBY€eThCS CTaK ITeAAarorivHOI po60oTH
y 3BI10O, craTyTu (IIOJI0KEHHS) AKUX 3apeecTpoBaHi
Y BUBHAUEHOMY 3aKOHOAABCTBOM mopaAaky [12]. Orxe,
roau 3BI1O mae nineHsiro Ta mogae aTectamniiny cupa-
By ocobu 1o MOH, To cTa Ha HAyKOBO-TIeIaroTiuHmX
mocajiax OTPUMAaHUM [0 JIineH3ii 3apaxoByeTbCA IPU
TPUCBOEHHI BUEHOTO 3BaHHA.

OKpeMHUM OYHKTOM HepexigHux moJoxkeHsb 3Y «IIpo
BUIIY OCBiTY» BH3HAUYAJIOCS, 1[0 6Oroca0B’ a Mae 0yTu
BHOKPEMJIEHO B OKpeMy ranaysb. Binrak y aroromy 2015
p. 6yJ10 OIPUIIOLHEHO [IJIA TPOMAaJICbKOT'0 OOTOBOPEHHA
npoekT HamionanbHoI cTangapTHOI Kiracudikaiii ocsi-
TH 1040 cuerniaabuaocTei III ocBiTHRO-HAYKOBOTO PiBHSA
ta IV HayKoBoro piBHiB ocBiTu. Ilepeiik crermiaabHOC-
TeH I10[0 XPUCTUAHCHKOT0 00T0C/I0B’ 51 OYB OIpaIibo-
BaHUH MiKKoH(pecifiHo0 po60U0I0 IPyIIoio, AKa Jidma
Ha 6a3i YKpaiHCHKOTO KaTOJIUIBKOTO YHiBEPCUTETY,
110 cpopmMyBaJia BiciM cireriiaJbHOCTEH Ta MiATOTYyBaIA
ix macmopTtu: 01. Hormaruka; 02. Bi6aiicTuka; 03.
IcTopuune 6orocsos’si; 04. Jlityprika; 05. IlepkoBHa
icTopis; 06. MopaabHe 60r0oCI0B’ s i corianbHe BUEH-
Ha; 07. Kamoniume (IlepxoBue) mpaBo; 08. [IpakTuune
6orocaoB’a ta 09. cuemiaabHOCTI iHIITNX KOHMeECi.

Briwm, nisuimre craao 3posymino, 1o raaysi Ta cie-
IiaJbHOCTI MalOTL OYTH iJeHTUYHI HA YCiX YOTUPHOX
PiBHSX BUINOI 0CBiTH Bij 6aKaIaBPChKOTO A0 JOKTOP-
cbKoro. [To3adak, Ha IPaKTHII] Ile TPU3Bee A0 TOTO, IO
Yy IPOIIeci IPOXOMKeHHI JIIIeH3yBaHHA Ta akpeauTarii
Ha I ra Il piBHax Bumoi ocsitTu Ak 3BO, Tax 3BI1O 6y-
IyTh 3MYIIIEHi JilleH3yBaTu Ta aKPeIUTYBaTU KOKHY
CIIeI[iaJIbHiCTh OKPEMO, IIT0 CTBOPIOBATHUME 3HAUHI ITe-
PEeIIKoAM V POSBUTKY OOTOCIOBCHKOI OCBIiTH B IIijIOMYy.

Bigrak, srigao moctamoBu MOH Ne 266 «IIpo 3a-
TBep KEeHHs IIepeJIiky rajayseii 3HAHb i cIeriaJabHOC-
Tell, 3a AKUMHU 3MiMCHIOETHCA IIiATOTOBKA 3400yBaUiB
BuIoi ocBitu» Bix 29 kBiTHa 2015 p. [14] «Borocos’a»
cTae okpemoio raxyssio sHauasa 04 BorocioB’s 3 Kogom
cueriaabHOCTi 041 Borocaos’a. I1a ramyss nepenbauae
MOYaTKOBUU PiBeHb BUIIOI OCBITH — MOJIOAIINH OaKa-
JaBp, IepIIuii piBeHb — 0axKajgaBp, APYTruil piBeHb —
MaricTp; Tpetiii (0CBiTHbO-HAYKOBUIT) piBeHb — JOKTOP
(dinmocodii Ta HayKoBUiT piBeHb — MJOKTOD HAYK [4].

Hacrynraum eramom micad saTBepAsKeHHA rairysi
Ta CIIeIliaJbHOCTEMH € IIiATOTOBKA OCBITHIX cTaHIapPTiB.



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 12(34), vol. 1, 2020

// Administrative law and process; finance law;
information law //

6 kBiTHA 2016 p. OyJI0 3aTBEPAIKEHO II€PCOHATbHUIHA
ckuag migkomicii 041 Borocsos’ss HaykoBo-MmeToguuHOL
Komicii 4 3 rymaHiTapHIX HaYK Ta O0TOCJI0B’ I CEKTOPY
BuIoi ocBiTu HaykoBo-metoauunoi pagu MOH Vkpa-
iam [15]. IIpu onpamoBaHHi cTaHAAPTY BUIOL OCBiTH
3i cmerntianbHOCTi 041 Borociios’a 0yJ10 BpaxoByBaTu
KOMIIeTeHTICHU ITiIXi/T, KOJIU CTaHAAPT PEryJIioe JUIIe
HOPMATHUBHY YaCTUHY HAaBUAJILHOTO IJIAHY, AJIA IIePIIO-
ro piBHSA BUIIOI 0cBiTH 11 yacTKa ckiaazgae 50% , miasa
Ipyroro piBus Buiroi ocBitu — 25% , iHIma yactuHa
HaBYAJBbHOTO IIJIaHY BU3HAUAEThCA caMmocTiiiro 3BO.
Oco0uBicTh, AKa BpaXoByBaJiacsa IPU Po3poOdIIi cTaH-
IapTiB € Te, 1110 60TOCTIOBChKA OCBiTa PO3BUBAETHCA AK
B IYXOBHUX, TaK i CBITCHKUX 3aKJagaX BUIIOI OCBiTH.
Jna mepmux € BasKJIUBUN aKIeHT HAa KOH(peCciHiNi
OCBiTi, HATOMICTD IJIA APYTUX — Ha MisKKOH(peCinHMI
0orocJI0BChKil ocBiTi. PekomMeHgaIlii 1010 po3pooKu
CTaHJapTiB BUIIOI ocBiTH Oysam ysaraibHeHi B Hakasi
MOH Vxpaiau Ne 600 «IIpo 3aTBepAsKeHHS Ta BBeJEHHA
B Iifo MeToAMYHUX peKOMeHIalliil 11040 PO3POOIeHHI
craumapTiB BuIoi ocBitu» Big 01.06.2016 p. [16].
ITosBa coenianbpHOCTI « Borocsios’si» B cekyasapu-
30BAHOMY OCBiTHBOMY IIPOCTOPi € OHUM i3 IIiJTOTHUX
iHHOBAIIHUX TPOEKTiB, 3 MOMEHTY HAOPAHHSI YMHHOCTI
mboro 3akouy. IIiATOTOBKA XPUCTUSHCHKUX OOTOCTIOBiB
€ TOCTYIIHOIO Uepes JIIIeH30BaHi Ta akpeIUTOBaHI ITPO-
rpamMu 3 60T0CJIOB’A B TAKUX 3aKJaJax BUIIOI OCBiTH,
Ak OcTposbka Axazemis, YKpaiHCbKUNA KaTOJIUIbKUI
yHiBepcuTeT, CxigHOYKpaiHChKMWI HAIliOHAJIBLHUN YHi-
BepcuTtet im. B. lana, XapKiBCbKU# HAI[iOHAJTbHUNI
yHiBepcuret im. B. Kapasina, IIliBgeHHOyKpaiHCHK U
Iep:kaBHUI megarorivHuii yHiBepcuTeT iMm. K. Yiuu-
cbKOT0, Kitacuunuii MpuBaTHUN YHiBEPCUTET Ta iHIIIi.
BigxpuTTsa 60roc/;ioBCbKMX OCBiTHiX mporpam y cBiT-
CBhKUX 3aKJIaJlax BUIIOI OCBiTHU Opi€eHTOBaHe Ha HiJ-

TOTOBKY 0OrocJIOBa SIK BUEHOTO IJIS TOT0, {00 MOTTU
B OOTOCJIOBCBKOMY PiBHi 00’€KTHBHO BUPIIIINTU IIPABOBi
ACIEeKTH AiAJbHOCTI pesiriiHux opraxisaiii.

Bucuosku. TakuM YnHOM, HOBE OCBiTHE 3aKOHOLAaB-
CTBO HaMaTaeThCA IIO0JIATH PO3PUB MisK JYXOBHOIO Ta
CBiTCHKOIO cCTEMaMHu BUIIOI OCBiTH. YKpaiHa B mo-
CTPANAHCHhKOMY IIPOCTOPI € «EAMHOI0 KPaiHoI0, B AKil
3IiMICHIOETHCA Tep)KaBHEe BUBHAHHSA PaHillle BUJaHUX
JUILJIOMiB PesIiriiHuX HaBYAJILHUX 3aKJIAMiB», 110 103~
Bossie 3BJ1O mpariroBaTy B Iep:KaBHUX YCTAaHOBAX Ta
iHIMUX cycninpHUX chepax, a TAKOK IPOJOBIKYBaATH
HaBUYAHHSA B acIIipaHTypi, JOKTOPAHTYPI Aep:KaBHUX
3aKJialax BUIIOI OCBiTH.

HoBe ocBiTHE 3aKOHOZABCTBO 3aKJIaJI0 HOBi rapaHTii
JIJIS 3aKJIaAiB BUIMOI TYXOBHOI OCBiTU Ta BU3BHAUMUJIO
HOBY TPA€KTOPii0 PO3BUTKY OOTOCIOBCHKOI OCBiTH. 30-
KpeMa, 3aKOHOM 30epiraerbcsa aBToHOMHicTE Big MOH
VYxpainu, Ipu IbOMY Y Pe3yJIbTaTi IIPOXO/:KeHHS aKpe-
puraiii 3BIIO Mo:KyTh BULaBaTH UILIOM AePKaBHOTO
3paska. 3aK0HOAaBellb J03BOJISAE PeiriiHuM opraHi-
3aIliAM MaKCUMaJIbHO KOPEJIOBATU OCBiTHIO IOJITUKY
3BI10, Bu3HaUaTH IPUHITUIIY JiAJIBHOCTI CTYIE€HTCHKO-
ro camoBpaayBauHsa. Illoxo nmpomenypu JinieH3yBaHHA
Ta aKkpeguTalil, BITKPUTTA aclipaHTypu Ta JOKTOPAH-
TypH, CIleliaIizoBaHol BUeHOI paau 3i creriajabHOCTI
041 «BorocioB’ss» 3aKOHOAABIIEM IIependavaoThCs
iCTOTHI MOCTYIIKY Ta YiTKO BUSHAIOTHCS BCi JOKYMEHTU
3BIO sakKi € ekBiBaJeHTHI [ep:KaBHUM JOKYMEHTAaM.
TakoX 3aKOHOJaBCTBOM BU3HAYEHO, 1110 TOKYMEHTHU IIPO
OCBiTY, HayKOBi CTyleHi Ta BUeHi 3BaHHH, AKi BUgaHi
ocobam B 3BI1O, Mo:KyTh OyTH BUSHAHHI AK €KBiBaJIeHT-
Hi gep:KaBHUM JoKyMeHTaM. Brim, iHcTuTymiagisaisa
60rocJI0B’ s B CBiTChKili cucTeMi OCBiTH BUMAarae Iorry-
Ky HOBUX (hopM ii IPUCYTHOCTi B OCBiTHHO-HAYKOBOMY
mpocTopi YKpainm.
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NPUHL NN CAMOCTIAHOCTI (MPUHLMIM CYBEPEHITETY)
TA AHTUNPOTEKLWIOHICTCbKI MPUHLUUNN Y COEPI
3ACTOCYBAHHSA CAHITAPHUX TA ®ITOCAHITAPHUX

3AXO0AIB 3A MPABOM COT

NMPUHUUN CAMOCTOATE/IbHOCTU (MPUHLNIM CYBEPEHUTETA)
N AHTUTTPOTEKUMOHUCTCKUE NPUHLNIDbI B COEPE
MPUMEHEHNA CAHUTAPHbBIX U ®UTOCAHUTAPHbLIX
MEP O MPABY BTO

.09VYdU FHKIIOLOX3 :09VdU IHdVYdIV :09VdU JHALUINIE

09vdU IHIdAD3Id0T0dUdU

PRINCIPLE OF INDEPENDENCE (PRINCIPLE OF SOVEREIGNTY)
AND ANTI-PROTECTION PRINCIPLES IN THE FIELD
OF APPLICATION OF SANITARY AND PHYTOSANITARY
MEASURES UNDER WTO LAW

AHoTaUif. Y CTATTi OCHOBHA yBa2a NPUJiNeHa XapakTepuCTuLi NPUHLMNIB CAMOCTINHOCTI, HegUCKPUMIHALT, HALIOHA/IbHO20
peXxumy Ta pexmmy HambinbLLIO20 CIPUSHHSA. 3a3HA4AI0YM, LLO 3a CBOIM CIIPSMYBAHHSAM TA 3MICTOBHUM HAMOBHEHHSM Lii NIPUH-
UMI1 HEOGHOPIGHI Ta NOGINSIOTLCA HA GBI 2pynu: NPUHLMI CAMOCTIMHOCTI (MPUHLMN CYBEPUHITETY) T AHTUNPOTEKLIOHICTCbKi
npyHUMIK (yCi iHLWI), a, TAKOX, Ha TO# (PaKT, WO iCHYIOTb MeBHi 0COBMBOCTI PO3yMiHHS TA 3ACTOCYBAHHS LmX NPUHUMNIB B EC,
aBTOP 30CepegXKye CBOI yBARY HA OCIGYKeHHS Takoi crneungiku y KOHTeKCTi BigMiHHOCTeli Big 6a30B020 3micTy npuHumniB COT.

BcebiyHuii aHania HaykoBoi niTepatypu gae 3mMo2y 3pobuTH BUCHOBOK Mo Te, wwo npobiemu npuHumnis npasa COT go-
cnigxyBaamcb 6a2aTbMa HAYKOBLSIMM, Td, WO Nepesik Lmux MpuHUMNIB MOXe gelyo Bigpi3HATUCS, OGHAK, Y LiIOMY € JOCUTb
CTabiNbHUM.

Y cTatTi aBTop 0bfpYHTOBYE BMCHOBOK MPO Te, WO NPUHLMI CAMOCTINHOCTI, € gy)Ke MOTY)XHUM T MPOTeKLiOHICTCbKUM 3a
CBOEIO MPUPOGOI0, HA MPOTHUBARY SKOMY BUOYgOBYETLCA Lina CUCTeMA NPUHUMIIB (QHTUMPOTEKLIOHICTCbKMX), SIKi Y CBOIM CyKyn-
HOCTi MOKNMKAHI 0BMEXUTI MPUHLMI CAMOCTIFHOCTI 3agas po3LumpeHHs Ta nibepanizavii MixxHapogHoi TopaiBai.

Y cuctemi aHTMRPOTEKUiOHICTChKMX npuHLUmMniB npasa COT aBTop BUOKPeM/Itoe 6a30BY KOMMOHEHTY (MPUHLMM HEGUCKPUMI-
Hawii), pexxumHy KOMIOHeHTY (MPUHUMIN HALIOHAIbHOR0 PeXMMY Ta pexuMy HaibiIbLLIO20 CPUSHHS), IHPOPMALiiFiHy KoMMo-
HEHTY (MPUHLMA TPAHCNAPEHTHOCTI) Ta 3MICTOBY KOMIOHEHTY (MPUHLMAM HAYKOBOI 06[PyHTOBAHOCTI TA 2APMOHI3aLii).
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[0I0BHUM MPAKTUYHUM [HCTPYMEHTOM peanizavii npuHUMNY HegUCKPUMIHALi aBTOPOM YOA4YAETbCS MEXAHI3M BU3HAHHS
€eKBIBAIEHTHOCTI. YneHu COT BU3HAIOTb CAHITAPHI Ta PITOCAHITAPHI HOPMM IHLLIMX YNIEHIB K eKBIBANEHTHI (HABITb SIKLLO BOHM
BigpIi3HSIOTbCS Big BAACHMX) y TOMY BUNAGKY, SIKLLO eKCopTep geMOHCTPYE iMIopTepy, L0 H020 3aX0gu gocsi2aioTb HAAEKHO20
PiBHS caHiTapHo20 abo GiTOCaHITapHO20 3aXMCTY.

Takox, y CTaTTi, Ha NpUKAagi geskmx Crnopis, 3giNCHEHO AHAI3 MPAKTUYHO20 3ACTOCYBAHHS NMPUHLIMITY HEGUCKPUMIHALII B
cepi HeTapnPHO20 pezy/oBaHHs — 3ACTOCYBAHHS CAHITAPHMX TA PITOCAHITAPHMX 30X0giB.

Knoyosi cnosa: npuHumnu, npao COT, EC, caHiTapHi Ta GiTocaniTapHi 3axogw.

AHHOTaUMsA. B cTaTbe OCHOBHOE BHUMAHME aBTOPA YgesneHo XapakTepucTuke NpuHLMNoB CaMOCTOSATeIbHOCTH, HeGUCKPU-
MWHALMK, HALMOHAIbHOR0 PeXXMMA 1 PeXUMAa Hanbo/bLue20 61a20MpusaTCTBOBAHMS. OTMeYads, 4To 10 CBOeil HanpasIeHHOCTH
1 cogepxxatesibHbIM HAMOMHeHWeM 3T NPUHLMIBI HEOGHOPOGHbI 1 GeIATCA HA gBe 2PyMibl: MPUHLMIT COMOCTOSATE/IbHOCTH
(MpyUHUMN CyBEPUHNTET) M AHTUNPOTEKUMOHNCTCKOE MPUHUMIBI (BCe OCTA/IbHbIE), @ TAKXKE HA TOT PAKT, 4TO CYLeCTBYyIOT onpe-
gesnieHHble 0COOEHHOCTY MOHUMAHWS U IPUMEHEeHNs! STUX NPUHLUMNOB B EC, aBTOP coCpegoTounBaET CBOe BHUMAHMe Ha 1cce-
goBaHWe Takoii cneyndukm B KOHTEKCTe 0TIMYMI OT 6a30B020 COgepKaHus npuHymMmnos BTO.

BCcecTOpoHHUI aHANn3 HayyHoU MTepaTypbl N03BoseT cgeaatb BbiIBOG O TOM, YTO npobiembl NPUHLMIOB npasa BTO
MCCaeqgoBainch MHORUMM YYeHbIMM, W, YTO NepeyeHb STUX MPUHLMITOB MOXET OTIMYATbCA, OHAKO, B LieJIOM JOCTATOYHO CTa-
OMABHBIM.

B cTatbe aBTop 060CHOBLIBALT BbIBOG O TOM, YTO MPUHLMI CAMOCTOSTEIbHOCTH, SIBASETCS 04eHb MOLUHbIM U MPOTeKLMO-
HUCTCKOW N0 CBOE# Npupoge, B NPOTUBOBEC KOTOPOMY BbICTPAMBAETCA Lie1as CUCTEMA NMPUHLMITOB (QHTUMPOTEKLMOHNCTCKOE),
KOTOpble B CBOEJ COBOKYMHOCTM MPU3BAHbI 02PAHNYMTL NPUHLMI CAMOCTOSITEIbHOCTM gl paCLUMperus u mbepannsaumm
MexXgyHapOogHOV TOP20B/IN.

B cucteme aHTMMPOTEKLUMOHNCTCKOe MPUHUMNOB Npasa BTO asTop BbigensieT 6a30ByI0 KOMIOHEHTY (MPUHUMI HEGUCKPH-
MUHALMUK), PEXXUMHYI0 KOMIOHEHTA (MPUHLUMIbI HAOUMOHAIbHO20 PexXuMa n pexuma Hambosblue2o 61a20npusTCTBOBAHMS),
MHPOPMALIMOHHYI0 KOMIOHEHTY (MPUHLMIM TPAHCIAPEHTHOCTH) 1 COgepyKaTebHyI0 KOMMOHEHTY (MpUHUMMbI Hay4YHON 060CHO-
BAHHOCTU M 2aPMOHU3ALNN).

[1aBHbIM NPAKTUYECKUM MHCTPYMEHTOM Peann3aumm NnpuHUMNG HeguCKpUMmUHaLmnm Mol BAGUM MeXAHU3M MPU3HAHNS K-
BUBAIGHTHOCTH. YNeHbl MPU3HAIOT CAHUTAPHbIE Y PUTOCAHUTAPHbIE HOPMbI gpYyauX Y4leHOB KAK IKBUBAJIEHTHbIE (gaxe ecin
OHW OTAIMYAIOTCS OT COOCTBEHHbIX) B TOM C/yyde, ecin 3KCropTep geMOHCTPUPYET MMMOPTepy, YTO e20 Mepbl goCTU2aI0T HAg-
JIealLie20 ypoBHS CAHUTAPHOM MW GUTOCAHUTAPHON 3ALUMTBI.

Takxxe, B CTATbe, HA MPUMeEpPe HeKOTOPbIX CMOPOB, OCYLIECTBIeH AHAN3 MPAKTUYECKO20 MPUMeHeHNUS NMPUHLMNG HegUCKPU-
MUHALMUK B cpepe HeTapuPHO20 pe2ynnpoBaHus — NpuMeHeHne CaGHUTAPHBIX U PUTOCAHUTAPHBIX Mep.

KntoueBbie cnoBa: npuHumibl, npaso BTO, EC, caHMTAPHbIE 1 UTOCAHUTApPHbIE Mepbl.

Summary. The article focuses on the characteristics of the principles of independence, non-discrimination, national treat-
ment and most-favored-nation treatment. Noting that in their direction and content these principles are heterogeneous and are
divided into two groups: the principle of independence (principle of sovereignty) and anti-protectionist principles (all others), as
well as the fact that there are certain features of understanding and application of these principles in EU, the author focuses on
the study of such specifics in the context of differences from the basic content of WTO principles.

A comprehensive analysis of the scientific literature allows us to conclude that the problems of the principles of WTO law
have been studied by many scholars, and that the list of these principles may differ slightly, however, in general is quite stable.

In the article the author substantiates the conclusion that the principle of independence is very powerful and protectionist
in nature, in contrast to which a whole system of principles (anti-protectionist) is built, which together are designed to limit the
principle of independence to expand and liberalize international trade.

In the system of anti-protectionist principles of WTO law, the author distinguishes the basic component (principle of non-dis-
crimination), regime component (principles of national regime and most-favored-nation regime), information component (trans-
parency principle) and content component (principles of scientific validity and harmonization).

The author sees the mechanism of recognition of equivalence as the main practical tool of realization of the principle of
non-discrimination. WTO members recognize the sanitary and phytosanitary standards of other members as equivalent (even if
they differ from their own) if the exporter demonstrates to the importer that his measures achieve an adequate level of sanitary
or phytosanitary protection.

Also, the article, on the example of some disputes, analyzes the practical application of the principle of non-discrimination
in the field of non-tariff regulation — the application of sanitary and phytosanitary measures.

Key words: principles, WTO law, EU, sanitary and phytosanitary measures.
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ocTaHOBKA mpobaemu. Besuka cucrema HOpM

COT Ta €C, 1110 peryJoioTh BifHOCUHN y cdhepi
3aCTOCYBaHHSA caHiTapHUX Ta (piToCcaHiTAPHUX 3aX0/iB
(mami — CP3), migKopeHi meBHUM IPUHITUIIAM — KePiB-
HUM OCHOBaM, AKi BUBHAYAIOTh OCHOBHY CYTHiCTBH BIMOT,
iX cipAMYBaHHA Ta KiHIeBy MeTy. Taki npuHIunmu
SIK — CaMOCTiMHOCTi, HefuCKPUMiHaIlii, Hal[iOHAJIbHOTO
PEeKUMY Ta PEKUMY HAMO1/IBIIIOr0 CIPUSHHSA, HAa HAII
TIOTJIA[, BimoOpaskaroTh OCHOBHI 3acaau peryJaioBaHHA
sdacrocyBanua CP3 y pamkax npasa COT.

IIpasoBi npunnunu sacrocyBanusa CP3, aki mepen-
6aueni npaBom COT, € 0008’ A3KOBUMU IJI51 ¥ KpaiHU Ta
€C, i ma Hux 0a3yeThbCcs BiTUMBHAHE Ta €BPOIIEHIChKe
3aKOHOJJaBCTBO V I1iii c(hepi. 3a cBOIM CIIpAMYBAHHAM Ta
3MiCTOBHUM HAIIOBHEHHAM ITi MPUHITUITA HEOTHOPiAHL
Ta MOALIAIOTHCA Ha Bl IPYIN: TPUHITUAII CAMOCTiMHOCTL
(IPpUHITUII CYBEPUHITETY) Ta AaHTUIIPOTEKITIOHICTChK
npuanunu (yci inmri). ITosadak, icHyoTh IeBHi 0co0u-
BOCTi pO3YMiHHS Ta 3aCTOCYBaHHA MUX MpuHIUMIIB B €C,
TO aKTYaJbLHUM Ta 3aTPe0yBaHUM € JOCJIi3KeHHI TaKo1
cuenudiky y KOHTEKCTi BigzMiHHOCTEH Big 6a30BOTO
smicty npuamunis COT.

Amnaunis ocraHHix mocaimskeHsp i myGaikariin. Anaiis
HAyKOBOI JIiTepaTypu Jae IIiIcTaBu KOHCTATyBaTHU TOU
(dakKT, 110 JOCHITHUKYN BUIIJIAIOTH IPUHITUIIA IpaBa
COT, mepesik aKUX MOKe JeIo BiApisHATUCA, OTHAK
y mijiomy € gocuth crabinbuuM. Hanpukiaan, C. B. Ko-
MeHJAHTOB BBasKae, 1o mpaBoa cuctema COT criupa-
€ThCA Ha CIeIiaJabHi IPUHIININ, IPU I[LOMY CUCTEMOY-
TBOPIOIOUE HABAHTAKEHHA MAIOTh TPU 3 HUX: TPUHITUTI
HeIMCKPUMIiHAIliIl B TOPTiBIi, IPUHITUI HAKOiIBIIIOTO
CIIPUAHHSA, TPUHIIUI HAJAHHA HAIliOHAJIBLHOTO PEIKUMY
[1]. T. K. 'ynsaesa BimHOCUTH 10 0A30BUX IMIPUHIUIIIB
«mmpaBa COT» mactynHi: 1) IpUHIIUT HEAUCKPUMiHAI[IT
B TOPTiBJIi; 2) IPUHIUT PEKUMY HAKMOiIBIIIOr0 CIIpU-
AHHA; 3) IPUHIIUI HAI[iOHAJIBHOTO PEXXKUMY; 4) IpuH-
Ut Jibepasisallii B TOpTiBiIi; 5) IPUHIIAI B3a€MHOCTI;
6) npuHIMT TpaHCcHapeHTHOCTi. OgHAK HAWBaKINBI-
1010 XapaKTEePUCTUKOIO 3a3HaUEeHUX IIPUHITUIIIB, HA
IYMKY BUEHOI, € CAMOCTifHiCTH KOMKHOTO 3 HUX, 1 IIepII
3a BCe IPUHITUIIIB PEKUMY HANGiIbIITOr0 CIPUAHHSA Ta
HaIlOHAJIFHOTO PEKUMY BiTHOCHO IPUHITUITY HEAUCKPU-
MiHalrii B roprisii. IIpu ibomy Hi B AKOMYy pasi He 3ate-
peuyeTnes iX B3a€MO3B’ 30K 1 B3a€MONIPOHUKHEHHA [2].

H. A. Yyiiko, gocaigkyoun Yoy IIpo 3acTOCy-
Bauua CP3, 10oXOAUTh BUCHOBKY IIPO Te, IIT0 Id yroaa
€ 6a3MCcoM /I TIPOBEIeHHS BiIMiHHOCTEH MisK 00T pYH-
TOBAaHUMU i IPOTEKIIIOHICTCHbKUMU MiJIAME Y BUIIAAKY
sdactocyBanua CP3 gep:xkasamu — uiaeHamu COT. IIpu
IbOMY, HA IYMKY gocaiguuili, Yroga CP3 6asyeTbes
Ha KiTbKOX OCHOBHUX IPUHITUINAX i TOJOKEHHAX, BU-
polbsieHUX 30KPeMa Ha OCHOBI MPaKTUKU 3 BUPIIIeHHA
CIIOPiB: IPUHIIUIIU €KBiBaJIEHTHOCT1, TPAHCIIAPEHT-

HOCTi, HegUCKpUMiHaIlil, rapMoHi3aIlii, HayKOBOTO
o0r'pyHTYBaHHSA, perioHasmisarii [3].

®dopmyaroBaHHA Lijei ctaTTi. Buxonauu i3 Temu
IOCTiIKeHHs, OCHOBHE 3aBAAHHA HAYKOBOI CTATTi I10-
JIATae y XapakTePUCTHUIll IPUHITUIIB — caMOCTiiiHOCTI,
HeIVCKPUMIiHAIIil, HaI[lOHAJIBbHOTO PEXKUMY Ta PEKUMY
HanO6iJbIIIOro CIpuAHHSA ¥ cepi 3acTocyBaHHs CaHi-
TapHUX Ta (piTocarmiTapHux 3axoxis 3a mpasom COT
y cBiTui Bumor €C.

Buknanm ocHOBHOTO MaTepiaxy gociaimxeHusa. IIpun-
yun camocmiilnocmi € BTiJIeHHAM IPUHIIUITY CyBEPEHi-
TeTy Aeps;KaBu y BimHocuHax 3acTtocyBaHHa CP3. Bin
€ OCHOBHUM HpPUHIUIIOM 3acTocyBaHHA CP3, aruit
BXOOUB M0 GyHIAMEHTAJbHUX IIPABUJ MisKHAPOIHOI
Toprieii 3 yacy mignucaunua FATT 1947, Tra mondArae
Yy TOMY, IIT0 KOJKHA OKpeMa Jep:KaBa Mae BUKJIIOYHE
IIpaBo BUKOPUCTOBYBATHU 3aX0AU, «HEOOXiaHI 114 3a-
XUCTY JKUTTSA UM 3M0POB’ s Jt0ell, TBAPUH Ta POCIUH»,
aJie 1e IpaBo He MOKe OyTU 3aCTOCOBAHO IJisI HEBU-
IIpaBJaHol AUCKpUMiHAIil MijK KpaiHaMu Ta CTBOPEHHA
IIPUXOBAaHUX OOMEIKEHb TOPTiBJIi.

VYroma COT mpo 3acrocyBauus CP3 BUXOAUTH 3 TOTO,
110 BCi KpaiHU NiATPUMYIOTH 3aX0AU, CIIPIMOBaHI Ha
3abe3neueHHs 0e3MEeKU XapUOBUX MPOAYKTiB, MpU3HA-
YEeHUX [JId CIIOKUBAUiB, i IparHyTh 3amo0irTu moIm-
PEeHHIO IMKiTHUKIB i XBOp0oO cepel; TBAPUH i POCIINH.
IIi saxoau MOKyTh HaOyBaTu pisHUX (OPM, TAKUX AK
BUMOTH IIPO IIOXOAKEHHS TOBapy i3 30HU, BiJILHOI Bif
XBOPO0, iHCIIeKTYBaHHs, crieru@iuHi mporenypu 00-
POOKU IPOAYKTY, BCTAHOBJIEHHSA HOMYCTUMUX MaK-
CUMAaJbHUX PiBHIB 3AJUINKIiB mecTUIIUAIB a0 M03Bia
BUKOPHUCTOBYBATH B i?Ki TiIbKY MeBHi XxapuoBi mob6aB-
Ku ToI1110 [4, ¢. 60—65]. Yroma ipo 3acrocyBarnua CP3
monyckae 3 60ky cy6’exTiB COT 3acTocyBaHHA PisHUX
CTaHZapPTiB, METO/IB i MpoIeayp KOHTPOJIIO SIKOCTI
mpoxaykitii. OgHak, 3aCTOCYBaHHS ITUX METOMIB i Ipo-
1eIyp He MIOBUHHO BUKJINKATU 400 CyIIPOBOIKYBATUCA
3 HeOOT'PYHTOBAHUMU 3aTPUMKaMU ab0 XapaKTepusy-
BaTuCA Au(pepeHIiioBaHM HiX0I0M A0 IPOAYKIIi1
BHYTPIiIIIHHAOTO BUPOOHUIITBA a00 iMIIOPTHUX TOBA-
piB. Yci cTargapTu, MeTonu i mpoleaypu, moB’ A3ami
i3 sacrocyBanHam CP3, moBuHHI OyTU BigobpaskeHi
i BiATIOBiZAHMM UYMHOM BperyJjabOBaHi B HAIliOHAJIbHOMY
s3axonomascTBi cyo’ekTiB COT, a Tak0K OImy0/IiKoBaHi.
ITepenbauaeTrnes, 110 3acTocyBanusa CP3 mae 6a3yBa-
THUCSA i 00MeKyBaTUCA POSYMHUMHU i 00T PYHTOBAHUMU
BUMOTaMU AK y YaCTUHI 3anuTiB iH(opMmaIrii mpo ToBa-
pHu, Tak i B Xo4i mpakKTUYHUX nepeBipok. IIpu mpomy,
Yroga :XoIHUM YMHOM He 00MesKy€ IpaBa IIPOBEeeHHA
mepeBipoK I100 caHiTapii Ta emigemiosorii cy6’exTiB
COT ua cBoiit TepuTtopii [5, ¢. 13—19].

IIpuiinarHuil piBeHb 3aXUCTy KpalHU-iMIIOpTepa
Mo:Ke OyTH BUIIE, HijK ITepeadadaeTbea MisKHAPOJHUM
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craugaptToM. IIpaBo KkpaiHu-iMIopTepa Bu3HAUATH I1OT0
BJACHUU NPUNHATHUN PiBeHDb 3aXUCTY € BAKJIUBUM
caMoOCTifHUM IIPABOM, & He BUHATKOM i3 3araJibHOT'O
3000B’sa3auHAg 10 cT. 3.1. ITpu tbomy ct. 3.3 Yrogu
BUMArae, 11ob 3aXoAu, Pe3yabTaTOM BBeIEHHA AKUX
Oyme GinbIT BUCOKUIT PiBeHb 3aXUCTY, HE CyIIepeun-
JIX iHIITUM HOJIOMKEeHHAM YTOJI1, B TOMY UHCJIi CT. 5.
BigmoBigHicTh IpUIHATUX 3aX0iB BUMOTaMm cT. 5.1
OyJ10 iependaueHo K GaKkTop, 10 BPiBHOBAKYE IIPABO
KpaiHu-iMIIopTepa BCTAHOBJIIOBATH CBill PiBeHb 3aXW-
cTty. Bumora nmpoBeqeHHA OMiHKY PUSUKY BiAIIOBiIHO
mo cT. 5.1, Tak caMo SK i HeoOXigHICTHL OTPUMAHHS
3HAUYIINX HAYKOBUX JAO0KAa3iB BimmoBigHo 10 cT. 2.2, €
KJIOYOBUMU AJId MiATPUMKY O6ajlaHCYy MisK iHTepecaMu
PO3BUTKY MiKHApPOAHOI TOPTIBJIi i 3aXUCTOM KUTTA
ismopoB’sa monuuu [6, c. 38—40].

ITpununumn camocTifinocti y 3acrocyBauui CP3 mo-
JATa€ TaAaKOK y TOMY, IO JepsKaBa He BTpavae CBii cy-
BepeHiTeT y uacTuHi 3a6e3neuen A 3[0POB’ s JTI0el,
3axmcTy TBapuH i pocsauH. OcTaHHE CJIOBO Y 1Iiii cepi
3aBXKIU 3a AeprkaBoro. Hampukian, IpUHITUI caMo-
crifinocTi y 3actocyBaunui CP3 MOBHOIO MipOI0 BUKO-
puctoBye €C. Ile mpoABIAETHCA Y TOMY, ITI0 Y 6araThox
BUIIAJKaX €BPOIENChKi BUMOTH [0 IOKA3HUKIB 6e3meKu
HabaraTo *KOPCTKiIIi, mepesik MKiInBUX PeUYOBUH,
BMIiCT AKUX Yy XapUOBUX IMPOAYKTAX PETIaMeHTYEThCA,
3HAYHO mumpImuii [7, c. 64—T70].

IIpuHIIMO caMOCTiTHOCTi, OCKiIBKY I'PYHTYETHCA HaA
TMOHATTI AEPIKAaBHOTO CYBEPEHITETY, € AYIKe MOTYKHUM
Ta IPOTEKITiOHICTCHKUM 3a CBO€0 mpupogoio. Came
TOMY Ha IPOTUBATY IOMY BUOYIOBY€EThCA I[ijIa CCTEMA
TPUHIAIIIB, K1y CBOill CYKYITHOCTI TOKJIMKaHiI oOMe-
SKUTU IPUHIIUII CAMOCTiMHOCTI 3aJ1s1 PO3IMINPEHHSA Ta
JibepaJisarii MiskHapoOgHOI TOPTiBIi. AHTUIIPOTEKILi-
oHicTCchbKi mpuHIUNIU 3acTocyBanua CP3 hopMy0Th
CHCTEeMY, AKa Ma€ CTPUMYBATHU AeP KaBHUN cyBepe-
HiTeT moa0 BperyaoBaHHA BigHocuH CP3 y pisHUX
1oro mposiBax.

Ha mam norssan, cucreMa aHTUIIPOTEKITIOHICTCHKUX
npuHnunis npasa COT ckiamaeTses is 1) 6a30Boi KoM-
TOHEHTHU (IPUHIIUI HeAUCKPUMiHAIil); 2) pesKuMHOI
KOMOOHEHTH (IPUHITUIIY HAI[IOHAJBLHOTO PEKUMY Ta
peXUMYy HaMOiIBIIIOTO CIPUAHHA); 3) iHGopmaIifinoi
KOMITOHeHTU (IIPUHIIUAII TPaHCIIapeHTHOCTi); 4) 3MicTOB-
HOI KOMITIOHEHTH (IPUHIIUIN HaYKOBOI 00I'PYHTOBAHOCTI
Ta rapMmoHnisarii). IIpoananizyemMo KOKeH aHTUIIPOTEK -
MiOHICTCHKUI IPUHITUT AOKJIATHIIIIE.

IIpunyun Heduckpuminayii o3Havae, 110 AePKaBU
TOBUHHI 3a0e3IeYnTH 3arajbHi YMOBHY TOPTiBJIi IJIA BCiX
IepsKasB, ix ToBapiB i oci6 [8, c. 143—144]. ¥V 3B’aA3KYy
3 UM JepPsKaBU — UJIeHUW MOBUHHI YCYHYTHU OTUCKPU-
MiHAIiWHUH pexuM y MiskHaponuii Toprisiai (Ilpe-
amoOysa TATT — 1994). ¥V cr. XIX, XX TATT — 1994
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POKY BKa3y€eThC, IO AePsKaBU-UJIeHU He MAalOTh ITpaBa
3aCTOCOBYBATHU HAA3BUUAHI 3aX0AU MO0 iMIIOPTY
OKpeMH’X TOBapiB TAKUM UYMHOM, AKHUI Mir 61 cTaTu
3aco00M IOBiTBbHOI a60 HEBUIIPABAAHOI AUCKPUMiHAIIIT
MiXK mepsKkaBaMu. ¥ 3B’SA3KY 3 TUM, 1[0 IPUHITUAI He-
OUCKpPUMiHAII B TOPTiBJIi He 3a00POHAE IIOKPAIIyBATH
3arajbHi yMOBHU TOPTriBJIi I KpaiH, iX ToBapiB i ocib,
BOHU MOJKYTh IOPOIKYBaTH PidHi AuCcKpuMiHAIIMHI
ymoBu [9, c. 82-91].

CtocoBHO chepu caHiTapHOTO Ta (hiTOocamiTapHOTO
peryJiroBaHHs el IIPUHIINAI o3Hauae, 1m0 CP3 He 10-
BUHHI CJTYKUTH 3ac000M CBaBiIbHOI a00 HeBUIIPaBAaHOI
IUCKPUMIiHAII MiXK JeprkaBaMU-uUJieHaMH4 i He IIOBUHHI
3aCTOCOBYBATHCSA Yy CIIOCi0, AKUIT ABJISE COOOIO IIPUXO-
BaHe 00MeKeHHA MisKHapoxHol Toprieii (cT. 2.3 Yroau
mpo 3actocyBauua CP3). Takum unHOM, YTOIa IIPO
s3actocyBaHHA CP3 KOHKPETU3YE 3arajibHi 000B’ I3KU
IepskaB-uJIeHiB 11100 HEAUCKPUMiHAaIlil, mepemgdoadyeni
TATT — 1994 (060B’ 30K 10 HAZAHHIO PEXKUMY Hai-
GiJIBIIIOTO CIIPUAHHS; 000B’I30K IO HAJAHHIO HAI[i0-
HaJBHOTO pexxkumy) [9, c. 82—91].

TooBHMM IpaKTUYHUM iHCTPYMEHTOM peaJisarii
OPUHIUIY HeAUCKPUMiHAaIil Mmu BOauaeMo MexaHisM
BusHaHHA eKBiBasmenTHOCTi. Ysienu COT BusHaioTh
caHiTapHi Ta (piTrocaHiTapHi HOPMU IHITUX YJIEHIB AK
eKBiBaJIeHTHIi (HaBiTh AKIITO BOHU BiAPi3HAIOTHCA Bif
BJIACHUX) YV TOMY BUIIAAKY, SKIIO €KCIIOPTEP JeMOH-
CTPYE iMIopTepy, M0 HOr0 3aX0AU AOCATAIOTh HAJIEMK -
HOTO PiBHA caHiTapHOT0 a00 (piTOCAaHITAPHOTrO 3aXUCTY.
Ha samut 6yan-akoro uwiena COT moBuHHI mpoBOAUTHCSA
KOHCYJIbTAIlii 3 METOI0 TOCATHEHHA TBOCTOPOHHIX i 6a-
TaTOCTOPOHHIX YT'oJ MO0 BUBHAHHSI €KBiBAJIEHTHOCTL
KOHKPETHUX caHiTapHUX i ¢piTocanitapaux mHopwm. Ile
dopmye TpaBOBUl iIHCTPYMEHT IIPOTH YIIEPEIKEHOTO
3aCTOCYBaHHA caHiTapHUX i iTocariTapaux HOopM [10,
c. 173-182].

ITpu npomy ciig mam’ATaTH IPO Te, 110 He € II0PY-
MIeHHAM IPUHIUIY HeJUCKPUMiHAIlil BUIIpaBIaHe 3a-
CTOCYBaHHS IeBHUX 00Me:KeHb. 30KpeMa, 3aCTOCyBaH-
Ha CDO3 MorKe 3aIeKaTy Bil piBHA PO3MOBCIOMAMKEHHA
crenudivHUX XBOPOO Ta MIKiTHUKIB Ta, BiAmOBigHO,
IiJIeCIPAMOBAHO 3aCTOCOBYBATHUCH IO IPOAYKIIil JinIire
oKpeMux Kpaiu-immoprepiB[11, c¢. 1-35].

Bsaragi, npusnun HegucKpuMiHailii € HaitOoiIbImn
YYTJIUBUM Y CUCTEMi MPpUHIKIIIB 3acTocyBanusa CP3
y nupasi COT. HesBa:xarouu Ha Te, 1110 METOIO YTOIHU
€ HeJIOMYIIeHHA 3aCTOCYBaHHA caHiTapHUX 260 (hiTo-
caHiTapHUX HOPM fAK 3aco0y AUCKPUMiHAIIl MixK TOp-
TOBEJIbHUMHY IIapTHEePaMHU, IIi 3aX0I1 HEPiIKO CTaIOTh
iHCTPpYyMEHTOM HeBUIIpaBAaHoi qucKkpuMiHailii. Came
TMOPYIIIeHHA I[HOTO IPUHITUIY € TPeIMeTOM IPAKTUUHO
KOYKHOI TOPTOBOI IpeTeHsii, pO3IJIAHYTOI Ha 3acifaHHAX
Kowmirtery mo C®3 ra oprany 3 Bupimenusa crmopis COT.
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Amanis IpaKTUYHOTO 3aCTOCYBaHHSA I[HOTO IPUH-
nuny B cepi HeTapu@HOTO peryJaBaHHSI — 3aCTO-
cyBanua CP3 i BUBUEHHSA HOT0 TIIyMauyeHHA 3 OOKY
Arnensainifinoro oprany AJis BBeIeHHS IIPaBOMIpHUX
C®3, mio BignmosigaoTs «upasy COT», moxIuBuUil Ha
npukjgani neaxkux cuoopis. Hampuraan, ct. 2.3 Yrogu
npo 3acrocyBanHa CP3 crajya IpeaMeToM PO3TIALY
B cymnepeuri «ABcrpanisa — Jlocock» [12], ne Kanaga
3adBUJIA, 1110 ABCTpAJIis MOPYIITNUIA 1€ TOJO0MKeHHA P
BBeIeHHI iMITOPTHUX BUMOT Ha MIE€BHi BuAU pubu, 110
imMmopTryiorhesa 3 TepuTopii Kananu, He 3a6e3meunBIITT
3aX0/iB BHYTPIIIIHEOTO KOHTPOJIIO 3a IePeCyBaHHIM
mMepTBOi pubu B me:kax ABcrpaJrii. 'pyna ekcmepriB
copMyIroBaja TPU BUMOTH, AKi TOBUHHI OyTH BCTa-
HOBJIEHI /I/IA BUBHAHHA MOPYIIIEHHA CT. 2.3, TOOTO IPUH-
Uy HeaucKkpuminailii y cgepi sacrocysanasa CP3:
(1) 3axin € 3acobom guCKpuUMiHAIii MisK TepuTopiaMu
YJIeHiB, BIAMiHHMX Bij| iHIITIOTO UJieHa, 1110 3aCTOCOBYE
3axim, abo MiK TepuTOpi€io UIeHa, 1[0 3aCTOCOBYE 3a-
xinm i TepuTopiero iHIIOTO WiIeHa; (2) AUCKPUMIiHAIIA €
IOBiIBbHOIO 400 HEOOI'PYHTOBAHOO; i (3) imeHTUUHI Yn
aHAaJIOTiUHi YMOBHU IIepeBakaioTh Ha TEPUTOPIi ITopiBHIO-
BaHuX wieHiB. Kpim Toro, mepiira BuMora o3Ha4ae JguC-
KpuUMiHaIifo MixK «pisHuMHU» nponykTamu. Ile icrorHo
BiipisHAETHCA BiJl 3araJIbHUX MOJIOKEHD PO HEINC-
KpuMiHatiro, nepegdavenux y cr. [ i IITTATT-1994 ta
ct. 2.1 Yrogu upo TBT, saKi 3acTOCOBYIOTHCS TiIBKH 4O
«a"Hajoriuanx» npoaykris. Cr. 2.3 Yromu mpo 3acTocy-
BaHHA CP3 BusHae, 110 caMe CX0KiCTh PUBUKIB, a He
MIPOAYKTiB Mae 3HAUEHHS TP JOTPUMAHHI IPUHITUITY
HenuckpuMiHatii B pamkax 3acrocyBanusa CP3. Tobro,
KOJIX Pi3Hi IPOAYKTH HECYTh OJHAKOBUII 400 MOAiOHMIt
PUBHUK IJ 300POB’ A, BOHU IIiAIAI0ThCA OJHAKOBOMY
HeIuCKpuUMiHaIiiHOMY peskumy. OIHAK I BUSHAHHS
HeIUCKpUMiHaIlil HeoOXiTHO BCTAHOBJICHHS i JOBEIeH-
HA iHIIUX BUMOT. ¥ 3B’sA3KY 3 IIUM CJIi/l BpaXOBYBaTH,
1110, TIO-TIepIlle, BUSHAHHSA MOPYIIIeHHA IPUHITUITY He-
OUCKpPUMiHAIlil TaKoK o3Hauae 3actocyBauusa CP3
B IKOCTi IPUXOBAHUX 00MeKeHb MisKHAaPOIHOI TOPTiBJIi.
ITo-gpyre, mOpyIIeHHA IPUHIIUTY HeAUCKPUMiHAaIil
06esmocepenHbO CIPUUYNHUATD IMTOPYIIEHHS IOJ0KeHb
ct. 5.5 Yrogu mpo 3actocyBanHA CP3 — «KOKEH UIeH
NOBUHEH YHUKATHU JOBLIbHOTO ab00 HEBUIPABIAAHOTO
BCTAHOBJIEHHS Pi3HUX PiBHIB 3axXuCTy, AKi BiH BBasKae
HeOoOXiTHUMU B Pi3HUX CUTYAIliAX, AKII0 TaAKa PI3HUILA
Bejle 10 TuCKpPUMiHallii a0 IpuX0BAHOTO OOMEKEeHH A
MiskHapOgHOI TopriBii». CaMe TOMY 3 METOIO JOTPUMAH-
HA OPUHIIUITY HEAUCKPUMIiHAIIil ep:KaBU-UJIeHU IIPU
BCTAaHOBJIEHHI OiJIBIII BUCOKOTO PiBHSA caHiTapHOTO Ta
diTocaHiTaAPHOrO 3aXUCTY, BIAMiHHOTO Bi MisKHapOI-
HUX CTAHJAPTiB, iIHCTPYKILill Ta peKOMeH1alliil, TOBUHHI
IIPOBECTHU BJIACHY OIIIHKY PUBUKY 1 MiATOTyBaTU HAYKOBE
obrpyuryBanua[13, c. 82-91].

3BUUAHO, 3aCTOCYBAHHS MIPUHIINAIIY HEIUCKPIIMi-
HAaIlii He 3aBJK/A1 IIOBHOIO MipOI0O 3a0BOJIbHSAE iHTEepecu
nIep:xkaBu-iMmmoprepa. Came TOMy eKOHOMiIYHO PO3BUHYTIL
KpaiHu MparHyTh 3HANTH IILIIX JIeTaIbHOTO OCIa0IeHH A
npuHIUIy HeaucKpuMminaiii. Tak, gedaki yueHi qoxo-
IATH BUCHOBKIB PO Te, IO TOProBeibHa moitTuka €C
IIeBHOIO MipOI0 He Y3roiKyEThCA 3 aHTUAUCKPUMiHAILi-
HUM npuHnunoM BirbHOI Toprisiai TATT/COT. Huska
akTiB €C mepenbauae MmeBHY JUCKPUMiHAIIiIO V TOP-
TOBEJIBHUX BiJTHOCMHAX i3 TpeTiMu Aep:KaBaMU yepes
BCTaHOBJIEHHA BUMOT, 30KPEMa, I11010: 1) JOTpUMaHHA
HaI[iOHAJILHUX CTAHJAPTIB; 2) OTpPUMAaHH cepTUdiKaTiB
AKOCTi iMIMOpTHOI MPOAYKILil; 3) 0COOIMBUX BUMOT 0
YIIAKOBKU Ta MapKyBaHHS TOBapiB; 4) ToTpUMaHHA
CaHiTapHO-TirieHiYHWX Ta iHIIUX HOPM, ¥ TOMY YHCJIi
IIPOBEIEHHS 3aXO0iB IOJ0 OXOPOHU HABKOJUIITHBOT'O
cepemoBUINA; H) IOTPUMAaHHA YCKJIATHEHUX MUTHUX
dopMmasbHOCTEN; 6) BUMOT 3aKOHiB IIPO 3aXUCT IpaB
croxuBauiB To1110. TaKi BUMOTM 4acTO IepeTBOPIOIOTh-
cs Ha ToproBesbHi 6ap’epu. K. B. fimoBuii muiire mpo
Te, 1110 TOproBe mpaBo €C BUXOAUTD i3 MparMaTUuYHUX
OPUHIUIIIB eKOHOMIUHNX BifHOCHH. ¥ BUIIAAKY OCO-
o6uctoro inTepecy €C 3actocoBye npunnunu COT Ta
Jibepaiisye puHKHU, a KOJU He0OXigHOo 3a0e3meunTn
JOCTYII BJIACHUX TOBAPiB HAa PUHKU TPETiX AepiKas,
€C yrkiamae yroou, B AKUX 3aKJaa€ BUMOTH YCYHYTH
TOPr'OBi IpsAMi U1 ommocepeKoBaHi 6ap’epu, BiAmOBigHO,
BHMKYIOUY CEPeHi piBeHb CBOIX MUTHUX TapudiB Ta,/
a00 oO0MesKyoUur BUKOPUCTAaHHA HeTapu(pHUX 3aX0/IiB
110710 TPOAYKIIii TpeTix Kpaiu [14]. To6TO, AK TOMiTHO,
MIPUHITUT HeAMCKPUMiHAII] 3HAXOAUTHCA Y ITIOCTIHHOMY
QHTATOHICTUYHOMY IPOTUCTOSAHHI i3 TPOTEKIIiI0OHIZMOM
Ta fioro mpoABaMu. BamanBum 3acoboM Jerajisaii
IUCKPUMIiHAIIMHUX ITPOABiB BUCTYIIa€ JOBEJeHHA Ta
HayKoBe 00T PyHTyBaHHA oopanux CP3, 110 BigpisHa-
IOThCA BiJl BUMOT MiKHAPOAHUX CTAaHAAPTIB UM PEKO-
MeHIAIlil.

Hysxe miKaBUM MOHATTAM, IIT0 aKTUBHO 0OTOBOPIO-
€ThbCA y 3apyOisKHil HAYKOBIil liTepaTypi, CTAI0 ITOHAT-
TA «IIOCTAUCKPUMiHAaIii» . BpaxoByiouu, 3 o4HOTO GOKY,
YYTJIUBiCTH TPO6GJIEM OXOPOHU 3M0POB’ S Ta HABKOJIUIII-
HBOTO CepPeoBUIIaA, a 3 iIHITTOr0, 00MesKeHH s, AKi TpaBo
COT makJaazae Ha 3maTHICTh YPALiB BUPIITyBaTH iX,
VYroay npo 3acrocyBanHa CP3 IIIMPOKO KPUTUKYBATIHN
3a MiAPUB IeMOKPATUYHOTO CAMOBPAAYBAHHSA, a TAKOXK
3a 3aIIPOBA/I’KEHHS €JIEMEHTIB «TOCTAUCKPUMIiHAITII»
Yy CBiTOBOMY TOProBOMY HOpPAAKY. B. Pirom, mocimxyro-
Yy Ile TUTaHHA, TiHAII0B BUCHOBKY, 110 3HAUHA YaCTUHA
KPUTUKHU ITepebiabIieHa i 1o Yroa mpo 3acToCyBaH-
Ha CP3 cayxkurh, gk i KosxHa iHma Yroga COT (kpim
TPIIIC), exuHo0 MeTOI0: 36epekeHHI0 30008’ A3aHb
III0/I0 OCTYITY Ha puHOK. Ile o3Hauae, 110 « IPaBUIbHE»
sacrocyBanHA CP3 Hacmpas/i He TOBUHHO TPU3BOIUTHA
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Hi 10 (HeTTpaBUJIBHOI) ITepPeInrKoau JeMOKpaTii, Hi 70
«IIOCTANCKPUMIiHAI[ITHOTO» TOPTOBOTO peskumy [15].

Ipunyun HayioHaavHozo pexcumy. IlpuHIIAT HAITi-
OHAJIBLHOTO PEIKUMY TOPA 3 MPUHIIUIIAMU HEAUCKPU-
MiHarii Ta Ha#biaBIIIOr0 CIPUAHHA (hopMy€e HaliBaXK -
JuBinri mpaBosi ormopu Bcieil cuctemu COT [16].

Kiaysyna mpo HallioHAJILHUI PEesKIM CIPAMOBAHA HA
Te, 11100 3a0e3eunTy PiBHi yMOBH Ha BiAIOBiAHOMY Ha-
mioHagbHOMY PpUHKY. OJHAK He MOKHA He 3raJjaTH Ipo
TOSABY MOCTIAHUX i CUJIBHUX ITPOTEKI[IOHICTCHKUX TEH-
IeHIIii Ha HamioHaabHOMY puHKY. II. Kappo i I1. #Kroii-
ap BiI3HAYAIOTH, 1110 OaraTo Aep:kaB IPUNMAaOThL aKTH,
SAKi HaueOTOo I'PYHTYIOTHCS Ha a0COTIOTHO ITPABOMIiPHUX
micTaBax 3aXUCTy PUHKY, TAKUX, AK IYOJTiUHUH TOPS-
IOK y IIIUPOKOMY PO3YyMiHHI CJIOBa, i 3aCTOCOBYIOTHCS
Ha HeJIUCKPUMIiHAIiMHIN OCHOBI II0I0 BITUM3HAHUX Ta
iMImopToOBaHUX TOBaPiB, MPOTE IIi aKTHU JePKaB HOCATh
TMEeBHUM 3aXUCHUI XapaKTep, OCKLIbKY (DAKTUYHO 3aCTO-
COBYIOTKCS JINIIIE 10 iMITIOpTOBaHUX ToBapiB[17, c. 198].
Tak, HaOpUKJaJI, YacTo AiloTh HeTapudHi 6ap’epu, AKi
3’ABUINCA AK OLIBLIIT-MEHIII MaficTepHUil 3aci6 06xomy
KJIay3yJIU IIPO HAIlioOHAJBHUH pesxuM [18].

Hpyruit MOMEHT, Ha SKUU BAPTO 3BEPHYTHU yBary
OPU POIIJIAAL KJIAay3yJIU NP0 HAI[IOHAJbHUN PEKUM
B COT, — 1ie moImupeHHsa PiBHOCTI PeKUMIiB TiIbKU
CTOCOBHO IOAiOHMX TOBapiB. BusHauenua ogqHOPiA-
HOCTi a00 iIeHTUYHOCTI BiTUMBHAHUX Ta iMIIOPTHUX
TOBapiB — OAUH i3 HANIPAMIB, 3a SKMMU PO3BUBAIOTHCS
cuiphi i KoHbIiKTHI cuTyarii, posriganyTi fornHi [19,
c. 108]. Ot:xe, 3a BiACyTHOCTi 3araJibHOTO BU3HAUEH-
Hs ab0 3aTaJIbHOBU3HAHUX KPUTEPiiB 3aCcTOCyBaHHA
HAIiOHAJBLHOTO PEKUMY aHATIBYETHCA OKPEMO KOKeH
BUIIAJIOK 3 YPaXyBaHHAM KiHIIEBOrO BUKOPUCTAHHSA TO-
Bapy, MOro oco0JIMBOCTEI, XapaKkTepy i IKOCTi, CMaKy,
3BUYOK CIIO}KUBAUiB ToI10. Hampukiaan, mogioHuMu
Oysu BU3HAHI KaHAACHhKi 30JI0Ti MOHETH 3 BUOUTUM
Ha HUX KJEHOBUM JIMCTOM i miBAeHHOA()PUKAHCHKI
KpIoTeppaHan, a TakoK cupa HadTa, MadyT, ra3ojiH,
padinoBani i npucagouni maciaa ta inmri piguau. ITomgio-
HUMU BBa)KaIOThCs MiITHE i JIerKe IMBO, TOPiJIKa i AT0oH-
ChbKUH HaIllOHAJIBHUI HAIIiH cake, COJIOAKI i cyxi BuHA,
a TaKoXK pAJ IHIMINX aJIKOTOJIbHUX HAIOIB, i BiAIOBi-
"o go 1. 2. cT. III TATT BoHU He MOBUHHI ImigaaraTm
ONOJATKYBAaHHIO 3a pisHUMU cTaBKaMu. OgHAK TOBApHU
POCJIMHHOTO, TBAPUHHOTO0, CHHTETUUHOT'O TIOXOIKEeHH S
He MOKYTh OyTH BU3HAHI B AKOCTI MOAIOHUX B CUJIY
ix ocob6uBoOi cneru@iku, TOMY BiJHOCHO IIUX TOBapiB
€ BUNIPaBJaHUM 3aCTOCYBaHHA JUMEPEHIiHOBAHOTO
pexxumy [20, c. 198].

IIpunyun pexcumy HailbibUL020 CNPUAHHA O3HAUAE
B3a€MHE HaJJaHHSA PEKUMY HAWOiIBIIIOT0 COPUAHHSA
(PHC) B Topriguri, 1o o3Hauae BiICYyTHICTh TUCKPUMi-
Haril y 3acTocyBaHHi Tapu(diB Ta iIHITUX PETYJIATOPHUX
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3aXO0/IiB ITIO/I0 TOBAPiB Ta MOCJIYT, IO IIOXOATh 13 pi3HMX
Kpain. Bunarkamu 3 PHC € Toprisis misk yuacHUKaMu
perioHasbHUX TOproeesbHUX yrox [21] ra 'eHepanbHa
cucrema npedepentiii [11, c. 1-35]. 3micT mizxkHapOIHO-
IIPaBOBOTO IPUHITUIY HAMO1IBIIIOT0 COPUAHHA Y MisKHA-
POAHiT TOPTiBJIi BKIIOUAE TaKi eJIEMEHTH: a) Ma€ 38 MEeTy
3a0e3IIeunTy 3a OJHI€I0 TepPKaBo0, AKa JOMOBUJIACS
3 1HIIIOIO TePsKaBOIO0, TaKe YK CIIPUATJINBE ITOJOKEHHA
(1ozo TopriBiai), AKUM KOPUCTYIOThCSA Ha il TepuTopii
immri mepsxaBu, 6) Hagae aOCOJTIOTHE ITPAaBO Ha OTPHU-
MaHHA IIiJIbT, IPUBiJIEIB, AKUMU KOPUCTYIOTHCA TPETi
Iep:KaBU, B) 3a3BUYali Mae 6e3yMoBHUT xapakTep [22].

S BU3HAHO B JiTepaTypi, IPUHIIUI HAWO1IBIITIO-
IO CIPUSHHS YCYBa€ AUCKPUMIHAIINHI migxoau MisK
nmapTHeEpaMU B TOProBUX BimHOocwHax. HuHinmHa Ta maii-
oyTasa poab COT y po3BUTKY MiKHapOgHOI TOPTiBJIi
BU3HAYAETHCA, IIEPIII 3a BCE, TUM, III0 BOHA 3aCHOBYE
Mi’KHapOJHI TOProBeJIbHI BiTHOCUHY MiK JeprKaBaMU-
yuacaukamu COT Ha 6e3yMOBHOMY IPUHITUII HANO1Ib-
mroro cupusaHHda B cuay cr. [ TATT, saminuiorouu npa-
BOBY 0a3y MisKHapomHOI TopriBjai. MoskHa ckasartu,
mio npueagHauusg o COT oszHauae HagaHHA PEKUMY
HaMWObiJbIIOT0 COPUSAHHS B TOPTOBEJbHUX BiJHOCH-
Hax 3 ycima ii uienamu. Be3 po3BUTKY 3acTOCyBaHHA
MPUHIAITY HAHOIIBIITOTO CIPUAHHEA BayKKO OUiKyBaTU
TIOJIINIITIEHHA 1 PO3BUTKY MiKHAPOLHUX TOPTOBEJIbHUX
BiHOCUH i cBiTOBOI eKOHOMIKM [23].

Jlorika piBHOIIPAaBHOTO i B3A€EMOBUTiJHOTO €KOHO-
MiUHOTrO CIiBpOOGiTHUIITBA MiK JeprKaBaMu IOTpedye
3JIUTTSA B IEPCHIEKTHUBI 3aTaJIbHOT0 PeKUMY (TPUHITAITY
HeJUCKPUMiHaIii) i npuHIUNY Ha#6iIbIIIOT0 CIPUAH-
H4. Ile o3Hauae, 1110 KOKHIN JepKaBi, 3a BUHATKOM
3araJbHOBU3HAHUX BUHATKIB, Ha PIBHUX IIificTaBax
3 iHIMUMY HaJaBaBCs 0 HAMOIIBI CITPUATINBUNA PEKUM
y cdepi 30BHIMMTHBOEKOHOMIUHIX 3B’ A3KiB. YHACTiIOK
IbOTO HOHATTHA «3araJbHUN PEXKUM» 1 « pesKUM Hali-
OGiJIBIITOTO COPUAHHA» CTAJIU OU TOTOKHUMH. JIoTika
POBBUTKY IIPUHITNIIIB HeJUCKPUMiHAII] i HAaIOiabIIIO-
ro CIIpUSHHSA IIOTPeOYIOTh iX Bee 0iabIl TicHOI B3ae-
moxii. KinmeBum pe3yibTaToM I[HOT0 IIPOIIECy MOKe
O0yTHu (popMyBaHHS 3aTaJIbHOO00B’ A3KOBOTO IPUHITUITY
HeIWCKPUMiHAIil Ta piBHOTO CIPUAHHA, AKUA BUMa-
raB Ou HaJaTU PiBHOCYBEPEHHUM Jep:KaBaM HANOiabIIT
CIIPUATJINBI yMOBHU y c(epi 30BHIMTHBOEKOHOMIUHUX
3B’A3KiB, HeHAMAHHA AKUX KBaJIi(piKyBagocs 6 AK quc-
KpuMmiHaiig. Taka TeHIEeHIid CIIoCTePiraeThbCA B pam-
kax TATT-COT, ne HeHagaHHA HAHOIIBIITOTO CIPUAHHSA
Oyab-SKili mepsKaBi-wieHy KBaIi(iKyeThCa AK JUCKPH-
miHamia B cuary ct. 1 [24].

CyTTeBUM BUKJIUKOM HAJEKHOMY JOTPUMAHHIO
OPUHIUNY PEKUMY HaMOiIbIIOro COPUAHHSA BCe Ya-
cTiIe cTae TeHAEHITiA 10 perioHagisarii. 3amryTaHicTs
perioHaJIbHUX YTOM Ta JOMOBJIEHOCTE!, YTBOPEHHSA
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OesJriui yroa mpo BiJIbHY TOPIriBJIIO Ta iHIII TOSABU pe-
rionaJsizarii mpusBesu 1o GOPMyBaHHS TaK 3BAHOTO
e(eKTy «dJalli crareTi» . 3a JOIIOMOT'0OI0 TAKOT'O ITOHAT-
TS OMMUCYIOTHh HACJiIKH, II[0 CIIOTBOPIOIOTEH TOPTiBJIIO,
COpUUYMHEeHi 6e3/1iuuio perioHaJIbHUX TOPTOBUX YTOT,
MiATICAHUX TPOTATOM OCTAHHIX TPHOX MeCATUIITE. [1eit
e(PeKT IeMOHCTPYE IIOCTYIIOBe BUTiCHEHHS 6araToCcTo-
poHHixX nteperoBopiB y pamkax COT Ta igtocTpye Kpusosi
SABUIIA, IKi cIlocTepiraroThes y il opraxisarii.

BaknuBi HacsigKkm perioHasrisarmii cyTTeBO BILIU-
BaIOTh i Ha mpaBoBe peryaoBanaa CP3. Hanpukaasn,
Iy:Ke IMIOKa30BUM cTaB npukJaj Hanoaaranus CIITA ma
moxaudikairii mpasosoro 3abesmneuenns CP3 y pamxax
VYroau npo Tuxooxkeancbke napTHEPCTBO. [loCaimKyI0-
ym 3ampomnonoBanuit CIITA BapianT peryaoBanusa CP3,
YUeHi TOXOAATH BUCHOBKY IIPO Te, IIT0 KOHIIEMITiA Hay-
KOBOI OOI'DYHTOBAHOCTi, BUPiIlIeHHS MATAHHSA HAYKOBOI
HEeBU3HAUYEHOCTI Ta BiICYyTHOCTI IPUHITUITY 00€PerKHOCTL
€ CIIPaBIKHBOIO CJIAOKICTIO HOBOI MOMEeJIi peryIloBaHHA
C®3, 1o obcrotoBaBcsa CIITA. M. Baruep BBakae, 110
TAKWHU MigXig 3a CBOEIO CYTTIO € PETPECUBHUM Ta Ha-
rajJiye IOBepPHEHH 0 TOYATKOBOT'O BapiaHTy pPeryJro-
Bauuda CP3 y pamrax npaBa COT, BifgmoBigHO 10 SKOTO
nepenbayaBcsa BUCOKUH CTYIiHb BUBHAUEHOCTI B PE3YJIb-
TaTaxX HayKOBOTO AOCTimKeHHd [25, c. 445—4T70]. Bax-
JUBICTH aHAJNI3y MUX TEHAEHI[IN ITOJIATAE Y TOMY, IO
perioHaJIbHi IpaBuia HEMUHYYe 3JiCHIOIOTH BILIUB Ha
npaBo COT, a ToMy MOKYTh MaTH IIOTEHITiNHUI BIIJINB
i Ha BiTuMBHsSHE ITpaBoBe peryJoBanua CP3.

BucHOBKM Ta IePCIEKTUBH TOCTIAKEHDb Y JAaHOMY
HanpaMKy. Takum YnHOM, aHAJIi3 MPUHITUIIIB — caMoO-
CTifiHOCTi, HeAMCKPUMiHAIlil, HAI[IOHAJIBHOTO PEIKUMY
Ta PeKUMY HaAMOiIbIIOT0 CIpUAHHA y cdepi 3acTocy-
BaHH{ caHiTapHUX Ta (hiTocaHiTAPHUX 3aXO0MiB 3a Ipa-
BoM COT y cBiTai Bumor €C BumisiuTu mputamManHi im
TakKi XapaKTepUCTUKH SK: 1) 3a CBOIM CIIPAMYBAaHHSAM Ta
3MiCTOBHUM HAIIOBHEHHSAM ITi IPUHITUIIN HEOTHOPIAHL
Ta MOJiNAIOTHCA Ha IB1 IPyIINU: IPUHITUII CAMOCTiHOCTI
(IpUHIIMTI CYBEePUHITETY) Ta aHTUIIPOTEKITIOHICTCHK
TpUHIUTY (HeZUCKPUMiHAIil, HalliOHAJTBHOTO PEIKUMY
Ta PeKUMY HaMO1JIbIITOT0 COPUAHHS); 2) Y CUCTEMi aHTH!-
ITPOTEKI[IOHICTCHKUX IPUHITUIIIB JOIiJIEHO BUOKPEMJTIO-
BaTu 6a30BYy KOMIIOHEHTY (IIPUHITUII HEJUCKPUMiHAI[i1)
Ta PEXKUMHY KOMIIOHEHTY (IPUHITUIN HAI[IOHAJIHLHOTO
PeXUMY Ta PeKUMY HaibiJbIITOr0 CIPUAHHS; 3) Bimo-
Opaskarouy OCHOBHI 3acaay PeryIl0BaHHS 3aCTOCYBaHHS
CP3 y pamkax npaBa COT npuHIuI caMocTiiHOCTI
(IpUHIUT CYBEePUHITETY) Ta AaHTUIIPOTEKITIOHICTCHK
nIpuHIUNY (HeZUCKPUMiHaIil, HallioHAJIBHOTO PEKUMY
Ta PeKUMY Hal61JIBIITOT0 CIPUAHHS € 000B’ I3KOBUMU
nasa Yxpainu ta €C, i Ha HuX 0a3yeThedA BiTUNM3HAHE Ta
€BpoOIIelichbKe 3aKOHOJABCTBO Y IIili cepi.

¥V cBoIO Uuepry, BUOKPEMJIIOIOUHN ¥ CUCTEMi aHTUIIPO-
TekioHicrechkux npuHIUIiB npaBa COT indopmariiiny
KOMIIOHEHTY (IPUHIIUI TPAHCIAPEHTHOCTi) Ta 3MiCTOBY
KOMIIOHEHTY (IPUHIIUIIN HAYKOBOI OOT'PYHTOBAHOCTI Ta
rapMoHisailii) € HeoOXiHiCTE JOCTiIMKeHHA BKa3aHUX
MPUHITAIIIB.
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NMPOBJIEMATUKA CTAJIOFO PO3BUTKY
AJTbTEPHATUBHOI EHEPTIi B YKPAIHI:
NMPABOBI ACNEKTU

NPOBJIEMATUKA YCTOMYUBOIO PA3BUTUSA
AJITEPHATUBHOW 3HEPTUU B YKPAUHE:
MPABOBbBIE ACINEKTbI

PROBLEMS OF SUSTAINABLE DEVELOPMENT
OF ALTERNATIVE ENERGY IN UKRAINE:
LEGAL ASPECTS

AHoTtauif. CTaTTa NpucBAYeHa aHanisy CyTHOCTI TepMiHy «CTAIni PO3BUTOK» Y KOHTEKCTI PO3BMTKY i M0OGA/bLLIO20 CTA-
HOB/IEHHSI A/IbTEPHATUBHOI eHepeeTuku. Y gocaigxeHHi 3p061eHO aKLEeHT Ha CUAIbHUX Ta CAdOKMX CTOPOHAX §aHO20 CeaMeHTY
eHepeeTHKM Y NPAaBOBOMY BMMipi. Ha CbO20GHI MOXHA CTBEPGXKYBATH, LLO gAHMIi HAMPAM 2ay3i MAE MiyHWI YHGAMEHT no-
ga/bLL020 PO3BUTKY, 0COOIMBO 3 027151y HA MiXHAPOGHE CMiBPOGITHULTBO 3 EC, KUTAEM TQ iHWMMM gepKaBamMm, Lo Crpuse
PopMyBaHHIO eHepaeTU4HOI He3anexHoCTi Ykpaitn. [locsig kpaiH €C y nepexogi Big TpaguuiliHux gxxepen eHepeii go BigHOB-
JIOBAHMX CBIGUMTb He InLLe PO BUKOPUCTAHHA @Hepa00LLagHMX TeXHOIO0RIN, ale 1 3ACBIgUYeE, L0 TaK 3BaHA «3e/1eHd eHepais»
B/15I€ COOOI0 MOTY)KHUI IHCTPYMEHT y eHep203abe3nedeHHi NPOMUC/IOBO PO3BMHYTUX KPAiH, CKNAgatum KOHKYpeHLito eHepzil,
2€HEepOBAHIF By2iIbHUMK, HAPTO2A30BUMM | ATOMHUMM eNeKTPOCTAHLISIM. YKpaiHa Mae 3HAYHMI MOTeHLian BigHOBMIOBAHOI
eHepeeTUKM, sIKMI HeODXigHO BUKOPHUCTOBYBATH /1Sl CTUMY/IOBAHHS! eKOHOMIYHOI GisIbHOCTi KpaiHu, MOKPALLeHHS! ii Top2oBo20
6anaHcy, o Hagae 3Mo2y He /nLLe OHOBUTY OCHOBHI BUPOOHMYI POHGU B eHepaeTnyHili cepi, a ¥i cTBOpuUTY HOBI poboui micus
Ta 3MEHLUNTU 3A1eXKHICTb Big IMNOPTY eHep2oHOCiiB 3 BUKOPUCTAHHAM guBepcudikauii gxxepen eHepaonocTayarHs. Ctparezis
M0ganblio20 PO3BMTKY Q/IbTEPHATUBHOI eHepeTku YKpaiHu noTpebye CTBOPeHHs Ta 3aKOHOgaB4020 3abe3neyeHHs CrpusT-
JIMBUX YMOB iHBECTYBAHHS T BIgMOBIGHOI gepXaBHOI MigTpUMKM, po3pob/ieHHs! KOHKYPEHTOCIPOMOXHMX TeXHOI0Ril | 3pa3kKiB
00/1agHAHHS, yrIPOBAGXKEHHS iX Y BUPOOHMLTBO. [lep)aBHa NigTpumKa BUPOOHMLTBA a/IbTEPHATUBHOI eHepzii MOBMHHA nosisi2a-
TV TAKOX Y HAQAHHI Ni/b2 | CTUMY/IIOBAHHI IHBECTMLIN, 11O CPAMOBYIOTbCSA B PO3BMTOK PI3HMX CEKTOPIB a/IbTePHATMBHOI eHepae-
TVKM, 30Kpema i LL/ISIXOM YKAAgaHHS BIgrnoBigHUX MiXXHAPOGHUX y20g. [lediunT BAacHnx eHepaeTUdHNX pecypciB Ta 3aNeXHICTb
Big iMMOPTY eHep20HOCIiB € 20/10BHOIO 302P03010 G/1S HALIOHAbHOI be3nekun Oygb-aKoi KpaiHW. Y 3B’A3KY 3 YUM eHepaeTU4Hd
MoATUKA BUCTYNae 6a30B0I0 YMOBOIO iCHYBAHHSI TA PO3BUTKY JepyKaBy.

KntouoBi cnoBa: ctanuii po3BuTOK, GbTEPHATUBHA eHep2eTUKA, gxepesio eHepaii, eHepaeTnyHa cTpareis.
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AHHoTauns. CTatbs NOCBALEHA AHAMN3Y CYLHOCTU TEPMUHA «yCTOMYMBOE pA3BUTUE» B KOHTEKCTe pA3BUTUSA 1 §ajlbHel-
Le20 CTAHOB/IeHNS A/IbTePHATUBHONM 3Hep2eTUKN. B MCCIeqoBAHMM CgeiaH aKLUEHT HA CuAbHbIX M c1dbbiX CTOPOHAX GAHHO20
Ce2MeHTa 3Hep2eTUKM B PABOBOM n3MepeHnn. Ce0gHA MOXHO YTBePXgaTb, YTO GAHHOEe HAMPAB/IeHNe PA3BUTHS SHEPRETUKM
1meeT nog cobo# MPOUHbIN PyHgAaMeEHT, 0COOEHHO B KOHTEKCTe ga/ibHelilLe20 MexqyHapogHo20 COTpygHMYecTBa ¢ EC, Kutaem
1 gpy2uMuM 20CygapcTBAMM, YTO CIIOCOOCTBYET pa3BUTMIO IHEP2eTHECKOM He3aBMCUMOCTH YKpanHbl. OnbIT cTpaH EC B nepexoge
OT TPAGMLIMOHHbIX MICTOYHUKOB SHEP2uM K BO30OHOB/ISIeMbIM CBUJeTeNbCTBYeT He To/IbKo 00 MCoNb30BaHMM 3Hepaocbepea-
I0LMX TeXHO02MI, HO M CBUGETebCTBYeT, YTO TaK HA3bIBAeMAsi «3e/eHasi S3Hepausi» NpegcTassieT coboi MOLHbIA MHCTPY-
MeHT B 3Hep200becriedeHn MPOMbILLIeHHO-PA3BUTLIX CTPAH, COCTAB/SS KOHKYPEHLMIO 3Hepaui, MPOM3BOGUMOVE YO0 IbHbIMY,
He@Te2a30BbIMU M ATOMHbIMM 31eKTPOCTAHUMAMM. YKPanHa uMmeeT 3HAYNTebHbIN NOTeHLMan BO300HOB/ISIEMOI SHepeTmKy,
KOTOPbI¥i HEOOXOgMMO MCMO/IL30BATb GJ/IS CTUMYIMPOBAHMS IKOHOMUYECKON gesTesIbHOCTU CTPAHDI, YIyuLlieHus ee TOp20BO20
6anaHca, 4To N03BONSIET He TOIbKO 0OHOBUTH OCHOBHbIE MPOM3BOGCTBEHHbIE POHGbI B IHEP2ETUYECKON cdepe, HO M cO3gaThb
HoBble paboune MecTa 1 yMeHbLUMUTb 3ABUCUMOCTb OT UMIOPTA SHEP2OHOCHTes1ell C UCMONb30BAHVEM guBepCMPUKaLMm UCTOY-
HWKOB 3Hep20CHabXeHus1. CTpaTeaus gasbHerLIe20 pasBUTHS aIbTePHATMBHON SHep2eTUKM YKpanHb! TpebyeT co3gaHus v 3a-
KOHOgaTeibHo20 obecreyeHns 61a20NPUATHBIX YCI0BUI MHBECTUPOBAHMS M COOTBETCTBYIOLLEN 20CYgapPCTBEHHOM MOGGepXKH,
pazpaboTki KOHKYPeHTOCNOCOOHbIX TexHO1021i 1 00pa3LioB 000PygoBAHMS, BHEGPEHMS UX B MPOU3BOGCTBO. [0CYgapCcTBeHHas
noggep>xka npou3BogCTBA A/IbTEPHATUBHON 3HEP21M1 GO/KHA 3AKII0YATHLCS TAKXKe B MPegoCTasB/ieHni 1b20T U CTUMYIMPOBAHUN
MHBECTULMIA, HAMPAB/ISIeMbIX B PA3BUTHE PA3/IMYHbIX CEKTOPOB A/IbTEPHATUBHOM SHEP2ETUKM, B TOM Y1C/Ie 1 MyTem 3aKI0HeHNs
COOTBETCTBYIOLLMX MEXXGYHAPOGHbIX CONALLEHMI. [lednumT cobCTBeHHbIX SHepaeTUecknX pecypcoB 1 3aBUCUMOCTb OT UMITOPTA
3HepaoHoCHTeNeli IBASIIOTCS 2/1aBHON Y2p030i HALMOHANbHOM 6e30nacHOCTy 0b0W CTPAHDI. B CBA3M € Yem 3HepaeTnyeckas
MONNTUKA BbICTYNaeT 6a30BbIM YC0BUEM CyLLEeCTBOBAHMS 1 PA3BMTUS 20CYgapCTBa.

KntoueBble ¢10Ba: ycToriunBoe pasputie, abTepHATUBHAS SHEP2eTUKA, MCTOYHUK SHepaum, SHepaeTndeckas ctpareaus.

Summary. The article analyzes the essence of the term «sustainable development» in the context of the development and
further formation of the alternative energy sector, the relevance of implementation (renewable energy), aspects of the strengths
and weaknesses of this energy segment in the legal dimension. Today, it cannot be said that this area of the industry does not
have a foundation for further development, international cooperation with the EU, China and other states provide directions
for the development of Ukraine’s energy independence. The experience of EU countries in the transition from traditional energy
sources to renewable ones indicates not only the use of energy-saving technologies, but also shows that the so-called «green
energy» is a powerful tool in the energy supply of industrially developed countries, competing with coal, oil and gas and nuclear
power plants. Ukraine has a significant potential for renewable energy, which should be used to stimulate the country’s economic
activity, improve its trade balance, which allows not only to update fixed production assets in the energy sector, but also to cre-
ate new jobs and reduce dependence on energy imports using the diversification of energy supply sources. The strategy of further
development of alternative energy in Ukraine requires the creation and legislative provision of favorable investment conditions
and appropriate state support, the development of competitive technologies and equipment samples, and their introduction
into production. State support for alternative energy production should also consist in providing benefits and stimulating in-
vestments directed to the development of various alternative energy sectors, including through the conclusion of relevant inter-
national agreements. The lack of its own energy resources and dependence on energy imports is the main threat to the national
security of any country. In this connection, energy policy is the basic condition for the existence and development of the state.

Key words: sustainable development, alternative energy, energy source, energy strategy.

Herapazgamu. [IpobiiemaTrKa eHepPreTUYHOI He3aIex -

l l ocTaHOBKA mpooaevu. OTHUM 3 YMHHUKIB cTa-
HOCTi YKpaiHu Ha CLOTOAHIIIHIM JeHb € BKpall aKTyaJIb-

HOBJIEHHS AepsKaBu € ii mesanexkHicTh. I1a cuc-

TEeMOTBOPYA YMOBA CTOCYETHCS KOKHOI chepHU CYCIiIb-
CTBa y MOJITUYHOMY, EKOHOMiYHOMY Ta COI[iaJIbHOMY
npocTopi Kpainu. HafiBaskJimBimmum cTpaTeriauauM
CEKTOPOM YKPaIHChKOI EKOHOMIKY € eHePTeTUYHUA.
IIpob6iema mossrae y Tomy, 1o Hapasi icHye He JuIle
CIIpaB:KHSA eHeprosabesmeveHicTs KpaiHu, 110 TapaH-
TYETbCS HAIIOHAJILHUM BUPOOHUIITBOM eHeprii, aje i
«IIOKa30BO-MiHJINBa» €HEPro3a6e3meueHicTh, 1110 IPOsAB-
JIAETHCA Y IOCTiNHIH 3aKyIiBJIi eHePTrOHOCIIB y 3B’ ABKY
i3 MOJIITUYHO-eKOHOMIUHMMY Ta iHYPaCTPYKTYPHUMU

HOI0. 3 OfHi€l CTOPOHY BOHA CTAHOBUTD MIJIAX cTpaTerii
CTaJIOTO PO3BUTKY YKPAiHCHLKOI JepsKaBu, 3 APYToi HO-
BiTHA ITOpa IUKTYE CbOTOYACHI BUKJIUKHU, BiIIOBiAb Ta
BUPIIIEeHHA SKUX TPOJAEMOHCTPYE CUJIY Ta MOJATbIITAH
BEKTOP MaiibyTHHOI'O PO3BUTKY JePrKAaBU i CyCILIbCTBA.
Came 3 mepesliueHNX YMOB HUHI POJIb BiJHOBIIOBAJIBHIX
mxepen eneprii (B E) Ta anbTepHATUBHOI €HEPreTUKYU
CIIPUIIMAETHCSA TO-HOBOMY Ta € MOTJIAIOM y MaioyT-
He y nepiox kpusau. PopMyBaHHA UiTKOI, IIOCIiIOB-
HOI, OCMUCJIEHO] Ta HOBITHBOI €HEPTeTUYHO1 cTpaTerii
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VKpaiHnu Ha HAI[IOHAJIBHOMY Ta MisKHApPOAHOMY PiBHI
Mae OyTU OCHOBOTIOJIOMKHUM (hyHAaMEeHTOM Kpainu, aKa
KPOKY€E B eK0o-TyI00ajIicTChKe MaiiOyTHE.

MeTo0 3aIIPOIOHOBAHOI CTATTi € BU3HAUEHHSA IIpa-
BOBUX ITPOOJIEM PO3BUTKY &JILTE€PHATUBHOI €EHEPTETUKU
B YKpaiHi y KOHTEKCTi ifiei cTasoro po3BUTKY.

Amnajis ocranHix gocaimskens i myoairkamiii. Te-
OPEeTHUYHOIO OCHOBOIO CTATi cTaJim HAYKOBi mparri
BueHUX-(paxiBIiB y rasysi arpapHoro, 3eMeJbHOTO,
IPUPOJOPECYPCHOTO Ta eKoJIoTiuHoro mpasa OgecbKol
IPaBOBOI IIIKOJIN, 30KpeMa Takux Ak Xapuronosa T. €.
[7, c. 295], Kapakam I.1.[10, c. 326], I'purop’eBa X. A.
[8, c. 326—339], IlnaTonosa €. 0. [9, c. 326] Ta in. Kpim
TOT0 IPABOBUM IIPO06JIEeMaM PO3BUTKY aJbTepHATUBHOI
eHepreTUKU IIPUCBAUYBAJIM CBOI Ipalli Taki BUeHi AK
Hynuenko O. [6], Kopoasuyk JI.B. [2, c. 72—-73], MaH-
Ky, 1. B. [5, c. 245], Trkanenko C.1.[1, c. 50]. Ta inmmri.

Bukaan ocHoBHOTrO MaTtepiaay. SIK Bizomo, cra-
JUH PO3BUTOK — Il PO3BUTOK, 34 SKOTO 3aJ0BOJIEH-
Hs OTPebd CHhOTOAHIITHBOTO TOKOJIIHHA BiIOyBaeThCA
06e3 00MeKeHHA MOKJINBOCTEH MaltOyTHIX TOKOJIIHD
3aJ0BOJILHSATHU BJAaCHI moTpebu. B ycix po3aBUHYyTUX
KpaiHax CTBOPEHi Jep:KaBHi opranu, AKi BiAIIOBiga0Th
3a CTAJIUM PO3BUTOK, PO3P00JIeHi a60 po3po0IAI0ThHC
HaIliOHAJBbHI JOKYMEHTH, AKi OPiEHTYIOTh Ha TaKUH
posBuTokK [1, c¢. 50]. Cranuit possuTok (sustainable
development) AK HayKOBUII HATPSIMOK BUHUK Ha IIe-
petuHi 6araTbox HayK (eKoJorii, dgimocodii, coriono-
rii, eKOHOMiKU TOII0), OCKiJIBKH CTOCYETHCA yCix 6e3
BUHATKY cdep JIOACHKOTO JKUTTA i TPAKTYETHCA, AK
€KOHOMIUHO coLliaJbHUY IpolieCc IPU AKOMY BUKOPU-
CTaHHSA IIPUPOSHUX PECypCiB, iHBEeCTUIIilIHI BEKTOPMH,
OpiopUTETHI HAIIPAMU PO3BUTKY HAYKU Ta iHHOBAaIIiii,
POBBUTOK COITiaJIbHUX I[IHHOCTE! Ta IHCTUTYITiiHI 3Mi-
HU B CYKYIHOCTI 3MiITHIOIOT iCHYIOUMH OTeHIIial JJId
3a/I0BOJIEHHA JIIOACBKUX NMTOTPe6 ChOTOAHI i A1 HACTYII-
HUX NOKOJIiHb, AKUHU COPAMOBAHUN HAa MOKPAIIeHHSI
PiBHSA SKOCTI JIOICHKOrO0 KUTTSA IIpU 30eperkeHHi cTa-
JocTi ekocucremu [2, ¢. 72—73].

PosrisgnemMo BU3HaUEHHA HOHATTS «AJIbTEePHATUBHI
Ikepesa emeprii». B 3akoni Ykpainu «IIpo aabTepHa-
TUBHI qxepesna enepriis Big 20 srororo 2003 p. Ne 555-
IV [3] anbTepHaTUBHI AKepesia eHepPTil BUSHAUAIOTHCA
SAK BIJHOBJIIOBAHI JsKepesa eHeprii, 1o SKuX HaJlesKaTh
eHepria coHaYyHa, BiTpoBa, reorepMaJjbHa, eHeprid
XBUJIb Ta IPUIJINBIB, TigApoeHepris, eHepria 6ioma-
cu, rasy 3 OpraHiuHUX BiIXOMiB, ra3y KaHaJsisaiitHo-
OUMCHHUX CTaHIIili, OiorasiB Ta BTOPUHHI eHepreTuyYHi
pecypcu, 10 AKUX HAJeXXKaTh JOMEHHUI Ta KOKCIiBHUHI
rasu, ra3 MeTaH jgerasarii ByriabHUX POJOBUILL, IIepe-
TBOPEHHSA CKUIHOTO €HEPrOIOTEHITiay TEXHOJIOTIUHIX
nporeciB. Ciig 3BepHYTHU yBary Ha JOCUTH IIINPOKE,
TOPiBHAHO 3 EBPONENCHKUM 3aKOHOJABCTBOM, TOHATTSA
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aJIbTePHATUBHUX AKepeJs eHepril B YKpaiHi Ta Heox-
HO3Ha4YHe PO3YMiHHA 1boro Tepminy. ¥ €C cumouaTtky
10 aJIbTEPHATUBHUX JKepeJsl BiTHOCUIN CKPaIlJIeHHA
i rasu(ikaiiiro TBepAUX MAJUB, EKCILIyaTal[il0 Te0Tep-
MaJIbHUX POJOBUII Ta BUKOPUCTAHHSA COHAYHOIL eHeprii.
HupextuBa 2009/28/€C 3as3nauae, 1110 eHePrisa 3 Big-
HOBJIIOBAJILHMX HEBUKOITHUX I KePeJI BKJIIOUAE BiTPOBY,
COHAYHY, aepPOTePMiUHY, Te0OTepMaJbHY Ta OKEaHIUHY
eHeprii, rigrpoeneprio, 6iomacy, ras 3 opraHiuHUX Bif-
XO[iB, I'as 3 OUMIINEHNX CTiUHNX BOJ Ta 0ioras. OcBoeHHA
BiTHOBJIIOBAaHUX [:KepeJ eHepril mepegdauaiocsk Exep-
TeTUYHOIO cTpaTerieio Ykpainu Ha nepiox 1o 2030 pokry,
saKa OyJsia cxBajieHa posnopamxenuam KMY Big 24 jui-
Ha 2013 p. Ne 1071. B uiit 3asmauansocsa HeoOXigHiCTh
TiBUINEHHA IPUBAOIMBOCTI OCBOEHHS TA PO3BUTKY
THX BiTHOBJIEHUX I:KepeJ eHeprii, AKi MaioTh BUCOKY
MMOBipHIiCTh EKOHOMIUHOI OKYITHOCTI B Maii0yTHLOMY
i € Ha6iIBII IePCIeKTUBHIMH 3 OTJIAAY BUPOOHUIITBA
Ha TepuTopii YKpainu; migTpuMaHHsa PO3pPOo0IeHHA
i BIPOBAMKEHHA KOHKYPEHTOCIIPOMOKHUX TEXHOJIOTI;
BUPIBHAHHA YMOB KOHKYPEHIIil MidK TpaJuIniinumMu
i HeTpaguIiiHIMU BUAaMU eHeprii Ta inmri saxonu.
VY choromHimIHi yac BOHA BTpaTUJIa YNHHICTh Bigmo-
BigHO 10 posmopsamkenns Kadinery MinicTpis Yipainu
Big 18 cepmua 2017 porky Ne 605-p. «IIpo cxBameHusa
Enepreruunoi crparerii Ykpainu Ha mepiox go 2035
poky «Besmneka, eHeproeeKTUBHICTb, KOHKYPEHTO-
CIIPOMOJKHICTB» , — /e BU3HAUEHO IIiJlecIIpAMYBaHHd,
1110 TepUTOpPiaIbHe po3TallyBaHHa Y Kpainu mik €C Ta
P®, akT 30BHINIHBOI arpecii ocTaHHBOI IPOTH Y KpaiHU
MiCTATH AK BUKJUKU, TaK i Mo:kJIuBocTi [4]. [[o mo3u-
TUBHUX aCIIeKTiB HOPMaTUBHO-TTPABOBOTO PETYTI0OBAHHA
B c(epi po3BUTKY aJIbTEePHATUBHUX IKepeJ eHeprii
BigHeceMo: 1) po3poOKy MacIITabHOI IIporpaMu Iii
3 BiTHOBJIIOBAHOI €HEPreTUKU, KA BPaXOBY€E 0COOJIN-
BOCTI I'i[poeHePreTUK M, COHAYHOL eHepreTUKY, BiTPpoBO1
eHepreTUKH, 0i0eHepPreTUKM, re0TePMaIbHOI eHepTreTH-
KH1; 2) 3aTBEPI KEeHHA Ta BUKOHAHHA [lepsKaBHOI 1[iab0-
BOi eKOHOMIiUHOI IpoTrpamMu, M0 MiCTUTh YiTKUH IIJIaH
peaJrisartii mocraBJeHUX 3a4a4 3 MOJepHi3aIlii eHepre-
TUYHOI CUCTEMU Y KpaiHu; 3) y3royKeHHA HalliOHAJIBHOI
HOPMAaTUBHOI 6asuy 3 €BPONECbKUM 3aKOHOaBCTBOM
00 PO3BUTKY BiTHOBJIIOBAaHOI eHepreTuku. Peai-
3allig MUX 3aX0iB gae 3Mory (GopMyBaTH B CYCHiJab-
CTBi CBiZjoMe cTaBJIEHHS JO HEOOXiMHOCTI i ABUIIeHH A
eHeproe()eKTUBHOCTi, BUKOPUCTAHHS BiJHOBJIIOBAHUX
IPKepeJI eHeprii Ta aJbTepHATUBHUX BUIB ITaInBAa.
3BepHEMO yBary Ha HasgBHI IPOPaxXyHKU i HeIOJIi-
KU caMe BijoMUYoro peryJjaioBaHHS B 3a3HaUeHill cdepi.
HaykoBIi ogHO3HAYHI Yy CBOIX BUCHOBKAX IIIO0 JeKJIa-
paTuBHOCTI 6araTboxX HOPMaTUBHO-IIPABOBUX aKTiB,
BiZICYTHOCTI KOHKPETHUX 3aXO/iB Aili 3 IX BUKOHAHHA,
HEeIOCTAaTHOCTI TOJATKOBUX Ta MUTHUX CTUMYJIiB BU-



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 12(34), vol. 1, 2020

// Land law; agrarian law; environment law;
natural rights //

PoOHMKAM aJbTePHATUBHUX I:KepesI eHeprii. 3okpema,
JOCJIi THUKY CJYIITHO IIOPYIITYIOTh MATAHHS IIPO HeoOXia-
HIiCTB CIIPOILIEHHA MPOIeAyPHU PeeCcTpallil eHeprokom-
TmaHiii, 110 TPAaIoIOTh Ha aJIbTePHATUBHUX IKepesiax
eHeprii, Ta CTBOPEHHA TAKOI'0 PEECTPY 3 METOO HATaHHA
iM miJIbr y BUTJIALL 3BiIbHEHHS BiJ MogaTKy Ha Ipuoy-
TOK; (DOPMYBaHHS PEECTPiB IMIIOPTHOI IPOAYKILil AJ1s
aJbTEePHATUBHOI CUDOBUHY, HA AKi MOIIUPIOIOTHCSA ITiJIb-
U y BUTJISIAL BBiBHOTO MUTA; YPETyJIIOBAHHS MUTAHHSA
KOMIeHcallil BUTpaT eHePrOKOMIAaHi, 110 IIPaIIoi0Th
Ha aJIbTEPHATUBHUX MKepesax, y pasi iX migK/JIoueHHs
IO eJIEKTpOMEpesK. 3araJbHOAEPKABHOIO IIPO0JIEMOIO €
HeJOCTaTHICTh AepsKaBHOro (hiHaHCOBOTO 3a0e3meyeH-
HA OIPUAHATUX IPOTPAM Ta 3aXO0MiB, HEMOXKJIUBICTH 1X
peaurizarii 6e3 HeoOxixgHOI iH(MOPMAIIifiHOI TiATPUMKH,
HaJIeKHOI poO0TH MicIleBUX OPTraHiB caMOBPAIYBaHHA
To1io [5, c. 245; 6].

Ha nymky T. €. XapuToHOBOI HEeBperyJiboBaHiCTh
NIPaBOBUX MUTAHb CTBOPIOE TAKOK HU3KY IIPOOJIEM,
SAKi CTOCYIOTHCA BUAIJIEHHA 3€MeJbHUX MiIAHOK AJIA
po3TallyBaHHA COHAYHUX eJIeKTPOCTAHIIil, BITPAKIB
a00 MOJKJIMBUX MiCIlb YCTAHOBKU T'iiporeHepaTopiB.
Tako:k Ha TpoTA3i 6araTboX POKiB 3aKOHOLABYO BUPi-
HIYETHCA MUTAHHA III0JI0 PO3MipPY «3€JeHOr0» Tapudy
Ta Moro miJIbTOBUX YMOB, ajie IpaBoOBe 3a0e3neueHHA
IIHOTO MUTAHH TAKOXK OTPebye mopodbku [7, c. 295].

3a caoBamu X. A. I'purop’esBoi moTpibHO O0YJI0 0
OPUAHATU 3aK0H YKpainu «IIpo BupoOHUIITBO Ta pe-
aJisariro 6iomanuBa», B AKOMY Mae€ mependavaTmcs
10 mep:xaBHA mMiATPUMKA BUPOOHUKIB GiomasmnBa 1o
HOPMAaTUBHO-IIPABOBUX aKTiB y cepi anrbTepHATUBHOL
eHepreTuku [8, c. 326—339].

€. 0. IInaToHoBa 3a3Hayae, 110 BAOCKOHAJJEHHIO
JIePyKaBHOI IOJIITUKY PEryJI0BaHHSA Ta POSBUTKY aJIb-
TepHATUBHOI eHePreTUKM B HAIIill KpaiHi, cupusaio
npuiHATTA 25 KBiTHA 2019 poKy 3akoHy YKpainu
«IIpo BHECEHHA 3MiH OO IesIKUX 3aKOHIB Y KpaiHU II00
3a0e3MeueHHsI KOHKYPEHTHIX YMOB BUPOOHUIITBA €JIeK-
TPUYHOI eHeprii 3 aJIbTepHATUBHUX JAKepeJ eHeprii»,
3TifHO 3 AKUM IepeadavacTbesa mepexin iz 2020 poxy
Ha HOBY ayYKI[IOHHY CUCTEMY CTUMYJIIOBAaHHA aJIbTep-
HATUBHOI eJeKTpoeHepreTurku [9, c. 326].

Ax maromomuye I.I. Kapakamr om0 maJauBHO-
€HePTreTUYHOr0 KOMILJIEKCY HAIIlOl feprKaBu, AKUNA
CKJIAIA€ThCA i3 MiANIPUEMCTB, yCTAHOB Ta OpraHiza-
1Iili eJIeKTPOEHEPTEeTUUYHOTO, AAEePHO-IIPOMUCIIOBOTO,
BYT1JILHO-TIPOMHUCJIOBOTO Ta HAa(pTOra30BOT0 KOMILIEKCIiB
Hes3aJIe;KHO Bix (popMu BJaacHOCTI, Hece cepiio3He 3a-
Opyrnuenusa noBkisasa. Tax, 06’€KTH TEILJIOBOI eHepre-

TUKH BUKHUIAIOTH B aTMocdepHe moBiTpsa 6ausbsko 30
BiZICOTKIB yCiX MIKiAJIUBUX BUKHUAIB B aTMocdepy Bif
cranionapuux gixepes. IlignpremcrBa HaTOra3oBOro
KOMILJIEKCY 3a PiBHEM IIIKiJINBOTO BIJINBY Ha JOBKiJI-
JISI TeXK BBAXKAIOTHCS 00’ €KTaMU IIi JBUII[EHOI'0 €K0JIO-
riuaoro pusukKy. HeraTuBHUM €KOJIOTIYHUM BILTUBOM
XapaKTepusyeThCs i rifpoeHepreTuka. By 1iBHUIITBO
rizpoBysJuiB Ha [HiNpi npua3Beso 10 3aTOIJIEHHS Be-
JUKUX 3eMeJIbHUX IIJIoII. BomocxoBuia IiABUITUIN
piBeHDb HABKOJUIITHIX I'PYHTOBUX BOJ, CTAIU IIPUUNHOIO
iHTEeHCHMBHOTO PYHHYBaHHS KPyTuXx OeperiB. Besmeka
ATOMHUX CTAHIIi} € Cepii03HO0I0 IIPOOJIEeMOI0 AJIsI Aep-
JKaBU, OCKiIbKU KaTacTpoda Ha HopHoOuabchbKili AEC
IIepeTBOPHUJIa 3BHAUHY TEPUTOPiIO B B0HY €KOJOTiUHOTO
auxa [10, c. 326].

BucuoBku. IligBoaauy mmifcyMOK 111010 CTAHOBJIEHHS
Ta PO3BUTKY aJIbTePHATUBHOI €EHEPTETUKHU, TO IIEPIIOI0
IIePeIoHOI0 CJIil BKa3aTu HEJJOCKOHAJIICTh 3aKOHOJaB-
yoi 6as3u. I]a mpobaemMa He € HE3IOJIaHHOIO, OCKiIbKU
3a TOIIOMOTOI0 BMiJIOTO BUKOPUCTAHHSA IOPUIUUHO-
TEeXHIYHOT'0 Ta HAYKOBO-TEOPETUUYHOTO iHCTPYMEHTapPito
MOJKHA CTBOPUTH 3JIarO[KeHNIl IIPABOBUI MexXaHisM,
1110 3a0e3MMeYnTh CTabiIbHUI POBBUTOK aJIbTePHATUBHOL
€HepPTeTUKY Ta 3a0e3neueHHA BUKOHAHHSA IiJIeli CTaJIo0ro
pos3Butky. lle 3akoH YKpainu «IIpo anbTepHaTUBHI
BUIU ITaJuBa», 3aK0H YKpainu «IIpo anrpTepHaTuBHI
IsKepeJia eHeprii», 3akoHu Ykpaiuu «IIpo emepros-
OepeskeHHs» Ta «IIpo pPUHOK eJIeKTPUUHOI eHeprii Ta
in. [Ipyroro npobaemoro € hiHAHCOBA, a caMe HaZaHHs
¢inaHCOBOI MiATPUMKY IepeCciYHUM I'poMaAgHaM Ta i~
IIPUEMCTBAM [IJI OCBOEHHS BUKOPUCTAHHA aJbTepHA-
TUBHUX JPKEPeJ eHeprii y KOHTEKCTi CTaJ0ro PO3BUTKY.
Exonomiuna Kkpusa ta naggemis 2019-2021 pokiB He
IaIOTh MIO3UTUBHUX IIPOTHO31B HA MPUCKOPEHMWH IIIJIAX
MOJepHizallii eHepreTUUYHOI IPOMUCIOBOCTI, aje ek
HaIIpAM CTPaTETrivHO BAMKJIUBUU IJIA eKOHOMIUHOTO
PO3BUTKY Kpainu. [l momaabIIoro 3abe3nedyeHHa
CIPUATINBUX HOPMATUBHO-TIPABOBUX YMOB PO3BUTKY
aJbTEPHATUBHOI eHEPTETUKY He MOYKHA 3a0yBaTH IIPO
TMOJAJIbIIe TIOCUJIEHHA ITOAATKOBOTO CTUMYJTIOBAHHA
IPUBATHUX iHBECTOPiB; rapaHTii YKPaiHCBKUM BUPOO-
HUKaM aJbTePHATUBHUX AKepeJ eHeprii mozo il Kymis-
JIi 3a 3eeHuME Tapudamu; iHpopMyBaHHA HaCeIeHHS
PO HeOOXiAHICTh 3aXUCTY HOBKIIIA IILJIAXOM BUKODPU-
CTaHHA HEeTPAAUIIHUX I:KepeJ eHeprii.

«HaykoBe gocii:keHHda 3ailicHEHe y paMKaX BUKO-
HaHHSA TPOEKTY « AJIbTepHATUBHA eHepreTuka» B YKpa-
1Hi: IMJIAXY 3aKOHOIaBYOr0 CTUMYJIIOBAHHSA» , 34 Hi-
TpuMKHu HartioHaabHOT0 QOHAY OOCiA:KeHb ¥ KpaiHu»
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HALUOHAJ/IbHbIE U MEXXAYHAPO/HbIE CTAHOAPTbDI
NMPABA HA MUPHbBIE CbOPbI

NATIONAL AND INTERNATIONAL STANDARTS
OF RIGHT TO PEACEFUL ASSEMBLY

AHoTauis. CTaTTa NpuUcBSYeHa goCTigXKeHHI0 Cy4aCHO20 CTaHy MpaBoBOi peaiameHTauii paBa Ha MUPHI 3iOpaHHSA Ta Bu-
CBIT/IEHHIO MiXHAPOGHUX CTAHGAPTIB Yy Wi cPepi. AKTYaNbHICTb gocaigyeHHs: 0OpaHoi TeMu 3yMOB/IeHd TUM, O NpaBo HA
€B060gy MUPHYMX 3i0PaHb € OGHUM 3 HAVOIbLL BAXINBUX CKIAGOBUX MiXHAPOGHO-NPABOBO20 KATA/I02Y NPAB A0guHK. Cnu-
PaioYnCh Ha MiXKHAPOGHMI gOCBIg MPABOBOI pe2aMeHTaLlii Libo20 IHCTUTYTY B 3apybixHWX KpaiHax, YKpaiHa Mae MOXMBICTb
30KOHOGABYO 3AKPIMUTK TA BPe2y/IOBATM IPABO HA MUPHI 3IOPAHHSA 3 ypaxyBAHHAM MO0KeHb OCHOBOMONOXHNX MiXKHAPOGHMX
aKTiB, 3MICT sIkuX BigbmBae npobaematuky wiei HaykoBoi poboTu. Takmit KpoK Moxe OyTu BUPILLANbHUM GAst YKPaiHW Ha LWAsSIXY
20PAHTYBAHHSI T4 3AXMCTY NPAB JHOGUHU, 30KpeMa npasa Ha MUPHI 3i0paHHS.

Came Big CTyrneH!0 2apaHTyBAHHS TA 3aXMCTy NPaBa Ha cBo6OGY MUPHUX 3A/1eKMTb 3¢ATHICTb 2pOMAgsiH 6€3 3aCTOCYBAHHS
HACUNbCTBA BUPA3UTM BAACHY He320gy i3 CrocoboM HANpAB/ieHHs Td BIopsSgKyBAHHS Gep)XaBoto CyCniibHUX BIGHOCUH Y KPdiHi,
y CTATTi aBTOPAMM MPOAHAN30BAHO Cy4ACHMI CTAH KOHCTUTYLIFIHO-MPABOBOR0 3AKPinieHHs NpaBa Ha MUPHI 3i6paHHs B Ykpa-
iHi. OCKinbkn gocnigxeHHs MXHapOgHUX CTAHGApTiB MPaBa Ha MUPHI 3I0PAHHSA He Bu2aagaTme BCebiYHUM Ta NOBHUM 0e3
BUCBIT/IEHHS 3KPinaeHHs MpaBa Ha MUPHI 3i0paHHA B YKpaiHi, TO MPOAHANI30BAHO TAKOX NOAOXKEHHS KOHCTUTYUIT YKpaiHm,
SIKi pe2iaMeHTYI0Tb IPABoBe 3aKPinieHHs MPABaA HA MUPHI 3I6PAHHS B acnekTi oQiLifiHo20 TymMaqeHHs: KOHCTUTYLiFIHO20 cygy
YKpaiHu TaKknx NO/I0OKeHb T iHLLe 30KOHOGABCTBO YKPAiH.

JocnigxxeHi popmu 3gilicHeHHs1 2poMagsiHaMuM NPaBa Ha MUPHI 3IPAHHS, MOXIMBOCTi 0OMEXEHHS Lib020 MPABA HA MUPHI
3i0paHHS 3i CTOPOHM gepKaBy B IHTepecax HaLioHaIbHOI Ge3reku Ta 2pOMAgCbKO20 NMOPAGKY Y MiXKHAPOGHIV NpaKTUL.

[pugineHo 3HayHy yBazy BUTOKAM MiXHOPOGHO-NPABOBO20 pe2y/IloBAHHS MPABd HA MUPHI 3i0paHHS, 30Kpema 0CHOBHUM
MDKHOPOGHMM aKTaM, SIKi MOXHQA BBAXXATU gxkepenamu opmyBaHHS MpaBa Lb020 BAXJ/IMBO20 MPABOBO20 iHCTUTYTY Yepe3
MpU3My BAXKKO20 T M’AKO20 MiXKHaGPOGHO20 NpaBd. TaKox po32/1sIHYTO MPAKTUKY BUPILLeHHS CNOPIB L0go 3abe3neyeHHs npa-
BA HA MUPHI 3i6PaHHSI MiXXHAPOGHUMM CygoBMMM YCTAHOBAMM, 30Kpemd €BPOMeiiCbKuM CygoM 3 npaB AIOGUHM.

KnioyoBi cnoBa: KOHCTUTYLIFIHO-NPaBOBE pe2y/toBAHHS; KOHCTUTYLiS YKpaiHW; NpaBo Ha MUPHI 3i0paHHS; MiXKHApPOgHI
CTaHgapTu.

AHHOTaums. CTATbs MOCBSILLEHA NCCIEJOBAHMIO COBPEMEHHO20 COCTOSIHMS MPABOBOJ pe2iaMeHTaymm npaBa Ha MUPHbIe
CoOPaHMs 1 OCBeLLeHNIO MeXJYHAPOGHbIX CTAHJAPTOB B 3TOi cepe. AKTYAIbHOCTb NCCIEJOBAHMS BbIOPAHHO TeMbl 06yC/10B-
JIeHa Tem, 4To npaBo Ha cBo6OGy MUPHbIX COOPAHMIA IBASIETCS OGHUM M3 HanbosIee BAXKHbIX COCTAB/ISIOLMX MEXJYHAPOGHO-
MpaBoBO20 KATa02a npas YenoBeka. OnMpPasicb Ha MexgyHapOgHbIi OfbIT MPABOBOM pe21aMeHTaumm 37020 UHCTUTYTA B
3apybexHbIX CTPaHax, YKpauHa nmMeeT BOSMOXHOCTb 3KOHOGATe/IbHO 3AKPENuTh 1 ype2yIMpoBaTh MPaBo HA MUPHbIE CO-
OPaHus C yueToM MONOXKeHUi i OCHOBOMONARAIOLMX MEXJYHAPOGHbIX AKTOB, COgepXXaHue KOTOPbIX OTpaxaeT npobaeMartuky
3TOW Hay4yHOW paboTbl. TaKoK La2 MOXET ObITb peLlaroLLmum gsi YKpanHbl Ha MyTu obecnedeHus 1 3aLwmTbl MpaB YenoBekd, B
YacTHOCTM NPABA HA MUPHble COOPAHUS.

VIMeHHO oT cTereHu obecrieyeHns: 1 3aLWmTbl MPABa HAa cBOGOGY MUPHbIX 3ABUCUT COCOOHOCTb 2pAXGAH 6e3 npumeHeHus
HACUANS BbIPA3nTb COOCTBEHHYIO Hecoz/iache ¢ 06pa3oM HAMpaBeHus U MOPSigoK 20CYgapCTBOM OOLLECTBEHHbIX OTHOLLEeHMI
B CTPAHe, B CTATbe ABTOPAMM MPOAHANN3UPOBAHbBI COBPEMEHHOE COCTOSIHUE KOHCTUTYLMOHHO-PABOBOR0 3AKperieHus npasa
Ha MUpHble cobpaHus B YkpanHe. [10CKO/IbKY MCCIeJOBAHMS MeXGYHAPOGHbIX CTAHGAPTe NpaBa HA MUPHble cobpaHus He
bygeT Bbl2n1igeTb BCBCTOPOHHUM M MOHbIM 6e3 ocBeLLieHns 3aKpernieHnsl NpaBa Ha MUpHble cobpaHus B YKpauHe, To npoa-
HA/IM3MPOBAHbI TAK)XKe MONOKEeHNS KOHCTUTYLMM YKPauHbl, pe2iamMeHTUPYIOLLMX MPABOBOE 3aKperieHne npasa Ha MUPHbIe
cobpaHus B acnekTe opuumanbHo20 TOAKOBAHUS KOHCTUTYLIMOHHOR0 Cyga YKPauHbI TAKMUX MONOXKEHMIT U gpy20e 3aKOHOga-
Te/IbCTBO YKPAMHA.

MccnegoBaHbl GOpMbI OCYLLECTBIEHNS 2PAXKGAHAMM MPABA HA MUPHbIE COOPAHMSI, BO3MOXXHOCTU 02PAHNYEHMS 3TOR0 Mpa-
BA HA MUPHble COOPAHUSI CO CTOPOHbI 20CYgapcTBA B MHTEPecax HauMoHabHou 6e3onacHocTy u obLLecTBeHHO20 Mopsgka B
MeXgyHapOgHO# NpakTyKe.

YgeneHo 3HauuUTebHOe BHUMAHMeE yTe4kn MexgyHapOgHO-MPaBoBO20 pe2yNMpOBAHMS NMPaBa HA MUPHble COOPaHus, B
YaCTHOCTM OCHOBHBIM MEXJYHAPOGHbIM GKTAM, KOTOPble MOYXHO CYMTATb UCTOYHUKAMM POPMUPOBAHMS IPABA ITO20 BAXKHO20
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MPaBOBO20 MHCTUTYTA Yepe3 MpU3My TSKENI020 U MSI2KO20 MEXJyHapOgHO20 Mpasd. Takke paccMOTpeHd MpakTUKA paspe-
LueHusi CopoB o obecrneyeHntio NPaBa Ha MUPHble COOPAHNS MeXGyHAPOgHbIMU CYgeOHbIMU yYpeXgeHnusiMm, B 4aCTHOCTH

EBponesickum cygom o rnpaBam Yesnosekda.

KntoueBble ¢10Ba: KOHCTUTYLIMOHHO-NIPABOBOE pe2ynpoBaHme, NpaBo Ha MUPHbIe COOPbI, MEXJYHAPOgGHble CTAHgapTb,

KoHcTtutyumst YKpamHbi.

Summary. The article is devoted to problems of legal regulation and implementing the constitutional right of citizens to
peaceful assembly in Ukraine. The authors represent the approaches of different scholars and international and national prac-
tices of realization citizens’ right to peaceful assembly and summing up the results the authoors offer options for improving and

optimization legislation on peaceful assembly.

On the basis of international experience in regulating this institution in foreign countries, Ukraine has the opportunity to
legislate and regulate the right to peaceful assembly, taking into account the provisions of the fundamental international instru-

ments, which reflect the subject matter of this scientific work

The authors’ article analysed the current status of the constitutional and legal establishment of the right to peaceful assem-

bly in Ukraine.

The ways in which citizens exercise the right to peaceful assembly and the possibilities for the State to restrict this right to
peaceful assembly in the interests of national security and public order in international practice have been studied.

Much attention is given to the international legal regulation of the right to peaceful assembly, in particular the main inter-
national instruments which can be considered as sources of the formation of the law of this important legal institution through
the prism of heavy and soft international law. The practice of settling disputes on the right to peaceful assembly by international
judicial institutions, in particular the European Court of Human Rights, has also been examined.

Key words: freedom of peaceful assembly, legal regulation of the right on the peaceful assembly, the Constitution of Ukraine,

international standarts of human rights.

octaHOBKA mpoodaemu. Ha miaxy Ykpainu o mo-
OyIOBU JeMOKPATHUYHOI JepiKaBU, YKPIIIJIeHHI Ta
BIIPOBA/I’KEHHSA IPUHITUITY BEPXOBEHCTBA IIpaBa Ha BCix
PiBHAX CYCIJILHOTO JKUTTSA, JOCTIAKEeHHA TUTAHHA T'a-
PaHTYBaHHA Ta 3aXUCTY Yepe3 IPU3MY KOHCTUTYIIHHO-
IIPABOBOTO 3aKPINlJIEHHA Ta MIXKHAPOJHUX CTAHAAPTiB
IIpaBa Ha MUPHIi 3i0paHHs € HaJ3BUUANHO aKTYaJIbHIM.
MoskauBicTh IPOBOAUTHU ITyOJIiUHi 3i0paHHA € OTHUM
3 KJIIOYOBUX CKJAJOBUX YACTUH IIPABOBOTO CTATYCY
KOJKHOI JIIONVHU B IIPaBOBiil Aep:KaBi I pO3BUHEHOMY
rpoMaAAaHCEKOMY cycHiibeTBi. IIpaBo Ha cBOGOAY MUD-
HUX 3i0paHb KOPEIIETHCS 31 CBOOOMOIO CJIOBA I IIPaBOM
Ha cBOOOIY BipOCIIOBifaHHS, IIe IPABO BUCTYIIAE 3HAPSI-
ISM PO3TOBCIOKEHHA iH(opMarii a TakoxK ifei, Aki
He JIIIIe € HeNTpaJIbHNMU 3a 3MiCTOM, a i iHO/i HaBiTh
HOCATH OTO3UIINHUY Ta KOHTPOBEPCIHUIT XapaKkTep.
AmnaJji3 ocTaHHIX gocaim:keHs i myoaikaii. IIpo-
aHaJIi30BAHO JOCJiAKeHHI IPo0JIeMaTHKI IPAaBOBOTO
3a0e3IeueHH IIpaBa HA MUPHI 3i0panHa B YKpaiHi
3aiimanucsa Takux HaykoBIiB: O. BackkoBebkoi [14],
P. Kyii6igu [25], P. MenpHuKa [6], A. OCceTUHCHKOTO
[13], O. ITacentoka [9], mpeaMeTOM JOCIIiTKEeHHA TKUX
OyJIix OKpeMi acIleKTH Ifiel IIpaBOBOI IIPOOJIEeMH.
MeTo10 CTATTIi € MOCHiAKeHHA KOHCTUTYILiliHO-
IPaBOBOTO 3aKPiNJIeHHA Ta MiKHaAPOJHO-IIPABOBUX
CTAaHJAPTiB IpaBa Ha IPOBEeJeHHA MUPHUX 3i0paHb,
a TaKOJK BUCBITJIEHHSA MiXKHapOAHOI CyZ0BOI IPAKTU-
KU BUDPIillIeHHA CIIOPiB 3 MUTaHb 3a0e3IIeUyeHHA ITpaBa

Ha MUpPHIi 3i0paHHA. AKTyaJIbHUM TaKOXK € BUAIJI€HHA
HaNOLIBIN BaKJIUBUX MATAHBb TPABOBOTO PETYIIOBAHHA
3IiliCHeHHSA IIpaBa Ha cBOOOAY MUPHUX 3i0paHb Bifg-
MMOBiAHO 40 Mi’KHapOJHO-TIPAaBOBUX CTaHAAPTIB IIpaB
JIIOAUHU.

Bukaan ocHoBHOTO Marepiaay. IIpaBo rpomansu
30MpaTucsa MUPHO, 6e3 30poi i mpoBoAUTHY 300pH, MiTHH-
ru, IIOX0Au i femoHcTpailii 3akpiniene B Koncturymii
Vikpainu. Take IpaBo € HEBiTUyKyBaHUM i HEIIOPYIII-
HUM, rapadToBaauM OCHOBHUM 3aKOHOM Ta JAePKaBOIO
[1,c. 125].

3rigHo 3 3araJbHOBU3HAHUM IPUHITAIIOM ITOJIiTHY-
HOTrO ILTIOPaJIidaMy, Taki my0aiuHi 3axoau migaaramoTb
KOHCTUTYIIiTHOMY Ta 3aKOHOJABUOMY PeryJJl0BaHHIO.
BpaxoByrouu BifHOCHUI XapaKTep BCiX NOJITHUUYHUX
IIpaB, B TOMY YHCJIi i TpaBa Ha CBOOOIY MUPHUX 3i0paHb,
HafgBHA KOHKYPeHIIia Ta KOHQJIIKT HOPM, HaABHI o~
TeHI[iMHi 3arp0o3u KOHCTUTYI[IMHUM I[iIHHOCTAM — ITi
Ta iHIIi (paKTOPU BKA3YIOTh Ha MOTPedy Aep:KaBHOTO
BILIMBY Ta AePyKAaBHOT0 PEryII0BAHHA MOPAAKY peaJi-
3alrii mpaBa Ha cBOOOAY MUPHUX 3i0pamb. BigmosigHo
IO IPUHITUITY 3aKOHHOCTI, MIep:KaBHUI BILJIUB Ta JIEP-
’KaBHe BTPYYaHHS IIOBUHHI 3MiICHIOBATHUCH ¥ CYBOPiit
BigmoBimHOCTI 3 MisKHAPOAHUMU if HAIIOHAJIbHUMMU
IOPUANYHUMY cTaHgapram|[2, c. 488].

CrertiaJibHOTO HOPMAaTHUBHO-TIPABOBOTO aKTy, AKUI
61 OiJIBIIT TeTaIbHO PeTyJIi0BaB IIPOIeAyPY MPOBEAeHH ST
MUPHUX 3i0paub, ix popMu, mifcTaBU I BiAMOBIEHHS
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y I03BOJIi Ha IPOBEAEeHHA MUPHUX 3i0padsb B YKpaini
Ha JaHuU yac He icuye. OgHaK, icHye AK MiHiMyM™m 3
3aKOHOIIPOEKTH, AKi HA HaHUII yac He Oy PO3TJIA-
HYTi Ta mpuiiaari. Bignoiguo mo ct. 1 mpoekTy 3a-
KoHY YKpainu «IIpo cBobony MupHuUX 3i6paHb» Bif
07.12.2015: «mupre 3ibparnnsa — ye nybaivHUil 3axi0,
w0 npogodumucs y nybLivHOMY Micyi MUPHO, 6e3 36poi
y ¢hopmi 300pis, mimuHezy, 0emoHcmpayii, nikemysarts,
noxody a6o y 6yo0o-aKomy NOEOHAHHI YUX POPM LU 8 iH-
wux He 3a00POHEHUX 3AKOHOM POpMax ONL UPAHCEHH
0cooucmot, 2pomadsancbkoil abo noLiMmuYHol No3UYil
3 0yOv-skux numanwv» [3; 4; 5].

fAx zasHauae P. MenbHUK, IpaBO HA MUPHI 3i0paHHA
pPeryameTheA Ha MisKHAPOLHOMY OYyOJIiYHOMY Ta HAIlio-
HaJIbHOMY KOHCTUTYIIiliHOMY piBHAX [6, C. 12]. A oT:xe,
POSIJIsAA IUTAMHS IIPO IIPABO HA MUPHI 3i0paHHA MOMKHA
3IiMCHUTH IILJISAX0M aHAJIi3y HasSBHOIO KOHCTUTYIIAHO-
IIPaBOBOTO Ta 3aKOHOJABUOT'O 3aKPilJIEHHSA IIpaBa Ha
MUPHi 3i0paHHs, CyL0BOI MPaKTUKN KOHCTUTYIITHOTO
Cyny Ykpaiuu 1momo oitiiHoro TayMaueHHs MOJI0MKEeHD
Koncrurynii Ykpainu, AKki 3aKpiMIo0Th IIPaBo HA MUP-
Hi 3i0paHHs Ta Mi’KHAPOAHUX aKTiB, B AKMX 3aKpimieni
cTaHZapTUu 3a3HaueHoro npaBa. OKkpemMme Miciie cepef
3a3HaUeHNX 00’ €KTiB JOCTIAKEeHHA MoCciae IpakTUKa
€Bpomeiicbkoro cyay 3 mpas Jogunu (gaai — €CIL).

Koucrurynifino-npaBoBe 3aKpinjeHHa IpaBa Ha
MupHi 3i6panua npeacraBaeHo y ct. 39 Koucruryii
Vxpaiuu, BigmoBigHo 10 siK0i: «I')pomadsHu maomos
npaeo 36upamucs MupHo, 6e3 36poi i npogodumu 360pu,
MimuHeu, noxodu i demoHcmpauyii, npo nPo8edeHHsa
AKUX 30464ACHO CNOBIULAI0MbCA OP2AHU 6UKOHABYO0L
61140 YU opzaHu Micyegozo camospadysarnnay [7]. e
mepeJIikK € BUUepIHUM, IPOTe B IOJAILIIIOMY BiH MOXKe
JIOTIOBHIOBATHUCSA TaKUMU (hopMaMu K MiKEeTH, ITOXOIH,
Mapiii, mpobiru, ToIro.

Ak zasuauae O. IlaceHIOK, aHAJi3 CYyIOBOI IPAKTUKY
y cIopax Ioo O0OMesKeHHA IIpaBa Ha MUPHI 3i6paHHs
nporarom ocrauuix 10 pokis ¢cBiguuTh, 1110 TPaBOBi
mo3uIlii cyAiB yac BiJl yacy sMiHIOBaJIMCh Ha IMiJIKOM
nporuie:kHi. [Joka3oBuM € Te, 110 TaKe TPAILIAJIOCH
mig yac 3MiH MOJiTHYHOTO peskuMy ¥ Kpaiui[9, c. 7].

¥V cBoio uepry K. JIeoHTOBUY y CBOIX mpaIax J0XO0-
IUTH J0 BUCHOBKY, ITIT0 3aKOHOZABIIEM BCTAHOBJIEHA
creliajbHa IPOIleypa CyA0BOTO PO3TJIAAY aqMiHi-
CTPATUBHUX CIIPAB MO0 0OMeKeHHs peasisarlii mpas
Ha MupHi 3i6panua [10, c. 371].

Buwmora ct. 39 KorctuTyii Ykpainu mpo 3aBuacHe
IOBiJOMJIEHHSA OPTaHiB Jep:KaBHOI BJIaAM Ta Miciie-
BOT'O CAMOBPSAAYBAHHSA PO IPOBeAeHHA 300piB: «npo
npogederHHs AKUX 3A64ACHO CNOBIULAIOMbCA OP2AHU
BUKOHABY0L 8]1a0U YU OP2AHU MICUe8020 CAMO8PA0Y-
6aHHsA», — BHAXOAUTH CBOE PO3’ACHEHHA y pimmeHHi
Koncrurymitinoro Cyny Yxpainu Bixg 19.04.2001 [11].
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Cuaix BigMmiTuTH, 1110 TAKe IIOBiIOMJIEHHS He Ma€ Hi-
YOro CIIiJILHOTO i3 HaJlaHHAM J03BOJIY HA IIPOBeIeHHS
MHUPHUX 3i0paHb. PakTUYHO, OPTaHi3aTOPHU Ta yUaCHU-
KU 3000B’A3aHi TOCTaBUTU OPTaHU JeP;KaBHOI BN Ta
MiCIIeBOTO CAMOBPAAYBAHHS mepen (haKTOM IPOBEIeHH
Takux 300piB, a BIagHI opranu opranu 30008’ A3aHi
3a0e3mevynTy rpoMagaHaM peasisaliio iX KOHCTUTY-
mifiHOTO mpasa.

OTixe, BUXonAuu i3 ropuaunuuoi mosuiii Cynay,
B YKpaiHu Mae OyTH IPUHHATHH CIeIiaTbHUHI 3aKO0H,
SAKUI OV BCTAHOBJIIOBAB IIPABOBUII MexXaHi3M peaJisairii
npaBa Ha MUPHI 3i0paHHs, migcTaBu iX IPOBEeIeHH,
CTPOK, IPOTSATOM SAKOTO OpraHidaTopu abo yUaCHUKU
3000B’s13aHi MOBiJOMUTH OpraHu Aep KaBHOI Baagu abo
MiCITeBOTO CAMOBPSAAYBAHHS PO TPOBEICHHA 3i6paHHs.
Cyn mifiIios 40 BUCHOBKY, II[0 TAKUI CTPOK IIOBUHEH
OyTHu pO3yMHII i He TIOBUHEH 00MeKyBaTU 34iliCHeHH
npaBa Ha MmupHi 3i6pannsa. Tako:x Cyn 3asHauUB, 110
TpOMAgAHN MOYKYTH 3[IiICHIOBATU IIPAaBO Ha CBOOOIY
MUpPHUX 3i6paHb 32 YMOBU 3aBYaCHOTO ITOBiJOMIEeHHA
OpraHiB BUKOHABYOI BJIaU, ITiATBEPAKYIOUN TUM CAMUM
CJIOBA IIPO Te, IO IIPOBEIeHHI MUPHUX 3i0paub He mif-
JArae no3BiiIbHIM mporexypi. [Jo Toro 'K, 060B’ A3K0BOIO
YMOBOIO ITOBUHHO OyTH Te, II[0 IIPaBO Ha MUPHI 3i6paHHs
TMOBUHHO Bifg0yBaTucsa 6e3 30poi, aa:xe B iHIIIoMy pasi
BOHO Iigasarae oomexenuro. Ciif 3a3HAUNTHA TAKOXK Te,
110 IIM IIPABOM HaiJIeHi TiIbKY rpoMagsauu ¥ Kpainu.

P. MenbHUK 3BepTae yBary Ha Toi (pakT, I10 Ipa-
BO HaA CBOOOY MUPHUX 3i0paHb Mae Barome 3HaUEeHHSA
IJIS PO3BUTKY I'POMAAAHCHKOTO CycIliibcTBa. PiBeHb
BIIKPUTOCTI Aep:KaBU II0 BiTHOIIIEHHIO /10 CYCITiJILCTBA
B po3pisi 3abesmeueHHs peaJsrisarrii mpaBa Ha cBO0O-
Iy MUPHUX 3i0paHb € nposaBoM ii gemokpatuamy [6,
c. 9]. Opnax, ct. 39 Koncturymii YKpainu BCTaHOBJIEHO
MeBHi 00Me)KeHHs peasisallii mpaBa Ha MUPHI 3i6paH-
HA: «O0Mmedncenna 000 peani3ayii 4020 npasa moxce
écmanosnoeamucs cyoom 6i0nosi0Ho 00 3aKORY i uuLe
8 iHmepecax HAUIOHAJLbHOL 6e3nexu ma zpomadcbKozo
nopsaoxky — 3 Memoro 3anobicaHHs 3a80PYULCHHAM YU
3704UHAM, 0N 0XOPOHU 30008’ HaceseHHs abo 3axu-
cmy npas i c60600 inwux awdeit» [7]. OT:xe, mpu He-
HaJIEXKHOMY IIiTX0i MUPHe 3i0paHHA MOYKe IIePePOCTH
y 30poitHuii KOHQIIKT a00 mpoBoKairii. OcobmBo Taki
arpecuBHi 1ii rpomMagsaH mig yac MUpHUX 3i0paHb HEOE3-
MevHi 1)1 Aep»KaBu B HecTabinbHUit A1 Hel uac. Came
TOMY 3 METOIO 3a6e3MeUeHHA IIPaB iHIITNX IPOMaIAH,
36epesKeHHA TePUTOPiaTbHOI IMiJIiCHOCTI Ta KOHCTUTY -
miaoro jJany, Korcturyiliero YKpaiHu mepeaoadeHnin
MexXaHi3M camMo30epe:KeHHsA A 30aIaHCYBaHHS CUTY-
arrii B mepokasi mig uac HectabiibHOTO mepioay.

CamMe TOMy MU Ma€MO AOCHiAUTH oOpaHe MUTaH-
Hf KPisb IPU3MY MiXKHApPOLHOTO IIpaBa Ta IPAKTUKU
MiKHapOJHUX CYAiB, OCKIJIbKY IPAaBOBE PETryJII0BaHHA
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cBOOOAM MUPHUX 3i0paHb HAIpPaBJEHO He TiJIbKU Ha
Te, 11100 BCTAHOBUTH YMOBH IJIA TPOBEJIEHHI MUPHUX
3i0paHb, a i Ha Te, 1100 BUSHAYNTHU MEXKi J03BOJIEHOI
MOBEIIHKY i Yac MUPHUX 3i0paHb.

MixxkHapoaHi cTaHAAPTU OCHOBHUX IIPAaB JIIOAUHU —
e HOPMU Cy4YaCcHOT'0 MiKHaAPOJHOIO IIpaBa, AKi me-
pendavaioTh K 3arajJbHOAEMOKPATUUYHI BUMOTH, TaK
1 000B’I3KU AeprKaB I[0J0 BUSHAHHS, JOTPUMAaHHSA
3axucTy npas Jgooauuu [12, c. 9].

3a cioBaMu A. OceTUHCHKOT0, MisKHAPOJHO-TIPABOBL
cTaHAApPTU y cepi mpaB i cBOOOI JTIOIUHU CJIiT PO3Y-
MiTHU K 3arajJbHOBU3HAHI HOPMU IIOBEIiHKU JIeP:KaB,
3IilicCHIOBaHI HUMHU B 3aKOHOIABCTBI i HaA MPaKTHUILL
IITOZI0 CBOIX I'POMAAH a TAaKOMXK 1HINTUX 0ci0, AKi mepe-
OyBaroTh mif ix opucaukiieio [13, c. 5].

3a cayirao gymMKoio O. BacbkoBChKOI, MiskHapOmHL
Ta €BPOIeNichKi cTaHmapTu y cepi mpaBa Ha cBOOOAY
MUPHUX 3i0paHb € IPUHITUTIOBO BAKJIUBUMU AJIA Oy Ib-
K01 OKpeMo y3saTol KpaiHu B3araJii Ta ¥ KpaiHU 30Kpe-
Ma. SIK cupaBeInBO 3a3HAYAETHCA B JIiTepaTypi 3 Ibo-
o IPUBOAY, OCTaHHI € HAA3BUYANHO BAKJINBUMU JIJIA
(opMyBaHHA BiATTOBIAHMX HAIIiOHAJTbHUX IOPUIUIYHUX
iHCTHUTYTIB i po30y/IOBU Ha iX OCHOBi rpOMaAIHCHKOTO
cycainbscrBa[14, c. 13].

Posraan npaBa Ha MUPHI 3i6paHHd cJIif po3mouaTu
i3 MixxkHaApOJHOTO NaKTy IIPO I'POMAAAHCHKI i momiTruuHi
npaBa, sKuii 0yjao patudikoBarno Yrasom IIpesumii
Bepxosuoi Pagu Ykpaiacexkoi PCP Big 19 :KoBTHA
1973 p. (mani — ITakT) [15]. OcKinbKu B MesKax yYKpa-
IHCBKUX AsKepeJt mpaBa [IakT 3a IOpUIUYHOIO CHUJIOIO
3HaxoAuThcA micaa Korcrurynii Yrpainu, 3akoHiB
YKpaiau npuiiHATUX ab0 3aTBEPAKEHUX BCeyKpaiH-
CBKUM pedepeHIyMoM, MisKHaPOAHO-TIPABOBUX aKTiB
partudikoBanux BepxoBHoro Panmoio i 3BHaX0AUTHCA Ha
OOHOMY PiBHIi 3 3aKOHaMU, a BiATaK — BiH € 000B’ a3~
KOBUM JIJIsT BUKOHAHHA AK IPUBAaTHUMU 0CO0aMu, TaK
i nepskasoro. Crartsa 41 ITakTy nmepenbauae Ipoienypu,
CIPAMOBAHI Ha 3a0e3MeUueHHa BUKOHAHHS Jep:KaBaMu-
yJyacHUIAMM oro sumor|[ 16, c. 48].

Crarra 21 IIakTy rapaHTye KOKHOMY IIPaBO Ha CBO-
6oxy MmupHUX 300piB [15]. Ha 1yMKy eBpomeichKUX
aBTOPiB, IpaBoO Ha cBOOOY MUPHUX 3i0paHb y MerKax
ITakTy posrasgaeTbcsa HacaMIepe I SK IMOJiTUYHe IIpa-
Bo. TuM He MeHIII, MOJiTUYHNM 3HAUEHSIM 310panb TaKe
IIpaBo He ITOBUHHO o0MesKyBaTuch [17, c. 1143]. OT:xe,
3araJbHUM 3aBHaHHAM cT. 21 [TakTy B6aUaeThCA 3aXUCT
3i6paHb QisuUHUX 0Ci6, METOI0 AKOTO € JOCATHEHHA
y TaKH# cocib crisibHOI MeTH, 30KpeMa (DOpMYyBaHHsA
Ta BHUCJIOBJIEHHS BJacHOI mo3uIrii 3 Toro abo iHIIIoro
MMUTAaHHA CYCIILJIBHOTO UM AEePKABHOTO YKUTTH.

€BponelicbKa KOHBEHIIiA 3 IPaB JIOAUHY (Zajai —
KonseH1ia) BBaikaeTsca pyHIaMeHTAIEHUM MidKHAPO-
HUM JOTOBOPOM Y cepi 3aXUCTy IIpaB JIOJUHU, B paM-

KaxX SKOro (PYHKI[IOHYe e(DEeKTUBHUI KOHTPOJbHUHA
MeXaHi3M 3aXMCTYy 3aKPillJIeHUX IIpaB, Y TOMY YHCJIi
mmpaBa Ha cBoOony MUpPHUX 3i6paub [18]. 3 oraay Ha
11e, BBayKaeMo 3a HeoOXimHo mpoaHaaisyBaTu cT. 11
Kousenmii, sxa rapanTye cBo60qy MUPHUX 3i0paHb.
KoHBeHIIia € IpUKIALOM I/ iMIITaMeHTaIlii ii moJjo-
’KeHb B 3aKOHO/IaBCTBO He TiJILKU €BPOIeliICbKUX KpaiH,
a i IJd BCix mepskaB-ydyacHUIL KoHBeHIIi1, 30KpeMa
i g Yepainum.

KouBenmia y crarrti 11 30608’ A3ye nep:kaBu ra-
PaHTyBaTU Ta 3aXUIIATH IPABO Ha CBOOOAY MUPHUX
3i0paHb, IPOTOJIOMIYIOUN TaKe IIPaBo AJd KOXKHOTO,
Ta BOJAHOUAC ITependavyac MOKJINBICTE i1 oOMeKeHHSA
[18]. TnymauenHusa 3akpinyeHoi cBobonu, AK i oKpec-
JIeHHA KPUTePiiB IpaBOMipHOCTI BTpyUaHH JepiKaBU
B ii peaJrizariro, 0yJso Busuaueno y npaktuni €CILJI,
AKWH 3aBXKAU BKa3yBaB HA HAABHICTH TiCHOTO 3B’ IBKY
CcBO0OM MUPHUX 3i0paHb 3 iHIINMY IpaBaMu, 30KpeMa
3i ¢cB00GOI0I0 BUpaKeHHA MOTJIALIB, 1110 BigoOpaskeHa
y crarTi 10 Kousenrii. Tomy €CILJI, He3BaKkaouu Ha
aBTOHOMHY POJIb Ta 0CO0JIUBY cepy BaCTOCYBaHHA, Ua-
cTo poariasgae craTtio 11 y ¢BiTii cBoGO M BUPAKEHHS
MOTJIAMIB, III0 € OMHi€IO 3 IiJeii cBOOOIM MUPHUX 300piB
Ta OAHUM 3i c1toco6iB ii peanizamii[19, c. 848].

IIpaBo Ha cBOGOY 3i6paHb MOKHA TAKOK PO3TJIAIATHI
B ITIPOKOMY acCIeKTi K IIpaBo Ha CBOOOIY KOMYHiKaIrii.
KonseHIris y moago:xeHHsX cT.cT. 9—11 rapanrye, B 3a-
raJJbHOMY BUTJIAIi, cBOOOAY KoMyHiKallii. ITpu mbomy
MOBaA #le He TiIbLKU IIPO IPaBo Ha CBOOOAY KOMYHiKa-
ii, a ¥ Ipo pAL iHIMUX CKJIAAHUKIB TAKOTO IIpaBa, 110
y cyMi 3abe3meuye icHyBaHHA pARY iHIIMX (hopM cBOOOIM
ocobu. Taki rapanrii, y OiflcCyMKy, MOKYTb XapaKTe-
pusyBaTucs IK cBoOOoAa KoMyHiKalii. OGrpyHTyBaHHSA
HeoOXiJHOCTI 3aXMCTy IIpaBa HA CBOOOAY KOMYHiKaIii
3iMICHIOETHCA B €BPOIIENChKill IpaBoOBill JOKTPUHI BU-
XOAAYU 3 JBOX OCHOBHUX ITOBUILili: JIIOAUHA, Oy yUn
icToTOI0 CcoliaIbHOIO, TOTPEOYE CIIIKYBAHHS 3 IHIITNMU.
3aBAAKY 3HATHOCTI 3aI0BOJIBHATH I[}0 OCHOBHY IIOTPEDY,
cB00OIa KOMYHIKAIlil 00I'PYHTOBAHO PO3TIIALAETHCA IK
BasKJIUBUH 3acib po3BUTKY ocobucTocTi [20, c. 86]

IIpaBo Ha MupHi 3i0paHHA 3aKPiIlJIeHO TAKOK i B iH-
IINX BYKJIMBUX MIXKHAPOJHO-IIPABOBUX aKTaX. 30KPEMA,
y TaKUX JOKYMEHTax, AK cT. 15 KouBenii mpo mpasa
OUTUHU: «/[eprcasu-yiacHuyi 6u3Haoms npago OumuHu
Ha ¢80000y acouiayiit ma c80600y MupHux 3i6parsvy [21].
¥ cr. 15 AMepukaHCbKOI KOHBEHIIIT IPO ITpaBa JIIOJUHU:
«Busnaemucs npaso Ha MupHi 3i6parnHs, 6es 36poi. Kopuc-
MYBAHHA YUM NPABOM He MoXce niddasamucsa #HoOHUM
00MeHNCCHHAM, 3A BUHSMKOM MUX, U0 HAKLA0AI0MbCS 8i0-
nogioHo 00 3aKOHY Ma € HeOOXIOHUMU Y 0eMOKPAMUYHO-
MY cycninvemei 8 inmepecax 0epicasHoi abo zpomadcbKol
besnexu, zpomadcbKozo nopsadKy abo 0X0poHU 300po8’ s ma
MopanvHocmi 4w npas i c60600 iHwux ocio» [22]. Y 1. 9.2

57



// KoHcTuTyuiliHe npaBo; MyHiuuMnanbHe npaeo //

// MiskHapofHuit HayKOBUM XXypHan «IHTepHayka».
Cepisi: «lOpuanuni Hayku» // N2 12(34), 1 1., 2020

Komnenrarencokoro fokymenty OBCE: «KoxcHa nwoduna
Mae npaso Ha MupHi 3i6panns ma demorncmpauii. Byov-
KL 00MeHCeHH S, UL0 MOHYMmb Oymu nepedoadeHi u,000
peani3auyii yux npas, 6CMAaH08AI0I0MbCA 3AKOHOM ma
sionosidaromu mixcHapoOHum cmandapmam» [23].

IIporsarom Beworo uacy icayBauus €CIIJI, Cymzom
0yJI0 BUPO0OJIeHO HU3KY IIPABOBUX IIO3UIIil II[0I0 IIpaBa
Ha cB0O0Oy MUPHUX 3i0paHb. 30KpeMa, TaKi mosmiii
CTOCYIOTHCA: 3a00POHM MIPOBEeHHA 3i0paub, oOMe-
JKeHH IIpaBa Ha IPOBeJeHHA 3i0paHb, TO3SUTUBHUX
000B’A3KiB JepikaBH I[0J0 OXOPOHH 3i0paHb, 3aBUac-
HOTO CIIOBiIlleHHs ITPO 3i0panus, IOKapaHHs 3a IIPOBe-
IeHHA 3i0paHHsa Ta yyacTsb y 3i0panHi.

3 oryiAay Ha BUIlle3a3HaUeHe IPoaHaIi3yeMo Je-
KiJbKa piIeHs cyAy 3 IIUX IUTAHbD:

1. IIpaBosa mosumis €CIILJI mjozo 3a60poHM IPO-
BeJeHHsA 3i0paHp BucBiT/IeHa y cuipaBi «CTaAaHKOB Ta
00’emHAHA MaKeJOHChKa oprauisaris Liringen Ta IBarnos
npotu Bousrapii», Ne 44079/98[24]. Bigmosiguo no
IBOTO PillleHHA, TPaBO Ha cCBOOOAM MUPHUX 3i6paHb
HETIPUITYCTUMO O0OMEKyBaTH 3 TTO3UILil PUSUKY [JI CY-
cuisbeTBa. [lep;kaBa MOBUHHA CAMOCTiTHO 3a6e3meun-
Ty 6e3MeKy AJId BCiX yuyacHUKiB MupHux 36opis. Came
yepes Iie Aep:KaBa He MOKe 3a00POHUTH ITPOBEIeHH A
3i6paHHsA y 3B’ 3Ky 3 HECIIPOMOXKHICTIO 3a0€3IeunTn
0e3IeKy IeMOHCTPAHTIB.

2. Ilosutiisa cyay cTOCOBHO OOMesKeHHA IpaBa Ha
IpoBeeHHs 3i0paHb BUCBiT/IeHA ¥ cIpaBi «IBaHOB 1mIpo-
Tu Bosrapii», Ne 46336/99. ¥V 11iii cupasi 6yJio akieH-
TYBaHO yBary Ha TOMY, III0 ITPABO Ha CBOOOAY MUDHUX
3i6paHb Bce piBHO He € abcomoTHUM. [IpoTe #oro 06-
MeXXeHHS MOJKJIVBE JINIIEe BiAIIOBiJHO 10 IPUHITUIY
npomopiiiiinocti. Take oOMe:keHHS He € 3a00POHOI0
i Mae persyiaMeHTyBaTUCh paMKaMu 3aKOHY [25].

3. ¥V cupasi «Bapankesuu npotu Pocifickkoi Pene-
parii» Bix 20 ;xoBTHA 2005p. BUCBiTIIEHO TIO3UILit0 CYY
IITO/I0 TTOBUTUBHUX 000B’ A3KiB Aep:KaBU MO0 OXOPOHU
3iopans. Cyn sasHauae, mo: «Bacueamu o0r pyrmosa-
HUX ma cniemipHux 3axodig 0.5 3abe3newenns 6e3-
nexKu Y4acHuUKi8 MUpPHUX 0emMoHCcmpauiii — 0608’ 130K
Oepicasu-yuacHura» [26, § 32]. A orxe, nep:xaBa Mae
BUKOPUCTATHU YBECH CBill afMiHiCTpATUBHUN pecypc
34/ OXOPOHU YUYacHUKIB 3i0paHHsA, pealidoByun
TUM CAMHM iX IpaBo HAa MUPHI 3i0panHsa. Bignosiguo,
BiZiMOBA Ha MifCTaBi HEMOKJINBOCTI 3a0€3MeUeHH 0X0-
POHU yYaCHUKIB 3i0paHHs € 6e3IIijcTaBHOIO.

4. fIx BKe 3a3HaUaAJIOCS BUIlEe, HA YYACHUKIB-
opraHisaTopis 3i0paHb IOKJIALAaETHCA 000B’ I30K 3a-
BUYACHO ITOBiIOMJIATH OPraHu JepsKaBHOI BJIAIU IIPO
mpoBeneHHA 3i0panHA. Taka BUMora, K BiKe 3a3Hada-
JI0CS, BUIIPABIOBYETHCA BUKOHAHHAM JIePyKaBOIO iH-
IIT0T'0 CBOT'O 000B’ A3KY — 3abe3ImeueHHs ITpaB Ta CBOOOT
iHIITUX TPOMAAH, OXOPOHU I'POMAICHKOTO MTOPAIKY
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rorto. Came Tromy €CILJI y pimtenni « Cepriit Kysuemon
npotu Pociticskoi @epnepairii» Bix 23 aucronana 2008p.
BUCJIOBJIIOE BJIACHY IO3UIiI0 CTOCOBHO 3aBYACHOT'O ITOBi-
IOMJIEHHS OPTaHiB Aeps;KaBHOI BJIau IPO IIPOBEAEHH A
3ibpauua: «Cyod Hazadye, w0 niOnopadKy6aHHL OP2AHi-
3ayii ny6aiuHo20 3i6panHa 0036iabHill A00 n06i0OMHITL
cucmemi 3a36uiail He 3ayinae cymi 6J1ACHe Npasa Ha
npogedeHHs 3i6PAHHS, AKULO0 Mema makoi npoyedypu
noasizae Yy HAOAHHI OP2aAHAM 8]1A0U MOHCIUBOCI BHCUMU
PO3ymMHUX ma HeoOXiOHUX 3ax00i6 015 3a0e3neyeHns
MUPHO20 nposedenHA 6Y0b-AK020 3i0PAHHA, 3Yycmpidi abo
cx00KU, He3anexHo 6i0 xapaxkmepy 3ax00y» [27]. Ta x
cama IO3UI[is BUKJaAeHa i B iHmux pimennax €CILJI
y Takux cupaBax: «IIImymmkoBuy npotTu YKpainu» Bifx
14.02.2014 ra «Beniamin TumorienKo Ta iHIIi nporu
Yxpainu» pimrenas 02.01.2015. [lo Toro :x HallioHATBEHA
MPaKTUKAa CBiIUUTH IIPO Te, 10 B HAC HASIBHUU PYIiMEHT
KOMAaH/IHO-aAMiHiCTPaTUBHOI CUCTeMU — J03BiJIbHA CHU-
crema. B 6inbiocTi BunagKiB opranu my6/1iuHol Baagmu
BUCJIOBJIIOIOTH HE3TOY 3 IPOBEIEHHAM MUPHUX 3i0paHb
i He HQJAIOTH MMCHMOBOI BiATIOBii Ha X TPOBeeHHA,
aJPKe JacTilie 3a Bce, MOJIITUYH] IIOTJIALN TUX, XTO 301-
PaeThCA MUPHO, HE KOPETIOIOTHCS 3 MOTJIAAAMY YJIeHIB
OpraHiB MiCIIeBOr0o caMOBPSAAYBaHHSA, TOIT0. ToMy, y pasi
AKIIO0 MUPHe 3i0paHHA BigOyBaeThca 6e3 OTpUMaHHHA
Takoil TUChMOBOI BiOBi i, 3T0AM, TO IOTO IPOBEIEHHA
BBa’KaTUMeThCs HesaKOHHUM. HaTomicTh, y 6isbImmocTi
3 €BPOIEIChbKUX KPAiH Ji€e IOBiJOMHA cucTeMa, 3a Kol
rpoMaAAHaM CJIiJ TIILKY ITOaTH 3aABY Ha IIPOBEJeHHA
MUPHUX 3i0paHb i He 000B’A3KOBO OTPUMYBATU ITUCHEMO-
BY, IOBUTUBHY BiIIIOBiAk Bi/f OopraHiB BiIagu.

5. Cyn y cBoemy pimrtenni «I'ancrsan mpotu Bipmewiis
Big 15 mucromazma 2007p. 3a3Hauae HacTyIHE: «0ocy0d 3a
0it, wo nid6yprorwms 00 HACULLCMBA HA 0eMOHCMPAUiL,
MOIHCE 66AHCAMUCA NPUILHAMHUM 3ACO000M Y NEBHUX
oocmasunax. Binvul mozo, HaKAA0eHHs CAHKULL 3a
yuacmov Yy HeCAHKUIOH08AHIl Demonempayii nodionum
YUHOM PO32AA0AEMbCA AK MaAKe, UL0 CNiBBIOHOCUMbCS
3 eapanmiamu cmammi 11 Kousernuii» [28, § 115].
3asHaYuMo, 110 YNHHE 3aKOHOJAABCTBO ¥ KpaiHu, 30-
kpema Komexc YKpainu mpo agMiHicTpaTUBHI mpaBo-
TOPYIIIeHH, a TaKo:K KpuMinanbumii Kogeke Y Kpainu
MiCTATH CKJIAAY IPAaBOMOPYIIEHDb, 38 BUMHEHHA SIKUX
oprauisaTopu ab0o yYaCHUKM MAacCOBUX 3aX0/IiB MOXKYTh
IPUTATYBaTUCA [0 IOPpUANYHOI BixmoBigansHOCTi. Ta-
KUH miaxin y misiomy € o6r'pyHTOBAaHUM Ta JIOTIUHUM,
OCKiJIBKY YYaCHUKU MacCOBUX 3aXO0JiB MOYKYTh BUM-
HATHU HAWPi3HOMAHITHIII DOPYIIeHHSI IPOMAaAChKOT0
OOpPAIKY, AKi, y CBOIO uepry, 3 oraaay Ha 4. 2 cT. 11
Kousenrii ra u. 2 ct. 39 KouctuTyii Ykpainu MoKy TH
CTAaTU TMiATPYHTAM JJIA BUSHAHHS 3i0paHHA HEMUPHUM
Ta HOTO PO3MYCKY IIJIAXOM BUKOPUCTAHHS IIPABOOX0-
POHHOTO Ta aAMiHiCTPAaTUBHOIO amapary.
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3arajom, IpaKTUKAa 3alIPOBAIKEeHHA IOPUIUIHOL
BiAmoBimaIbHOCTI 3a «HEMUPHY» yUyacTh y 3i0paHHi
JIOCUTH IIOIINPeHA ¥ 3aKPIIII0ETHCA ¥ 3aKOHOAABCTBI
6araThbox eBpoIeicbKuX Kpaiu [29].

IIpaxkTuxa €CILJI mocizae Barome Miciie y peryJiio-
BaHHi 3a0e3IeueHHA MpaBa Ha MUPHI 3i6paHHa B YKpa-
imi. K B:Ke 3a3Havaioch, B YKpaiHi BiAcyTHIiN creiri-
aNbLHUN 3aKOH, AKUHM 01 peryaoBaB MUPHI 3i0panHs,
TOMY HOTO CJIiJi KOMIIEHCYBATH BUCHOBKAMIH 3 TPAKTUKU
€CII1JI, 110 € BU3HAHOIO B YKpaiHi AK AKepeso mpa-
Ba. OKpim TOro, Taki pilmeHHsa MicTATH AeTaaisoBaHi
peKoMeHaIii, M0 CTOCYIThCA 3aCTOCYBaHHA IIpaBa
Ha MUPHI 3i0panHsd, H0oro oOMeXKeHHs, a TAKOMK I10-
3UTUBHUX 000B’A3KiB Aep:KaBu Hig yac mpoBeaeHHA
MUPHUX 3i10paHb.

BaximBo 3asHaunTH, 10 iMIepaTuBHI HOPMH IIIOL0
IPOBeJIeHHS MUPHUX 310paHb € CKJIaJ0BOI0 YaACTHUHOIO
3araJIbHOTO KaTaJory MisKHapOJHUX IIPaB JIIOJUHU.
I1i mpunucu MicTaThbeA y 3arajabHil geKaapaliii mpas
goguau Ta MixkHapogHOMY ITaKTi IPO IrpoMagaHChKI
Ta MOJIITUYHI ITpaBa TOIIO. 3 iHITOTO GOKY He MOXKHO HE
3BEePHYTHU yBary i Ha pekoMeHgaIiliai nopmu. M’ ake
IIPaBO B KOHTEKCTi peryiloBaHHSA MUPHUX 3i0paHb mpe-
CTaBJIEHO PeKOMEeHAaIiaMu Ta AeKjaapaniavu OpraHi-
sarii O6’eguanux Hartiti (mani — OOH), OBCE, Pagu
€Bpormu To1o. X0 iX 3acTOCyBaHHA i Mae APYTOPAL-
HUH KOMILJIEMEHTAPHUN XapaKTep, IIPoTe AJId IIOBHOTO
POBKPUTTS MiKHAPOJHUX CTAHAAPTiB ITpaBa Ha MUPHI
3i0paHHA IX HEe MOKJINBO OMUHYTH.

BigcyTHicTh HaJeXHOTO 3aKOHOIABUOTO PETYJIIO-
BaHHA IIPaBa Ha cBOOOLY MUPHUX 3i0paHb B YKpaiHi
3aJUIIAETHCA IPEMETOM CTYPOOBAHOCTI MisKHAPOIHUX
oprauis 3 nmpasB JgoguHu. Paga 3 npas goguau OOH,
y pes3yJibTaTi 34ilicCHeHHS YHiBepCcaJbHOTO Hepioauy-
Horo orssAxy B 2012 porii, pekoMeHAyBaIa YKpaiHi 3a-
MIPOBAAUTH 3aKOH PO CBOOOAY 3i6paHb BiAmOBiAHO 10
MiKHApOAHUX CTAHIAPTIB y rajysi mpas mgogunau. Kpim
TOTO, SIK 3a3HAYAJIOCA BUIIE, MUTAHHA OYJIO IPEeIMETOM
posruany y pimenaax €CILJI y cipaBax «BepeHioBa
i IImymkoBuua IpoTu YKpainm», npuitaatux y 2013
portri [30]. Ha croroaui Ykpaita He BUKoHAaJIa aHi peKo-
mengainii OOH, aui €CILJI B uacTuHi, AKa CTOCYETHCA
3aMTPOBAYKEHHA 3aTaJIbHUX 3aXO0MiB.

OKpiM TOTO, B IepCHeKTUBHI HAJIaroAKeHHs CITiBII-
pani 3 OBCE, caixg npuginuTu ypary i craugapram
OBCE€. Taki cranmapTu € HaA3BUYANHO I[iKaBUMU
B po3pisi migzTpuMKu nmy6sriuHoo 6e3nexku. OBCE Bu-
POOIMIO UNMAJIO PEKOMEeH/Jalliil M’ IKOro IpaBa CTOCOBHO
peryJiloBaHHSA MMOBEAiHKM IIPABOOXOPOHHUX OPraHiB
BiTHOCHO IIPOBEJeHHA MUPHUX 3i0paHb Ta OAHOYACHOL
MiATPUMKY IIy0JIiUHOTO TOPAIKY.

Kpaiuu-unenu OBCE B3anau Ha cede 30008’ A3aHHSA
y IJTOIIIMHI 3aXUCTY IIPaB, AKi repenbaveHi y S3aKJII0UHO-

My akTi 'enbcincbkoi KoH(pepenIrii Ta y IligzcymroBoMy
IToryMeHTi Bigencbkoi 3ycTpiui 1989 p., iHIIum q0Ky-
MeHTaM sIKi BBeJieHi B fito Ha piBHi OBCE. 3a cipuituaT-
1 OBCE i1 Ha ocHOBI JocTifKeHb B KpaiHax €Bpornu,
Oysiu po3pobuieri KepiBHi mpuHIIUIY i3 cCBOGOAT MUPHUX
3i0paub. ¥ JOKYMEHTi HAroJIOIIIeHO Ha HeJOIiIbHOCTL
peryJiloBaHHS BiTHOCUH opraxisaiiii Ta mpoBegeHHs
MUPHUX 3i0paHb HA OCHOBiI TUIIOBOT'O 3aKOHY, OMHAK
B HbOMY BU3HAUEHO IIPABUJIA, AKi MAIOThH BUKOHYBaTHCh
y mpotieci mpoBeieHHA MUPHUX 3i6paHs [31].

Bigmosigzo mo pekoMeHaIliii Ta BUcHOBKiB KoH(pe-
peHiIrii «IIpaBoBe peryiroBanHS cBOOOAM 00’ e THAHHSA it
mpaBa Ha MupHi 3i6pauus B IlerTpanbuiit Asii» 6ya0
0COOJIMBO HATOJIOIIEHO HA 3HAUYIIIOCTi TAKOTO OCHO-
BOIIOJIOKHOTO IIpaBa JIIOJUHU, AK IIPaBO KOXKHOTO Ha
cB0oOOAY 3i0paHb AK 3aIIOPYKIU PO3BUTKY I'POMAAH-
CBKOTI0 CYCITiJIbCTBA, 3 BpaXyBaHHAM HEIIPUITYCTUMOCTL
3aCTOCYBaHHSA 0 BKA3aHOI'0 IIpaBa MeiK, OKPIM TuX, IKi
OpsSMO BU3HAYEHI 3aKOHOM, AKi MalOTh BiAgmoBigaTu
IeMOKpaTu3My Ta 3aKoHHOCTi [32, ¢. 1-3].

BucuaoBok. OT:xe, TpaBo Ha CBOOOY MUPHUX 3i0paHb
€ IPaBOM KOYKHOTO 'POMAAHMHA i ITOJIATAE Y MOMKJIIM-
BOCTi BiJIbHO opraHizoByBaTu 300pu, MiTUHTH, IIiKeTH,
JeMoHCTpAaIlii Ta iHmIi Bugu 3i6panb. BapTo sasuauuntu,
1110 HaTaJbHUM IMUTAHHAM IJId Y KpaiHU € TPUAHATTA
CIeIiaJbHOTO 3aKOHY, AKUI 61 3aTOBOJILHAB PillleHHS
€CILJI Ta pexomenganii miskHapogHuUx oprauis (Pama
3 mpas Jioguau OOH Torro). OKpiM 3a10BOJIEHHS PEKO-
MeHJAIlil Mi’KHAPOAHUX YCTAHOB, MPUUHATTS TAKOTO
3aKOHY HeOOXiHe 1 3 TOUKM 30pU BPETyJIOBAHHA 110~
PAIKY BUPIIIeHHA CIIOPiB y Iii cepi, a TAaKOK BIacHe
MOPSAOK IPOBeAeHHs 3i0panHs, BiAIIOBIAHO 10 TOTO,
IIpo 110 3a3HauaB KoHcTuTyIifiHMI cy YKpPaiHu y CBOE-
MYy BUIIIEBKa3aHOMY PillleHHi.

Taxum YMHOM, IIPABO HA CBOOOIY MUPHUX 3i0paHb
€ BAYKJIMBUM TOJITUUYHUM IPABOM KOYKHOTO IPOMAaIsI-
HuHA. Take IpaBo OB’ A3aHe 3 OJHOYACHUM BTiJIEHHAM
PARY iHIIUX TMOJITUYHUX, TPOMAAAHCHKUX TA KYJIbTYP-
uux npas. IIpore, peasisarlis mpasa Ha MUPHIi 3i6paH-
Hs OB’ A3aHAa 3 BEJIMKOIO KiJIbKiCTIO 0OMe:KeHb IIpaB
JonuHu. B MikHapogHOMY IpaBi BUpoOuIach cucreMa
IIPaBOBUX CTAHJAPTIB perjiaMeHTalIlil mpaBa Ha CBOOOY
MUPHUX 310paHb, a TakoK cygoBa npaktuka ECILII, aka
MOJKe CJIYT'yBaTU BKa3HMKOM HA ILIAXY ¥ KpaiHu 10
MPUAHATTSA CHeIiaJbHOTO 3aKOHY Y I1iti cdepi. OgHak,
HaBiTH 3a BiZICYTHOCTi B YKpaIHU CIIeI[iaJIbHOTO 3aKOHY,
AKWY OU PeryJIroBaB IIPOIeAyPY 3AiliICHEHHA IpaBa Ha
MUpPHI 3i6paHHs, 000B’A30K CTOCOBHO 3a0e3IIeUueHHs Ta
rapauTyBaHHA I'poMasdHAM IIpaBa Ha MUPHI 3i6paunusa
HiKyAu He 3HUKAa€E, a HABIIaKW, TaAKe IPaBO IIOBUHHO
rapaHTyBaTHUCh B IOBHOMY 00cA3i 3TiHO 3 MiKHapO-
HUMU CTaHJapTaMU TAKOT'O IPaBa, AKi € YaCTUHOIO
YKPaiHCHKOT'0 3aKOHOJaBCTBA.
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BIIOUOHIWUCAA V1 09VdU AHAUVHIWUCLA

09vdU IhdVYHONUG-OHAUVHIWUCXA

NMPO BJOCKOHAJIEHHA CUCTEMU | PO3LLUINPEHHA
NMPEAMETA KPUMIHANICTUKU

O COBEPWIEHCTBOBAHUUN CUCTEMbI U PACIULMPEHUA
NMPEAMETA KPUMUHATUCTUKHN

ABOUT IMPROVEMENT OF SYSTEM AND EXPANSION
OF A SUBJECT OF CRIMINOLOGY

AHoTauis. CTaTTs npuUcBSYeHa aHani3y TeopeTUYHNX oCigxeHb CMCTeMU KpUMIHANICTUKM Ta i npegmeTa, B3aemogii PyH-
gAaMeHTAIbHUX Ta eMIMipUYHUX 3HAHb T IX BB HA PO3BUTOK AK TEOPETUYHMX, TAK i MPUKAAGHUX HAMNPAMKIB KPUMIHAICTUYHOI
HayKu, PO32/1HYTi eMMipUYHII | TEOPETUYHMIA eTany PO3BUTKY KPUMIHAAICTUKM, BUSHAYEHI HRJONIK1 ap_yMeHTY gesikux BYeHUX
KPUMIHAAICTIB OGO HASBHOCTI Y TPAGULIFHMX PO3ginax KpUMIHaRICTUKM i 0COOAMBO B KPUMIHAAICTUYHIV TaKTULi i MeToguui
PO3CAigyBAHHS OKpeMMX BUGIB 3/104MHIB OP2AHI3ALIMHMX e/IeMEeHTIB, AKMX He MOXXHA 3anepeyyBaTu, BPaxoBYIOuM iHTe2paTUBHMI
XAPaKTep KPUMIHAAICTUKM, L0 BUKOPUCTOBYE JaHi iHLIMX HAYK, B TOMY YUCAI HAYKM MPO OP2AHI3aLito gisabHOCTI. Hegosiku 3a-
3HAYEH020 apyMeHTY Mo/IS2AI0Tb Y TOMY LLO: MO-NepLue, OP2AHI3ALiiiHi NONOKeHHS, WO MICTATLCA B ICHYIOYMX PO3GiNax 3HAYHOIO
MipOto MalOTb NPUBATHUI XAPAKTep; No-gpyae, BJOCKOHA/IeHHs cucTemu 0OyMOB/IeHO HeOOXIgHICTIO iHTe2pauii po3TaLioBaHux B
Pi3HMX YOCTUHAX KPUMIHAAICTUKM MTUTAHDb B €GUHY CTPYKTYPY — CK/IAGOBY, ABTOHOMHY YACTUHY HayKH, L0 3a0e3neunTb He Tilbki
CTPYHKICTb cUCTeMu, ae i ii N02i4HiCTb; HeOOXigHICTb MOgepHI3avii CTPYKTYpy BUKAMKAHA TUM, LLO 30 CBOEK MPUPOJOIO i CYTHICTIO
psig MONIOKeHb He HaNexaTb go PO3qiNiB, B SKi BOHW BKIKOYEHI HO GaHWI 4ac (Hanpukaag, op2aHisalis B3AEMOGIi, NAaHyBAHHS
pO3CigyBaHHS). He MOXXHA He BpAXOBYBATY, L0 PO3TALLYBAHHS B BigNOBIGHOMY PO3gifli TVX Ui iHLLUMX NON0XeEHb Oy/10 BUKIMKAHO
BUKJIIOYHO Ui/IIMU (POPMYBAHHS PO3GiNiB KDUMIHAAICTUKM, O | 3yMOBU/IO BKIIOYEHHS B HUX MUTAHb, ki He MatoTb bGe3rnocepeg-
Hb020 BIGHOLLIEHHS §O Lib020 PO3giNy (GOCMTb 32agaTu iCTOPIO CTBOPEHHS ClIGHOI TAKTUKM); MO-TPeTE, BIgCYTHICTb CAMOCTINHO20
po3giny npu3Bog1Th go T020, Lo 6a2aTo 3a2a/1bHMX MOOXEHb Teopii OP2aHI3aii gisbHOCTi B3a2as1i He BXOgATb B 3MICT KpUMIHA-
NCTUKN (30Kpema, Lie MMTaHHS HayKOBOI OP2aHi3avii npavi, ki IBASOTL COO0K0 CTPYKTYPHMIT eleMeHT Op2aHI3aLiViHuX OCHOB gi-
SUIbHOCTI). BUgineHHs ik CamoCTi¥fiHO20 po3giny MOBUHHO OyTW CTUMYIOM gA1sl AKTUBI3ALT gocnigkeHHs npobiem opaHi3avii Kpu-
MIHAAICTUYHOI GisiIbHOCTI. 3anpornoHOBAHO BU3HAYEHHS KPUMIHANICTUKM AK MPUKIAGHOT MiXXGUCLMNAIHAPHOI KOPUGUUHOI HaYKM.

KntouoBi cnoBa: kpuMiHanictuka, cuctema KpUMIHanicTukiy, npegmeTt KpUMIHANICTUKM, TEOPETUYHNI HAMNPAMOK, emipuy-
HUIA HANPAMOK, B3AEMO(A.
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AHHoTaumsA. CTatbs MOCBALEHA AHAIN3Y TeOPETUYECKMX MCCIeGOBAHMI CUCTeMbl KDUMMHATUMCTUKM 1 ee npegmeTtd, B3au-
MOGeViCTBUSI PYHGAMEHTAbHbBIX 1 SMANPUYECKNX 3HAHUI M X BIMSHUE HA Pa3BUTHE KK TeopeTyeckuX, TaK 1 npukaagHbIX
HAnpasieHnii KPUMUHAANCTUYECKON HaYyKM, PACCMOTPEeHbl SMIUPUYECKUI 1 TeOPETUYECKMI 3Tarbl PA3BUTUS KPUMUHAIN-
CTUKM, OnpegesieHHble HegOCTATKM ap2yMeHTd HeKOTOPbIX YYeHbIX KPUMUHAIMCTOB O HA/IMYMKN B TPAGULMOHHbIX PA3genax
KPUMUHAUCTUKN M OCOOEHHO B KPMMMHAAMCTUYECKOV TAKTUKE M METOgMKe pacciegoBaHuUs 0TgebHbIX BUGOB MPECTYNaeHi
0P2AHU3AUMOHHbIX 3/1EMEHTOB, KOTOPbIX He/lb351 OTPULATD, Y4UTbIBAS MHTE2PATUBHbIN XAPAKTEP KPUMUHAMCTUKM, UCNIOJIb3YeT
gaHHble gpyaux HayK, B TOM Yncie Hayku 06 opeaHn3aumm gestenbHOCTU. HegocTaTKku YKa3aHHO20 apayMeHTa COCTOUT B TOM
YTO: BO-NEePBbIX, OP2AHN3ALMOHHbIE MONI0KEHMS, COgepKaLLMecs B CYLUECTBYIOLMX pA3geaax 3HaUYUTEIbHON Mepe MMeIOT YACTHbIM
XapakTep; BO-BTOPbIX, COBEPLUEHCTBOBAHME CUCTEMbI 00YCI0B/IEHO HEOOXOgUMOCTbIO MHTE2PALIMM PACIONOKEHHbIX B PA3HbIX
4acTax KPUMUHAANCTUKM BOMPOCOB B eguHYI0 CTPYKTYPY — COCTABASAIOLLYI0, ABTOHOMHYIO YOCTb HAYKM, KOTOpasi obecneqnT He
TO/IbKO CTPOMHOCTb CMCTeMbl, HO U ee JI02UYHOCTb; He0OXOGUMOCTb MOGepPHM3ALMM CTPYKTYPbl BbI3BAHA TeM, YTO MO CBOE#
npupoge 1 CyLHOCTH Psig MOJIOKEHUI He OTHOCATCA K pa3gesiam, B KOTOPble OHM BK/IIOYeHbl B HACTOsLLee BpeMsi (Hanpumep,
0p2aHU3aLMA B3AMMOGENCTBUSA, MIAHUPOBAHME pACCAegoBaHus). Henb3s He yunTbiBATb, YTO PACIONOKEHNE B COOTBETCTBYIO-
Lem pasgesne Tex uan UHbIX MON0KeHI ObIIo BbI3BAHO UCKNIOYNTEIbHO LieIiMu (PopMUPOBAHMS Pa3genoB KPUMUHANUCTUKY,
1 00YC/I0BUIO BK/IKOYEHME B HUX BOMPOCOB, KOTOPble He MMeOT HernoCpegeTBeHHO20 OTHOLLEHMS K 3TOMY pa3gesny (§ocTaTo4HO
BCMIOMHUTb UCTOPUIO CO3GAHMSI CIEGCTBEHHOMN TAKTUKM) B-TPETbMX, OTCYTCTBME CAMOCTOSATE/IbHO20 Pa3gend MpuBOgUT K TOMY,
YTO MHO2KeE 00LLMe MONOKEHMS TeOpUM 0P2aHU3ALMM JesiTeIbHOCTM BOODLLE He BXOGST B COgep)KaHye KpUMUHANUCTUKM (B 4aCT-
HOCTH, 3TO BOMPOCHI HAYYHOH Op2aHM3aumu Tpyga, NpegcTasasioT cobor CTPYKTYPHbIN 3/1eMEeHT OP2aHN3ALUMOHHbIX OCHOB
gesiTe/IbHOCTH). BbigesieHue B KauecTBe CaMOCTONATeIbHO20 Pa3gesna go/kHO ObiTb CTUMY/IOM g/ AKTUBM3ALIMM NCCIeGOBAHMS
npobaem opaaHM3aLmMmu KpUMUHAAUCTUHECKON gesTenbHOCTH. [TpegoxeHo onpegeneHne KpUMUHAIUCTAKN KaK NPUKAAagHOL
MEXgUCLMIIMHAPHON I0PUGUUECKOI HayKu.

KntoyeBsbie coBa: KpUMMHAANCTUKA, CUCTEMA KPUMUHATNCTUKM, NPegMeT KpUMUHAUCTUKM, TeOpeTUYecKoe Hanpas/ieHue,
SMIMPUYECKMI HarpaBs/ieHue, B3anmogerictaue.

Summary. The article is devoted to the analysis of theoretical researches of forensic system and its subject, interaction of
fundamental and empirical knowledge and their influence on development of both theoretical and applied directions of forensic
science, empirical and theoretical stages of criminology development criminology and especially in forensic tactics and methods
of investigation of certain types of crimes of organizational elements, which can not be denied, given the integrative nature
of criminology, which uses data from other sciences, including the science of organization of activities. The disadvantages of
this argument are that: first, the organizational provisions contained in the existing sections are largely private; secondly, the
improvement of the system is due to the need to integrate the issues located in different parts of criminology into a single struc-
ture — a component, an autonomous part of science, which will ensure not only the coherence of the system, but also its logic;
the need to modernize the structure is due to the fact that by their nature and essence, a number of provisions do not belong
to the sections in which they are currently included (organization of interaction, investigation planning). It should be borne in
mind that the location in the relevant section of certain provisions was caused solely by the purposes of forming sections of
criminology, which led to the inclusion of issues that are not directly related to this section (suffice it to mention the history of
investigative tactics); thirdly, the lack of an independent section leads to the fact that many general provisions of the theory
of organization of activities are not included in the content of criminology (in particular, it is a question of the scientific orga-
nization of work which represent a structural element of organizational bases of activity). Selection as an independent section
should be an incentive to intensify research on the problems of organization of forensic activities. The definition of criminology
as an applied interdisciplinary legal science is offered.

Key words: criminology, system of criminology, subject of criminology, theoretical direction, empirical direction, interaction.

HOCTaHOBRa npoo6aemu. Cepes IpakKTUYHUX i, Ha
JKaJlb, 3Me61IbIITOr0 HAYKOBIIiB MO PeHAa TyMKa,
1110 TEOPETUYHI JOCTIAKEeHHA B HAyIll MalOTh CBiTOTJIA-
HHUH XapakTep, € JaJeKNMH BiJ IPaKTUKH i TOMY I03-
0aBJIeHi IIepCIeKTUBY IIPAKTUYHOTO 3acTOCyBaHHsA. He
KayKyu! BiKe IIPO Te, 1110 TaKi yABJIEHHA He BiATIOBiIAIOTH
icTuHi i 3maTHI 3aBAaBaTH CTPUMYIOUO] il HA POBBUTOK
HayKH, BUTAETHCS, 10 OCHOBHA IPUUYMHA HEJOOIIiHKM
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POJIi Yy PO3BUTKY NPUKJIAAZHUX HanpAMKiB. [losacHo-
€ThCA IIe TAKOK Bia/IeHiCTIO TPaKTUYHOI peastisarii
pes3yJIbTaTiB TEOPETUUHUX JTOCJIiIKEHb.

Tpeba BusHaTH, 110 CKEIITHUII3M 3 IIPUBOAY TEOpe-
TUYHUX OCHOB HAYKHU Yy HUBIi BUNIaAKiB Ma€ IIicTaBu
I icHyBaHHSA, 00 HeAKi HayKOBi KOHITEMIIii TaK i He
OoTpuUMaJIU BTiJleHHA y TpakTuKy. MoBa e mepIi 3a
BCe IIPO KPUMiHATICTUYHY XapaKkTepucTuky. CKiTbKy 6
i1 He MpUCBAYYBAJIU JUCePTaIliil, MoHOTpadiii, mocib-
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HUKIB i cTaTell i He cTBepA:KyBaJu IIPO ii 3HAUYIITiCTh,
ocobu, 1110 3aliMaThCA OOPOTHOO0IO 3i BJIOUMHHICTIO,
BUABJEHHAM i PO3CJIilyBaHHAM 3JIOUMHIB, HE BUKO-
PUCTOBYBAJH i He BUKOPUCTOBYIOTH KPUMiHATIiCTUUHY
XapaKTepUCTUKY B TOMY 3HaUeHHI, AKMM BOHA HaJijleHa
B KpuMiHagicTuili. Tum yacom 3 MOMEHTY 3apPOAKeHHA
I[bOT'0 «BUEHHS» 0YJI0 OUEeBUIHO, IIT0 BOHO 34 00’ €KTHUB-
HUMU HOPMAaTUBHUMU IPUYNHAMHU He B 3MO03i 3a6e3-
MeYUTH OTPUMAHHSA IIOBHOTO i JOCTOBIipHOTO 3HAHHA,
a OTJKe, BUCTYHIATH AK 3aci0d, 1110 cIpuse BUABJIEHHIO
Ta PO3CJiJyBAaHHIO 3JIOUNHIB.

V Toii :xe uac Oe3cyMHIBHe IIpaKTUUYHE 3HAUEHHS
Po3pobiieHNX 3HAHBb IPO KPUMiHAJJiCTUUHI oneparrii,
TaKTUYHI KoMOiHaIii, caigui curyarii Ta HusKu iHmmx
KOHITEMIIii.

Amnamni3 ocraHHIX TocaimskeHs i myomikamii. [Turan-
HAM YJOCKOHAJEHHSA CUCTEMH i PO3IIUPEHHIO ITpeMeTa
KPUMiHaAJiCTUKM NPUCBAYEHI UMCIeHHI poO0TH KpU-
minasictiB Takux ak: P.C. Beakina[1], JI. E. Apor1-
kepa [2], T. B. Bapdpomnomeesoi [3], B.T'. Tixini [4],
E.B. Kpurina [5], C.I. IIseTkoBa [6], B. fI. Konngina
[7], B.B. Kpusona [8], B. B. CrentarnoBa [9] Ta iH.

®dopmyoBaHHA IiTei cTATTi (IIOCTAHOBKA 3aBIAH-
Ha). MeTo0 JOCTiI’KeHHs € aHAJIi3 TEOPEeTUUYHUX PO3-
Po6oK B cepi cucTemu i mpeagmMeTa KpuMiHATiCTUUHOL
HayKu Ta (GopMyJTIOBaHHSA Ha I1ilf OCHOBI BUBHAUEHHA
KPUMiHAJTiCTUKH.

Bukaan ocHoBHOTO Martepiaay. SIK i B iHImux Ha-
YVKax, B KpUMiHaAJIiCTHUIII BasKJIUBICTh TOCITiI KEeHHS
TEOPEeTUYHUX MPo0IeM 00yMOBIeHA TUM, IIT0 IPHU yIa-
BaHOMY iX BimMe)KyBaHHI Biff mOoTped IPaKTUKU BOHU
TiCHO 3 Helo 0B’ A3aHi, 00 CTBOPIOIOTH HAYKOBY OCHOBY
JLJIsI IIPUIOMiB, METO/iB i 3ac00iB, II[0 MAIOTh IIPUKJIATHE
3HaUeHHs. Baemonia QyHIaMeHTaIbHUX Ta eMITipud-
HUX IIOYMHAHDb BILJIMBAE HA PO3BUTOK K TEOPETUUYHUX,
Tak i npukJagHUX HanpAMKiB. [1eil B3aeM03B’A30K
IIOJIATAE ¥ TOMY, II[O0 POBBUTOK TEOPETUYHOI OCHOBU
BHUCYBAaE€ IIepe] KPUMiHAJIiCTUKOIO IIPo0ieMHy IparmMa-
TUYHOTO XapaKTepy, AKi MoTpeOyIOTh NOCIiAKeHH.
V¥ Toii xxe uac Jinulile 3 OIIOPOI0 Ha IPAKTUYHI OCHOBU
MOJKYThb CTBOPIOBATUCH i YCIIiIITHO PO3POOIATHCS TEO-
PeTuYHi KOHIIEITii.

ITepmiuii eTam po3BUTKY KPUMiHAJJICTUKY B CIIe-
HiaJbHil JiTepaTypi 3a3BUUYail XapaKTepU3yETHCI AK
eMITipuYyHuil, 0B’ A3aHU 3 POPMYyBaHHAM (PaKTUUHOI
ocHoBu. HesBaskarouu Ha Te, III0 TaKe YABJIEHHS 0yJI0
TMO3UTUBHO CIIPUAHATO, BOHO HEIIOBHO XapaKTepU3ye
JTaHWU eTall PO3SBUTKY KpUMiHaJicTruHOI HayKu. He
MOJKHA He BiIBHAYUTH, 1110 BXKe TOMAi IT00aUMIN CBiT Yu-
MaJsIo pobiT BiTunsHAHUX KpuMiHadictiB. OcobiuBicTio
OyJ0 Te, 1110 aBTOPaMu 6araThoX 3 HUX OyJIU MTPaKTUYHL
TIpaIiBHUKY, 110 CIIUPAJIUCA Ha CBili 6araTuii JoCBifg
IistapHOCTI y 60poTHOi 3i 3BimoumuHicTIO. Ile, mpupoaHO,

BiMiHHA pHca IILOTO IIePioAy PO3BUTKY HAYKU. A TOMY
JaHUU eTamn IIpaBUJbHimIe OyJ10 0 Ha3dBaTU eMIIiPUKO-
TeopetrnunHuM. IIlo cTocyeThbea momanbIIoro, IPyro-
ro eTamny, TO BUJAETHCH, 1[0 TOTO TOUHIiIIIe HAa3BaTU
TeopeTukKo-eMIipuuyHuM. TaKy Ha3By HiATBEPIIKYE
aKTUBHICTH TEOPETUUHUX HOCTIIKEeHb IIpU 30eperKeHHi
GyHIaMEeHTaJIbHOTO IOJOKEeHHSA PO B3AEMO3B’ I30K
Teopii i mMpakTUKU B pPisHUX cdepax IPaBOOXOPOHHOL
B IIiJoMy i TPaBO3aCTOCOBHOI AiAJNBLHOCTI.

Ha nromy erari (1110 3a3Buuaii Mae Ha3BY T€OPETUY-
HU) B3a€EMO/IiA POSTVIAHYTUX KaTeropiii Mae iHIIUHI
xapakTep. 3a MPaKTUKOIO 30epiraeThes poJIb JiKepeaa
irdopmaririi, ajye ii BIIJINB Ha CIIPSIMOBaHiCTh Teope-
TUYHUX AOCJIiI?KeHb 3MiHIOETHCS: BOHA HAIIOJETJIUBO
i aKTUBHO CTAaBUTH Mepe] HayKOI0 3aBIaHHA, AKi mO0-
TpeOyIOTh BUPIIIIEHHS B iHTepecax IpaBo3acTOCOBHOIL
gignsHOCTi. CHMIITOMaTHUYHO, 110 P. C. BenkiH B omuiit
dyHIaMeHTaIbHil poboTi faB 1mig3aro10BoK «Bix Teo-
pii — mo mpakTukwm» [1].

¥ Toili ke yac Ha IIbOMY eTalli CTBOPIOETHCA 1110314
BimpuBy Teopil Bix npakTuku. IIprnunHa nporo aumia
KPHUETHCS B TOMY, II[0 TEOPETHUUYHI OCHOBU HAOYBaIOTh
BiJHOCHO caMOCTiITHOTO XapaKTepy, CTBOPIIYN eheKT
moBHO1 aBTOHOMII. I'HOCeoIOTiUHA TPUPOIA ITHOTO ABU-
1I1a 3aJIeKUTD BiJ TOTO, 110 HAKOMIMYEeHi HAyKOI0 eM-
IipuyHi JaHl peanisdyioThCa He Bigpasy, a IPOTATOM
IeBHOTIO IIepiony.

Cepen muTadb, AKi € CyTO TEOPETUUYHUMU, — IIPEJ-
MeT i cucTemMa KpuMiHagicTuKu. TuM yacoMm came BOHU
BU3HAYAIOTh MesKi 00’ €KTHO-TIpeAMeTHOI chepu KPuMi-
HaJiCTUKHU, II[0 Ma€ HAaWBaKJINBiIlle 3HAUEHHA JIJId 11
poa3ButKy. Te, 1110 TUTaHHA, AKi CTOCYIOTHCS IIPEeIMeTa
HayKWU, IIOCTiiiHO mepebyBaju i mepedyBaOTh B IIEHTPi
yBaru BUeHUX, CBIIUYUTH PO3BUTOK YSABJIE€HB IIPO IIPE.-
MeT i ToB’A3aHi 3 HUM AUCKYCii.

CuiBBifHOIIIEHHA IpeAMeTa Ta CUCTEMU Oy Ab-TKOI
HayKU OTPUMYE CBill BUpas y TOMY, 110 BUSHAYAJIBHUM
Y CTPYKTYPi € 3MicT HAyKH1, TOOTO JOCTiIKyBaHi HEo
nutanHa. OgHaK TaKka B3aeMO/isd He Ma€ CTaTUYHUM,
pas i HasaBxIU 3ajaHUl xapakTep. [lmHamisMm ix cmiB-
BiTHOIIIEHHS TOJIATA€E Y 3MiHi 00CATY 1 MeXk JOocimKyBa-
HUX OIUTAHb, 3IilICHIOE BILJINB HA CICTEMY, BUZO3MiHIOE
ii, MogudiKye CTOCOBHO 4O 3MiCTYy, 110 3MiHUBCS.

OpHak HeBipHO OyJ0 6 3BBOAUTH CHiBBigHOIIIEHHSA
JIIIIE [0 BILIUBY IIpeAMeTa Ha CTPYKTypy. Cucrema sB-
Jisie co00I0 KaTeropito, AKa 3 OIHOr0 OOKY, 3BUYAHO,
00yMOBJIeHA TTPEMETOM, aJie, 3 iHITTOT0, MiCTHUTh TBOPUMI
MOTeHITiasI, 3MaTHUH BILINBATH HA IIpeaMeT. EBpucTuy-
HU¥ TOTEHITiaJI CUCTEMU OJISTaE B TOMY, IO JOCJIiI3KeH-
HsA 1Ip006JIeM CUCTEMY BUSABJISE HE BUBUEHI acIleKTH, HOB1
HaIPAMKY B KPUMiHAJIICTUIL, AKi TOTPeOYIOTh MisHAHHSA
HayKoio. TakuM YnHOM, 3B’ 30K JBOX ITNX KaTeTopiii
Mae€ He OJHOOIUHMI, a ABOOIUHMUNA XapaKTep.

05



// KpumiHanbHe npaBo Ta KpUMiHOJIOTis;
KpUMiHaJIbHO-BUKOHaBYe npaso//

// MiskHapofHuit HayKOBUM XXypHan «IHTepHayka».
Cepisi: «lOpuaununi Hayku» // Ne 12(34), 2020

KpuminamicTrka BUHIKJIA AK HayKa, IIOKJINKAaHAa 3a-
0e3IeunTy HayKOBUII CYIIPOBi PO3CIaiyBaHHS 3JI0UM-
HiB HA TOMY iCTOPUYHOMY eTalli pO3BUTKY CYCITiJIbCTBA,
KOJIU TPagUIliHHUMU MeToAaMu i 3aco0aMu HEMOYKJIUBO
OyJio 3miticHIOBaTY e(heKTUBHY 6OPOTHOY 31 BJI0UMHHI-
cro. Takuii TpagumiiHNI TOTJIAL HA IPU3HAYEHHS
KPUMiHAJIiCTUKH, IO CYTi, 30epircs I0 Temepilraboro
yacy. HaBiTh TaKuii acmekT nmpeamMera HayKu, AK I0-
IIUPEHHA i1 M0JI0KeHb Ha CYJOBUI PO3TJIAL, TPUBAIUHI
yac He cipuiiMaBcs, 1 Ha cydacHOMY eTalli He BCi BueHi-
KPUMiHAJICTH HOMiIAIOTh TAKUH ITiAXiT.

CrepeoTun Ipo Ipu3HaAUYeHHA KPUMiHAJTiCTUKU
CTiMKMii, i 3BamepeunT Moro BKpai ckiaagao. OcHoBHA
IpUYMHA I[LOT0 ABUIIA IPUX0OBaHa B KOHCEPBATU3Mi
yABJIEHb, 4 YaCTO B He0aKaHHi 3MiHIOBATH CTEPEOTUIIN
i BpaxoByBaTu 00’ €KTUBHI peaJtii CyCOiJIbHOTO KUTTA,
icTOTHO 3MiHHJINCS 3 YaCy 3apOJKeHHS KpUMiHaJIic-
TUYHOI HAYKU.

s ocMuCIeHHSA POJIi KPUMiHATICTUKY B Cy4aCHUX
yMoBax HeoOXifHO BpaxoByBaTH, 110 B Iepioa op-
MYBaHHS KPUMiHAJICTUKY aKTyaJbHUM 3aBAAHHIM
cyciiabcTBa 0yJia 6opoTb0a 3i 3aounHHICTIO. IHIII ABU-
I1a CYyCHiJIBHOTO JKUTTi He MaJIu HAaCTiJIBKU IOCTPOTO
XapakTepy.

OpHak B yKpaiHCbKUX YMOBaX, HOUMHAIOUN IIPU-
OGJIM3HO 3 APYTOl IIOJIOBUHU MUHYJIOTO CTOJIITTA, aaMi-
HicTpaTuBHU, MUBLILHUHA Ta apOiTPAKHNI PO3TIIAL,
cIpaB 3yCTPiBCsA 3 TPYAHOIIIAMHU, AJIA YCYHEHHA AKUX
HoTpiOHe IPUUHATTS HeBHUX 3ax0AiB. OaUH 3 HATIPAMKIB
BUPIIIeHH TPo6JIeM MMOJISATaB Y BUKOPUCTAHHI 3aX0iB
3aKOHO/IaBUOT0 XapaKTePy. 3aKOHOJABCTBO B HA3BAaHUX
rajry3sx MiIlIo Ho ILJISXY 3aCTOCYBAHHS 0araThb0oX iHCTH-
TYTiB KPUMiHAJIBbHO-IPOIlECYaJILHOTO IPaBa, II0B’ A3aHIX
3 noxkadyBauHaM. Cami o cobi I1i iHCTUTYTH caMOCTiITHO
He B 3M03i 3a6e31eUnT JOCATHEHHA e(DeKTUBHOTO pe-
syabrary. Taka cuTyallisa Majia Miciie B KpuMiHaJIbHO-
IpoIecyaNbHIN AisIIbHOCTI, IIT0 IPHU3BEJIO 40 BUHUKHEH-
HA KpuMiHamicTuku. BuHuKIIa 1uaeMa: po3BUBATH ITi
HAMIPAMKY B KOXKHiM HayIli 400 IiTH 10 APYTroMy IILIAXY.

Ha Bu6ip npaBuJIbHOTO PillleHHA BIIJINBAE HUBKA
daxropis. ITepir 3a Bce Tpeda Bif3HAUNTH, 1110 B *KOTHi
3 Ha3BaHUX HAYK IUTAHHA TEXHIYHOTO, OpraHi3aIfifHo-
r0, TAKTUYHOTO i MEeTOAMYHOTr0 XapaKTepy He JOCTIiIKY-
BaJics. Bouu Hafi6iabI1 OIM3bKI 10 KpUMiHAiCTHUKH,
Tak AK TPUBAJINI YaCc BUBUATINCS HEI0, B 3B’ A3KY 3 UNM
BOHA Ma€ BeJINKUH TBOPUUI HAYKOBUM ITOTEHITia, KU
MOJKe OyTU BUKOPUCTAHUH IIiJf uac po3poOKYU Binmo-
BimHOTrO 3a0e3meueHHA OyAb-sIKOI IPaBO3aCTOCOBHOIL
misgapHOCTi. TaKuWi IMJISX € TOIiJABHUM i pO3YMHUM.

I pyruii MOKJINBUI HAIPIMOK — PO3POOKA IUX U~
TaHb KOYKHOIO 3 HAYK, AKi 00CJIyTrOBYIOTEH BiATIOBiAHY
cepy IpaBo3acTOCOBHOI AiAabHOCTI. BiH € mocuTh BU-
TPaTHUM i BUMarae 3HaUHOTO yacy. ToMy OnITUMAaJIbHUM
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€ POBIINPEHHS IIpeIMeTa KPUMiHAJICTUKY i BKIIOUeHH S
B cpepy ii obcoiyroByBaHH i 3a0e3meUueHHSA KpuUMiHa-
JIICTUYHUMY PEKOMEHAAIiAMY Oy Ib ITPaBO3aCTOCOBHOL
IisTJIBHOCTI.

Taxum YyMHOM, JIOTiYHNM HACJIiTKOM 3MiHHU 3aKO0-
HOJABYOT'0 PEryJIIOBaHHSA B TaJIy3i aAMiHicTpaTUBHOTO
IpPOBaIKeHHs, apOiTPaskKHOTO i IIMBiJILHOTO IIPOIIECY €
HeoOXigHiCTh PO3IIMPEeHHa KPUMiHaJIiCTIKO cdep,
OB’ I3aHUX 3 BUKOPUCTAHHAM IIPUIIOMiB, METOMIB i 3a-
c00iB 30UpaHH, JOCTIAMKEeHH i BUKOPUCTAHHA PiBHUX
JOKa3iB.

IIi cycninpHi moTpebu 6yiu mpeIMeTOM YBaru Kpu-
minasictiB. Tak, y Apyriii MOJIOBUHI MUHYJIOTO CTOPiUYS
cTaJ U IPeaMeTOM AOCTiMKeHHA: TAKTUKA CYyJOBOTO
CJIiZICTBA; IJIAaHYBaHHS CYyZOBOTO PO3TJIANY; 3aCTOCYBAH-
HA KPUMiHAJICTUYHUX 3HAHD B TiAJBbHOCTI 3aXMCHUKA;
BUKOPUCTAHHA KPUMiHATICTUUHUX 3HAHD Y IIUBiJIBHO-
My OpOIleci; TAKTUYHI TUTAHHA IPU3HAUYEHHS, IIPO-
BaJyKeHHJ 1 OIiHKY eKCIIepTU3 B aAMiHicTpaTUBHOMY
uporeci. ITe B piBHIiH Mipi BigfHOCUTHCA 10 PO3POOKU
TAaKTUKU 3aXUCTy — NUTAHHA, AKe JOCUTH aKTUBHO
o6ropopoeThea. O6’eKTUBHOIO IePeIyMOBOI0 TAKTUKU
3aXMCHUKA € 0araTo IpuioMiB, MeTO/iB i 3acobiB, 1110
po3pobiieHi B KpuMiHAIiCcTHIIl i BUBUAIOTHCA V BY3i.
VY cBOi#l 1iAABHOCTI 3aXUCHUK I1i BHAHHA BUKOPUCTO-
BY€E IBOAKO: B OJHMX BUIIaJKaX BiH 3aCTOCOBYE ix, He
3MiHIOIOUHM CYTi IPUHAOMY, a B iHIIINX — HEeUTpaisye ix
BUKOPUCTAHHSA IHITUMU YYaCHUKAMU ITPAaBO3aCTOCOBHOL
nigapuocTi. OgHAK MPOOIeMHU 3aXUCTyY BUXOAATDH 3a
pamMKu Kpuminasnictuku. Tomy cuenudiuni npuiiomu
i MeTOoM AiAJABHOCTI 3aXMCHUKA, aBOKATA, JOIiJIHHO
IOCJIIIPKYyBaTU B HAYIIi, IKYy YMOBHO MOKHA Ha3dBaTU
«3abes3meueHHs 3aXMCTY IIPaB I'POMAaIAH B YKpaiHi».

IToTpebu cycmiibHOTO PO3BUTKY 3YMOBUJIU BUXiJ
KpuMiHaTiCcTUKY 3a Meski cep OesmocepesHboI 60POThH-
6u 3i 3moumuHicTIO. Ile mosAcHIOETHCA He0OXiZHiCTIO
3abesneueHHa e(peKTUBHOCTI AisIIBLHOCTI B ycix objac-
TSX IIPABO3AaCTOCOBHOI ITpaKTUKY. BKazaHa o0cTaBuHA
€ BupimaabHuM ()aKTOPOM B OOI'PYHTYBaHHI Te3u IIPo
TpaHchopMarliro npeaMera KpuMiHAJIICTUKY i IepeTBO-
po3CIiyBaHHS 3JI0YMHIB — B HAYKY, 1110 3a6e3meuye Bci
cepu mpaBo3acTOCOBHOI AisfAnbHOCTI. [[laHa o6cTaBUHA
BimoOpaskae peabHe ABUIIE, 1 1OT0 BasKKO He IIOMi-
yaTtu. ¥ 3B A3KY 3 I[UM MOXKHA KOHCTaTyBaTH TPaH-
copmalriro mpegmMeTa KpUMiHAIICTUKY, dKa (DAaKTUUHO
00CJIyTOBYy€E He TiIbKU TOTpebu po3CcaifyBaHHA, ajde i
MIPaKTUYHO Bci cepu mpaBo3acToCOBHOI AisabHOCTI [9].

Ha :xanb, qoci HemoolliHeHe KOHIIEIITYaJIbHO BasKJIN-
Be oJI0sKeHHd, chopmyaboBane C.I. IlBeTkoBUM, AKMI
BU3HAUaB KPUMIHAIICTUKY K HAYKY «IIPO 3aKOHOMip-
HOCTi 36MpPaHHA, TOCTiIKEeHH, OI[IHKY i BUKOPUCTAHHS
IOKa3iB B IIPOIleci IpaBo3acTOCOBHOI AisiabHOCTI» [6].
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Ha Heo0OxinuicTh, AKa BifIoOBigae cyuyacHUM IIOTpe-
06aM ITPaBO3aCTOCOBHOI MPAKTUKYM HOBOTO HAYKOBOTO
BUBHAUEHHA IIpeiMeTa KPUMiHAJIICTUKY 3BEPTaB yBary
B.d. Koagiu [7]. B. B. Kpusos BBaskas 3a moTpioHE
BUXOJUTH 3 HeOOXiMHOCTI BUKJIaLaHHA « METOLIB i cI10-
cobiB poboTH 3 fOKa3aMu, XapaKTePHUMH AJIS IHIITNX
mporieciB (KpiM KpUMiHAJIBLHOTO IIpoIiecy)» [8].

¥V 3B’A3KY 3 BUKJIaJIeHUM K BapiaHT [JI1s1 00TOBOPEH-
HS MOJKe OyTH 3aITPOIIOHOBAHO HACTYITHE BU3HAUECHHSA
KpuUMiHaAJIiCcTUKHU.

KpuminanictTuka — OpuKJIagHa MiIKINCIUILIIHAPHA
IOPUANYHA HayKa IPo 30MpaHHs, JOCTiAKEeHHs, OIiHKY
i BUKopucranusa iHdopmaillii npo KpuMiHaabHi IIpa-
BOIIOPYIIIEHHS i TeXHiUHi, opranisaIiiili, TaKTUYHI
i MmeTogmuHi mpuiiomMmu, MeTOAU i 3acO0U BUABJIECHHS
Ta JOBeAeHHs 00CTaBUH IIPABOIIOPYIIEHHA 3 METOI0
3abe3meuyeH s MPaBO3aCTOCOBHOI AiAIBLHOCTI Ta IIOIIe-
PeIsKeHHs 3JIOYMHIB.

Tomy 3aHAATO ONTUMICTUUHUM € TBEPIKEHHS PO
Te, 10 «(PEeHOMEH ITpeIMeTa KPUMiHATICTUKY IIPOAIIIOB
eTan OypXJIMBUX AUCKYCifi» . Y JOCKOHAJIEHHA IIpeIMe-
Ta KPUMiHAJICTUKY OB’ A3aHO He 3 Cy0’€eKTUBHUMMU
OaskaHHSIMU OyIb-KOT0; BOHO BijoOpaskae 3MiHy TJIK-
OMHHUX IIPOIECiB, IePIIl 3a BCe, COIiaJIbLHOr0 i eKOHO-
MiUHOT'O XapaKkTepy.

Oco6uBiCTIO 3aTTPOIIOHOBAHOTO BUBHAUEHHS € Te, 1110
B HBOMY BiJICyTHS BKasiBKa Ha 3aKOHOMIiPHOCTI, 110 10~
CIIKYIOThCS KpuMiHamicTukoio. Ile mosicHIoeThCA T M,
1110 Oy Ib-siKa HayKa, SAKIII0 BOHA AiiCHO € TAKO0, BUBUAE
neBHi 3akoHOMipHOCTi. ToMy BKa3iBKa Ha HUX y fediHi-
il 3aiiBa i Mae hopmasbHUY XapaxkTep. Y BUBHAUEHHA
MOBUHHI BXOAUTY OCHOBHI CTPYKTYPHI eJIeMeHTHU Ipe-
MeTa, 1110 Bio0pasKkaioTh IIeBHi 3aKOHOMipHOCTI.

YV KpumiHaIbHOMY, apOiTparKHOMY, ITUBIJIBHOMY, aJ-
MiHiCTpaTHBHOMY IIpOIlecax AifAJbHICTH KOMIIETEHTHUX
OpraHiB cIPSIMOBaHA Ha JOBeIeHHSI HASIBHOCTI IpaBo-
MIOPYIIleHHs i fioro oocrasui. Bech apceHas npuiiomis,
MeTOiB i 3ac00iB, 1110 PO3POOIAIOTHCI KPUMiHATiCTH-
KOI0, IOBUHEH 3a0e3I1eYnTy BUPIIIIeHH IINX 3aBAaHb.

¥ BusHaueHHi mpeaMeTa KPUMiHATICTUKY, KPiM TeX-
HIiYHUX, TAKTUYHUX i METOAUUYHUX ITPUNOMiB, METO/IiB
i 3acobiB, Bkasaui i oprauisaiitiai nputiomu, MeTOIN
i Bacobu.

He posrisagatoun geraibHO Ipo0ieMy opraHisarii-
HUX OCHOB BUABJIEHHS, PO3CJiyBaHH4 i ITONepeI:KeHHA
3JI0YMHIB, 00MEKUMOCS KOHIIEIITYaJIbHUM ITOJ0KEHHAM
Ipo HEOOXiAHICTh BUOKPEMJIEHHS B KPUMiHAIICTHIIL K
CaMOCTIiIiHOI YACTHUHU IIOPSJ 3 TPAAUIINHUMY PO3Iiaa-
MU TaKOK OpraHisaliffHMX OCHOB KPUMiHaJIicTHUYHOL
IisgJIBHOCTI CJIiAUOTO 3 BUABJIEHHSA, PO3CIiAYBAaHHSA Ta
onepeasKeHHsa 3JIOUYNHIB.

Opragisamia gigapHOCTI ciaiguoro — o6’ eKTUBHE
SABUIIE, 3alIePEeUyBATH AKEe HEMOXKJINBO. TOMY aprymMeHT
CYIPOTMBHUKIB 3BOAUTHCA [0 TOTO, IO B TPATUIITHUX
posmisiax KpuMiHaJIiCTUKY i 0COOJIMBO B KPpUMiHATiCTIY-
Hill TAaKTUILI i METOAUILI PO3CIiAyBAaHHA OKPEMUX BUIIB
3JIOUYMHIB MiCTATHCA OPTraHisalliiiHi e1leMeHTH. 3amepeuy-
BaTH IIHOT'0 HE MOYKHA, BPaXOBYIOUU iHTerpaTUBHUI Xa-
pakKTep KPpUMiHAJIICTUKH, IIT0 BUKOPUCTOBYE AaHi iHIITUX
HayK, B TOMY YMCJIi HAYKHU ITPO OPraHisalliio AiaabHOCTi.
Hepouik 3a3HaueHOr0 apryMeHTy HOJISATa€e B TOMY, IIO:
— mo-TIepIlle, OPraHisalliifHi IT0J0MKEeHH, 1110 MiCTATHCS

B iCHYIOUHMX po3aijaxX 3HAYHOIO MipOI0 MAIOTh IPU-
BaTHUU XapakKTep;

— I0-Apyre, BAOCKOHAJIEHHS CUCTeMIU 00YMOBJIEHO HEOO-
XigHicTIO iHTerpanii po3TanoBaHuX B PI3HIX YaCTHHAX
KPUMIiHAJTiICTUKY IIUTAHb B €IUHY CTPYKTYPY — CKJIa-
JIOBY, aBTOHOMHY YaCTUHY HAYKH, 1110 3a0€3IIeUYNTDH
He TiJIbKU CTPYHKICTh cucTeMH, aJie i ii JIoTiuHicTh;
HeoOXimHicTh MOoAepHi3allii CTPYKTYPU BUKJINKAHA
THUM, III0 32 CBOEIO IPUPOAOIO0 i CYTHICTIO PAI OJIO-
JKeHb He HaJIesKaTh 0 PO3/LIiB, B AK1 BOHU BKJIIOUEHI
Ha TaHW# yac (HampuKJaal, opraHisaia BsaeMomii,
IJIaHyBaHHSA posciigyBaHHs). He Mmo:kHa He Bpaxo-
BYyBaTH, 1110 PO3TAIIlyBaHHSA B BiITOBiAHOMY PO3miji
TUX YU iHITTUX TOJ0KEeHb 0YJI0 BUKJINKAHO BUKJIIOUHO
uinamu (opMyBaHHA PO3AiNiB KpUMiHATICTUKY, ITI0
i 3yMOBMJIO BKJIIOUEHHA B HUX IINTaHb, AKi He MalOTh
06e3mocepeHbOTO BiJHOIIIEHHS 10 I[HOTO PO3IiIy (10-
CUTB 3TraJlaTH iCTOPiI0 CTBOPEHHS CJIiTU0l TAKTUKN);

— IIO-TPETE, BiICYyTHICTh CAMOCTIAHOT'O PO3/IiJIy IIPHU3BO-
JIUTH IO TOTO, 1110 6araTo 3arajJbHUX IOJIOKEHb Teopil
opramizarii 1igJabpHOCTI B3araJi He BXOAATDH B 3MiCT
KpuMiHaJdicTuKu (30KpeMa, Iie IUTaHHA HayKOBOI
opramisarii mpari, AKi ABJISIOTHL COO0I0 CTPYKTYP-
HUU eJJeMeHT OpTraHisamiiiHuX OCHOB JiAJBHOCTI).
BunineHHA AK caMOCTiHHOTO PO3/IiTy HOBUHHO OyTU
CTHUMYJIOM [JIsI aKTUBi3aIlii Jocai ke HHs IpodIem
opraHizalii KpuMiHaTiCTUYHOI iAIBLHOCTI.

BucHOBKY 3 JAHOTO JOCJIIKEHHS i IEPCIEeKTUBH 110-
JaJbIINX PO3BIIOK y JaHOMY HAanpAMi. TakuM yuHOM,
OUYeBUIHO, IO AOCTIAKEeHH 1 MUPOKe BIPOBAIKEHH A
B IIPaKTUKY OpraHizamiinmx npuiioMis, MeToAiB i 3a-
c00iB € HABaAXKIUBIMINME (PaKTOPaAMU MOKPAIIleHHS
IisiIBHOCTI 3 BUABJIEHHSA, PO3CIiJyBaHHs Ta IOIepe-
JI:KEeHHS 3JIOYMHIB i migBuUIieHH 11 e()eKTUBHOCTI.

O6’eKTUBHO B KPUMiHAIICTHIli JaBHO iCHYIOTH YMOBU
JLJIS BUMLJIEHHA B 11 CTPYKTYPI AK CAMOCTiHOTO PO3ALTY
«Opranisalia gisgaIbHOCTI 100 BUSBJIEHHS, PO3CIiAY-
BaHHS Ta IIOIepeIKeHHs 3JounHiB» . Tpeda ocobauBo
BiIBHAUUTHU, 110 B HUBI[lI HABUYAJIbHUX IIPOTPaM i ITif-
PYYHUKIB 114 ilea BiKe peajlizoBaHa.
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cnocoon NiABNILEHHA EOEKTUBHOCTI
MPOKYPOPCbKOIO HATZIAAY 3A AIAIbHICTIO
ONEPATUBHUX MPALIBHUKIB

CMoCObbI MOBbLIIWEHUA MPOKYPOPCKOIO
HAJ30PA 3A JEATE/IbHOCTbIO ONMEPATUBHbIX
PABOTHUKOB

WAYS TO INCREASE PROSECUTOR'’S
SUPERVISION OF OPERATOR’S ACTIVITIES

AHoTauif. CTaTTa NpucBaYeHa OkpemMuM acreKTam MpoKypOPCbKO20 HA2/Sgy 3a GOTPUMAHHAM 3AKOHIB Op2aHamu, siki 3givi-
CHIOIOTb 0MepPaTUBHO-PO3LLYKOBY GisiIbHICTb. BUCBITAEHO Npobiematky Ta CriipHi MATAHHS MPOKYPOPChKO20 HARASIGY 3a GisiIbHICTIO
Op2aHiB, sIKi 3GiliCHIOIOTb 0NepaTMBHO-PO3LLYKOBY GisIbHICTb. [poBegeHo OLiHKY epeKTMBHOCTI 3GiFiCHEeHHS 3aBgaHb T4 HA/IEKHOC-
Ti BUKOHGHHS1 pobOTV1 OpeaHamu Mpokypatypu. OLiHeHo piBeHb BignoBigHOCTi MPOKYPOPCbKO20 HAR2/ISgY 3a gOTPUMAHHS 3AKOHIB
onepaTMBHUMM NPALIBHUKAMM B MPOLIECi POBEYEeHHS HUMM 0nepaTMBHO-PO3LLYKOBOI gisbHOCTI KOHCTUTY LT Ta 3AKOHAM YKPAiHM.
HagaHo nponosuuii 1ogo NoKpaLLeHHs epeKTUBHOCTI MPOKYPOPCbKO20 HAR/ISIGY 3a GOTPUMAHHS 3AKOHIB OP2aHAMM, sIKi 3qiHCHIO-
10Tb 0MepaTUBHO-PO3LLYKOBY GisIbHICTb. 3GifiCHEHO MOLLYK gieBMX CMOCODIB MigBULLEHHS epeKTUBHOCTI MPOKYPOPCbKO20 HA2AAGY.
PozansiHyTo no2sigu Ta NpaLi HayKoBLB, SIKi CTOCYIOTbCS MPobieM MPOoKypOPCbKO20 Ha2/151gY 3a 0repaTHBHO-PO3LLYKOBOIO GisIbHIC-
TI0. BU3HayeHo Koo CyO'eKTiB, SIKi B MeXax CBOIX MOBHOBAXEHb 3GiiCHIOIOTb BIgMOBIGHMI BB HA Gisi/IbHICTb OP2aHIB §OCYJOBO20
pO3CigyBaHHsI, MPABOBMIA CTATYC OCi6, sIKi 3a/1y4aloThCs go Cepu KpUMIHAILHOR0 MPOBAGKEHHS, HO gOCYygoBe PO3CigyBAHHS B
yinomy. 306paxkeHo OKpemi acrnekTy MPOKYpPOPCbKO20 HA2/1Sgy 3a GisAbHICTIO OP2aHIB, L0 3iMCHIOITb 0NepaTUBHO-PO3LLYKOBY
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GisiIbHICTb. BMBYEHO MOpAGOK MPU3HAYeHHs NPOKYPOPIB, 0 TAKOX i vi 3BGAHHS, AKi CTABAATLCA epeq HUMu. Po3enisHyTo nigera-
B MPOBEJeHHs MPOKYPOPCbKMX MepeBipoK, BUgH repeBipok gogepKaHHa BIMMO2 30KOHOGABCTBA PO 0MepaTMBHO-PO3LLYKOBY gi-
SUIbHICTb. [1OPIBHAHO HA2AIGOBI PYHKLT, SIKi BUKOHYIOTb Op2aHM NMPOKYPATYPU B HLLMX JepyKaBax, 3 TMMM, LU0 3GifiCHIOTHCS B YKpa-
iHI. BU3HaueHo KpuTepii oLiHKM Ha2AAGYy NPOKYpOopa 3a GOTPUMAHHAM 3AKOHHOCTI Mig 4ac 3giFiCHeHHs onepaTMBHUMM Migpo3ginamm
Ta NpoBegeHHs HeanacHoi poboTH 0NepaTUBHO-PO3LLYKOBOI Gis/IbHOCTI. BU3HA4eHO pu3uky, MOBA3aHi 3 poboToI0 NPOKYpaTypu Ta
onepaTuBHUX Migpo3ginis, SIKi MOXYTb BUHWMKHYTM HA BCiX €TANAX 0nepaTMBHO-PO3LLYKOBOI gis/IbHOCTI Ta He21dacHoi poboTi Ykpai-
HW. Ha3BAHO iHLWI MPUYMHM MPOKYPOPCbKOR20 HAR/IAGY, AKi Cb020GHI 3ABAXAIOTb MPOKYPOPAM PeajibHO BIUIMBATH HA AKICTb CTIGCTBA.

KntouoBi cnoBa: npokypopcbkuii Haznsig, 0nepaTBHO-PO3LLYKOBA GisiIbHICTb, 0NepaTuBHI Migpo3ginu, 3aKOHHICTb, onepa-
TUBHI NPALIBHUK, 0MepaTMBHO-PO3LLYKOBI 3aX0gH.

AHHOTaums. CTaTbs MOCBSALLEHA 0TgesIbHbIM aCeKTaMm MpoKypOPCKO20 HAg30pda 3a cob/ogeHneM 3aKOHOB Op2aHaMu, ocy-
LLeCTBASIOLMMM ONEpaTUBHO-PO3bICKHYIO gesTeNbHOCTb. OcBelLieHa npobemMaTvka v CriopHble BOMPOChI POKYPOPCKO20 HAG30pd
30 gesTeNlbHOCTbIO OP2AHOB, OCYLLECTBASIOLMX OMepaTUBHO-PO3bICKHYIO GesiTeNIbHOCTD. [1poBegeHa OLEeHKA IPPeKTMBHOCTH OCy-
LLeCTB/IeHNS 3Agay 1 MPUHAGAEXHOCTH BbINOSHEHNS paboTbl 0p2aHAMM MPOKYPATYpPbI. OLieHeH YpoBeHb COOTBETCTBHS MPOKYPOp-
CK020 Hag30pa 3a cob/II0geHem 3aKOHOB 0NepaTUBHbLIMM PABOTHUKAMM B MPOLIECCe MPOBEJeHMs UMM ONepaTUBHO-PO3bICKHOI
gesTeNIbHOCTU KOHCTUTYLMM M 3aKOHaM YKpauHbl. OCYLLeCTB/IeH MoUCK geiCTBeHHbIX Cocob0B noBbilLeHns 3PPekTMBHOCTH
MPOKYPOPCKO20 HAG30pd. [JaHbI MPEg/IoKeHNs N0 YyulLleHuio 3PHeKTMBHOCTH MPOKYPOPCKO20 HAG30pa 3a cob/ogeHem 3aKOHOB
0p2aHAMK, OCYLLIECTBASIOLMMM ONepaTUBHO-PO3bICKHYIO gesTelbHOCTb. OnpegesieH Kpy2 CyObeKTOB, KOTOpble B Pegeax CBoMX
MOIHOMOYMIA OCYLLIECTBISIIOT COOTBETCTBYIOLLCE BAMSHUE HA §esiTe/IbHOCTb OP2aHOB NPegBap1TelbHO20 PACCIeGOBAHMS, MPABOBON
CTATyC ML, Np1BEKaeMbix B cepy y20/10BHO20 Cygonpomn3BOgCTBa, Ha gocygebHOe pacciegoBaxme B L oM. M300paxeHbl OT-
ge/ibHble acnekTbl MPOKypPOPCKO20 HAG30pa 3a GessTeIbHOCTbIO OP2aHOB, OCYLLECTB/SIIOLLMX ONepaTUBHO-PO3bICKHYIO gesTe/IbHOCTb.
M3yyeHo nopsigok Ha3HayeHysl MPOKYPOPOB, d TAKXKe Lie/n 1 3agayu, KOTopble CTaBSTCA nepeg HUMM. PACCMOTPeHbl OCHOBAHMSI
MpoBegeHysi MPOKYPOPCKMX MPOBEPOK, BUGbl MPOBEpPOK cobtogeHns: TpeboBaHMii 3aKOHOGaTeNbCTBa 06 0nepaTUBHO-PO3bICKHON
gesiTeNbHOCTH. [10 CPaBHEHMI0 Hag30pHble PYHKLMM, KOTOPbIe BbIMOMHSIIOT 0p2aHbI MPOKYPATYPbI B gPy2ux 20CygapcTBax, C TeMy,
KOTOpble OCYLLeCTBASIOTCS B YKpauHe. OrpegesnieHbl KpuTepuu oLieHK1 Hag3opa npokypopa 3a cobogeHuem 3aKOHHOCTH Npu
OCYLLIeCTB/IeHI 0NepaTBHBIMU NOGPA3geneHUsIMU U MPOBegeHHsl HedcHok paboTbl 0NepaTUBHO-PO3bICKHOM gesiTe/IbHOCTH.
OnpegeneHbl pUCKM, CBS3AHHbIE C paboToli MPOKypATYpPbl 1 0NepaTBHbIX N0gpa3gesneHuid, KOTopble MO2YT BO3HUKHYTb HA
BCeX 3TArnax onepaTMBHO-PO3bICKHOM gesiTesIbHOCTU U HeIdCHOM paboTbl YKpanHa. Ha3BaHbl gpyaue npuymHbl MPOKYPOPCKO20
HAg30pd, KOTOPble Ce20gHsi MeLLaiOT MPOKYPOPAM PeasibHO BAUSITb HA KAYeCTBO C1egCTBUS.

KntoueBble c1oBa: npokypopckuii HAg3op, 0nepaTuBHO-PO3bICKHAS gesTelbHOCTb, 0NepaTBHbIe M0gPa3geseHus, 3aKOH-
HOCTb, ONepaT1BHble paboTHMK, ONepaTMBHO-PO3bICKHbIE MePONPUSTHSI.

Summary. The article is devoted to certain aspects of the prosecutor’s supervision over the observance of laws by the bodies
carrying out operative-search activity. Issues and controversial issues of prosecutorial supervision over the activities of bodies
engaged in operational and investigative activities are covered. An assessment of the effectiveness of the tasks and the ade-
quacy of the work of the prosecutor’s office. The level of compliance of the prosecutor’s supervision over the observance of laws
by operatives in the process of their operative-investigative activity to the Constitution and the laws of Ukraine was assessed.
Proposals have been made to improve the effectiveness of prosecutorial oversight of compliance with the law by law enforce-
ment agencies. Effective ways to increase the effectiveness of prosecutorial oversight have been sought. The views and works of
scientists concerning the problems of prosecutorial supervision over operational and investigative activities are considered. The
range of subjects that, within the limits of their powers, have a corresponding influence on the activity of pre-trial investigation
bodies, the legal status of persons involved in the sphere of criminal proceedings, on the pre-trial investigation as a whole has
been determined. Some aspects of prosecutorial supervision over the activity of bodies carrying out operative-search activity
are depicted. The procedure for appointing prosecutors, as well as the goals and objectives set for them, have been studied. The
grounds for conducting prosecutorial inspections, types of inspections of compliance with the requirements of the legislation on
operational and investigative activities are considered. The supervisory functions performed by the prosecutor’s office in other
countries are compared with those performed in Ukraine. The criteria for assessing the prosecutor’s supervision over compliance
with the law during the implementation of operational units and the conduct of covert operation of operational and investiga-
tive activities are defined. The risks associated with the work of the prosecutor’s office and operational units, which may arise
at all stages of operational and investigative activities and covert work of Ukraine, have been identified. Other reasons for
prosecutorial oversight are mentioned, which today prevent prosecutors from really influencing the quality of the investigation.

Key words: prosecutorial supervision, operative-search activity, operative subdivisions, legality, operative employee,
operative-search measures.
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HOCTaHOBRa npoo6aemu. BupiteHusa saBjaHb Kpu-
MiHaJIbHOTO ITPOBAIKEeHHA HEMOXKJINBe 0e3 (PyHK-
IioHyBaHHA e(DEKTUBHOIO KOHTPOJIBHOTO MeXaHi3ZMYy.
Bigmosiguo no KITK Ykpaiunu peanisaiiss KOHTPOJIbHO-
Haraag0BuXx (GYHKIIH I Yac JOCY/IOBOTO PO3CIiAyBaH-
HA TTOKJIaIaeThCA Ha IIPOKYpPOpa, KePiBHUKA OpraHy
JOCYZOBOTO PO3CIifyBaHHSA Ta ciiguoro cyangio. Came
11i cy6’eKTH B MeKaX CBOIX ITOBHOBAXKEHb 3/IiiICHIOIOTH
BiAMMOBiAHMY BIJIMB Ha AiAJIbHICTh OPTaHiB JOCYIOBOTO
poscaimyBaHHS, TPABOBUI CTATyC 0Ci0, AKi 3aIy4aioThCsa
o c(hepu KPUMiHATBHOTO ITPOBAIKEHHS, HA JOCYIOBE
po3ciaimyBaHHS B I[iJIOMY.

Amnamis ocranHix mocaigskensp i myoaikamiii. IIpo-
6JieMaM IIPOKYPOPCHKOTO HATJIALY 34 OIEePATUBHO-
POBIIIYKOBOIO AifAJMbHICTIO OyJin IpuUCcBAYEeHi mpairi
3HAYHOI KinbKkocTi HaykoBIIiB: B. T. Manapenka
[2], FO.II. Anenina [3], B. B. IlaBnoBcekoro [4],
M. IO. Konuka [5], M. JI. I'pi6oBa [6], B. B. KioukoBa
[7], H. A. JIyrinoi [8] Ta inImux aBTOpiB. ¥YTiM, B yMOBax
3aKOHOJABUMX 3MiH, IP0O0IeMHU TPOKYPOPCHKOTO HATJIA-
Iy 3@ OIIePaTUBHO-PO3IITYKOBOIO MiAJBbHICTIO B YaCTUHI
cy0’eKTiB HATVIAAY 3aJIUIIAIOTHCI aKTYAJbHUMH, 1110
3YMOBJIEHO OJAIBIITUM Pe)OPMYBaAHHAM KPUMiHAJIHHO-
IIPOIeCyaJbHOT'0 Ta OIIePATUBHO-PO3IIYKOBOTO 3aK0-
HOJABCTBA.

DopMyIIOBAHHS I[iJI€H CTATTI (IIOCTAHOBKA 3aB/IaH-
H). BucBiT/IeHHS OKpPEeMUX acleKTiB MPOKYPOPChKO-
ro HATJIALY 3a AiJIbHICTIO OPTaHiB, 1110 3AifICHIOIOTH
OIIePAaTUBHO-POSIIYKOBY MiANBHICTS.

Buknanx ocHoBHOTO MaTepiaxy. Opranisaitis mpose-
IeHHsA e()eKTUBHOTO IPOKYPOPCHKOTO HATJIALY 34 J10-
Iep:KaHHSIM 3aKOHIB IIiJ yac IpoBedeHHsI OIlePaTUBHO-
POBIIYKOBOI AiAJbHOCTI OpraHaMu IIO0AaTKOBOI MiJririi
TaKOK BU3HAUeHa HaKa3oM ['eHepaIbHOTO IIPOKYypopa
Vrpainu «IIpo opranisailiro IpoKypopcbKOTo HATJIALY
3a IoxepsKaHHAM 3aKoHiB» Ne 4/1 Bixg 3 rpynua 2012
p-[1], Axa BigOyBaeThCca y MesKaX IIPOKYPOPCHKO-
HaTrJAJOBUX IIPABOBiIHOCHH Ta 3 ypaXyBaHHAM Bij-
MOBIAHUX IIPUHITUIIIB IIPABOBOTO PETyJIIOBAHHS.

Opranisalifis TpoKypopChbKOro HATJIALY 34 JOIAepP-
JKaHHAM 3aKOHIB IIiJ yac IpoBeeHHA OIepaTUBHO-
po3stryKoBoi aigabHOCTi (7aai — OPJl) mae ¢Boi ocoburu-
BOCTi. ¥ 3B’A3KY 3 TUM, III0 HATJISAM 3a JOAEPKAHHAM
3aKOHIB B OIIepaTUBHO-PO3IIYKOBil AiAILHOCTI BIIpaBi
3IiJICHIOBATHU HE BCi, a JINIle YIIOBHOBaYKEHi ITPOKYPO-
pu, HEOOXiAHO BUBUUTU HOPALOK TPU3HAYEHHA TAKUX
IPOKYPOPiB, a TAKOXK I[iJIi 11 3aBIaHHA, AKi CTABIATH-
cda nepen uuMu. HeoOxigHO 3BepHYTH yBary i Ha Taki
MUTAHHSA, AK Mi[CTaBU IPOBEIEHHA ITPOKYPOPCHKUX
IIepeBipoK, BUAY IIEPEBiPOK HOAEPIKAHHA BUMOT 3aK0-
HOJIaBCTBA IIPO ONIEPATUBHO-PO3IIYKOBY AiAAbHICTE [1].

Harnapn sa gisyibHiCTIO OoIepaTUBHUX TiApPO3AiIiB
TMMOBWHEH TPAKTyBaTUCA AK CUCTEMaTUUYHUUA MOHITO-

PUHT YIIOBHOBAKEHUMU JIEPKAaBHUMU OpTaHaMu, 10
He HaJexaTh go cuctremu MBC, poboTu omepaTuBHUX
mMigpo3miaiB Ta iX mocamoBUX 0cib 3 MeToIO 3abe3me-
yeHHSA 3aKOHHOCTi. KOHTPOJIb 3a IiANAbHICTIO ommepa-
MiHHUX OiPO3aiJiB € eJIeMEHTOM YIPABJIIHHA, CIIPA-
MOBAHUM Ha 3a0e3meueHHA e()eKTUBHOTO BUKOHAHHA
3aKpiIJIeHNX 3a HUMHU olepamnifinux migposgimis. I1
3aBIaHHS — BCTAHOBUTH BiAIOBiAHICTHL PYHKI[IOHY-
BaHHA Ta Pe3yJILTATIB MiAJbHOCTI IiAPO3aiIiB 3aKOHAM
Ta HOPMAaTUBHUM aKTaM, YIPABIiHCHKUM PillleHHAM,
NPUHIIUTY PalliOHAJIBHOI opraxisaliii mpaii Ta BUMO-
raM BUKOHABYOI JUCIIUILIiHN. 3ac00aMU KOHTPOJIIO €
mepeBipKa BCiX JOKYMEHTIB, II[0 CTOCYIOTHCA POOOTU
OomepaTUBHUX ITiAPO3HiaiB, MOHITOPHUHT POOOUOTO IIPO-
1ecy mocamoBUX 0cib, oIinka ix mpodeciiiHuxX 3HaHb,
YMiHBb Ta HABUYOK TOIIIO.

Haii6inpine guckyciii BeeTbcsa HAaBKOJIO HAJIEIKHOCTI
«IIPOKYPOPCHKOTO HATJIAAY» A0 IIPOIlecyaabHOI a00 K
HeIpollecyaabHOI AisgabHOCTI [2, ¢. 49—50], a TakoK
MIOIITYKY KPUTEPiiB CIIiBBIAHOIIIEHHA IPOKYPOPCHKOTO
HaIJIALY, BiIOMYOTI0 KOHTPOJIIO Ta GYHKIIII KpUMiHAIb-
HOTO mepecaigyBanH4a [3].

Hopvmu KpuminanbHO-TIpOIECYaIbHOTO KOJIEKCY
Yxpainu € ofHUM 3 OCHOBHIX HAaIPAMKiB pedpopmMyBaH-
HS KPUMiHaAJbHOTO IIPOBAAKEHH, 30KpeMa ILIAX0M
POBIINPEHHA 3MiCTy HATJIALY IPOKYypopa 3a miaro-
TOBYUM ITPOBAKEeHHAM. [IpOKypaTypa 3aIUIIaeTbCs
OJHUM i3 OpraHiB KPUMiHAJBLHOIO IIepecaigyBaHHsd,
He3BasKalouu Ha Te, 110 ykpaiucbka KIIK mos6asise
ii mpaBa BecTH IIiArOTOBYE IIPOBaAKeHHA. [IpoKypop
0yB BKa3aHUI AK «IeHTpaJibHAa Qirypas miATOTOBUOTO
IPOBAIKEHHA, a CJILIYNM OPTaHiB JOCYIOBOI'O PO3CJIi-
IyBaHHS OyJI0 IIPU3HAYEHO «IOMOMIiKHY» POJIb.

IIporypaTypa TaKoK BUKOHY€E HArJIAA0Bl QyHK-
mii i B immux kpainax. BogHouac 3aKOHOIaBCTBO IIPO
KpUMiHAJIBbHUI TPOIeC MOCTPAIAHCEKUX AePiKaB YiTKO
BUBHAYAE TOBHOBAKEHHA IPOKYPATYPH IOI0 HATIALY
3a HeTJIaCHOIO CJiU0I0 AiAJbHICTIO Y HiATOTOBUOMY
nposamkenni. Hanmpukaan, sigmoBiguo no I'ITK JIat-
Bii (cT. 21), Kasaxcrany (ct. 62), Pecny6aiku Bino-
pyesb (ct. 25), Pociticskoi @epmepartii (ct. 37), EcTomii
(ct. 22) Ta Pecnyoaiku MoagoBa (cT. 52), mIpoKypop
3000B’A3aHUII HA BCiX CTaAisIX KPUMiHAJIBHOTO IIPO-
BaJ’KeHHSA BUACHO BIKUBATHU IependaueHUX 3aKOHOM
3aXO/iB JJIs YCYHEHHS Oy Ab-AKUX MOPYIIIeHb 3aKOHY,
He3aJIe;KHO BiJf TOT0, IO KOTO IIe CTOCYeThCA. Biamo-
Biguo m0 KIIK V3b6ekucrany, TIPOKYPOPChKUI HATJIAT,
PO3TIIANAETHCA K HATJIAM 38 JOTPUMAHHAM 3aKOHOIAB-
CTBa IIPaBOOXOPOHHUMU opranamu. B Ectonii B sxocTi
HarJIsamy 3a IisJIbHICTIO MOJIiIil Tpu po3ciigyBaHHi 3J10-
YMHIB Ta 3aKOHHOCTI JiAJBHOCTI CIiIunX migpo3aiIiB.

ITporypopchbKuil HArAAL 3a LOTPUMAHHAM 3aK0-
HY TiJ yac BUKOHAHHSA ITOCTAHOBU ONIEePATUBHUMU
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migposgijsiaMu Ta IPOBeAeHHS CeKPeTHOI podoTu mo-

JIATa€ B OI[iHIL X AiAJBHOCTI 38 TAKUMU KPUTEPIiAMIU;:

— HaABHIiCTH BiAHOBiZHUX (popMabHUX HifCcTaB IJd
IPOBeJeHHA OIIePATUBHO-PO3UTYKOBOIL AiATBHOCTI
(mami — OP3), posmrykosoi gisgasaocti, HCPI;

— CcyBOpa 3BiTHICTH y (DOPMi IIiATOTOBKM BiAIIOBIIHIIX
IOKYMeHTiB npo peayiabratu OP3, caiguoi gidann-
"octi, HCPI;

— BUKJIOYEHHS MOKJUBOCTI (hasbcudikarii mux pe-
3yJAbTaTiB, 3JIOBXKMBAHHA HUMU, IPOBOKYBAHHSA
3JI0UMHY 3 60Ky oditepis mig yuac nposegernasa OP3
Ta BUKOHaHHs HaKasiB y HCPI;

— BUKJIOUEHHSA MOXKJIMBOCTI BUKOPUCTAHHSA 3aXO0/iB,
He IependayeHnX 3aKOHOIABCTBOM;

— IOTPUMAaHHA IIPaB i cBOOO rpoMaaH, AKi € yuacHU-
Kamu caiguux aii, 06’exkriB HCPJI Ta OP3 Ta 6epyTh
y4acTh y OiAJIBHOCTI AiF0UOT0 IiAPO3ainy;

— IIPaBOMIipHiCTH pillleHHSA 3aCTOCYBaTHU CUJIU Ta 3aCO0u
OomepaTUBHUX HimApo3ainis ana koukperaux OP3,
caigumx miti ra HCPII.

3asHaueHi KpuUTepii B iX CYKYIHOCTi CTAHOBJIATH
mpeaMeT MPOKypopchKoro Haraany 3a OPJl Ta Hersac-
HOI0 Po60TOIO.

IToBHOBaKEeHHA TPOKYPOPA II0/I0 HATJIALY 3a AiAIb-
HicTio omepaTtuBHUX Hiapodnitie y HCP]I 3miticHIOIOTE-
¢ MIJISTXOM BUBUEHHS Ta aHATII3y JOKYMEHTIB, He00Xi -
HUX AJA BceOiuHOTO BUBUEHHSA HOTO mpeameTa (3aaBa
po HaJaHHA no3Boay Ha npoBeneHHAa HCPII, pimenua
CJIiTYOTO CyAmi, pillleHHs Ta BKa3iBKU NOCJiTHUKA,
IPOTOKOJIM Ta JoAaTKM); ocobucTta yuactb y HCP]I,
1[0 eKCILIYAaTYEThCA ONEPATUBHUMU TiApO3aigaMu;
HaJaHHA BKa3iBOK IO Te, IK KepyBaTU, PO3MyCKATU
Ta 3abopouaTu BupoamakerHa HCP]I onepamiitHuMnu
migposaisiaMy; BUBHAUEHHS IIEPETiKY Ta TOPATKY BUKO-
HaHHA onepatuBHuMH migposainamu HCPJI B KoHKpeT-
HUX KPUMiHAJbHUX MMPOBA/KEHHAX ; BUBHAUCHHA KOJia
mirouux migposminis, Aki OyayTh 3anyueni no HCP/I,
HeoOXimHicTh yuacTi B HUX HOCTiTHUKA.

OpHaK, HE3BaYKAIOUM HA JOCUTH IIIUPOKE KOJIO I10-
BHOBaKeHb IIPOKYpPoOpa Y KpUMiHAILHOMY ITPOBAIKEeHH1
3 OTJIANY Ha 3a0e3IeueHHA peasisallii 3araJbHUX II0-
JIOJKEeHb JOCYIOBOTO PO3CIiNyBaHHA, JesdKi HaAyKOBII1
BKasyIOTh Ha OesiHilliaTUBHiCTh IPOKYPOPiB. 30KpeMa,
cJIigui ¥ Hama i MPoOmOBKYIOTH BUPIIITyBAaTU THUTAH-
H IIPO IPOBEIeHHS UM He IPOBeIeHH IIeBHOI CJIiuol
(po311yK0BOi) Aii, 3BepHEHHA UM He 3BePHEHHSA 3 KJIO-
TMOTaHHAM JI0 CYAY, X0Ua Ile IOBUHHO CTATH OCHOBHUM
3aBIAHHAM IPOKYPOPiB AK IIPOIeCyaIbHIX KEePiBHUKIB
posciinysanHs [4, c. 103].

I3 mpuitaarTam Hosoro KpuminaabHOTO IIporecy-
aJIbHOT0 KOJeKCY YKpaiuu Gi/IbIIicTh IPOKYPOPiB HE 10
KiHITA pO3YMilOTh CBOE IPU3HAYEHHA AK IIPOIECYAJIBHO-
o KepiBHUKA, IIPU [[OMY HaMaral4uch, AK i paHiIre
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HaTJIggaTu 3a pOOOTOIO CIiUOT0, a CIAiAUNil, Y CBOIO
yepry, [ymae, 1o 3Moske 6e3 JOIMOMOTH IPOKypopa
IPOBAAUTH JOCYLOBE PO3CJIiTyBaHHS.

HayxoBi mocrmigxeHHsa Ta 6araTopiuyna IpakTHKa 3a-
CBiIUYIOTH, III0 HA BCiX eTanax ollepaTuBHO-PO3UTYKOBOI
IiATBHOCTI Ta HerJiacHOI podoTu YKpaiHu iCHYIOTh pu-
3UKH:

— YXWUJIEHHS ONePAaTUBHUX HiAPO3/IiIiB Bil BUKOHAHHS
TMOKJIaJleHnX Ha HIX 000B’ A3KiB;

— TOPYUIEHHA IpaB i cBOOO IPOMALAH i Uac BUKO-
HaHHSI IUX 000B’A3KiB;

— BJIOBYKUBAHHA CIYKOOBUM CTAHOBUIIEM;

— HeJIOTPUMAaHHSA IPOIeCYyaJTbHUX HOPM Ta BCTAHOBJIE-
HUX BUMOT I[010 0(pOPMJIEHHSA JOKYMEHTIB;

— HeparioHaabHOI oprauisarii OP]I i mocymoBoro pos-
cIIigyBaHHA.

Tomy Ha Beix eranax OPJI Ta HersacHoi po6oTH Mae
3IilficHIOBaTHCA IPOKYPOPChKUT HATIAn [5—T7].

Taxo:k icHye pAI iHIUX IIPUYUH ITPOKYPOPCHKOTO
HaTJIANY, AKi ChOTOIHI 3aBaKaIOTh IPOKYypOpPaM peasb-
HO BILJIMBATH Ha SKiCTb CJIifcTBa, a came:

— ¢daxkTHUUHA BifCYTHiCcTh MJieBUX opraHizamiiiHo-
MPaKTUYHUX 3acaj] IPOKYPOPCHKOTO HATJIALY, HABITH
y (hopMmi mpo1iecyassbHOTO KEPiBHUIITBA;

— He 3aBXK/JAU JOCTATHA cJaigua KBaJjaidikarida mpo-
KYpOPiB, AKi HePiIKO, He 3HAIOUU HABITh IpeIMET
HaIJISAOY, He BOJIOAiI0UN BiAIIOBiIHNMY HAaBUYKAMU
Ta BiATIOBiAHUMY 3HAHHSAMH ITOA0 METOAUKY 1 TaK-
THUKHU PO3CJiyBAHHA 3JIOUMHIB PiBHUX KaTeropiu,
He CIIPOMOXKHI Ha HaJIeXKHOMY npodeciiinomMy piBHI
3a0e3meunTy HATJIAL 3a JOAEPKaHHAM 3aKOHIB, 110
TPOBAIATH OIEPATUBHO-PO3IIYKOBY AiAJbHICTD Ta
JOCYIOBE PO3CJIiIyBaHHS;

— BeJIMKa 3aBaHTasKeHicThb Ta 3aiBa opmaisaliia
IPOIIECy;

— BifcyTHiCTB e()eKTUBHOI B3a€EMOAi1 MisK TPOKYPOPOM
Ta CJALIYNM y IJIAHYBaHHI i MpOBegeHHi JOCYyI0BOTO
po3caiyBaHHA Ta OKPEMUX IIPOIleCyaTbHUX Miti [5].

Ha Hamry yMKy OCHOBHUM HaIIPSIMOM YAOCKOHAJIEH-
Hs IPOKYPOPCHKOTO HATJIALY 3a AiAIbHICTIO OTIepaTuB-
HUX OPAI[iBHUKIB € OHOBJIEHHS BCiX YMHHUX HaKa3iB
Odicy I'emepanrprOro mpoxypopa (I'emepanbHOi Ipo-
KypaTtypu YKpaiHm), a came, MpuBeIeHHA IX y BimoBix-
HicTb i3 KoHcTHuTyIieo Ykpainu, KpuminaasHUM mIpo-
ImecyaJbHUM KOJeKCcoM YKpaiuu, 3aKOHOM Y KpaiHu Bifg
19 Bepecusa 2019 poxy Ne 113-IX «IIpo BHeceHHS 3MiH
IO TeAKUX 3aKOHOZABUMX aKTiB YKpaiHU 11100 IIepIIIo-
YeproBUX 3aXO0/iB i3 pepopMu OPTraHiB IIPOKYPATYPU »
Ta iHIMUMY HOPMAaTUBHO-IIPAaBOBUMHU aKTamMu. AIKe,
BUKOPUCTAHHA B UMHHUX HaKkazax Odicy 'emepanb-
HOT'0 IIPOKYpPOpa «3acTapijinx» PUINIHUX KaTeropii
He CIIpUs€E OJHO3HAUYHOMY PO3YMiHHIO BiIIOBiHOTO
IPaBOBOTO MaTepiasy, JOTPUMAHHIO IPUHITUAITY ITpa-
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BOBOI BU3HAYEHOCTI Ta IIPU3BOIUTD 10 HEIIPABUJIBLHOTO
CIOPUUAHATTSA 3MiCTy (DYHKIIill TPOKYypPaTypH, AKI HiTKO
okpecieni y Koncruryiii Yikpaiun.

Pasowm 3 Tum, 37ificHeHHA TPOKYPOPCHKOTO HATJIA-
Iy AK caMocTiiiHol pyHKIIII IpOKypopa, a TAaKOX Iif-
BUIIIEHHS 110T0 e(heKTUBHOCTI moTpedye 1Mioi Hu3KU
B3a€MOIOB’I3aHUX KPOoKiB. Hacammepep, 1ie:

Taxkum unHOM, Ha HAIITY IYMKY, ITicJA IHOTO e(eK-
THUBHICTHh MPOKYPOPCHKOTO HATJIAAY V IPaBO3aXUCHIN
cepi Oyae mocTaTHBO PEe3yIbTATUBHUM Ta JiEBUM.

BuCcHOBKHY 3 JaHOTO JOCIIIKeHH i MePCIeKTUBHI
MOJAJBIINX PO3BIMOK Yy TaHOMY Hanmpami. Beauki mamii
TIOKJIaIeH] Ha pehopMyBaHHSA IPOKYpPaTypH Ta OpTraHiB,
110 3IiHiICHIOIOTH OIIePAaTUBHO-PO3IINYKOBY AisJIbHICTD,

OCKiTBbKU IXHA crucTeMa 3acTapisia i B yMoBax ChOTOIeH-
HA € MaJIOe(DEKTUBHOIO, OCKIJIbKY CYCHLJIBbHI BiTHOCUHU
He CTOATH Ha MicTi, a po3BuBaroThcAa. Ha choromui nu-
TaHHA TPOKYPOPCHKOTO HATJIAAY HaOyBa€e Bce OiJIbIIIOTO
3HAUEHHS, IKe CYIIPOBOMKYETHCA 3MiHOIO IIOTJIALIB
Ha POJIb IIPOKYpPOPAa, 3MIiCT Ta MeKi 10T0 HATJISAOBUX
MMOBHOBAKEHDb Y KPUMiHAJIbHOMY IPOBaIKEeHHi.

— OisbII meTasbHA 3aKOHOJAaBYA perjaMeHTaIis QyHK-
it mpoKypopa B OKpeMiii riasi 3akony YKpainu
«IIpo mporypaTtypy»;

— HeoOXimHO 3aKpiMMUTHU HA 3aKOHOJaBUOMY PiBHi ITOB-
HOBasKeHHS IIPOKYpPoOpa, AKi HaJaoThCa HOMY IpPU
3IiTICHeHHI MPOKYPOPCHKOTO HATJIALY;

— MAaoTh OyTU BU3HAUEHi IpaBoOBi 3acobu Ta (popmu
pearisairii mpoKypopcbKoTo Haraany [8].
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ori4 noJITUKU MDKHAPOJHOTO
KPUMIHAJIbHOTO CYAY LOA0 AITEN

Ob30P MNOJINTUKN MEXJYHAPOJHOIO
YrOJIOBHOIO CYJIA B OTHOLIEHUN IETEN

ICC POLICY ON CHILDREN:
OVERVIEW

09vdU FHTOdVHXXIW

AHoTaUifA. Y CTATTi gOCAIGXKYIOTbCA OCHOBHI MPUHLMNN GibHOCTI [TpOKypopa MixKHAOPOGHO20 KpUMIHALHOR0 CYqy (gani —
MKC) ctocoBHo giTei, Buknageni B 2016 p. y qokyMeHTi nig Ha3Bow «[oiTMKa wogo gitev» (gani — fonituka), wo crana
3HAYHMUM BHECKOM y PO3BUTOK 30Cag MPUTA2HEHHS gO MDKHaPOGHOI KpUMiHA/IbHOI BignoBiganbHOCTI 0CI0, BAHHMX y 3AMOgisiHHI
WwKogu giTam nig yac 36poriHo020 KOHPAIKTY 4m CUTYaLii, MOB'A3AHOI i3 LIMPOKMM 3ACTOCYBAHHSIM HACUILCTBA.

lMonitnka Ta npakTnka MKC 30CHOBAHI Ha CEHCUTUBHOMY MigX0gi, CIPAMOBAHOMY HA «HaMKpaLLe 3abe3neqeHHi iHTepeciB
giTeii» (aHan. — «best interests of the child»), sixi cranm xepTBamm mixkHapogHux 3104mnHiB abo B3aemogitoTb 3 MKC sik CBigKy.
ABTOpPKQ 3BepTaE yBaR2Y Ha Te, Lo [MOAITUKA BIGLUTOBXYETbCA Big MepCoOHA/IbHOI opucgumkLii Cygy, 32igHo 3 akoto MKC nputaeae
go BIgrnoBiganbHOCTI Tibku 0Cib, ki gocsanm 18-Tu poKiB, @ OTXKe MOOGLLI Lb020 BiKY giTh, NPUYETHI O BYNHEHHS MiXKHAPOg-
HUX 3/104MHIB, p03271agaioTbC MKC K epTBu He3aNeKHO Big iX MOTUBIB Y CMIOHYKAHb.

ABTOPKQG geMOHCTPYE SIKMM YMHOM Y [10/1iTULi 3HAXOGATb CBOE MPUKIAGHE 3HAYeHHs! 6a30Bi KOMIOHEHTH CyJOuMHCTBA B
MKC — KomMnaeMeHTapHICTb Ta cripusiHHS iHTepecam noTeprinux. OcobamBe 3HAYeHHS Ui MPUHUMIM MAloTb HA CTagii nomne-
pegHbo20 BuB4eHHs MKC cutyauii, ko caig nposieasti 0cobamBy 00aYHICTb OGO OLHKM BMMBY KOHKPETHO20 KOHTEKCTY
30p0FiH020 KOHPAIKTY U4 CUTYaLii HOCUALCTBA HA MPABA Td iHTepecu giTel.

Hag3Bn4aitHo BaXXMBUM € GOTPUMAHHS IHTepeciB gUTUHU HA CTagil po3cnigyBaHHS, Koau BigbYBA€ETLCS B3AEMOGis CYgy 3
giTbMU-NOTEpRiIMMU Ta giTbMU-CBIGKaMM. ABTOPKA MOKA3YE, L0 [101iTMKG NOBHICTIO yBIOpana MiHapogHO-NpaBoBi 3acagu
npaBocyggs CTOCOBHO giTel, 30kpema, po3pobaeHi y pamkax OOH, Ta cgokycyBanach Ha 3abe3nedeHHi giTam-notepniamm Ta
giTAM-CBIGKAM OCHOBHMX 2aPAHTI 3 YPaXyBAHHSAM iX ypazamBoCTi Ta 0cobamBmx notpeo.

3 aHanizy npaktukn Cygy 3'1COBAHO, L0 3 02/151gy Ha BuHeceHi MKC pilleHHs y cnpaBax, ge giTv CTaam XepTBAMU MiXKHG-
POGHMX 3/104MHIB, 20CTPUM MUTAHHAM Ta BUkAMKoM gsi MKC 3anmaeTbes 3abe3nedeHHs npas gites, noTepnianx Big MixHa-
POgHMX 3/104MHIB, HO MATepia/ibHe BIgLIKOGyBAHHS (penapauwii).

KntouoBi cnoBa: gitv, Havikpaile 3abe3neyeHHs iHTepeciB guTnHY, MbKHAPOGHI 3104MHM, MiXXHAPOGHWI KPUMIHA/bHMI
cyg, notepnini, cBigky, 30posiHMii KOHPIKT.

AHHOTAUMSA. B CTATbe MCCegyioTCsl OCHOBHbIE MPUHLMIMbI gesTenbHOCTH [IPpOKypopa MexgyHapogHO20 y20/10BHOR0

cyga (ganee — MYC) B OTHOLLEHUM geTeli, U3/I0KeHHble B gokymeHTe 2016 2. nog HasBaHnem «[10MTUKA B OTHOLLIEHUN ge-
Teii» (ganee — [oAMTHKA), CTABLLEN 3HAYUTE/IbHbIM BKIAGOM B PA3BUTHE OCHOB MPUB/IEYEHMNS K MEX]YyHAPOGHOM Y20/0BHOM
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OTBETCTBEHHOCTY /INL}, BUHOBHbIX B PUYMHEHUV BPega geTsm BO BPeMsl BOOPY)KeHHO20 KOHPAUKTA UM CUTYaLmm, CBI3AHHOM
C LWNPOKMUM NIPUMEHeHMEeM HACUINS.

MonuTnka v npakTuka MYC 0CHOBAHbI HA CEHCUTUBHOM N10gX0ge, HaNPABAeHHOM Ha «Hauy4Llee obecrneyeHne MHTepecoB
gereli» (aHen. — «best interests of the child»), cTaBLumx xxepTBaMu MeXXgyHAPOGHbIX MPeCTynaeHui i B3aMMOgesicTBYIOLLMX
¢ MYC B kayecTBe cBugeTesieil. ABTOp 00paLyaeT BHUMAHME HA TO, YTO [TONNTUKA OTTANKMBAETCS OT NePCOHA/IbHON KPUCK-
ymm Cyga, coenacHo kotopoit MKC npuBjiekaet K 0TBETCTBeHHOCTHM TO/IbKO /inL, gocTuelumnx 18-Tu JieT, a, c1egoBaTe/IbHO, geTu
MOJIOe 3T020 BO3PACTd, MPUYACTHbIe K COBEPLUCHMIO MeXJYHAPOGHbIX MPecTyrnieHni, paccMatpmsarotcs MYC Kak epTsbl
HEe3aBMCUMO OT MX MOTMBOB UM MOBYKGeHMI.

ABTOp geMOHCTpUpyeT Kakum 06pazom B [TonNTHKe HAXOGAT CBOE MPUKAAgHOe 3Ha4eHne 6a30Bble KOMIOHEeHTbI CYgorpo-
13B0gcTBa B MYC — KOMM/1eMeHTapHOCTb M COgeiiCTBue nHTepecam notepresLumx. Ocoboe 3Ha4eHne 3T NPUHLMbI UMeloT Ha
cTagumn npegeapmTeibHo20 u3ydeHns MYC cuTyaumm, koega cregyeT NposiBaSTL 0CO0YI0 OCMOTPUTENbHOCTb B OLIeHKE BANSHUS
KOHKPEeTHO20 KOHTEKCTA BOOPY)XeHHO20 KOHMAMKTA MAW CUTYALMMU HACUAMS HA MPABA U MHTepechl geTesd.

Upe3BbI4aiiHO BAXXHbIM BSETCS COOMOgEHNe MHTepecoB pebeHKa Ha CTagmu pacciegoBaHusi, K0ega MpoMcXoguT B3a-
MMOgericTBue Cyga C geTbMU-KepTBaMU 1 geTbMu-CBMUgeTeasiMU. ABTOP MOKA3bIBAET, 4TO [10IMTUKA MOMHOCTbIO BOOpana
MexgyHapOgHO-NpaBoBble CTAHGAPTbI PABOCYgUs B OTHOLLIEHMUM geTel, B YaCTHOCTH, pa3paboTaHHble B pamvkax OOH, u cgo-
KycMpoBanach Ha obecrieyeHny geTam-noTepreBLINM 1 geTaM-CBUgeTeNsIM OCHOBHbIX 2aPaHTHii C y4eToM uX ya3BUMOCTU K
0C006bIX MOTPEOHOCTEVA.

M3 aHanmza npaktmnku Cyga BbiCHEHO, YTO, YunTbiBasA BbiHeceHHble MKC pelieHuns no geaam, 2ge getu CTaamn kepTBamm
MEXgyHAPOgHbIX MPecTyrieHui, 0OCTPbIM BOMPOCOM U Bbi30BOM gt MKC ocTtaeTtcs obecrniedeHue npas geTesi, NoCTpagasLLmx
OT Me@XXgYHAPOGHbIX MPECTyNeHni, Ha MaTepuaibHoe Bo3MeLLeHue (penapaumm).

Kniouesbie cnoBa: getn, Haunyulee obecneyeHne NHTepecoB pebeHKd, MexgyHapogHble NpecTynaeHuns, MexgyHapog-
HbIV y20/10BHbIVI CYg, NOTeprieBLUne, CBUgeTeN, BOOPYKEHHbIA KOHPIMKT.

Summary. The article examines the basics of the International Criminal Court (ICC) Prosecutor’s activity concerning children,
set out in a document entitled «Policy on Children» issued in 2016 (hereinafter — Policy). The Policy has made a significant con-
tribution to the development of international criminal prosecution of persons responsible for harming children during an armed
conflict or a situation of violence.

The ICC's policies and practice primarily consider the interests of children who have been victims of international crimes or
who interact with the ICC as witnesses. The author draws attention to the fact that the Policy reflects the personal jurisdiction of
the ICC, according to which the Court prosecutes only persons who have reached 18 years. Therefore, younger children involved
in international crimes are considered victims of the ICC regardless of their motives.

The author demonstrates how the essential components of international criminal justice — complementarity and promotion
of the interests of victims — find their practical significance in the Policy. These principles are fundamental at the stage of the
ICC's preliminary examination of a situation where the Prosecutor takes special care to assess the impact of a particular context
of armed conflict or violence on the rights and interests of children.

It is crucial to respect the interests of the child at the stage of investigation when the Court interacts with children victims
and children witnesses. The author shows that the Policy has fully absorbed the international legal framework of justice for
children, in particular those developed within the UN, and focused on providing necessary guarantees to children victims and
children witnesses, taking into account their vulnerability and special needs.

An analysis of the Court’s case-law shows that analysing the ICC’s decisions in cases where children have been victims of
international crimes, the guaranteeing of the children victims’ rights to reparations remains a pressing issue and challenge for
the ICC.

Key words: children, best interests of the child, international crimes, International Criminal Court, victims, witnesses, conflict.

Hoc'ranomca npoo6JieMu. IcTopid PO3BUTKY CyUacHUX
Iep:KaB, a TAKOYK XPOHIKY 30POMHUX KOH(IIIKTIB
OiATBEPIKYIOTH Te, IO IIpobjeMa 3aXUCTy AiTeil Bif
Mi’KHaApPOIHUX BJIOUMHIB € YKpaii rocTporo. [liTu ogHm-
MM 3 IepHINX 3a3HAI0Th HEraTUBHOTO BILJINBY 3JIOUM-
HiB IIPOTH JIIOAAHOCTi, T€HOIIUAY, BOEHHUX 3JIOUNHIB,
AKi, 10 TOTO K, HaliuacTille moB’ a3aHi 31 30poHUMU
KOH(IIKTaMU, IIT0 IPUMHOKYIOTh BPa3JIUBiCTh AiTel.
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Bpaskarouum € pakT, mpencraBiaeHuii ceity 8 1996 p.
excrneproM 'encery OOH i3 BuiuBy 30poHUX KOH-
(durikrie ma giteit I'pacoro Marmesn (Graga Machel) [1],
10 IIi T Yac OCTAaHHBOIO AeKaan XX CTOJITTA IPOTATOM
30pOMHNX KOHMIIKTIB 3arnuy.au ABa MiJbiioHY TiTel,
BTpPOE GinbIme Oy CKaJliueHi Ha3eMHUMU MiHaMu,
He3UucJeHa KiJbKicTh AiTel Oysin BUMYIIeHi cTaTu
cBizramm abo 'K OpaTy yuacThb B aKkTax HacuiabcTBa [1].
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CroroaHi TpuBaJIi 30poiiHi KOHGIIKTU BUCOKOI iH-
TEHCUBHOCTI, ITUKJIIUH]i CIIJIeCKU HACUJIBCTBA IPOJOB-
JKYIOTH HEITPOIIOPI[iIfHO BILJIMBATH Ha AiTeli. 3a IMoBimo-
miaeaHaMu CroeriaabHoro nmpeacraBauka 'enceka OOH
OO AiTel v 30poHMX KOHMIIIKTaX, CUTyaIlid 3HAUHO
yckaamuuiIachk Ta Mmogudikysaaacs y 2020 p., Koau
pexxum isoasaiii, BBegenuii y 3B’ asky is COVID-19,
iIBUINUB PUBUK CEKCYAJIbHOTO HACUJIBCTBA 10O i~
Tell BHACTiIOK 30i/IbIIIeHHA IPUCYTHOCTI 30POMHUX
IpyIn y MicTax i cesiax Ta OJHOYACHOT'O CKOPOUEHHSA
cy6’eKTiB, 1110 3aIMAIOTHCS 3aXHCTOM JiTel, MeJUUHIX
IpaliBHUKIB; Yy AedKuX KpaiHax, sokpema y Hemo-
KpatuuHiit Pecny6aini KoHro, cTBOpeHHS IIeperrko
Yy DOCTYIIi 0 MEAUUYHUX YCTAHOB Ta IIOCJIYT CTAJIO TaK-
TUKOIO BeJleHHA Bitiau [3].

IcTopia MmizkHApPOIHOTO pearyBanHsd Ha 3JIOUNHHICTh
100 JiTell, 30KpemMa, i Ha Ty, II[0 Ma€ Miclie IIij uac
30pOMHNX KOHPIIKTiB, MounHae cBiii Bigaik 3 1990-x
pokiB XX cr., micaa npuitnarTa Korsenii OOH mpo
npaBa qutuHu y 1989 p. [2] Ta ony6sikyBanHA y 1996
p. BuInesraganoro 3BiTy excueprty 'ercexy OOH iz
BILIUBY 30poiiHUX KOHMIIIKTIB Ha miTeii [1], y AKoMy
yIepiiie 0yJio 3B€pHEHO yBary Ha oco0JuBi morpebu Ta
HEeTPOIOPIiiHY BPAa3JIUBIiCTh JIiTell B yMOBax 30POMHUX
KoH(IiKTiB. 3 TuX mip 6ys0 ctBopeno Kaureasapito
Crermianbaoro momoBigaua 'encexy OOH 3 muTaub giTeit
i 30poiinux KoH(aikTiB. IIpoTarom mouasn 20 pokis mi-
sAnpHOCTI MaHAaT JJomoBigaua 0XOIII0BaB MOHITOPUHT
«IIIECTU CEePHO3HUX ITOPYIIIEHbD OO AiTel» : BepOyBaH-
Hs abo BUKOPUCTAHHS AiTe# K comaT, BOMBCTBO Ta
KaJIiITBO IiTell, ceKCyaJibHE HACUJIBCTBO IIOJ0 AiTel,
HaIaau Ha MIKOJIY UM JIiIKapHi, BUKPaJgeHHA IiTel Ta
BiiMOBa B rymMaHiTapHOMY mocTyni o mitei. [ianb-
HicTh momoBigaua y mMux HampAMKaxX BigoOpaskeHa
B OCTaHHil momoBizgi, omy6aikoBaniit y 2020 p., AKa
cepen iHITOTO BiZo6paskae mporpec CTOCOBHO MTUTAHHA
OPUTATHEHHS OO0 BiAIOBigaIbHOCTI 3a 3JI0UNHU, BUN-
HeHi npotu mirTeii [3].

Jo 1poro MiskHapPOAHI 3JIOYMHU IIPOTHU JiTel He
3HANNILIN (32 JeAKMMU IIOOSUHOKMMY BUHATKAMU )
CBOT'O OKPEMOT'0 MicIia aHi Ha HOpMaTUBHOMY, aHi Ha
iHcTUTyIifiHOMY piBHI. [locuTh 06MEKEHOI0 BUABMIIACD
OIliHKAa Ta ypaxyBaHH 3JIOUNHIB IIPOTH 0 IiTell y IIpaK-

! Bokpema, y [lekaapariii mpo saxucT »KiHOK i AiTell B Hag3BUYAL-
HUX o0cTaBUHAX i B mepiox 36poitHnx KOHMIiIKTIB, IIporoaomena
pesosmornieo 3318 (XXIX) I'enepasnbuoi Acambuiei Big 14 rpyausa
1974 p. roBoputbes: «iKinku i gitu, 1110 HAIEKATD IO IUBIJIBHOTO
HaCeJIEHHA 1 ONMHUIINCA B YMOBaX HaZI3BUUaWHUX 00CTaBUH i 36poii-
HUX KOH(IIKTIB B 60pOoTHOi 3a MUp, CAMOBU3HAYEHHHA, HAIlIOHAJIbHE
BU3BOJIEHHS 1 He3aJIeXHiCTb a00 IPOKMBAIOTH HA OKYIIOBAHUX TEPU-
TOPiAX, HE MOBUHHI 1030aBIATUCA AaXy, 19Ki, MEJUUYHOI JOIIOMOT'HA
a00 iHIITUX HeBiZ’€eMHUX IPaB B BiIMOBIHO 0 MMOJIOJKEHb 3arajbHOL
Hexrnapamnii npas sroguau, MidKHAPOJHOTO MAKTY IIPO IPOMAIAHCHKI
i mosiTnuni npaBa, MiskHapOAHOrO MAKTy PO €KOHOMIUHi, COIiaab-
Hi i KynbTYpHIi npaBa, [eknapanii npas qutuHu a60 iHIIUX aKTiB
MikHapomHOTrOo mpasa» [4].

tuni Hiopabepssroro? i Tokiiicskoro MixHapogHIX
BilicbKOBUX TpuOyHaJdiB, MixKHapOgHUX TPUOYHAJIIB
mono KoaumiHboi FOrocaasii Ta mono Pyauau, a Tako:k
iHmux smimanux (riopuaHUX) MisKHAPOJHUX CYmiB3.
VY nux TpubyHaJax 3JI0OYNHU IIPOTHU AiTeH po3raaaa-
JINCSA B KOHTEKCTi HamaiB Ha IUBiJbHE HaceJleHHs abo
Ha MeBHi eTHiUHI uu pesiriiigi rpymnu, i 3mebiabiioro
3JIOUMHU IIPOTH AiTell y 1ei Yac pos3risagainuch y Me-
JKaxX HallioHaAJIbHUX cynoBux cucteM [6]. IIpore BapTo
BigsmauuTtu, 1o y 2004 p. B ofHOMY i3 cBOiX pireHb
Crneniansuuii Cyn y cupasax Coeppa-JleoHe Bu3HaB
icHyBaHHS Mi’KHapPOLHO-IIPABOBOTO 3BUUAI0, BiAIIOBiA-
HO JI0 IKOT'0 BepOyBaHHusA AiTelt 1o 15 poKiB Ta BUKO-
pucTaHHug iX y 60H0BUX AiAX BBAXKAETHCA 3JI0UNHOM,
i omHOYAaCHO € TPOABOM HEeIO0OPOCOBiCHOI MOBeAiHKMT
Iep:KaBu, a 0co0U, IKi BUKOHYIOTh KePiBHI QyHKITiT
B JIepKaBi He MOKYTh IIOCUJIATHCEH Ha Te, II0 IM HeBizo-
MO, II10 BepOYBaHHSA AiTell € 3JIOUNHHUM TiAHHAM, IKe
TIOPYIIye MisKHapogHe TyMaHiTapHe paso [ 7] (. 52).

Y nunui 1998 p. MiskHapo HE CIIiBTOBAPUCTBO Iif-
TBEPAUJIIO CBOE 3000B’ A3aHHA MOKJIACTH Kpal 6e3Kap-
HOCTi 3a Mi’KHaApPOAHI 3/I0UNHI, 30KpeMa 010 JiTei,
npuiiHaBmu PuMcbkuii CratryT MiskHapogHOTO KPU-
minanbHOTO cyay (mami — MKC). Ile ctamo BUSHAYHUM
HaAOaAHHAM MijKHapPOIHOTO IPAaBOCYALA, Y TOMY UHCIL
i saBmAKU TOMY, 1110 Y PuMcbkomy CTaTyTi ymepiie Ha
PiBHI MisKHapOIHIX HOPM 0YJIO BUOKPEMJIEHO 3JI0OUN-
HU, BUMHEHHi IpoTu aitei. [TpumiTHauM paxToM cTaao
TaKOMK Te, 110 IepIiia cipaBa, aky posraagas MKC,
cTocyBajach 3aCyAsKeHHs JIiflepy OGHOTO 3 IIOBCTAH-
ChbKUX yrpymoBaub [lemokpaTuunoi Pectiybmiku Kom-
ro — Tomaca Jly6auru I]’ino (Lubanga Case) 3a BoeHHi
3JIOUMHU, 30KpeMa BepOyBaHHS Ta BUKOPUCTAHHS JiTel
y BoeHHUX niax [8]. Hapasi y 6ararbox 3 BiAKpuTHX
MEKC cnpaB BiOyBaeThCca po3CaifyBaHHA 3JI0UYNHIB
OPOTH AiTeH Ta 3JI0OUMHIB, III0 BIJIMBAIOTH Ha IiTeH,
30KpeMa, Iie 3JIOUNHY BUNHEHi B KOHTEeKCTi KOH(JIIKTIB
y HemoxparuuHiit Pecniy6aini Kouro, Yrauai Kewnii,
IMenTpansuiit Adppurkancekiit Pecnry6uriti). 7 mucroma-
ma 2019 p. MKC BuHic BUPOK OJHOMY 3 KOHT'0JIE3bKUX
BificbkoBuX JimepiB Bocko Hrarauxai (Ntaganda case)
[9], BacymuBitu #ioro no 30 pokiB yB’sI3HEeHHA 3a BOEHHI
3JI0UYMHU 1 30KpeMa ceKcyabHe padbcTBo i BepOyBauHs

2 Xoua »KOpCTOKicThb IIpoTH AiTeit y mepiox Jpyroi cBiToBoi Bitina
OyJa Bpaskawouow. «Pazom i3 mopocanMu HAIIUCTChKiI 3MOBHUKU
HeIlaJHO 3HUIIYBaJIu HABiTh AiTeli. Bonu BOuBaiu ix pasom i3 6aTh-
KaMmu, IPynaMu Ta MooANHIli. BoHM BOUBAIN IX Y AUTAYUX OYIUHKAX
Ta JJiKapHAX, XOBAJIY YKUBUX Y MOTHJIAX, KUJAJIN Y ITOIYyM 1, KOJO-
JIU IITUKaM#, OTPYIOBAJIMU, IIPOBOAUJIN HAL HUMU €KCIIEPUMEHTH,
no0yBaJiu iX KPOB AJIs1 BUKOPUCTAHHSA HiMEIbKOIO apMi€io, KUIaan
y B’A3HUIIO Ta KaMepU Ta KOHI[Ta0OpU recTaro, Je JiTH MoOMUpaIn
Bif rosiofy, TOPTYyp Ta enizeMiyHux XBOopob» [5, 27-95].

3 CoeniasibHi Kouterii o TsskKuM 3iaounHamu B Cxigaomy Tumopi,
Hapssuuaiini ITasatu y cygax Kamb6omki, IlasaTa BoOEHHUX 3JI0YNHIB
y Cynai Bocwuii Ta I'eprieroBunu.
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nmiTeii Bikom 1o 15 pokiB, a TaK0K 3aTBepAUB O0OBUHYBA-
yenHd mono0 Anbppena Ekaromu ta Ilarpica-Exyapna
Hraicouu (Yekatom and Nga ssona Case) [10] 3a Bep-
OyBaHHA fiTell, BunHeHi y IleHTpasbHOADPUKAHCHKIT
Pecmy6uriti.

HocaigkeHHs OCHOBHUX 3acaj PO3CIiIyBaHHA 3J10-
ynHiB npoTtu giteir y MKC € npoBigHo0 MeTOO 1ieil
crarTi. Ile nuTaHHa € HaA3BUYAWHO aKTYyaJIbHUM IJIA
Ykpainu, amxe Hapasiy Odici ITpokypopa MixkHa-
POAHOTO KPUMiHAJIBHOTO CYyy Ha CTaAil moIepeHbOr0
IOCJIiIKeHH 3HAXOAAThCA CUTYAIlil BUMHEHHS 3JI0-
YMHIB IPOTH AiTel Ha cX0o4i YKpaiHu IIicjas J0Toro
2014 pory, a O¢ic I'enepansroro IIpokypopa Ykpainu
HeIIToOZaBHO aHOHCYBAB IIPO PO3IIOYATI IPOBAIKEHHS 3a
YUCJIeHHUMHU (paKTaMU 3aJTyUeHHSI HeIOBHOJITHIX 10
yuacTi y 30poiiHomy KoHMIiKTI Ha [Jombaci [11].

Amnami3 ocraHHiX my0TikaIii. YKpaiHCbKi HayKOBi
IOPOOKM, 30KpeMa y MeKaX KPUMiHAJIBLHOTO Ta MiK-
HapPOIHOTIO IIpaBa, ¥ OLJIBIIIOCTI CBOIl 30cepea KeHi Ha
IOCJiIKeHHi 0cobImBOCTel IopucAnKITii MiskHapOZHOTO
KPUMiHAJIBHOTO CYly, aJle CKpOMHA yBara npujiijieHa
3joumHaM nporu giteit. Mxerbes mpo my6orikarii ta-
KUX HAYKOBIIiB, AK [Ipromina H. B. [12], Kouemupos-
cpka 0.0.[13], Kyuescbka C.I1.[14], Cenaroposa O. B.
[15], Cupoin T.JI. [16] Ta iH. SapybiskHi mociigkeH-
HA Miel mpobaeMaTUKY € HabaraTo ak TUBHIIIIUM, AiTH
i miskHapOAHE KPUMiHAJIbHE CYIOYMHCTBO € OKPEMOIO
TeMOIO HaYKOBUX PO3BiJIOK Ta eKCIIePTHUX MaTepia-
aiB. Mo:kHa Big3HaunTHU JIUIIIE JesTKNX aBTOPiB 3 Be-
JUKOI KiTBKOCTi, AK1 IPUBEPHYJIN yBary IIpu HaOu-
caudi crarti — Anrens C. (Aptel Cécil) [17], Apambu
M. (Drumbl M. A.) [18], To6ia . (Tobin J.) [18],
I'posep C. (Grover S.) [19] ra immmi.

Bukaan ocHoBHOrO MaTtepiaJay. I3 mosoxens Pum-
cekoro CraTyTy, B AKOMY BU3HAUEHO MePeiK MirKHa-
POAHUX 3JIOYNHIB, BUILINBAE, 110 3JIOUNHHU, AKi 3a110-
IiIOIOTH IIIKOAY MiTSAM MOYKHA PO3MiINTU Ha crermudivai
3JIOUMHU IIPOTHU JiTeli, a TAKOK MisKHAPOIHI 3JIOUMHU i3
YucJia 3arajJbHUX, SKi 3aI0AiI0I0Th IIIKOAY AiTAM cepe[
iHmImx $KepTB (aHIJI. — «more «generic» international
crimes»). [To ceriudivHUX 3JI0YNHIB TPOTH giTeit Pum-
ceruii CTaTyT BijHOCUTH: HAbGip a60 BepOyBaHHA AiTei
y Biri 1o 15-Tu poKiB y cCKJIai HAIliOHAIBHUX 30POMHIX
CUJI UM Helep:KaBHUX 30poiHUX cui abo rpym abo ix
BUKOPUCTAHHS AJIA aKTUBHOI yuacTi B 00H10BUX AiAX
(ct. 8(2)(b)(xxvi) Ta ct. 8(2)(e)(vii)vii), 310unH reHO-
MUY y BUTJIAAI HACWMJIbHUIIBKOI Tepemayi giTe 3 ogHiel
rpymu B immry (ct. 6(e), moueBosieHHA fgiteii (ct. 7(1)(c)
[20]. Do iHmux MisKHAPOJHUX 3JIOUUHIB, AKi He BUM-
HAIOTHCA BUHATKOBO IIPOTH AiTell, ajle HeIPOIOPIIiiiHO
BILTMBAIOTh HA HUX, HAJIEKATh: HAaBMUCHE HaHEeCeHH
yamapis mo 6yaiBisam oceitu (ct. 8(2)(b)(ix), sarBaaTy-
BaHHA, 00epHEHHA B CeKCyaJbHe pabCTBO, IPUMYC 10
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IPOCTUTYIIil, IPIMYyCOBa BariTHiCTh, SK BOHA BU3HAYe-
Hay ct. 7(2)(f), npumycoBa crepuiaisaiisa ra 0yab-saki
inmri Bugu cekcyanbpHoro HacuabeTsa (cT. 8(2)(b)(xxii),
cr. 8(2)(e)(vi) Ta immri.

Oroxe, BiamoBigHo g0 mososkeub Pumcbkoro Cra-
TYTy Ma€ I0PUCANKITiIO 010 PO3CIiyBaHHA 3JI0UM-
HiB, BUMHEHUX IIPOTHU IiTeii, abo 3JI0UMHIB, AKi Ma-
IOTh HETATUBHUN HEIIPOIIOPIiIMHUNA BIIJIUB HA JiTei.
3 miei Touku 30py y cBoiit xisnbHOCTI MKC 3acTocoBye
migxim, wyTauBuii go miteit (aHrTy. — «child-sensitive
approach»), B OCHOBY AKOT'0 IOKJIAeHO IPUHITNII « HAI-
Kparmroro 3abea3neyeHHA iHTepeciB giTei» (aHTI. —
«best interests of the child»). ImiemenTaIieo >0ro
MPUHIIAITY V MidKHApOgHe KPpUMiHAJIbHE CYJOUNHCTBO
axTuBHO 3aiiMaeThesa Ogic [Ipokypopa — HesadeKHUHN
oprau y me:xxax MKC, Ha axuii moxkjaageHo QyHKIHI i3
HomepeHbOT0 BUBUEHHS CUTYAIlill CKOEHHS TAXKKNX
MiKHapOOHUX 3JIOUNHIiB, mependbaueHnx PuMcbKuM
CraTyToM, TPOBEeAEHHA X PO3CJIiJyBaHHS Ta IePeCIi-
IyBaHH 0ci0, AKi y Hat6inbIIil Mipi BUHHI Yy CKOEHHI
IIUX 3JIOUNHIiB.

Odic ITpokypopa HAroJIOIIy€e Ha TOMY, III0 JiTH Ya-
CTO BUCTYIAIOTH IPAMUMHU KE€PTBAMHU TAKKUX MidK-
HapOOHUX 3J0YMHIB, 3a3HAIOTH IX HEIIPAMOI'O BILJIUBY
ITOHAMeHTIIIe Yepes3 HeMOKJINBiCTh OTPUMYBATH JOCTYII
IO oCcBiTH 200 MEIMYHUX IIOCJYT, BUCTYIAIOTh CBif-
KaMu IIUX 3JIOUMHIB Ta HaBiTh iX BUKOHaBIAMY [21].
Y 2016 p. Odic IIpokypopa BuIaB BCEOXOMIIOIOUM A
nmoxymeHnT — Iloaiturky Ogicy IIpokypopa MKC 11010
mireit (nani — IMomituka) [22], ne BiH miATBEPAUB CBOIO
BiJaHiCTh 0COOJIMBOMY CTABJIEHHIO O 3JIOUUHIB IIPO-
TH AiTel Ta 3JIOUMHIB, II[0 HETATUBHO BIJIMBAIOTh HA
nmiTeli, i IpOAEeMOHCTPYBAB OCHOBHI MOJIOMKEHHS ITi1X0-
ny, uytauBoro no piteii. [ToxiTuka Ogicy ITpokypopa
I10J0 AiTeH € OAHi€I0 3 IIIeCTH CHelliaJbHIX Ta 0CO0JIN-
BO BaskJauBUX y AiaabHocTi MKC, 30Kpema Tux, 1Mo
CTOCYIOTBCSA YUACTi »KEePTB, T€HIEePHOT0-00YMOBJIEHOTO
HacuJbcTBa Ta iH. [23].

Brineuuns Ilonituknu y giaabricts MKC 3paificHIO-
€ThCA 3aBASAKU cTBOpeHoMy y Mexkax Odicy IIpoxy-
popa miapos3aisy 3 TeHAepHUX NUTaHb Ta AiTel, A0
CKJIaZy STKOTO BXOJATH €KCIIePTHU IIPABHUYOTO Ta IICUXO0-
COIIiaJbHOTO HAIPAMY, IKi KOHCYJAbTYIOTE Odic B po-
00Ti 3 :KepTBaMU Ta CBiIKaMU 3JI0UNHIB, JOIIOMATral0Th
im pu B3aemoxii i3 Cymom.

OcuoBHi mososxenns [TomiTuku MKC miomo saxucty
miTel Bixg MisKHAPOAHUX 3JIOUWHIB:

1. BusnaveHHa mepminy «0umuHa». PuMcbRU#
Craryr i IToniTuka, 3aCHOBYIOUHNCH Ha IIOJIOKEHHAX
Komnsen1ii OOH npo npasa autuuu 1989 poky, BusHa-
IOTH AiTel ocobaMu 3 iHAMBiAyaIbHUME ITpaBaMu, dKi
TIPH ITLOMY € 0COOJIMBO BPA3JIMBUMU i MAlOTh IPaBO Ha
0co0JIBe CTaBJIeHHA Ta 3axucT. ¥ IlosiTuili Harojo-
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HIyeThCA Ha ToMY, 110 gitbmu Odic IIpokypopa BBa-
sKae ocib, aki He gocarau 18-tu pokis (. 16). 3 Texkcry
Pumcbroro CraryTy 6e3nocepeHbO He BUILJINBAE TaKe
BU3HAUEHHA «iTeH», ajJe BOHO 3aCHOBYETHCA HA TOMY,
mo MKC He Mae ropucaAuKILii mrtomo oci6, mosomine 18-tu
pokis (ct. 26 Pumcbkoro CtaTyTy), a TAaKOK Ha TJIyMa-
YeHHi CKJIQJOBUX 3JIOUNHY «HACUJIBHUIIbKA ITepegaya
nIiTei 3 omHiel rpynu B iHIITY » (CcT. 6(€), cepen AKUX YKa-
3aHO, II10 JKEePTBOIO TAKOTO 3JIOUNHY € 0coba, AKiH He
BUIOBHIMJIOCH 18 POKiB, a BHKOHABII] 3JIOUMHY ITOBUHH]
IIe YCBiZOMJIIOBATH IIe HA MOMEHT BUMHEHHS 3JI0UNHY .
Odic ITpokypopa HAroJoIIye Ha TOMY, II[0 Y BUIIAAKY,
KOJIM BiK MOJIOIUX JIIOJell HeBiJoMuii, BiH BBasKaTIMe
iX «TiTBMU» , AKIO He Oye PO3YMHUX IIiICTAB BBayKaTH
inagmre (. 16 ITomiTukn).

VY Toii :xe yac, K BiomMo, 3HAUHO 3HMKEHUM (15
POKiB) € BiK, n0 sKoro Pumcbkuii CratyT 3a00poHSE
Habip abo BepOyBaHHA AiTell y HallioHAILHI 30poiHi
CUJIV U1 HellepsKaBHi 30poiiHi hopMyBaHHs abo rpynu
a00 X BUKOPUCTAHHS IJIsI aKTUBHOI yuacTi B 60110BUX
misx (ct. 8(2)(b)(xxvi) ta cr. 8(2)(e)(vii)vii). ¥V nanomy
BUITQJKY HOPMHU MisKHAPOAHOTO KPUMiHAJIBLHOTO ITpaBa
MiCTATH iIHAKIINH, aHiK y MisKHapOLHOMY IIpaBi IIpaB
Joguan — PaKyJIbTaTUBHOMY MPOTOoKO0Ii 10 KouBeHIrii
OOH npo npaBa JUTUHU IIIOAO YUACTi qiTel y 30poHUX
kouGIikTax 2000 p., B AKOMY 0yJI0 y3TOIKEHO, IO
IepiKaBU NOKJIAAAI0Th 3yCUJb MO0 MiABUIIEHHA 10
18 pokiB miHiMambHOTO BiKy, 3 IKOTO MOYKJIUBA (IO~
OpoBisibHA Ta MPUMYCOBa) Oe3IocepeHs yUacTh Y BOEH-
HUX TidX, a AKIIO AepyKaBU JOTYCKAIOTh JOOPOBIIbHUIH
IIPUB0B [0 IXHiX HAIliOHAJIBLHUX 30POMHUX CUJI 0Cib, AKi
He gocarau 18-piuHoro Biky, ToO MaOTh 3a0e3IIeUnTHI
rapanTii oOpPOBIIBHOCTI TAKOTO IPU30OBY Ta IMOiHMOP-
MOBAHOCTi 6aTHbKiB Ta BJIacHe TAKUX 0Cib IIpo 000B’ A3KH,
moB’ A3aHi 3 HeCeHHAM TaKol BificbK0BOI cay:k0u (cT. 3
IIporoxoay). [l Hemep:KaBHUX 30POHHUX (DOPMYBAHb
DarkyJAbTAaTUBHUYN IPOTOKOJ MiCTUTH OJHO3HAYHY Ta
HEeTHYUYKY BiKOBY BUMOTY II[0JI0 3aJIyUeHHS 0cib y cBOi
rpynu uu cuau — 18 poxkiB (u. 1 ct. 4 IIpoTokoay).
daryabTaTUBHUI IPOTOKOJ 10 KoHBeHIIil mpo mpa-
Ba nuTuHU 6ys0 patudikosano 170 gep:xaBaMu cBiTYy
[26], i mBi TpeTHUHU ITUX JAePiKaB CBOIM 3aKOHOIABCTBOM
3a00pOHMIIN JOOPOBiIbLHE BepOyBaHHS Ta MPU30B 0Cil,
mosominux 18 pokis, 110 Bigodpasuin y 0608’ A3KOBUX
JeKJiapaliax, AKi BOHU BHOCATH Ha 30epiranus, CTaBIIu
yuacHuKamMu @arkyJIbTaTUBHOTO MPOTOKOJIY [27].

V¥ IlosiTuni BU3HAHO, 1[0 JiTH y CUJIY CBOTO BiKY
YacTO BPA3JIMBIIII 3a iHIINX JTI0el, V Oi/IbIIIOCTi BUIA-
KiB BOHU € 3aJIe;KHUM BiJf iHIIIUX JOPOCJIUX, IIPOTE I1e
He m030aBJise AiTell HeoOXiAHOCTI TOCTiHiHO PO3BUBATHA

41Te rorymauenus mictutsb y Enemenrax sinounnis ta IlpaBumax
IPOLIEYPHU Ta JOKA3yBaHHA — IporecyalbHux fokymentax MKC
[24; 25].

BJIACHi 3i0HOCTI, AisIiTM caMOCTiliHO Ta OyTH 3aIyue-
HUM y IPUAHATTS PillleHb, AKi iX cTocyioThes (. 25
ITosiTukwm). ¥ JiTepaTypi J0BOJi YaCTO 3aTOCTPIOIOTHCS
MipKyBaHHA 3 IIPUBOAY AiTe-CcOJIAATIB AK peaJsridarii
iX IIpaBa Ha caMOBU3HAUYEHHSA Ta CBioMoro Bu6opy opa-
THU yYacThb y 30POMHUX KOHQPIIKTaX, aaKe B icTopii €
0esJIiu BUIIaAKiB, KOJM MOJIOAb OUOJII0BAIa BU3BOJIbHI
Ta aHTUKOJIOHIAJbHI PyXHU, HE TOBOPAYHU IIPO Te, II10
YacTO IPUUYUHOIO «MijsiTapuaallili» MOJOAi € IOIIYK
3aco0iB JJiA BUMKUBAHHA, IIOPATYHOK Big rHiTIOUOTO
IOMAaITHBOTO cepemoBuilia Ta iu. [18]. BeaymoBHo, 1€
CKJIaJHA Ta cyIllepedsmBa mpobjemMaTuKa € mpeame-
TOM OKPEeMOTO BUBUEHHSA. ¥ BCAKOMY pasi PumcbKnit
Craryt ta npaktTuka MKC He cTaBIATH IUTAHHS PO
HeoOXigHiCTh OIiHIOBATY MOTHUBHU, AKi CTIOHYKAIOTh [i-
Tell CTaBaTH COJIJaTaMU, ajie BUBHAE IX Y AKOCTi JKepPTB
siouuny [28].

2. 3acmocyeanusa nidxody, yymaueozo 0o dimeil,
y disaavrocmi Ogicy IIpoxypopa ma MKC.

¥V Bumnagkax, KoJu AepKaBa BUABJIAE 6e30iAIbHICTD,
He MoJKe abo He xXoue 3iliCHIOBATH PO3CIiJyBaHHA Ta-
KHX TSXKKUX 3JIOUNHIB, AK Ti, 1110 nepeiiueni y Pum-
cekomy CTaTyTi, Ta IPUTATYBATH IO BiAIIOBiZaaIbHOCTI
oci0, BunHUX v iX ckoeuHi, MKC peanisye cBoo 1opuc-
OUKITi}0 CTOCOBHO 3iiICHEHHA CYJIOUYMHCTBA Y TAKUX
cupaBax. ¥ TaKMX BUMAAKAX IIOUATKOM ITHOTO IIPOIECY
moske cratu HanpasiaeHHs 1o MKC indopmarrii Big ¢i-
BUYHUX 0Ci0, rpym 0cid, MisKypAZOBUX Ta HEYPATOBUX
oprasisariii mpo cuTyailii BUMHEHHSA TIKKUX 3JIOUNHIB,
a TaKoJK BiJ mep:KkaB-yuacHUIb a00 Big Pagu Beame-
KU; TAaKOXK MiZicTaBoOIO A movaTKy mpoienyp y MKC
MOJKe CTaTH 3asiBa IIPo BusHauug opucaukiii MKC,
ImoJlaHa IepKaBoio, AKa He € CTOPOHOI0 PUMcbKOTO
CratyTy. ¥ Bcix nmux Bumnaakax Odic IIpoxkypopa MKC
posIIouYnHAE MToIIepeSHE BUBUCHHA CUTYAIlil (aHTJI. —
«the preliminary examination of a situation») (ct. 15
Pumceroro Craryty). BinmoBigao o ct. 53 (1) (a)—(c)
Pumcbkoro CTaTyTy OCHOBHUMU IPUHITUIIAMU CTaIil
nolepeqHbOT0 BUBUEHHA cUTYyaIllii € 1) opucauKIlisa
(uacoBa, MaTepiajbHa Ta TepUTOpiaabHa a00 iHAUBIAY-
aJbHA); 2) IPUHHATHICTH (KOMILJIEMEHTAPHICTh i piBeHb
TAMKKOCTi 3JT0UMHIB); 3) 00yMOBJIeHICTh iHTepecamMu
CIIPaBeINBOCTI Ta MPaBOCYAAA; 4) CTAaHAAPTOM IOKa3y-
BaHHA IS IIEPEeXO0y OO0 CTadil po3cIifyBaHHSa CUTYAIlil
€ IPUHIIUI PO3YMHOI ImificTaBy.

3 TOUKU 30Dy 3JIOUMHIB IPOTH AiTell Ta iHIINUX 3J10-
YMHIB, 1110 HETaTUBHO BILIUBAIOTh HA HUX, Odic mpoKry-
popa BBakae, 10 IepeiueHi IpUHIIUON MaloTh OyTH
iMIIIeMeHTOBaHi HACTYIIHUM YMHOM: a) Y CBiTJIi MaH-
maty Odicy IIpokypopa Ta metu Pumcskoro CraryTy
icHye MinHa mIpe3yMIIlisg TOTO, 10 PO3CIiTyBaHHA Ta
TepeciyBaHHA 3JI0YUHIB IIPOTHU AiTel a60 TaKUX, 110
HeTraTWBHO BIJIMBAIOTH HA AiTel, BiAmoBigae inTepecam
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cpaBeaauBOro cymounHcTBa; 6) Odic mpokypopa mpar-
He 3a0X0UYyBaTH, HACKLJIBKY ITe MOKJIMBO, HAI[IOHAJb-
Hi IPOBAI’KEHHSA CTOCOBHO IMOTEHI[IMHUX CIIPAB PO
BUMHEHHS 3JIOUMHIB ITPOTHU AiTel, AKi mignazaroTh mif
opucaukitito Cyay, 1110 MAaKCUMAJIbHO CIIPUAE POSBUTKY
Ta YKPIiIJIeHHI0 TpUHIUTY KoMIiteMmenTapaocti MKC
IO BiIHOIIIEHHIO 10 HAIliOHAJBHUX CYJOBUX CHCTEM;
B) 3JIOUMHU MIPOTHU AiTet abo Ti, AKi BIINBAIOTH HA [Ii-
Teit, posrasanaoTbesa Odicom IIpoKkypopa AK 0cobIBO
TSKKi, BpaxoByiouu 30008’ A3aHHA, mependbaueni Cra-
TYTOM IIOJIO AiTei, i TOH (haKT, 10 AiTH KOPUCTYIOTHCI
0COOJINBUM BU3HAHHSAM Ta 3aXMCTOM BiJIIOBiZTHO JO
miskHapoauoro mpasa (1. 57 IMomitukm). ¥V IMomituii
Bigsuaueno, 1o Odic IIpoxkypopa 3aBKAU IPOABIIIE
0cOo0JIMBY 00aUHICTB IIOZ0 TOTO, 11100 Ha cTafii more-
PeIHbBOT0 BUBUEHHSA CUTYAIlil OI[iHITi BIIJIMBY 3JIOUMHIB
Ha miTet OyJo IpUAijieHO HAJIEeKHY yBary (1. 58).

Axr Bimomo, y kBiTHiI 2014 p. Ha migcraBi moxanoi
VYpagom YKpaiHu 3assBU IPO BUBHAHHS IOPUCAUKILIT
MEKC 11omo mependauyyBaHUX 3JI0UMHIB, CKOEHUX Ha
Tepurtopii Yrpainu 3 21 smucromazga 2013 p. mo 22 sro-
Toro 2014 p. (moxii Maiizany) Odic IIpoxypopa MKC
pos3IouasB IIoIepeIHe po3caigyBauus, ay 2015 p. mo
I[LOTO IPOBAKEHHA OyJIN BKJIOUEHI mepeadauyBaHi
3jounHU, yunHeHi nicaa 20 grororo 2014 p. y Kpumy
Ta Ha cxoxi Ykpainu [29]. ¥ mopiunux 3BiTax Odicy
ITpoxypopa o0 IpoIeayp NoIepeaIHbOTO0 PO3CIIi-
OYBaHHA aKIEHTYETHCA yBara Ha IiTAX SK JKepTBax
3JIOUMHIB BUMHEHUX Ha cxo/i YKpainu: tak y 2018 p.
Odicom ITpoxypopa 6yJi0 BifdHAUEHO ITPO OTPUMAaHHSA
irdopmarii mpo BepOyBaHHA AiTell HeAeP:KaBHUMU
30poiiHUMUY I'pynaMu Ha Iux TepuTopiax [30]. ¥V aBiTi
3a 2019 pik OyJ10 aKIIeHTOBAHO yBary Ha CePHO3HOMY
BIIMBI moaifi ma Cxomi Ha AiTell — o0MeXKeHHs PyXy
B pe3yabTaTi 60iioBUX Aifi Ta 3arocTpeHHA GigHOCTI
TPU3BEJIU IO BUCOKOTO PiBHA HecTaui 1iKi Aya giteit
i moripmreHHA ()iBMYHOTO Ta IICUXOJIOTIYHOTO POSBUTKY
miTeil; 3pyHHOBaHI KON 3MYIITYBAJIHN JiliTe IIepeMi-
IYBaTHUCh, 110 301BIINJIO PUSUKY OOCTPLIiB Ta iHIIO1
IIKOAU, IOB’ A3aHO1 3 KOH(IiKTOM; IfoHaiMenIre 145
niTell 3arUHYJIU 3a YBECHh IEPios KOHMPIIKTY, ¥ TOMY
yucJi i Bix BuOyxonebe3meuHnx 3aJUINKiB Bitinu. Ha-
pasi Odic IIpokypopa (piHamidye omiHKy cuTyaIllii Ha
npeaMeT IPUNHATHOCTL, CTyIeHs TAMKKOCTI, a TAaKOMXK
IOCJIiIKY€E HAIliOHATBHI ITPOBAPKEHHS 3 PO3CJIiTyBaAHHS
3JIOUMHIB OKpecJyieHoro mepionay [31].

Cragis posciimyBanHsa (aHTJII. — «investigation»),
a TAKOJK MOJAJIbIIIi eTany MPU3HAYEHHS TOKapaHHA
ocobaM, BUBHAHUM BUHHUM, € 0COOJMBO BaKJIMUBOIO
B aCHeKTi BasKJIMBOCTI JOTPUMAaHHA NPUHITUIY HAK-
Kpaloro 3abe3meueHHs iHTepeciB IUTUHY, aIKe caMe
Ha ntbomy erarni MKC moske 3amyuaTu giTeil — y AKO-
cTi CBiZIKiB Ta JKepTB, TOOTO BifOyBAETHCSI B3AEMOIisA
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Cyny 38 niTbMu (aHTJI. — «interaction»), mij yac SKuX
IiTU — MOTEePIIiJi Ta CBiIKY MOMKYTh JaBaTU CBiTUeHHS
(aHrI. — «testimony»).

YV niit vactuni IToniTuka moBHicTO yBiOpasa
MiKHApPOAHO-TIPABOBY PAMKY IIPAaBOCYIIA, IPYKHBOTO
o miTeii, 30KpeMa po3pobiieHy y pamkax Oprauisarii
006’eqnanux Hariii [32], Ta chorycyBasach Ha 3a6e3-
HeuYeHHi TiTAM-KepTBaM Ta IiTAM-CBiIKaM OCHOBHUX
rapaHTiii 3 ypaxXyBaHHAM IX ypasjauBoCcTel Ta 0cobJIm-
BocrTeii. IIpaBo Ha moBary o rifHOCTI Ta CIiBUYTTA:
Odic IIporkypopa 3aa/1d 3aXuCTy O6e3neKu, (PisumuHOoro
Ta ICUXOJIOTiYHOT0 6JIaromoayvyus, MiJHOCTI Ta KOH-
dimenmiiinocTi giTeit Ta iHIMIUX 0cib BigmaBaTume 1e-
peBary ciiBpoOiTHUIITBY i3 memapTamenToMm JKepTs Ta
CBimKiB, a TaK0K AemapTaMeHTOM 3 TeHIePHUX IT1-
TaHb Ta IIUTAHb IiTel, eKCIIEPTH Ta CIIeIiaJiCTy TKOTr0
3abesmeuars, 11100 yci B3aemomii Ta mpouenypu 0yan
HaMeHIII HaB A3JIMBUMU Ta TPAaBMATUSYIOUUMU IJI5
miTeii (11.), a TAaKOXK AJIsI TIOBHOJIITHIX CBigKiB, AKi Oyu
MOTePIIiINMY IK JiTH; IPaBO He MiAgaBaTuCh TUCKPU-
MiHAaIii — OyAb-AKUM IIOTJIAAAM Ta CBiTUeHHAM, BU-
Pa’KeHUM OiTbMU OPULIISETHCA cepiio3Ha yBara 6e3
OPUMEHIIIeHHA X 3HaUeHHA (30KpeMa i Tux, B AKUX
MiCTUTBCS CAMOBUKPUTTS), BDAaXOBYIOUH BiK, 3pijIicTh
Ta iHINi O3HAKM AUTUHN, a TAKOK 0co0ucTi oocTaBu-
HU, 30KpeMa, perionasbHi ocobsuBocti (m.m. 66, 77
IToniTuku); mpaso 6yTu npoindopmoBarnum — Odic
IIpoxypopa 30008’ A3yeThca 3a0e3IeuyBaTy HAJAHHA
Bciel BigmoBiamoi indopmarrii giTam Ta ixuim 6aTbKaM
a00 BUXOBATEIAM 3PO3YMiJIO0 Ta y NOCTYIIHi (hopmi,
1110 HAZACThb iM 3MOT'y IPUHHATH OOI'PYHTOBAHE PillleH-
H4 (11. 66), a TAKOXK MiATPUMYBATH HAJIEKHI KOHTAKTUA
3 IiTbMU-CBigKaMu, 1100 iHopMyBaTH IX IIPO PO3BU-
TOK CIIPaBH, & TAKOXK BUCJIYXOBYBATH IXHi moraamu
Ta Oyab-aki samernoxoeHHa (1. 90); Odic ITpokypopa
BU3HAE BaYKJIUBICTH 3a0e3MeUeHH JiTAM IIpaBa 0yTu
OOYYyTUM Ta IPaBO BUPAXKATHU CBOI MOTJIAAU i IYMKU,
ajPKe MOTJIAAY JUTUHY € BAKJINBUMU Y IPOIIECi Tpu-
WHATTA pillleHb, & Y BUMIAIKY, e IOTJVIAAN He MOXKYTh
OyTu B3ATi 10 yBaru, AUTUHI, 6aTbKaM a00 BUX0OBATEIAM
OyZyTh pO3’ACHEHI HAJIE;KHUM YMHOM mifcTasu (1. 88);
IiTH MalOTh TPaBO Ha epeKTUBHY miaATPUMKY — Odic
IIpokypopa 3 JOIIOMOT00 HOTo AellapTaMeHTiB 3abes-
neuye MaKCUMAJIbHY IIIATPUMKY IJIS JiTel, SKi B3ae-
MOZif0Th i3 CyIoM ILIAXOM, M0 IIPUKJIAAY, IPOBEIeH-
HS 3aKPUTUX CYAOBUX 3aciaHb a00 YaCTUHU CYAOBUX
CIyXaHb, 3a0e3MMeUeH A IPUCYTHOCTI IICUX0JIOTa Y1
iHIIIOTrO cIlelliajicTa y cymoBi#i 3aji Aad OiATpUMKMT
IiTAM-CcBimKaM, 3MiHeHHS T'0OJIOCY, iMeHi miTel mig uac
Iaui moxkasaHb, afamnTaiiii 06CTaHOBKY CY/JOBOI 3aJu,
3 MEeTOIO 3aM00iraHHa 30POBOMY KOHTAKTy MidK JiTbMU
Ta Nifo3pIoBaHUMU 260 0OBUHYBAYE€HUMU, BUKOPUCTO-
BYBATH BiJleo 3B’ A30K, 1100 CBIIOK-IUTUHA MaB MOKJII-
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BiCcTh JaBaTU MOKAa3aHHA 3i 3pYYHOrO IJIs CBigKa MicIsa
(3a mesxkamm 3aiy cyay)(mm. 94-96); Odic IIpoxkypopa
0cO0JIMBO YBaKHUM 10 IpaBa Ha IPUBATHICTE AiTeld,
110 B3aemogiors i3 MKC, 6epyuu no yBaru Bci Bigmo-
BifmHIi (paKkTOPU, BKJIIOUAIOUM BiK Ta XapaKTep 3JI04UU-
HY, 30KpeMa, KOJU 3JI0UYNH CTOCYETHCA CeKCyaIbHe U1
reHjiepHe 3yMOBJIeHE HACUJIBCTBO YW HACUJIBCTBO II[0I0
nmiTeii (1. 4); MpaBoO He 3a3HABATU HAAMiPHUX TPYIHO-
m1iB, moB’A3aHux i3 B3aemoxio i3 MKC nepenbauae
BRUTT Odicom I[IpoKypopa 3yCcuIb 11100 3amI00iranusa
IOBTOPHOI TpaBMaTu3allil giTeil, CHpUYMHEHHA HA-
MipHUX ITOPYIIIEHDb iIXHBOTO JKUTTHA, 30KPEMA, IMIJITXOM
oO0MesKeHHS KimbKocTi ciBOecin (1. 75), miaTpuMaHHsA
HACTYIIHOCTI MepCoHaNy, AKUN B3a€MOi€ 3 TUTUHOIO
Ta MiHimisairii ftoro smiu (. 77).

OKpeMUM Ta TOBOJIi TOCTPUM HUTAHHAM € ITPABO
miTeli-;KepTB MisKHAPOAHUX 3JJOUMNHIB HA BiAIIIKOIY-
BaHHA (penapaizii). ¥ IToxiTuni ykasyerbes, mo Ogic
IIpokypopa 3aB:xkau 6Gepe 40 yBaru migxin, IyTIUBUN
IO IiTe#l y TIMTAaHHAX BiIIIKOAYBaHb, BDAXOBYIOUHU V-
depeHIifioBati HaCHIAKY MIKOAU, IIIYKAE HANOiIbIIT
ehexkTUBHI, OOIiIbHi Ta reHIePHO-UYTJINBi (hopMmu
BIIITKOAYBAHHS IIIKOAU, 30KPEMa y MeXKaxX rpoMaan
NPOKUBAHHA JiTel, 1[0 Mae BasKJIMBUUA TpaHchopMa-
HifiHUY xapakTep i cnpusae HaKpamuM iHTepecaMm
nmiteii (. 106). Ba:kiuBUM y IIbOMY aCIeKTi € Te, IO
BPaxOBYIOUH BiKOBI Ta iHIIIi BpasJIuBOCTi AiTei, 3J10-
YNHU, BUNHEHi 0e3mocepesHbO IIPOTHU HUX, a TAKOMK
Ti, 10 HAa HUX BOJNBAIOTH HEIIPOIIOPI[iliHO, 3aBK AU
3aTIOIif0I0TE AiTAM He TiIbKU 6e3mocepenHio, aje i 10B-
TOCTPOKOBY IIIKOAY, IX ciM’AM Ta rpoMajZiaM Ta ManibyT-
HiMm mokosinaaM. Came Tomy y Iogituii gitTu Busua-
IOThCA He TiJIbKY iHAUBiAyaJIbHUME HOCiAMY IpaB, AKi
BUMAaraimTh 0COOJIMBO YBaYKHOIO IIiIXOAY Ta 3aXHUCTY,
aJjie 1 wIeHaMHu «MiK-IIOKOJIIHHOI CIiJILHOTH JIIOJeii»
(aura. — «multigenerational community») (u. 3), mo-
PVYIIIEHHS *KUTTEBOTO IPOEKTY AKUX BIIJIMBAE TAKOMK
Ha OTOUYIOUUX y TPOMAaJi Ta HACTYIHI mokoainaa. Ha
e IIpAMO YKa3yoTh AeAKi crarTi Pumcskoro Craryry,
30KpeMa, crareit 6(d), 7(1)(g), AKi KpuMiHATiI3yIOTH
IPUMYCOBe 3aTM00iraHHa HapOAKEeHHIO Ta IPUMYCOBY
BariTHicTh. Xoua abCOJTIOTHO CIPaBeIJINBUM € 3ayBa-
JKeHH, 110 MaliKe y BCiX BUIIaAKaX 3JIOUNHMU, IO BiI-
HocAThbeA 10 ropucaukilii MKC, maioTh HemonpaBHUHA
eeKT Ha AiTell Ta HACTYMHHI ITOKOJIIHHSA, TPUKJIAA0M,
IiTy HapoJA KeH1 y pe3yJIbTaTi 3JI0OUNHIB 3TBaJITyBaHHA
migmaroTheA BikTuMisarii Ta crurmarusartii [33]. V ari-
TepaTypi HaBiThL 3BepTaEThCS yBara Ha Te, II0 Ha Jaci

Po3pobiIeHHA Ta SOCJIiJKeHHS OKPeMOro MiKHapPO/I-
HOTO 3JIOUMHY — 3JI0UNHY IPOTH MAaWOYTHIX ITOKOJIiHb
(auru. — «intergenerational crime»), 1110 CTAHOBUTH
cepiiosHi MOPYIIeHHS YMHHOTO Mi*KHAPOIHOTO IpaBa
IITOI0 eKOHOMIUHUX, COIiaIbHUX Ta KYJIbTYPHUX IIPaB
Y1 HaBKOJIUIITHBOTO cepepoBulia [34].

Odic ITporypopa BBaskae, 1110 OJsd BiIHOBJIIeHHS
CIIPaBEeAJINBOCTI HEOOXiHe IMoeJHAHHS iHANBiAyaIhb-
HUX (TPOIIOBUX) KOMIIEHCAI[ill 3 HETPOIIIOBUMU, TAKUMU
AK BubaueHHsA, a TAKOXK KOJIEKTUBHUMHU pelapaiiamu,
Ha KIITAJIT IPUMUPEHHS, IIOPO3YMiHHSA, BiJHOBJIEH-
HS JOCTYIYy OyIiBeJb MIKiJ UM 3aKJIagiB OXOPOHU 30~
PpOB’s, 1110 3MOJKe CIPUATH JiKBigamii TpuBaanx Hera-
TUBHUX e(eKTiB 3mounHiB Ha miteit (m. 107). Hapasi
nepenq MKC cToATh cepito3Hi BUKJIUKYU CTOCOBHO HOT0
MIPOBiAHOI PYHKITIT — 3a0e3meUeHHST TPUTATHEHHA 10
BigmoBimanabHOCTI, 30KpeMa, 3a 3JIOUNHU IPOTHU iTei
Ta 3JIOUNHH, 1[0 BILINBAIOTh Ha AiTeii. ¥ OLIBIIIOCTi BU-
MaaKiB 1e 0B’ A3YIOTH i3 po3pobaeHoio CyaoM JOKTpU-
HOIO «BifjajIeHoro KOMaHAyBaHHA» (aHTJI. — «remote
commander»), aka amyirye Cyn 3ocepelKyBaTu mepe-
CJIiIyBaHHS Ha BUCOKOIIOCAMOBIIAX, YUIO 6€3TI0CEPETHIO
BUHY Y BUMHEHHI IIMX 3JIOUMHIB BasKKO goBecTu [35].

BucHoBku. BuokpemieHHSA 3JIOYNHIB IPOTHU AiTeH
Yy AKOCTi caMOoCTitHUX, 3a AKi MixkHapogHuilt KpuMi-
HaJBHUU CyJ MOJKe IPUTATATU IO BiAIOBigaapHOCTL
BUHHHUX 0Ci0, a TAK0K BU3HAHHS TOTO, IO iHIII 3J10-
YMHU TAKOK MOKYTb HEIIPOIIOPI[ifiHO HeTaTUBHO BILJIU-
BaTH Ha JiTeil, CTAJO BasKJINBOIO iCTOPUYHOIO OIi€0
y cucTeMi MiskHapomHOro mpasocyana. CTaHgapT pos-
CIiAyBaHHA TaKUX 3J0UMNHIB Ta IepecaifyBaHHA BUH-
HUX ¥ IX cKoeHHi 0¢i0, Bizooparkeni y ITomiTuii Odicy
IIpokypopa miomo aiTeii, cTajau BTiJIeHHAM OPUHIUITY
HaMKpaIoro 3abe3neyeHHs iHTepeciB JUTUHH, II[0 €
KPUTHUYHO BAKJIUBUM Y cepi BigmpaBaeHHa IpaBo-
CYAIA, HEBAKJINBO Yy AKil POJIi ITocTae mepes Cy oM
IUTHHA. 1K BUABUJIOCH, HAMOLIBII IPOOJIEMHOIO BU-
ABJIAETHCA chepa BiAIIIKOAYBaHHS Ta penaparliii, aa:xe
YPEIIITi-PerT el eTal € KBIHTeCeHITi€0 MiKHAPOIHOTO
KpuUMiHaJIbHOTO IpaBocyaada. Hapasi mepens MiskHa-
POIHUM KPUMiHAJIBHUM CYJIOM CTOATH LOBOJIi cepiio3Hi
BUKJUKY 3 TOUKHU 30PY AOCATHEHHS CIIPaBeIJINBOCTL
y cIIpaBax IpPO PO3CIiAyBaHHI 3JI0UYNHIB, Y TOMY UHCJIi,
THUX, Je *KepTBaMU € TiTHu.

BesymoBHO y 11iff cTaTTi HU3Ka MUTAHb OYJIU JUIIIE
MIHATI Ta BUMaramTbh OKPEMOT0 Ta I'PYHTOBHOTO TOCJIi-
MKEeHH, 110 € HeoOXimHuM Mia YKpainu, AKa CbOTOaHI
BUPOOJIsS€E MOJITUKY Y c(hepi ImepexiHoro mpaBoCcyaas.
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AHoTauig. CTatTs NpuUCBSYeHd gocaigxKeHHI0 MPOBAeMHMX dCreKTiB BUKOHAHHS pillieHb EBPOMeicbKo20 Cygy 3 npas Jio-
guuy (gani — €CIJT) B YkpdiHi. Y poboTi 39COBAHI Npu4nHM Ta cucTemHi npobnemu, yepes siki YKpaiHa He BUKOHYE pilLieHHS
ECIJ1. lpoaHani3oBaHi BignoBigHi MONOXEHHS AKTIB MiXXHAPOGHO20 TA HALIOHA/IbHO20 3AKOHOQABCTBA: KOHBeHLii npo 3a-
XWUCT NpaB AOGUHU | OCHOBOMONOXHMX CBOOOg (gani — KoHBeHUii), npotokonis N° 1i N° 14 go KoHBeHUjil, 3akoHy Ykpaitn
(gani — 3Y) «Mpo BUKOHAHHS pillieHb Ta 3aCTOCYBAHHS NPAKTUKM EBPONECbKO20 Cygy 3 Npas oguHn», 3Y «lpo BUKOHABYe
npoBag)xeHHs», 3Y «[po 2apaHTii gepxasu L0go BUKOHAHHSA CygoBUX pillieHb», NOCTaHOB KabiHeTy MIiHIiCTpiB YkpaiHn N©
440, N2 703.

Ha npuknagi cnpasm «Ckoyyapi i liHTa npotu ITanii» 6y10 NOKA3aHO, L0 gep)XaBd MoOBUHHA BUKOHYBATH OCTATOYHI pillieH-
HS, B SIKMX BOHQ € CTOPOHA. Lle BUKOHAHHS He NOBUHHO 0OMeXyBaTUCS BigLIKOGYBAHHSAM 3ABGAHOI LUKOGH, O MOBUHHO TAKOX
BK/II04ATH B cebe BXMTTS 3aX0giB 3a2a/1bHO20 TA IHGUBIGYaIbHO20 XApakTepy /sl yCyHeHHs npob/iem.

Y poboTi byno okpecieHo micle KomiteTy MiHiCTpiB Pagn €Bponu y NpoLieci BAKOHAHHS gepyKaBamu OCTATOYHMX pillieHb
L0go HMX. 3a3HAYEHO, L0 BMKOHAHHSA OCTATOYHMX PillieHb 3GINCHIOETbCA Nig KOHTposeM KomiTeTy MiHICTpiB. byna npoaHani-
30BAHA Pe30/IoLisi «BUKOHAHHSA pileHb EBPONeicbko2o cyqgy 3 NpaB NtoguHW», yXBaneHa lMapaameHTcbko Acambreeto Pagu
€Bponu, BignoBigHO go SIKOi gepxaBa-nopyLHnLs Moxe OyT1 niggaHa MOKAPAHHIO 30 HEHA/IeXHe BUKOHAHHS pilueHb ECIT/I,
30Kpema y 4acTuHi BrpoBagxKeHHs 3aKOHOGABYMX 3MiH. HanicyBopILLMM 3 LiMX MOKAPAHb € BUKKOYeHHS Kpaiku 3i cknagy Pagn
€Bponu, WO LWe pa3 Migkpecioe BAXINBICTb LIb020 MUTAHHS.

Y crarTi 6yna po3enisHyTa npaBoBa npupoga «MifloTHUX PillieHb», iX BIgMIHHICTb Big 3BUYAIHHMX pillieHb. by/o 3'9C0BAHO, Lo
MeTOI0 MPUIHATTS «MiIOTHUX PillieHb» € BCTAHOB/IEHHSI CUCTEMHMX Npob/ieM gepyxaBy i gornomoaa y ix BupiLLeHHi. Y poboTi Ha-
BegeHui nepesnik cucteMHux npobsiem, wo BUHMKAM y npaktiui €CIIJ1 y cnpasax npotu YKpaiHu. Ha npukaagi geox «minoTHUX
pieHb», «tOpivi Mukonariosmy IBaGHOB npoTH YKpaiHu» i «bypmuy Ta iHLWi npoTH YKpaiHu», po32isHyTi KOHKPeTHi CUCTeMHi
npobaemu, NPOaHani3oBaHi 3acobw, skumm YkpaiHa Hamazanacs ix nogonaty.

Y poboTi MiCTATbCA MPUYMHY, LLO NPU3BOGATb GO HEBUKOHAHHS YKPAIHOK CygoByX pilleHb. Lli YiHHMKM po36uTi Ha 3 epyni:
MpaBoBi, PiHAHCOBI TA IHCTUTYLiFHI. ABTOPY MPOMOHYIOTH LWASIXM NOGONAHHS X Mpob/em.

KntouoBi cnoBa: KoHBeHLisi npo 3axucT nNpas i 0CHOBOMONOXHUX cBO6OG, pilieHHss ECI1J1, «ninoTHi pilleHHs», npobaemu
BUKOHAHHSA pillieHb ECITJI.

AHHOTauus. CTaTbs MOCBAILEHd MCCegoBaHMIo MpobeMHbIX dCreKTOB MCMONHEeHHS peLueHmii EBponericko20o cyga ro npa-
Bam uesnoBeka (ganee — ECIMY) B YkpauHe. B paboTe BbisiCHeHbl NPU4MHbI M CUCTeMHble npobaemMbl, M0 MPUYMHe KOTOPbIX
YkpanHa He ncnonHset peweHus ECIY. [IpoaHann3npoBaHbl COOTBETCTBYIOLME MOSI0KEeHNA AKTOB MeXqyHapogHO20 M HaLuu-
OHQ/IbHOR20 3AKOHOGATENbCTBA: KOHBEHUMM O 3aLumTe Mpas Yes0BeKa 1 OCHOBHbIX CBODOG (gasee — KOHBEHLMM), MPOTOKO/IOB
N 7 m N° 14 k KoHBeHumu, 3akoHa YKpanHbi (ganee — 3Y) «06 ncrnonHeHun peLueHmnii u npumMeHeHnm npakTukm EBponeicko2o
Cyga no NpaBam yesnoBeka», 3y «00 UCNOHNTEbHOM MPOM3BOGCTBe», «O 2apaHTUSX 20CYgapcTBA OTHOCUTE/IbHO MCMOHEHUS
CygebOHbIX peLLeHnii», ocTaHoBAeHnii KabuHeTa MuHNCTpoB YkpanHbl NO 440, N© 703.

Ha npumepe gena «Ckoyuapu i TMHTa npoTve UTanmm» 6bio NOKA3AHO, YTO 20CYJaPCTBO JO/KHO MCMOHSATH OKOHYATe lb-
Hble peLLeHus, B KOTOPbIX OHO ABASETCSA CTOPOHOM. ITO UCMOHEHME He JO/KHO 02PAHMYMBATHLCA BO3MeELLIeHMEe MPUYNHEHHOR0
Bpega, a go/KHO TaKxKe BKAIYATb B cebsl NpUHATHE Mep 00LLe20 1 MHGUBNGYAIbHO20 XApaKTepa g/isl yCTpaHeHus mpobiem.

B pabote 6bi10 ouepueHo mecto Komuteta MuHncTpoB CoBeTa EBpOIbI B MpoLecce UCMONHEHNs 20CygapCTBaMM OKOHYA-
Te/IbHbIX peLleHni OTHOCUTE/IbHO HuX. OTMEYEHO, YTO UCTOIHeHNE OKOHYATE/IbHbIX peLleHmii OCyLLeCcTBIAeTCs Nog KOHTPOoIem
Komutera MuHMUCTPOB. bblna npoaHanm3npoBaHa pesomouns «McrnonHenne peweHnii EBponenicko20 cyga rno geaam veso-
Beka», npuHsTas lapaameHTckoi Accambeeii CoBeTa EBpOrbI, B COOTBETCTBMM C KOTOPO# 20CygapCTBO-HAPYLUNTE/Ib MOXKET
ObITb MOgBEP2HYTO HOKA3AHMIO 30 HeHAg/exallee UCnoHeHne peleHnii ECIY, B YaCTHOCTU B 4ACTM BHegPeHUsi 3aKOHOga-
Te/IbHbIX M3MeHeHMI. CamMbiM CTPORUM U3 3TUX HOKA3AHWI ABISETCA UCK/0YeHne CTPAaHbl u3 coctasa CoBeta EBPOrbl, 4To elwé
pa3 nogyépkmnBaeT BaXKHOCTb 3T020 BOMNPOCd.

B cratbe bblna paccmoTpeHa npaBoBas MpUpoga «MUAOTHBIX PelleHnii», uX oTmnyme oT 00bIYHbIX peLueHuid. bbino Bbisic-
HEHO, YTO /b0 MPUHATUS «[MIOTHBIX PeLLeHnVi» SB/IIETCS YCTAHOB/IeHMEe CUCTeMHbIX MpobieM 20CygapCcTBa v MOMOLLb B X
peLeHnn. B paboTe npuBegéH nepeyeHb cMCTEMHbIX MpobsieM, KOTopble BO3HWKAM B NpakTuke ECIY B genax npotus Ykpau-
Hbl. Ha npumepe gByx «MuOTHbIX pelleHunii», «Opuii Hukonaesuy MBaHOB nNpoTUB YKPauHbi» 1 «bypmud u gpyane npotus
YKpauHbl», paccMOTPeHbl KOHKPETHble ChCTeMHble npobeMbl, MPOaHAAM3UPOBAHbI COCO0bI, KOTOPbIMM YKPAuHA NbITAAACh
MX NPpeogosieTb.

B pabote cogepxatcs npuuyHbl, KOTOPble NPUBOGAT K HEUCTONHEeHMIO YKPanHowi cygebHbIX peLueHunii. T GakTopbl pa3bm-
Tbl Ha 3 2pynibl: NPaBOBble, PUHAHCOBbIE N UHCTUTYLMOHHbIE. ABTOPbI PegiazatoT nyTi peLleHns 3Tux npobsiem.

KnioyeBbie c1oBa: KOHBeHLys 0 3aLuymTe NpaB Yes0BeKd M OCHOBHbIX CBOOOG, pelueHust ECITY, «MA0THble peLueHus», npo-
61embi ncrnonHenus petueHnii ECI1Y.
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Summary. The article is devoted to the study of problematic aspects of the European Court of Human Rights (hereinafter —
the ECHR) execution decisions in Ukraine. The work clarifies the causes and systemic problems due to which Ukraine does not
comply with the decisions of the ECHR. The relevant provisions of international and national legislation acts have been analyzed:
the Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter referred to as the Convention), Pro-
tocols No. 1 and No. 14 to the Convention, the Law of Ukraine (hereinafter referred to as the LU) «On the Execution of Decisions
and Application of the European Court Practice of Rights person», Law of Ukraine» On enforcement proceedings «,» On state
guarantees regarding the execution of court decisions «, Resolutions of the Cabinet of Ministers of Ukraine No. 440, No. 703.

On the example of the case «Scozzari and Giunta v. Italy», it was shown that the state must comply with the final decisions
in which it is a party. This performance should not be limited to compensation for damage caused, but should also include the
adoption of general measures and individual nature to correct problems.

The work outlined the place of the Committee of Ministers of the Europe Council in the process of execution by states of
final decisions regarding them. It was noted that the execution of final decisions is carried out under the control of the Ministers
Committee. The resolution «Enforcement of judgments of the European Court of Human Affairs» adopted by the Parliamentary
Assembly of the Council of Europe, according to which the violating state can be punished for improper execution of the deci-
sions of the ECHR, in particular with regard to the introduction of legislative changes, was analyzed.

The strictest of these penalties is the expulsion of the country from the Council of Europe, which once again underlines the
importance of this issue.

The article examined the legal nature of «pilot decisions», their difference from ordinary decisions. It was found that the pur-
pose of making «pilot decisions» is to identify systemic problems of the state and help in solving them. The paper provides a list
of systemic problems that arose in the practice of the ECHR in cases against Ukraine. On the example of two «pilot decisions»,
«Yuriy Nikolayevich Ivanov v. Ukraine» and «Burmych and others v. Ukraine», specific systemic problems are considered, the

ways in which Ukraine tried to overcome them are analyzed.

The work contains the reasons that lead to the Ukraine failure to comply with court decisions. These factors are broken down
into 3 groups: legal, financial and institutional. The authors propose ways to solve these problems.

Key words: Convention for the Protection of Human Rights and Fundamental Freedoms, judgments of the European Court
of Human Rights, problems of judgments execution of the European court of Human Rights.

Hoc'ranomca npoodaevu. OcHoBHUY 3aKOH YKpai-
HU y 4. 4 cT. 55 3aKpimIioe mpaBo KOXKHOI 0co0u
3BepTaTHCA 3a 3aXMCTOM CBOIX mIpasB i cB0OO K0 BiATIO-
BiITHUX Mi’KHapOAHUX CYAOBUX YCTAHOB YU 0 BiAmO-
BiIHMX OpraHiB MirKHAPOAHUX OpraHisaiiii, 4JieHOM
a00 yUaCHUKOM SIKUX € Y KpaiHa, Mic/isgd BUKOPUCTAHHS
BCixX HallioHAJIbHUX 3ac06iB OpUAMIHOrO 3axucTy [1].
€Bpometicbkuii cya 3 mpas goguan (gaai — €CILII) e
OOHUM 3 TAKUX MisKHAPOJHUX CYIOBUX OPraHiB B cdepi
3aXMCTy IIPaB Ta CBOOO, PillleHHS AKOTO IiAIAraioTh
000B’ A3K0BOMY BUKOHAHHIO HAIIIOIO IePyKaBOI0 BiAIOBiI-
Ho 10 KoHBeHITil TPo 3aXUCT IIPaB Ta OCHOBOIIOJJIOMKHUX
cBo6ox 1950 p. IIpoTre ocTamHiM YacoM CIIOCTepiraeThesa
TeHeHITid HeBUKOHAHHA ¥ Kpainoio pinrers €CILJI, 1o,
30KpeMa, 3yMOBJIEHO HI3KOIO HeJOJIiKiB Y HAI[iOHAJb-
HOMY 3aKOHOAaBCTBi. ToMy HeoOXigHUM € 3’ sICyBAHHA
TIPUYMH Ta CUCTEMHUX TP0O0JIeM, uepes AKi BiI0yBaeThCA
HEeBUKOHAHHS HAIIIOIO eP»KaBOI0 CBOiX 30008’ A3aHb,
nependauenux KoHBEHITi€0 ITPO 3aXUCT IIPaB Ta OCHOBO-
TIOJIOYKHUX CBOOOJ, & TAKOK BJJOCKOHAJIEHHA MEXaHi3My
BUKOHAHHSA HAIIIOIO Jep:kaBoio pimens €CILJI.
Amnanis octaHHiX gocaim:keHs i myoaikaiii. 3a oc-
TAHHINA Yac BiTUMBHAHI HAYKOBIl IPUIIIAIA BEJIUKY
yBary IUTAaHHAM 3aCTOCYBaHHA MIPAaKTUKU €BpoIiei-
CBLKOTO CYly 3 IPaB JIIOAWHY Ta BUKOHAHHSA MOT0 Pi-

meHb. TeopeTUYHUM HiATPYHTAM AAHOTO AOCTiIKeHHA
cTajiu mipaili Takux BueHux aK Y. Kopy [9], C. Bexiko-
Boi[15], O. Kouypu [ 7], B. Miramiko [4], O. [laBuguyka
[6], O. T'oruapenxa [10], I. JIirboBoi [17] Ta inmux, axi
Y CBOIX IIpamAX po3radganu cruenudiky BUKOHaHHA
pimrens €CIIJI B Hatiit gep:kasi Ta BuBUaau mpodiemi
acIeKT! BUKOHAHHSA JaHUX pineHb. HesBaskaouu Ha
Te, 110 AaHi# mpobaeMi mpumigamIoca 6araTo yBaru Ak
3apyO0isKHUMM, TaK i BITUMSHAHNMU HAYKOBIIAMU, DAL,
MMATAHb 3aJUIIAETHCSA HEBUPIIIIEHUM Ta IIOTPedye OiIbI
ryInOOKOro BUBUEHHS.

MeTo¥0 CTATTI € JOCTifKeHHs 0CO0JIMBOCTEN BUKO-
HaHHA pireHb €BPOIEiCbKOTro CyAy 3 ITPaB JIOAUHI Ta
IIPaBOBOTO PEryJI0BAHHA BUKOHAHHSA JaHUX PillleHb
B YKpaiHi, a TaKOK BU3HAUEHHSA CUCTEMHUX Ta CTPYK-
TYPHUX IP00JIEeM B 3a3HAUEHOMY IIPOILECi.

BuknaneHHsI 0CHOBHOTO MaTepiay. YKpaiHa, BcTaB-
1T HA €BPONENChKUI IIJIAX POSBUTKY, oUaja Hab u-
JKeHHS HAI[iOHAJbHOTO 3aKOHOIABCTBA /IO CTAHIAPTIB
MiXXHapOJHOTO IIpaBa, 30KpeMa, Iie IIOMiTHO y cepi
BIPOBAIJKEHHSA €BPONEHChKUX CTAHAAPTIB 3aXUCTy
IIpaB JIOAUHU.

Patudikysasmiu KoHBeHIIit0 TPO 3aXUCT IPAaB JIIO-
IWHU 1 OCHOBOIOJIOMKHUX cBoOO (mati — KoHBeHITia)
3axoHoM Nt 475/97-BP Big 17 nunua 1997 p. mama
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IepskaBa B3sijia Ha cebe meBHI 3000B’ A3aHHS II[OI0 3a-
XMCTY IIPaB Ta cBOOOM JIOAUHU. S30KPeMa, BiAIIOBiTHO
no crareir 32 ra 46 Koupenrii Ykpaina BusHae opuc-
nukitito €CILJI, axa mOIUPIOETHCS Ha BCi MUTaHHA TJIY-
MaueHHd 1 3acTocyBaHHA KOHBEHIIil Ta IPOTOKOJIiB 10
Hel, a TAKOXK 3000B’A3YIOTHCA BUKOHYBATH OCTATOUHI
pimennsa €CILJI B Oyap-AKHUX cIpaBax, Y AKX BOHA €
cropoHoo [2]. TobTo Haia gep:xaBa MOBUHHA He TiJTbKU
BusHaBaTu lopucaukirito ECILJI, a i1 cTrBoproBaTu Heo6-
XigHI yMOBU A1 HAJEKHOTO BUKOHAHHA BUHECEHUX
piItieHb, 1110 3yMOBJIIOE BeJIUKe IPaKTUUHEe 3HAUeHHA
Ta BaromicTh pimmens €CIIJI y chepi saxucTy Ta Bif-
HOBJIEHHS IIPAB JIIOJUHU.

Insa epexTuBHOro BUKOHaHHA pimens ECILJI 6yao
npuitHATO 3aK0H YKpainu «IIpo BUKOHAHHA pillleHs Ta
3aCTOCYBaHHS NPAaKTUKU E€BPOIENCHKOT0 CyIy 3 IpaB
aroaguan» Big 23 msororo 2006 p. Ne 3477-1V (mami —
3akoH «IIpo Bukonanus pintens €ECILJI»). Bigmosigmo
no mamoro 3axkouy «IIpo Bukonauus pintens €CILJI»
pimenua €CIIJI € 0608’ A3KOBUMU AJId BUKOHAHHSA
Yxkpainoio, a npaktuka €CILJI pasom 3 KouBeHirieo
IMOBMHHI 3aCTOCOBYBATHUCSA HAI[IOHAJIbHUMU CYIaMU SIK
JIPKepeJio IpaBa IpU posTiiAi crpas [3].

Bapro sayBaskuTH, 1110 BaroMmor rapaHTieio 3abes-
HeUYeHHs IIPaBa Ha CIIPABENJINBUI CYTOBUN PO3TJIAL €
BUKOHAHHSA HAIIOIO JAeP:KaBOI0 CYJOBUX PillleHb, AKi
HabpaJiu 3aKOHHO1 cuiu. B minzomy B YKpaiHi cTBopeHa
cucrteMa BuKoHaHHA pimens €CIIJI, 3a akoi KoxHe
pinreHHs Mae 6yTu 060B’ I3K0BO BUKOHAHO ePrKaBoIo0.
IIpukan HAIITOI Aep:KaBy 3 IPUAHATTAM 3aKkoHy «IIpo
BuKoHaHHA pimens €CILJI» 3a ominkoio camoro €CIIJI
€ IO3UTUBHUM JOCBiZIOM CHICTEMHOI opraHisairii Ha gep-
JKaBHOMY PiBHi BUKOHaHHS WOTrO pireHs [4, c. 188].

IIpore, Ha Kaab, Ha CHOTOAHI icHYe mpobJiema He-
BUKOHAHHA YKpaiHoio cygoBux pimreus €CILJI, axuit
3a3HAyvae, IM0 BiICyTHICTh HAJIE:KHOTO BUKOHAHHSA Pi-
I1eHb, € mopyineHHaM KoHBeHIIii.

IIpaBoBY OCHOBY 1Js1 3a0e3IIeUueHHA BUKOHAHHS
pimrens €CILJI craHOBUTH, 30KpeMa, cT. 46 Kousen-
1ii, BigmoBigHo mo Akoi Bucoki HorosipHi CTopoHH
3000B’A3YIOThCA BUKOHYBATHU OCTaTOUHi pimenua Cyny
B OyIb-IKUX CIIpaBax, y AIKUX BOHU € cTopoHaMu. J[o
TOro K octaTouHe pimeHHsa Cyny mepemaerbes Kowmi-
TeToBi MiHicTpiB, AKMUI 3MiliCHIOE HATJIA] 34 1OTO BU-
KOHAHHAM [2].

OT:Ke, BUKOHAHHIO HiAIATaIOTh TiJIbKY PillleHHA
€CILJI, aki BigmoBiguo M0 u. 2 cT. 44 KoHuBeHI1ii Haby-
1 ctarycy octaTouHuX. OCTaATOUHNM PillleHHS CTaE:
SIKIIO CTOPOHU 3asIBJIAIOTh, 1110 BOHU HEe 3BePTATUMYTh-
¢4 3 KJIOTIOTAHHSM IIPO MePeJaHHA CIIPABU HA PO3TJIAL
Benukoi manatu, abo uepes TpU MicaIli Bif gaTu mocTa-
HOBJIEHHS PillleHHA, AKIO KJIOMOTAHHSA ITPO ITepeTaHHs
cpaBu Ha po3rJian Beaukoi manaTu He 0yJI0 3asIBJIEHO,
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a00 AKIO KoJerisa Beankoi majgaTy BiAXniise KJIOMOTAH-
Hs IIPO IIepeJaHHs CIPaBU Ha poarisan Besukol namtatu
arigHo 3i crarrero 43 [2].

ITpuHIIUT 060B’ AZKOBOCTi OCTATOUHOTO PillIeHHA
€CILJ, xpim MiKHaAPOIHUX HOPM, IepeadavuacThCsa Ta-
Kok 3axoHoM «IIpo Bukonanua pimens ECILI», axuit
MOKJUKAHUI BPeryaioBaTU BiIHOCUHY, 110 BUHUKAIOTh
y 3B A3KY 3 000B’A3KOM JepKaBy BUKOHATU PillleHHS
€CIIJI y cupaBax mpoTH YKpaiHu.

Ho Toro :x 3akon Ykpaiunu «IIpo BuKoHaBUe IpoBa-
IoKeHHA» Bix 2 uepBHa 2016 p. Ne 1404-VIII ym. 8 4. 1
cT. 3 BCTAHOBJIIOE, 1110 pimmenua ECILJI e BukonaBuUUM
IOKYMEHTOM, AKUIH MMiJIsirae IpUMyCOBOMY BUKOHAHHIO
3 ypaxyBaHHAM 0COOJIMBOCTEMH, ITepeqdaueHNX 3aKOHOM
IIpo Bukouauua pimens CCILJI [5].

B 3axkomni «IIpo Bukonauua pimmens €CIIJI» 3akpi-
IJIeHO, 110 BukKoHauHaM pimrens ECILJI y cupaBax 111010
HAIIol Aep:KaBy € BUILJIATAa BiAIIIKOAYBAHHS, BXKUTTSA
ITOZATKOBUX 3aX0AiB iIHAUBIAYaIbHOTO XapaKkTepy IJIs
BiTHOBJIEHHS MOPYIIIEHUX IPAB CTATYBaYa, a TAKOXK
BJKUTTSA 3aX0iB 3aTaJIbHOT0 XapaKTepy AJIdA 3abesme-
YeHHSA JOAEPyKaHHS JeP:KaBolo 00K eHb KouBeHIrii,
MOPYINIeHHs IKUX BCTAHOBJIEHE PillleHHAM, YCYHEeHHS
HEeJIOJIIKiB CUCTEMHOTO XapaKTepy, AKi JieskaThb B OCHOBI
BusassieHoro €ECILJI mopyieHHsA, a TAKOXK AJId YCYHEHHSA
nigcraB aaa HagxomxeHHa 10 €ECIIJI noxibuux 3aaB
mpotu YKpainu B MmabyTHROMY [3].

Ax caymao 3asnauae O. [JaBuguyk, caMme OHATTS
BukoHaHHdA pimenus €CIIJI 3BicHO He 00MeKyeEThCA
MUTAaHHAM BUILIATH BiAIITKOAYBaHHSA 3a 3aBAAHY 3adB-
HUKOBi MaTepianbuy Ta (a60) HeMaTepiaabHY IITKOAY.
Te um iHITe pimnIeHHA 3 KOHCTATAIli€I0 MOPYIIIeHHS I10-
ao:xeHb KouBenirii mepeagdbavae HeoOXiJHICTh BXKUTH
3axX01U iIHIMBIIyaJIbHOTO Ta 3aTaJILHOTO XapakTepy [6].

Tak, €CIIJ y cupaBi «Ckomapi i I'inta npotu
Itanmii» 3asHaYUB, IO AepP:KaBU-YUaCHUITL 30608’ -
3aJINCh BUKOHYBATH OCTATOYHI PillIeHHA y cIIpaBax,
B IKUX BOHU € CTOPOHAMHY, & TAKOK II[0 BUKOHAHHSA
ITaHUX PillleHb 3AiHCHIOETHCA TiJl KOHTpoJeM Komirte-
Ty MinicTpiB Pagu €Bponu. 3i crarti 46 KonBeHirii,
ak 3asHauus €CILJI, BunnuBae, 1110 CyZOBe PillleH-
HA, y akomy Cyzn 3HaHWIIOB MOPYIIEHHA, TOKJIALA€e Ha
Iep:KaBy-BiAImoBigaua IpaBoBUil 000B’ A30K He IIPOCTO
BUILJIATUTH BiIIIOBIiZHUM ocobaM CyMHU CIIpaBeqINBOI
caruchakiii, a i crtanyBaTu, mig KepiBHUITBOM Ko-
mitery MiHicTpiB, 3anpoBaiskeHHA Y BHYTPIIITHBOIED-
JKaBHOMY IIPABOBOMY IIOJIi BarajibHUX Ta/ab0, AKII0
e HeoOXiJHO, KOHKpeTHUX (IiHAMBiAyaIbHUX) 3aX0-
IiB, CIPAMOBAHUX HA YCYHEHHS IIOPYIIIeHb, BUSBJIE-
Hux CynoMm, i Ha AKOMOTra IIOBHIiIlIe BiIIIKOAYBaHHSA
HACJIiIKiB X mopytieHs. [[o TOro K, mepedyBaouu
nig kourpoaem Kowmitery Minicrpis Pagu €Bponn,
Iep:KaBa-BiIoBimau sauIae 3a co000 mpaBo Ha BUOip
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3aco0iB, 3 OIMTOMOTOIO IKMX BOHA BUKOHYBATUME CBOE
3000B’13aHHA 3a cT. 46 KonBeniIrii, 3a yMoBM AKIIO TaKi
3acobu OyayTh BiATIOBiaT BUCHOBKAM, BUKJIAJEeHUM
y pimmenni €CIIJI[7, c. 117].

ITapramenTchka Acambiesa Pagu €sponu (gami —
ITAPE) e 30 Bepecua 2015 poky yxBaymia pe3oJriolito
«BukoHnanusa pinrens €EBPOIENCHKOTO CYAY 3 IIPaB JII0-
IUHI», HeOOXigHICTE B yXBajeHH] AK01 Oy.jia MmoB’sa3aHa
3 mpobsieMmaMu BuKoHaHHA pimens ECIIJ y neB’atu
Kpainax-uneHax Panu €Bponu, cepen Akmx OyJa YKpa-
ina. ABTop mamxoi pesoJroitii, Kiaac ge Bpis, gas Toro,
100 3MYCHUTH YPALYU JePKaB BUKOHYBATH PillleHHS
€CIIJI, pekomennye ITAPE nonmomarartu geps:xaBaM-
TMOPYUIHUILAM i3 3aIIPOBAAKEeHHAM BiAIOBIiTHUX 3a-
KoHogaBuux 3MiH. Kpim Toro, Bin mpononye Kowmire-
Ty MinicTpiB 3BepraTucsa go €CIIJI 3 muTaHHAMY IIPO
JOTPUMAaHHA KpPaiHo 3000B’ A3aHHSA BUKOHYBATHU yCi
pimtenssa cyny. Ao €CIIJI BcTtaHOBUTS, ITIO AepsKaBa
fioro mopymuia, rogi Komiter MinicTpiB BusHauuTHCA
3 MeTOJIOM IIOKapaHH4A fep:KaBu-nopyirauili. Haltpagu-
KaJbHIMIUM 3 AKUX €, 30KpeMa, BUKJIIOUeHHA KpaiHu
3i ckarany Pagu €sponu [8].

Kpim Toro, YKpaina patudikysaia IIporokos Ne 14
1o KouBenirii, AKuii 3MiHI0O€E KOHTPOJIBLHY CUCTEMY, Bif-
nmoBigHO 1o axkoro Komitery MinicTpiB Hagamo mpaBo
nopymryBatu nepen €CILJI nutansa mpo Hexpogep:KaH-
HA JepsKaBoio-yuyacHuneio Kouseniii, a came, cBoro
3000B’I3aHHS II[OJ0 BUKOHAHHSA OCTATOUHUX PillleHb
€CIIJI. A B pasi BcTaHOBJIEHHSA MOpPyIIeHHA 4. 1 cT. 46
Kougennii, €CIIJI nepenae cipaBy Komitery MinicTpi
3 METOI0 BUMHEHHS He0OXiHMX 3aX0/IiB I10/0 AePKaBU-
yuacHwuiti [9, c. 50].

Huia Hamol Jep:KaBu He HOBOIO € IIPo0JieMa HeBU-
KOHAHHSA CyJoBUX pireHb, Tomy €CILJI sanmpoBanuB
IPOIeAyPY BUHECEHHA «IIiJIOTHUX pilieHb». K 3a-
srauae O. 'oHuUapeHKO, «IiJTOTHI PillleHHA» € 0CO0JIu-
BUM TUIIOM CYJOBUX pileHb, B AKux €CILJI He TinmbKu
KOHCTaTy€ HasABHICTD IIOPYIIIeHb HOJ0KeHb KoHBeHITi1,
MIPOTOKOJIIB 10 Hel, a IIe 3AilCHIOE JeTaJlbHUI aHai3
cuUTyarrii, 1o IpU3BOAUTh 40 BUHUKHEHHS TPYIU Of-
HOTUOHUX nmopyitneHs [10, c. 244]. T'os0BHOIO MeTOO
IaHOI IPOIENYPH € He PO3TJIAL CIPABU Y BBUUANHOMY
MMOPAAKY Ta BCTAHOBJIEHHS (haKTy MOPYIITEHHA OJJHOTO
3 rapaHTOBaHUX NPaB, a HAJAaHHA JOIIOMOTHY AePiKaBi
y BUpillleHHi BiAIOBiAHOI cCTeMHOI TPOOIeMH.

Y npakrtuni €CIIJI 6yso kKoHCcTaTOBaHO 6araTo
cucTeMHUX IpobJieM 1ono Yrpaiau [11]:

1) "KOpCTOKe MOBOAKEHHS 3 0cobaM, SKi mepedyBaiTh
y MicIsIX o0Me:KeHHs YU 11030aBJIeHHS BOJIi;

2) mopyIieHHs IPUHIIUITY PO3YMHOCTI CTPOKiB y -
BiILHOMY Ta KPUMiHAJIbHOMY IIPOBAIKEHH];

3) mopyIlleHHA MpaBa 0coO0u Ha KUTTA, BiICYTHICTH
e(PeKTUBHOTO PO3CIiAyBaHH;

4) mopyIlIeHHsA 3aKOHOIAaBCTBA B YaCTUHI 3aTPUMAaHHA
ocobu Ta TPUMAaHHJ ITIiJ] BAPTOIO;

5) moraHi yMOBU TPpUMaHHSA IIiJ] BAPTOI0, HEHAJAHHS
MeIUYHOI JOIIOMOT;

6) npob6emMu B OyHKIIIOHYBaHHIi Cy/iB;

7) mporajnwHu B 3aKOHOIABCTBIi, IIT0 BiHOCATHCS 0
peryJiroBaHHs ¢cBOOOAM 3i0paHb;

8) HeHaTaHHA Iep:KaBHUMU OpraHaMu KOITiil HeoOXif-
HUX TOKYMEHTIB 3 MaTepiajaMu CIIPaBU IJIA 3BEP-
"HenHsa go €CIILJI.

Poarasaemo mpobsieMu 3 BUKOHAHHAM «IIiJIOTHUX
piIlleHb» i 3aIIPOIIOHOBAHI IIIJIAXY BUPIIIIeHHA Ha IIPU-
KJazai cynoBux pimrens «Opit MukosaiioBuu IBaHOB
npotu YKpaiam» [12]1i « Bypmuy ta inmi nporu Ykpa-
iam» [13].

¥ nepiomy Bunaaky sasaBHuK 0. IBaHoB cKap:KuB-
cs Ha HEBUKOHAHHSA PillleHHS IIPO CTATHEHHS 3 BiliChKO-
BOl YaCTHUHU I'POIIIOBOI KOMIIeHcallil 3a HecTpuMaHe
peuoBe MaliHO Ta PO BUILJIATY I'POIIIOBOI JOIIOMOTH
IIpU 3BiJIbHEHI, a TAKOK Ha HEBUKOHAHHA PillIeHHA PO
CTATHEHHS 3 IeP:KaBHOI BUKOHABYOI CJIYKOU BiAIITKO-
IyBaHHS MaTepiaJbHOI Ta MOPAJIbHOI IITKOIH.

Cynm KOHCTaTyBaB y I[bOMY BUIIAKY ITOPYIIIeHHA 4. 1
ct. 6 KouBenii (edyekTuBHUI focTy 10 cyay) [2]. Bymro
3a3HaveHo, 110 IIPaBo Ha Cy[I, 3axXuileHe cT. 6, 0yso 6
imro3opHUM, IKOU HallioHAJIbHA ITpaBoBa cucTemMa Bu-
cokoi JloroBipuoi CTopoHM 103BOJIANA, 11100 OCTATOUHE,
000B’A3KO0BE JJIs1 BUKOHAHHS CYA0Be PillleHHsA 3aIM-
I1aJ10CsA HeBUKOHAHUM HA IITKOAY Oyab-sAKii 3i cTopiH.

Taxo:k 6ys10 mopyiienus ct. 1 IIporokoay Ne 1 (mpa-
BO Ha MaiiHO). BigcyTHiCTb y 3aABHUKA MOKJIUBOCTI J0-
MOTTHUCSA BUKOHAHHS CYZOBOTO PillleHHA, BUHECEHOT0 Ha
OTO KOPUCTh, CTAHOBUTD BTPYUYAHHS y IIPABO HA MUPHE
BOJIOAIHHSA MalfHOM, fAK Iie TTepea0aueHo IepIIuM pedyeH-
HAM mepioro myHKTY craTTi 1 Ilepiroro mporoxoary [14].

II1e 6yna mopymrena crarta 13 Kousenrii (BigcyT-
HicTb epeKTHUBHUX 3ac00iB 3axucty) [2]. EhexTuBHiCTH
3aco0y IOPUINYHOTO 3aXUCTY Yy 3HAUEHHI ITiel cTaTTi He
3aJIeKUThH BiJl BUBHAUEHOCTi CIPUATINBOTO JIJIA 3adBHU-
Ka pe3yJbTary. BogHouac 3acib I0pUAUIHOIO 3aXUCTY,
AKOTO BUMAarae crartda 13, mae 6yTu eeKTUBHUM K
3 IPaKTUYHOI, TaK i 3 IpaBOBOI TOUKM 30PY, TOOTO Ta-
KUM, 110 a00 3ammobirae mopyIeHHIO Y1 HOT0 IIOBTOPEH-
HIO B IOJAJILIIIOMY, a00 3a0e3meuye afeKBaTHe BiIITKO-
IyBAHHS 34 Te UM iHIIe MOPYIIeHHs, TKe BiKe BiI0yI0Ch.

Cyn 3aiiHAB MO3UIIiI0, III0 JePKaBa He MOYKe BUIIPAB-
JTOBYBaTH HeCTauyelo KOIITiB HEBUKOHAHHSA CYLOBUX
pimieHb, BUHECEHUX ITOJ0 AePKaBHUX IIiIIPHUEMCTB
Ta OPraHiB Aep:KaBHOI BJaAM, TOMY IIIO caMe Ha JIep-
JKaBy IMOKJIaJeHu 0008’ 130K Ta BiAHoBigaabHiCcTh
3a BUKOHAHHSA OCTATOYHUX CYAOBUX pimteHb. TaKkox
B YKPaiHCbKOMY OIOMKeTi € Opak OI0»KeTHUX KOIIITiB,
JIep:KaBHI BUKOHABIILI He IPAI0I0Th e()eKTUBHO, TOMY
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B HaI[iOHAJILHOMY 3aKOHOJABCTBI € 0araTo HeI0IiKiB,
3a 10 BiAMOBiJaIbHICTD Hece Jep:kaBa.

Cynz mocTaHOBUB, IO Jlep:KaBa-BiAIIOBijau ITOBUH-
Ha HEBiIKJaIHO — He ITi3Hillle HidK YIPOAOBIK OJHOTO
POKY Bif maTu, Ha AKY Ile pillleHHs HabyBae cTaTycy
OCTaTOYHOTO, 3aIIPOBAJINTHU B HAIliOHAJIBHIN ITPaBOBii
cucTeMi BiATIoBigHME 3aci0 IOPUAUYHOTO 3aXUCTY ab0
HoeJHAHHS TAKUX 3aC00iB Ta 3a0e3meunTu, 1100 TaK it
3acib uu 3acobu BifgmoBiganu AK y Teopii, Tak i Ha mpak-
THUIIi KJIIOUOBUM KpuTepiam, aki Cyx BCTaHOBUB y CBOit
OpaxkTHUIll 1 Ha AKi 3HOBY BKas3aB y I[bOMY piIlleHHi.

VYKpaiHa Ha BUKOHAHHS I[LOTO PillleHHSA IPUAHIIA
3akou Ykpaiuu «IIpo rapanTii gep:xaBu om0 BUKO-
HaHHA cyJ0oBuUX pimenb» y 2012 p [15, c. 22]. Bin Bu-
ABUCSA Hee(peKTUBHUM, TOMY IIT0 iCHY€ HeIOCTATHICTD
KOIITiB (HampukJaanm, y 2018 p. BUKOHAHHSA OUiKyBaIu
CyIOBi pimneHHsa Ha 3arajabHy cymy 4, 612 miupz. rpH)
[16, c. 19]. Taro:x TPOAOBIKUIU AiATU AeAKi MopaTopii,
CYIU IPOJOBIKUIN BiAMOBJIATHUCS 3aJ0BOJIbHATHI 3aIBU
PO 3MiHy cIIoco0y Ta MOPAAKY BUKOHAHHS PillleHHA.

¥V 2014 p. 6ya yxBasnena [ToctamoBa Kabinery Mimi-
cTpiB YKpainu (mani — Kabwminy) «IIpo saTBepmxeHHA
ITopsaaky morarieHHA 3a00PTrOBAHOCTI 3a PillIeHHAMU
Cyly, BUKOHAHHA AKNX FapaHTYETHCA AePKaBOIO»
Ne 440, y 2015 p. — ITocranoBa Kabminy «eaki mu-
TaHHA BUKOHAHHSA PillleHb CYIiB, 110 TapaHTOBaHI Aep-
’KaBOI0, a TaKOK pPiIlleHb €BPOMEICbKOro Cyay 3 IpaB
aoguan» Ne 703. OgHak I11i aKTH ypsaay BUABUJINCA He
JIOIIOMOTJIN TOCATTH 0a’KaHOTro pe3yJIbTaTy, TOMY IO IIe-
penbdavasi JOBTUI CTPOK TOTAIIeHHA 3a00PTrOBaHOCTI,
HEIIOKPUTTSA BiJICOTKOBOIO CTaBKOIO iHMIALITHUX BTpAT,
BicyTHiCTh OasKaHHA y 3aABHUKIB 0/IePyKaTH BEKCeJIi.

3 HOBUTUBHUX MOMEHTIB MOKHA BiIBHAUUTH, II[O
B IIVX HOPMaTUBHUX aKTax 0yB mepeadaueHuni Mopsa oK
CTATHEHHS KOIITiB O0PKHUKOM 32 AKUM € JepKaBHUMI
opraH, a TaK0K BCTAHOBJIEHO UEPTOBiCTDH MOTaIlIeHHA
3a00pProBaHOCTI 34 PillIEHHAMU CYLY.

VY npyromy pimtenni sassuuku JI. Bypmuu, I'. Apem-
uyk, O. Bapasa, }O. He6opauko nogaiau ckapru go Cymy
HA HeBUKOHAHHSA PIillleHHA CYIy II[00 BUILJIATH iM J[0-
TIOMOTH, y T.4Y. JOTIOMOTH SIK ITOCTPAKIATINM YHACTITOK
YopHoOMIbCHKOI KaTacTpodu. 3aABHUK i AITPUEMCTBO
IIpAT «IsossaMnisi» — HeBUKOHAHHS PillleHHS IPO CTAT-
HeHHS KOIITIiB 3 AeprKaBHOTO IIiAITPUEMCTBA.

Cyn KoHCTaTyBaB MOPYIIIEHHS TUX Ke CAaMUX TIpa-
BOBUX HODM, 1110 i B pimenHi «¥Opiit MukosmaiioBuu
IBamoB mpotu YKpainu», a came 4. 1 ct. 6 KouBenrrii
(epeKTUBHUI TOCTYII 10 cyny), cT. 1 IIpoTokomy Ne 1
(rpaBo Ha maiiuo) i ct. 13 KonBenitii (BizcyTHiCTE edek-
TUBHUX 3aC00iB 3aXUCTY).

V¥ miit cupasi 6ysi0 06’exmano 12 143 aHamorivHux
cupas (38 Hux 7741 cupaB — KOMYHiIKOBaHO 3 yPAIOM
VYxpainu, 4502 — He KOMYHIKOBaHO), TOAAHUX IO CYIY
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nporarom 2013—-2017 pp., SKi MaOTh COLILHY CUCTEM-
HY Opo0JeMy — HeBUKOHAHHS PillleHb HAI[IOHAJbHUX
CyIiB, 1110 KOHcTaToBaHa y pimenHi «Opiit Mukosaa-
ioBuu IBaHOB TpoTH YKpaiHum».

Cyn Bupiius, 1110 TOBTOPEHHA OAHUX 1 TUX caMUX
BUCHOBKIB y BeJINUE3Hil KiJIBKOCTI CXOXKUX pillleHb
He CIIPUSATHUME JOCATHEHHIO CIIPABeJMBOCTI i uIie
HaKJIaJe iCTOTHUH TATap HAa pecypcu CyA0BOTO OpTaHy.
TaxkosK Iie He CIIPUATHIME ITOCUJIeHHIO 3aXUCTY IPaB
gionuHY 3rigHo 3 KouBeHrriero. [laHi mpobiemu Mo-
JKYTh OyTH aZleKBaTHO BUPIIIIEHi JUIIIe MiK TepiKaBoio-
BigmoBimauem, 3 oguoro 60ky, Ta Komiterom MinicTpis,
3 iHIIIOr0, OCKiJIbLKY OCTAHHINI Mae MOBHOBaXKeHHS,
BigmoBigHo mo 1. 2 c¢T. 46 KoHBeHIIil KOHTPOJIIOBATH
BUKOHaHHA pinteus Cyxy [2].

€CIIJI 3azuaums, 1110 AaHAJOTiUHI cIpaBu, BUHECEe-
Hi IIicJisg maHoro pimieHHs OyAyTh BUJIYUEHi 3 peecTpy
Ta nepenafi 1o Komitery MiHicTpiB 1151 KOHTPOJIIO 3a
BukoHaHHAM. Cy[ 3a0e3meUnTh HaJIeKHe iHPOpMYyBaH-
ua Komiter Minictpis Ta Pagy €Bponu mpo 6yab-aki
monibHi crpaBu i BimmoBigHI 3MiHM, 1110 CTOCYIOTHCA
aHaAJOTIYHUX CIPAaB.

Ile pimennsa craigo peBoJoniiHuM, ToMy 1110 €CILJI
He posrianaB 12143 cupas, a ogpasy mmepeaas ix g0
Kowmirery MinicTpis, 11106 TO# pasoM i3 yKpaiHCbKUM
YPAIOM BUPIIIIUB I[I0 CUCTEMHY ITPo0JeMy. 3 TOTO Yacy
Bci HOBI ckapru go Cyay 3 IbOr0 MUTAHHS IIePeIaloThC
oxpasy mo Komitery MiHicTpiB.

Cuain 3a3HAUNTH, IO TAKY PATUKAJIbHY ITO3UILIIO CY/T
3aliHAB Uepes Te, I10 BCyIeped YNCJIeHHUM PeKOMeH1a-
uiam Komirery MinicTpiB Ta 3ycuib IpUBEPHYTH yBary
o IpobJieM” HEBUKOHAHHS PillleHb HAIliOHAJIBbHUX CY-
IiB, YKpaiHoio He O0yJI0 BXKUTO HAJEKHUX 3aC00iB AJIsd
BUPIIIIEeHHA CUCTEeMHOI IpobaeMu.

Cyn mommomaraB y BUpPiIlIeHHi IIbOTO IUTAHHSA TOMI,
koau Komiter MiHicTpiB cmemianabuo gia YKpainu
PO3POOUB CTPATETiO AJIA MOMIYKY JOBTOCTPOKOBOTO
pineHHs IpPo0JieMy HEBUKOHAHHA KPaiHOIO PillleHb
HanionasbHuX cyaiB y 2016 p. I1a crpareria ckaaga-
nacda 3 3 myHKTiB [11, c. 16]:

1. O6paxyBaHHA CyMu 3a00PTOBAHOCTI, IKA BUHUKJIA
y 3B’A3KY 3 HEBUKOHAHHAM B YKpaiHi pirreHs HaItio-
HaJIbHUX CyaiB. 3a60proBaHiCcTh 3a PillleHHAMU HAIli-
oHaMbHUX cyaiB cranom Ha 2018 p. ckiazana 6IU3bKO
31 mapxa. rpu [16, c. 18].

2. 3anpoBaKeHHs CXeM BUILJIAT 3 IeBHUMU YMO-
BaMMU, IO MiCTATH aJbTePHATUBHI TPOTO3MUITil AJIs 3a-
Oe3meueHHS BUKOHAHHS PillleHHSA.

3. BHeceHHs 3MiH 10 Jep:KaBHOTO OI0:KeTy YKpaiHu
s 3abes3meueHHA BAILIAT.

Ykpaina HaMarajaucs BUPimuTu npobaemy 30iab-
mreHHAM (iHaHCYBaHHA O0AKeTHOI mporpamu 4040
«3axoau 11010 BUKOHAHHS PillleHb CyIy, 110 TapaH-
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TOBaHi Jep:KaBOI0», TOMY III0 BOHA He IIOKPUBAE BCiX
BUTPAT Jep:KaBU uepes HeJOCTATHICTh (DiHaHCYBaHHS.
OpHaK KOIIITIiB AOCi He BUCTayae, 1100 BUKOHATH BCi
CYZIOBi pillteHHA.

Y 2018 p. 6yna cupoba HOJinIIUTH CTAHOBUIIE
1ITOZI0 BUKOHAHHA PiIeHs 3a gomomoro IIpoekTy 3a-
KoHY «IIpo BHeCeHHs 3MiH 10 JeAKNX 3aKOHOJaBUNX
aKTiB YKpaiHu 11010 MOA0JaHHA IpobieMu 3a60pro-
BaHOCTI ep:xaBU 3a pimreHHaMu cymgiB» Ne 8533 Bif
26.06.2018, ommak BiH TaKOK He mependayaB MOI0-
JaHHSA HeTaTUBHUX HACJiIKiB TOBHOIO Mip0OI0, TOMY
110 He 0yJI0 BUPiIlIeHO IUTAHHS IIPO BiAIOBiJAIbHICTE
JIlepsKaBu 3a 60Pru Jep:KaBHUX IIiITIPUEMCTB, II10 IIepe-
OyBaloTh y mpoleaypi JikBigairii, He 6ysI0 3HATO Mopa-
Topiii ToIo. Ileit mpoeKT 6yJI0 BiAKINKAHO.

ARi npuumHY HEBUKOHAHHA Y KPaiHOIO CYyIOBUX
pimeus? Paga €Bponu y cBOiX BUCHOBKAX 3a3Havae 3
rpymnu nepironpuyus [17, c. 5].

Ho mepiroi rpynu HaJeKaTh IPaBOBi UNHHUKU.
Cioiu BXOIATh HeIOJiKY B 3aKOHOLABCTBi, MopaTopii.

Ho npyroi rpynu BigHOCATHCA (DiHAHCOBL IPUUNHU.
ITe macammepen HegocTaTHE DiHAHCYBAaHHSA BUTPAT Ha
BUKOHAHHS CYJIOBUX PiIlleHb.

o TpeThol rpyny — HaWYUCJIEHHINI0l — HaJeXKaThb
iHCTHUTYLi#iHI YnHHUKY (HeJoJiKu npakTtuku). Cionu
MOKHAa BKJIIOUUTHU ITPOOJIEeMHU MI0A0 00Ky HEBUKO-
HAHUX CYJOBUX PillleHb, KOPYIILif0, IPOTUCTOSIHHSI
Jeps:KaBHUX i IPpUBATHUX BUKOHABIIIB, HOTAaHY KOOP-
OUHAIII0 MisK PiBHUMU TiJIKaMu BJaau Ta iH.

MosxHa 3aIpONOHYBATHU TaKi IMIJIAXYU BUPIIIIeHHA
X IpodJIeM.

ITo-miepie, gepskaBa MOBUHHA IPOBOJAUTU IVIMOOKMIA
aHAaJi3 cuTyallii om0 HeBUKOHAHHS CYIOBUX PillleHb.
Bin BKJtouae B cebe BUBUEHHSA BUKOHABUNX JOKYMEH-
TiB, cyM 3a00PTOBAHOCTi, MOCHiMKeHHA XapaKTepy
i moxomKeHHA OOPTiB.

IToTpi6HO BAOCKOHAJIUTY HAIliOHAJIbHE 3aKOHOAAB-
ctBo. Hanmpukiaan, B 3akon Ykpaiuu «IIpo rapanrii
JIep’KaBU 11010 BUKOHAHHA CYJJOBUX PillleHb» MOXKHA
BKJIIOUNTH IIPABOBY HOPMY IIPO IIPABO JePKaBHUX BUKO-
HAaBIIiB 3BePTATUCS I0 OOPKHUKA 3 BUMOTOI0 BUSHAUNTH
cyMy 3a00ProBaHOCTi 3a pPillleHHAMY 3000B’ A3aILHOTO
xXapaxTepy.

Taxo:x Tpeba BCTaHOBUTH a0COJIIOTHY 3a00POHY Ha
MPUNHATTS 3aKOHOJaBCTBA, 110 MEePEITKOIKAE BUKO-
HaHHIO PillleHb (MOPATOPiiB) Ta BCTAHOBJIIOE TAPAHTII,
He TmigKpinyeHi gep:xaBHEUM 00 KeTOM. UMHHE 3aK0-
HOJABCTBO 3 TAKMMHU HOpMAaMu Tpeba CKacyBaTH.

HeprkaBa moOBMHHA KOHTPOJIIOBATU 34 JOIOMOTOIO
BiIIOBiTHUX MepP:KaBHUX OPraHiB BUKOHAHHS PillleHb
HaI[iOHAJIbHUX CY/iB, 30KPEeMa B YaCTUHI COIliaIbHUX
BUILIAT i IEHCi#, 11100 He AOIIyCTUTU IIOBTOPEHHS Ipere-
IeHTy, K y cripaBi « Bypmuy Ta immri mpotu Yrpainm».

ITo-gpyre, y uacTuHi BupiieHHa (piHaHCOBUX IPO-
6JieM Tpeba 361 bIINTY (hiHaHCYBaHHS OI0I2KETHOI IIPOo-
rpamu 4040, TOMY 1110 HEIOCTATHICTD KOIIITiB IIePEITKOI-
JKae€ yCIinuoMy (hyHKITIOHYBaHHIO ITiel mporpamu. Bapto
MIOTOAUTHCS 3 peKoMeHaaItiero Pagu €Bponu, y axii
3a3HAYEHO, ITI0 JepPrKaBa MOBUHHA ITOTaIIaTu 3a00pro-
BaHICTh Iepe PUANYHUME 0cO0aMu uepe3 MexXaHisM
KasHauelChbKIX BEKCeJIiB 3 BUILJIATOIO BiIIIOBiAHIX Bimco-
TKiB i MOKJIMBiCTIO 06Giry obstirariit Ha puaKy [17, c. 6].

ITo-Tpere, g BupinieHHA iIHCTUTYIITHUX TPOOIEM
OOTPiOHO CTBOPUTH BiAIIOBiAHI peecTpu HaceJeHHS,
0aHKiBChKUX PAxXyHKiB, COIiaJbHUX IiILT. BaKauBum
€ 3B’ 180K MiK €CIUHUM Jep:KaBHUM PEECTPOM CYAOBUX
pimens i ABTOMaTr30BaHOK CUCTEMOIO BUKOHABUOTO
IIPOBaJPKEHHS.

T'inKm BiIagy mOBUHHI 3JIar0IXKEeHO B3aEMOIIATH MisK
00010 3 METOIO IIiITOTOBKY TA BIPOBAKeHHA e(DeKTUB-
HUX i KOMIIJIEKCHHIX 3ac00iB BUPiIlIeHHA MPo0JieM, 110
MIPU3BOJATE 10 HEBUKOHAHHSA CYJOBUX PillleHb.

BucuoBku. IIpoanasnisyBaBiiy cydyacHu cTaH BU-
KOoHaHHA YKpaiHoio pimens €CILJI, moskHa 3podutu
HACTYIIHi BUCHOBKH.

1. OOpasBIIu ILIAX €BPOIECHKOr0 PO3BUTKY, ¥ Kpa-
iHa MOBMHHA He TiIbKY BusHaBaTu opucaukirizo €CILI,
a I1e I BUKOHYBATH OCTATOYHI PillleHHA IIHOT'0 CYL0BOTO
oprany. Ciiz 3BepHYTHU yBary, 1110 BUKOHAHHSA PiIlleHb
€CILJI He TOBUHHO 00MEKYBATHUCA BUILIATOIO CITPABEIJIN-
Boi catucaxirii. [lep:kaBa MOBUHHA BJKUBATH 3aXO/IiB 3a-
TraJILHOI'O Ta iHAUBIIyaJIHLHOI0 XapaKkTepy, 11106 3amodirtu
BUHUKHEHHIO MOAiOHUX MPeIeleHTiB y MaliOyTHEOMY .

2. He MeHII Ba)KJIUBUM € BUKOHAHHS «IiJIOTHUX
pimenb», y axux €CILJI 3azHauae cucteMHi mpobyemu,
1110 BUHUKAIOTH Y IPABOBiii, (PiHAHCOBIi, iHCTUTYIIiMHi i1
cepi giaabHOCTI HEeprKaBuU.

ITi mpo6aemMu moTpebyOTh KOMIJIEKCHOTO BUPi-
IIeHHA HacaMIlepes IIIJIIX0M BIOCKOHAJIEHHA HaIlio-
HAJIbHOT'O 3aKOHOJAaBCTBA, HAOJIMIKEeHHSA HI0T0 10 BUMOT
Kousenmii.

IToBuuHa 3MiHIOBaTHCS Ha Kpallie i piHamcoBa chepa
100 BUKOHAHHS PillleHb, aJKe Y TPaBOBUX CUCTEMAX
PO3BUHEHUX KPaiH CBiTY IpaBo JIIOAMHU Ha CyJ ITocifae
onHe 3 HallBasKJIMBiIMux Micib. Kosu gepsxkaBa He Bu-
KoHye pimenns ak €CIIJI, Tak i B1acHux cyaiB, BoHA
CTaBUTD ITiJl CYMHiB iCHyBaHHSA TaKkoTO IIpaBa.

IHCcTUTYIiliH]I TpO6GIeMU BUPINTYIOTHCA ILJIAXOM
CTBOPEHHSA BiJIOBIZHUX PeECTPiB 3 IIPO30POIO0 iH(DOP-
Maitiero. Bmaaum pitlieHHAM € B3ATTA Ha 00JIiK Jepika-
BOIO HEBUKOHAHMX CYJOBUX PillleHb i MPUTATHEHHS 10
BigmoBigasbHOCTI Cy0’€KTiB BIaJHNX IOBHOBAXKEHD,
AK1 B IIbOMY BUHHi.

3. 'apHOIO0 IPaKTUKOIO A ¥ KpaiHu cTarne oOMiH
JIOCBiZIOM 3 iHIITMMY PO3SBUHEHUMY KpalHAMMU, JI€ € BUCO-
KU piBeHb aBTOMATU3AaIlii BUKOHABUOTO ITPOBAIMKEHHS.
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MDKHAPO/JHO-IMPABOBI MPObJIEMU NOBEPHEHHS
KYNbTYPHUX LIIHHOCTEN Y CBITJII CY10BOIO NPELIEJEHTY

MEXAYHAPOJHO-NMPABOBbBIE NMPObBJIEMbI BO3BPALLIEEHIA
KYJIbTYPHbIX LEHHOCTEN B KOHTEKCTE CYAEBHOIO NMPELLEAEHTA

INTERNATIONAL LEGAL PROBLEMS OF RETURN
OF CULTURAL VALUES IN THE CONTEXT OF JUDICIAL CASE

AHoTauis. CTaTTio npucBsyeHo npobiemi MixKHaPOGHO-NPABOBO20 Pe2y/Il0BAHHS MOBEPHEHHS Ky/bTYPHUX LiiHHOCTe! go
KpaiHy NOXOgXeHHS. ABTOpY AHA/I3YIOTb eTanu CTAHOBIGHHS IHCTUTYTY 3AXMCTY KY/IbTYPHUX LiHHOCTeN Ha HaUiOHA/IbHOMY Td
MiXXHAPOGHOMY PIiBHSX. [JOCAIGXKYETLCS CUCTEMA MiXKHAOPOGHUX O20BOPIB, IO CTAHOB/ATL HOPMATHUBHY 0A3Y MiXJepKaBHO20
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cniBpobiTHMLTBA y cepi MoBepHEHHSs Ky/bTYPHUX LiHHOCTed, poib OOH, FOHECKO Ta iHWMX MiXXHAPOGHUX Op2aHi3auii y
CTBOPEHHi eeKTUBHUX MEXAHI3MiB PO3B’A3AHHS CYrepedoK HaBKOJIO MOBEPHeHHS MPegMETIiB Ky/bTypHOI cnagiymHu. Ocobm-
By yBa2y aBToOpu NpUGInaioTb Crpasi 3a Mo3080M YKpaiHU go YHiBepcuteTy AMCTepgama npo noBepHeHHs My3eiHMX eKCro-
HaTiB BucTaBku «Ckifcbke 3010T0», ika Oyna opaaHi30BaHa y HigepnaHgax 3a go20BOPOM MiX YKPAiHCbKOK CTOPOHOK Td
My3eem Annapga l1ipcoHa Ha noyatky 2014 poky. Y poboTi GHaRi3yioTbCs AKTU MiXKHAPOGHMX OP2aHI3aLiii Ta HALiOHAIbHO20
30KOHOGABCTBA YKPAiHM L0GO HACNIGKIB OKynavii KpuMCbKo20 MiBOCTPOBA Pociricbkoto degepalieio, getaabHO aHAM3YTbCA
I0/10)KeHHs1 gO20BOPY MO3MKM, HA NIJCTABI IKO20 UiHHOCTI yKPaiHCbKMX My3eiB 6yau BuBe3eHi gas geMoHCTpauii Ha BUCTABL y
Higepnangax. ABTopu niggaroTb KPUTUYHOMY AHAJI3Y AP2YMEHTH KPUMCbKMX MY3€iB, L0 3HAXOGATbCA HA HeMigKOHTPOJIbHIl
YKpaiHi TepuTopii, 0go HasABHOCTI Y HUX «[PpABA 0nepaTnBHOR20 yrpasiiHHA» HA BUBe3eHi eKCoHATH i HABOGATb MepeKoH/INBI
goKasu, Lo nigTBepgxKyioTb MPABO BAACHOCTI YKPAiHM HA BCi TUMYACOBO BUBE3eHi My3eiHi LiHHOCTI. Ha nigcTasi npoBegeHo20
aHanisy aBTopm goxogaTb BUCHOBKY MPO Te, LU0 CMiIbHAMM 3YCUANSMU MiXXHOPOGHO20 CMiBTOBAPUCTBA Y XX CTOANITTI Oy/n po3-
pobJieHi MiXKHAPOgHi CTAHGAPTY 3AXUCTY KYJIbTYPHUX LiHHOCTEV T epeKTUBHI MexaHi3mu ix noBepHeHHs! 3aKOHHUM BOJIOGiib-
UM, Y1HHI HOpMU MixKHaPOgHO20 Ny6/1iYHO20 MPABA TA HOPMK HALIOHAIbHO20 30KOHOGABCTBA YKpAiHu, 0OpaHi B pe3ynbTarti
KOAI3iiHO20 pe_y/toBaHHA, gaioTb MigCTABY CTBEPYXKYBATH, WO YKPAIHA € BAACHULIGIO YCIX MY3€MHMX eKCMOHATIB, L0 CTAHOBM-
Jn exkcro3uLito BUCTaBky «CKighcbke 30/10T0».

KntoyoBi cnosa: MixxHapogHe npaso, Ky/bTypHi LiHHOCTI, MOBEPHEHHS §O KpaiH1 MOXOG)KeHHS, He3AKOHHE BUBE3eHHS! KyJlb-
TYPHMX LiHHOCTe¥, pO3ipBAHHS §O20BOPY BHACAIGOK 3MiHM 0OCTABUH.

AHHoTaumsa. CTaTbs NOCBALEHa NpobemMe MexqyHapogHO-NPABOBO20 Pe2yIMPOBAHMS BO3BPALLEHMS Ky IbTYPHbIX LieH-
HOCTeli B CTPAHy NPOMCXOKgeHMs. ABTOPbI QHAAN3UPYIOT 3TArbl CTAHOBAGHNS MHCTUTYTA 3ALMTbI KY/IbTYPHbIX LIeHHOCTel Ha
HALMOHALHOM 1 M@KJyHapOgHOM YPOBHAX. VIccaegyeTcs CucTeMa MexgyHapogHbIX go20BOPOB, COCTABASIIOLLMX HOPMATUBHYIO
6a3y Mex20CygapcTBeHHO020 COTPYGHUYECTBA B Cepe BO3BPALLEHMS KYbTYPHbIX LieHHocTel, ponb OOH, FOHECKO 1 gpyaux
MEXXgyHapOgHbIX 0P2aHN3ALMIA B CO3GAHNN 3PPHEKTUBHbIX MEXAHM3MOB PA3PeLLIeHNSs CIIOPOB HACYET BO3BPALLEHMS MPegMeToB
Ky/IbTypHO20 Hacnegus. Ocoboe BHUMAHVe aBTOPbI YgensioT geay no UcKy YKpanHbl K YHuBepcuTeTy AMCTepgama o Bo3Bpatie-
HIM My3eliHbIX SKCMOHATOB BbICTABKM «CKUPCKOe 3010T0», KOTopas Oblia 0p2aHN30BaHA B HUGepaHgax no go20Bopy Mexgy
YKPAMHCKOW CTOPOHOV 1 My3eem Annapga lupcoHa B Hauane 2014 20ga. B paboTe aHAnM3nNpyoTCsa aKTbl MeXGyHAPOGHbIX
0p2aHU3aLMI M HALMOHAbHO20 3AKOHOGATE/IbCTBA YKPAMHbI O MOCAEGCTBUSAX OKKYNaLmm KpbIMCKO20 Mo/lyoCTpoBa Poccuii-
cKoii degepatmeri, nogpobHO AHAM3MPYIOTCH MONOXKEHMS JO20BOPA 3a¥ima, HA OCHOBAHMM KOTOPOR20 LIeHHOCTH YKPAMHCKIX
My3eeB Obl/int BblBE3€HbI G151 GeMOHCTPALMM HA BbICTABKE B H1gepnaHgax. ABTOpbI 0gBep2aloT KpUTMYECKOMY HAU3Y dpay-
MEHTbI KPbIMCKMX My3eeB, HOXOGALUMXCA Ha HEMOGKOHTPO/IbHOM YKpauHe Tepputopum, 0 HaAUYUm y HUX «Npasa onepaTnsHo20
ynpaB/ieHnsi» Ha BbiBe3eHHbIe SKCIOHATbI U MPUBOGAT ybeguTesibHble JOKa3aTeabCTBd, MOgTBePXgaloLyme npaso coOCTBEHHO-
CTW YKPAaunHbl HA BCe BPEMEHHO BbiBe3eHHbIe My3eliHble LIeHHOCTU. Ha 0CHOBAHMM NPOBegeHHO20 AHA/N3a aBTOPbI MPUX0gAT
K BbIBOGY O TOM, 4TO COBMECTHbIMM YCUANSMM MEXJYHAPOgHO20 coo0LLiecTBa B XX Beke Oblin pa3paboTaHbl MexgyHapogHble
CTAHGAPTbI 3ALMTbI Ky/IbTYPHbIX LIEHHOCTeNi 1 3PPeKTHBHbIEe MeXaHN3MbI X BO3BPATA 3aKOHHbIM B/1age/bLam. [leficTBytolme
HOPMbI MEXXgyHaPOgHO20 MybM4HO20 NPasd M HOPMbI HALMOHA/IbHO20 3aKOHOGATeNbCTBA YKPauHbl, U30paHHbIe B pe3y/ibTaTte
KO/IM3MOHHO20 pe_yIMPOBAHMS, gatoT OCHOBAHMA YTBEPXKGATb, YTO YKPAUHA ABAACTCA BAgenLIel BCex My3eiiHbIX 3KCMoHATOB,
COCTAB/IS/IM SKCMO3NLMIO BbICTABKM «CKUPCKOE 30/10TO».

KnoueBble cioBa: MexgyHapogHoe rnpaso, Ky/bTypHbIe LeHHOCTH, BO3BPALLeHMe B CTPAHY MPOMCXOXKJeHUS, He3AKOHHbINA
BbIBO3 KY/IbTYPHbIX LIEHHOCTeli, paCTOPKEeHMs gO20BOPA BCIEJCTBME U3MEHeHNs 0OCTOATENbCTB.

Summary. The article is devoted to the problem of international legal regulation of returning the cultural assets to the coun-
try of origin. The authors analyze the stages of the institution for the protection of cultural values development at the national
and international levels. The article examines the system of international treaties that constitute the legislative framework of
interstate cooperation in the field of returning cultural assets, the role of the UN, UNESCO and other international organiza-
tions in creating effective mechanisms for resolving disputes around returning cultural heritage items. The authors pay special
attention to the case of Ukraine’s claim to the University of Amsterdam on their turn of museum exhibits of the Scythian Gold
exhibition, which was organized in the Netherlands under an agreement between the Ukrainian side and the Allard Pearson
Museum in early 2014. The paper analyzes the acts of international organizations and national legislation of Ukraine on the
consequences of the occupation of the Crimean Peninsula by the Russian Federation, and analyzes in detail the provisions of
the loan agreement, which served as a basis for demonstrating the assets of Ukrainian museums at an exhibition in the Nether-
lands. The authors critically analyze the arguments of the Crimean museums located on the territory uncontrolled by Ukraine,
about having «the right of operational management» for the exported exhibits and provide convincing evidence confirming the
ownership of Ukraine for all the temporarily exported museum values. Based on the analysis carried out, the authors come to
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the conclusion that the international standards for the protection of cultural assets and effective mechanisms for their return
to their rightful owners have been developed by the joint efforts of the international community in the twentieth century. The
current provisions of international public law and the national legislation of Ukraine, chosen as a result of conflict of legal reg-
ulation, give solid grounds to assert that Ukraine is the rightful owner of all museum assets of the exhibition «Scythian gold>».
Key words: international law, cultural values, returns to country of origin, illegal removal of cultural property, termination of

a contract due to changed circumstances.

Hoc'raﬂomca npo6aeMu. 3aXuCT KyJIbTYPHOI cIIaji-
IUHY B YKpaiHi HaOyB 0COOJIMBOI TOCTPOTH BHACJTI-
IOK aKTy arpecii Ta okymnarii PociticbKoro Pemeparriero
AsrtonomHOI pecnyosiku Kpum. Craryc Kpumy, ak
OKYIIOBaHOI TepUTOPii, 00yMOBIIIOE HEOOXiJHICTH pea-
Jaisarii YRpaiHOO KOMILJIEKCY CHelliaJIbHUX 3aX0/iB,
CIPAMOBaHUX Ha 30epeKeHHA KYJIbTYPHUX I[IHHOC-
Tel, AK1 HaJIe;KaTh HaITi gepsxasi. Uepes BicyTHICTH
MOKJIMBOCTI 3ilicCHeHHA (haKTUUIHOTO e(DeKTUBHOTO
KOHTPOJIIO HaJl TEPUTOPi€I0 IIiBOCTPOBA BUHUKAIOTh
PU3UKY BTPATU HU3KU IPEIMETIB TeP:KaBHOI YaCTUHU
Myseiinoro gounay Hamroi gep:kasu. Tak, 3 2014 poxry
BiIKPUTUM 3aJIUIIAETHCA MUTAHHA II[OA0 IIOBEPHEHHA
B YKpainy moHan 2 THC. eKCIOHATiB BUcTaBKHU « Kpum —
30J10THH OCTPiB y HopHOMY MOPi», I1T0 IeMOHCTPYBAJIACS
B my3sei Aunapaa ITipcouna (Hizepianam) 3 mouaTky
aororo 2014 poxry. OniHouHa cTpaxoBa BapTiCTh ITiel
KoJIeKI[ii 6sim3bKO 2 MJIH. €Bpo. CiipaBa 3a T030BOM
nepsKaBu YKpPaiHM Ta YOTUPHOX KPUMCHKUX MYy3€eiB
no YHiBepcurery AmMcrepaama (y CTPYKTYPY AKOTO
BxOoauTh My3eii Astapaa Ilipcona) gorerep 3HaXOAUTh-
cA Ha posTIAAi y Anendarniiinomy cyai M. AMcrepzam.
BupimenHa faHol cipaBu € BKpail BaXKJIMBUM i MaTuMe
BILIWB Ha MOAAJBIINY CYIOBY MPAKTUKY.

Amnanis ocranuix mocaimskens i myGmikanii. ITu-
TaHHAMU IIPABOBOT0 PETYJIIOBaHHA IOBEPHEHHS KYJIb-
TYPHUX I[IHHOCTe! IPUAINIAIY yBary Taki HayKOBIIi AK
M. Borycaascbkuii [1], T. Kypuio [2], O. MeabHUUYK
[3], B. Makcumog [4], O. Onaunaceunxko [5], [I. KoBaab
[6], K. Bycoxn [7], C. Kot [8]. ¥V 3asmauenux mparsax
po3ryaganuca IUTAaHHS 100 BUBHAUEHHS IIOHATH
«KYyJABTYPHI iHHOCTi» Ta «KyJbTYPHA CHAAIINHA»,
po3riiAgatrucAa MeXaHi3MU MOBEpHEHHA HE3aKOHHO BU-
Be3eHUX KYJIbTYPHUX I[IHHOCTE!, BeJIUKA yBara B JIiTe-
paTypi TaKOXK MPUILIAIACA TOBEPHEHHIO KYJIbTYPHUX
IMiHHOCTEN IIepeMilleHnX B X041 BiiChKOBUX KOH(MIIiK-
TiB. AJie Tpo06JieMU TOBEPHEHHA CIiPHUX MYy3eHHUX
€KCIIOHATIB, IT[0 € KYJbTYPHUMH IIiHHOCTAMU, OKPEMO
He TOCJIiI3KyBaJINCA.

MeTor0 HAyKOBOI POOOTH € TOCTiIKEeHHA CyJYacCHUX
MiKHApPOIHUX IIPABOBUX MeXaHi3MiB MOBePHEHHS KYJIb-
TYPHUX IIiHHOCTEH Ta OL[iHKa IIPaBOBUX II€PCIIEKTUB 110~
BEePHEHH CIIpHUX My3eHMHNX eKCIIOHATIB 10 YKpaiHu.

Bukaam ocHOBHOTO MaTepiany. B icTopii aiomcTBa
KYJbTYPHI IIIHHOCTI BilirparoTh BayKJINBY POJIb — BOHU
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36epiraroTh IyX CBOEI €MOX M, JO3BOJIAIOTD JOCIiTUTH
3B’A30K MiK MOKOJiHHAMU, IO CYTi € PopMOI0 icHY-
BaHHSA KYJBTYPHU AK TaKoi. 30eperkeHHs KYJIbTYPHOIL
CIaAIINHY € OTHUM 3 HANTOJOBHIMINX MOPAJIbHUX
000B’A3KiB JIIOACTBA Iepe IPUNAeNTHIMY ITOKOJIiH-
HAMMJ, TOMY CbOTOIHI B Me:KaX HAI[iOHAJIbHUX IIPABOBUX
CHUCTeM Ta Ha MiKHapOAHOMY PiBHI c(hpopMOBaHO iHCTHI-
TYT 3aXUCTY KYJbTYPHUX I[iHHOCTEeH. [lanmii mpaBoBmit
iHcTuTyT, AK 3as3Hauvae Cepriit Marari, sBuIlie JOCUTh
HOBE, «... TiIbKU ¥ XIX cr. y CIITA, a sromom i B €Bporri
BUHUKAIOTh OPraHi30BaHi PyXU Ha 3aXUCT IaM’ ATOK
icropiii apxiTekTypu» [9]. Illomo HatIol Kep:KaBu, TO 38
BucHoBkaMmu T. Kypuio, «mouaTku mpaBoBOi 0XOPOHU
naM’ATOK CTaPOBUHU i IIepIIli 3HAUHI eTay CTAaHOBJIEH-
HSA 3arajioM I[LJIiICHOI CCTeMHU TaKOl OXOPOHU IpHUIa-
IaloTh Ha ImepebyBaHHA YKpainu y ckaazni PocificbKol
immepii». [2, c. 8]. B Tii1 ke poboTi aBTOp 3a3HaUAE, I10
B ykasax Ilerpa I «e 3aponku 11ij101 cucTeMu TPaBOBOL
OXOPOHU HmaM’ATOK, IPUHANMHI 6araThox ii cyTTeBuUX
eseMeHTiB» [2, ¢. 10]. CkyagHO He TOTOAUTUCS 3 TAKOIO
IYMKOIO, asKe came B ykasax Ilerpa I cnocrepiraerscsa
(opmMyBaHHA mpeaMeTa IPABOBOTO PETYTIOBAHHA — BU-
3HAUAIOTHhCA IIEBHI IpaBuJja o0 ITIOBOIKEHHS 3 iCcTO-
puusnuMu nam’arkamu. ¥ 1893 poiii 6ys10 3acHOBaHO
JIbBiBCHKMI icTOpuuHMil My3eii. [{o fioro 36ipku yBiI-
JIV HeUMCJIeHHI mam’ATKH, 1110 36epiraanch y MicbKo-
My apxiBi, pisHux 610p0o MaricTparTy, AEmO3UTH i Japu
oxpemux rpomanaH micra [10]. Kpim Toro B 1899 pomi
B KueBi crBopeno «HarionanbHUM XyI0/KHINT My3eii»,
e y:ke 1 cepnusa 1899 p. y 5 3amax 1-To moBepxy My3eio
BiIKpUJIN apXeOoJIOTiuHy BUCTABKY iCTOPUYHUX 3HAXITOK
BixenTia XBoiiku [11]. To6To MokHa cnocTepiraTtu
IIPOIleC CTAHOBJIEHHA 3aXVCTY iCTOPUYHUX ITaM’ ATOK
Ta My3eHHOI cupaBu. SIKIO KOPOTKO XapaKTepru3yBaTH
OXOPOHY KYJIbTYPHUX I[IHHOCTEI y pagaHCbKUN Iepio,
MOJKHAa BiI3HAUNTHU CTBOPEHH IIiJIicHOI HOpMaTUBHOIL
6asu y 11i#f cdepi, cipsiMoBaHOI HacammIepe Ha 36epe-
JKeHHA KYJbTYPHUX ITaM’ ATOK, AKi 6yau MOTpiOHuMHT
UL 3a0e31eUeHHA TaHyBaHHA KOMYHICTUUHOI imeostorii.

ITig gvac [Ipyroi CBiToBOI BifiHM BaXUCT KYJIBTYD-
HUX I[iHHOCTEH Ta IX MoBepHeHHs Ha0yJIu 0cO0JIMBOTO
3HauYeHHsA, 0e3 CTBOPEeHHSA BiAmMoBiAHOI MiskHaPOLHO-
IPaBOBOI 0a3u Ta aKTUBHOI CHiBIpalli HA MiXKyPATOBO-
MYy PiBHi, pOBIIYK Ta IOBEPHEHHSA MiJIbIIOHIB eKCIIOHA~
TiB 0 KpaiH moxomxeHHA Oy 6 HemMoxkgmBuMu [12].
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Ha nymky M. M. BoryciaascbKoro, mig MisKHAPOI-
HOIO OXOPOHOIO KYJbTYPHUX I[IHHOCTEH BAPTO PO3YMiTH
CYKYIIHICTb Mi;KHAPOJHO-IIPABOBUX HOPM, AKi mepexda-
YaIOTh CIIiBPOOITHUIITBO AepsKaB y cdepi 36eperkeHHA
Ta BUKOPUCTAHHA KYJbTYPHUX IiHHOCTeH [1]. Mix-
HapOAHUI 3aXUCT KYJbTYPHOI CIaAIITUHU € c(heporo
IisJIBHOCTI HUBKU MiKHAPOAHUX MiKYypPSALOBUX Ta He-
YPAI0BUX Opraxisaiiii, cepen skux 3okpema FOHECKO,
MiskHapoaHa pajsa 3 OXOPOHU IIaM’ ATOK Ta iCTOPUUHUX
micb (IKOMOC), Mimuapoaua paga myseis (IKOM),
MixkHapPOOHUN IIEHTP 3 SOCHiAKeHHs, 30epeKeHHsd
Ta pecraBpallii KyJapTypHUX IiHHOCTEeH (PUMChRU
meHTp) Torro. OCHOBHI MPUHITUIIN MisKHAPOIHOTO KYJIb-
TypHOTO criBpobiTHUIITBA chopmyaboBani OHECKO
B exaaparnii npuHNINNIIB MidKHAPOJHOT'O KYJILTYPHOTO
CITiBpOOiTHUIITBA, TPUUHATIH Ha 14-11 cecii ['emepasbHOL
koH(pepen1ii OHECKO 4 nuctonaza 1966 p.

ITicna Opyroi CBiToBOI BifiHM OUEeBUIHUM IIOCTAJIO
OUTaHHS OPraHi3aIliiHO-IIPaBOBOTO BAJOCKOHAJIEHHS
Mi’KHapPOAHOTO iHCTUTYTY OXOPOHU KYJIbTYPHUX ITiH-
HocTelt. Cepiio3HUM MOIIITOBXOM JAJIA ITOMAIBINOl KOIH-
dikaii MiKHaPOSHUX HOPM Y IbOMY HAIIPAMKY CTAJIO
MIPUAHATTSA HA MisKHAPOAHIi KoH(pepeHIlil, mpoBeaeHin
mig erizoro OHECKO y T'aasi, KouBeniiii mpo 3axucTt
KYJBTYPHUX IIiHHOCTEH ¥ pasdi 36poiiHOTO KOHQIIKTY
Bix 14 tpaBua 1954 poxy. OcHoBHi nosoxxenusa Kon-
BEHIIil BCTAHOBJIIOIOTH BUMOTHY [0 CTOPiH — yYacHUKIiB
30pOITHOT0 KOH(PIIIKTY, 30KpeMa: 1) cTOpoHU HOBUHHI
mig yac 30poHUX KOH(QJIIKTIB B:KMBaTH HEOOXigHI 3a-
X0/ III0JI0 OXOPOHY KYJIbTYPHUX IIIHHOCTE!; 2) BOI0I0OUi
CTOPOHU MAaIOTh 3aXUINaTU BJIACHI KyJIBTYPHI IIiHHOCTL
(HampuKJaMd, He MiAAar0uu iX BOPOKOMY BOTHIO), yTPU-
MyBaTHCS BiJ HAI[l/IIOBaHHSA Ha KYJbTYPHIi IIiHHOCTI,
KpiM BUIaaKiB BificbK0OBOI HEOOXiqHOCTI, Ta 3aXUIIATH
KYJBbTYPHI I[IHHOCTI BiJl akTiB BaHIaJIi3My Ta Kpamdi-
skoK [13]. Ha po3BUTOK KOHBEHI[ITHUX TOJIOMKEHb 0YJI0
npuiitaaTo nepmwuit Ilporokos no 'aaspKkoi KoHBEHITIT
Bixm 14 tpaBuA 1954 pory Ta, y 1999 pomi, — apyruit
IIporokos, sKUM OyJI0 OKpecaeHO OiJIBII AeTalbHi 30-
00B’sA3aHHJA ITOA0 peaJsisallii mosokens KouBeHIrii,
3aKPIiTJIeHo MisKHAPOAHI 3JI0UYMHY IPOTH KYJIBTYPHUX
IiHHOCTEeH, oI peHo 3axucT KouBeHItii Ha BHyTpinTHi
30pOoiiHi KOH(DJIIKTH Ta CTBOPEHO KOMITeT, BiAIIOBigaIb-
HUU 38 KOHTPOJIb HaJ BUKOHAHHAM JOTOBODY.

3a iminmiaTuroro OHECKO 6y0 TaKoK IpUiiHs-
TO IBa HAIBBUYATHO BaKJIMBI MisKHAapPOAHO-TIPaBOBi
aKTH B cepi saxucTy KyJAbTypHUX minHoctei: Kon-
BEHIIiIO IIPO OXOPOHY BCECBIiTHLOI KYJIBTYPHOI i IIpu-
poauoi cnaguiuau (Ilapu:xk, 16 mucronaza 1972 pory)
Ta KOoHBeHIIi10 PO 3aX01, CIPAMOBaHI Ha 3a00POHY
Ta 3amobiraHHA He3aKOHHOMY BBE€3€HHIO, BUBE3EHHIO
Ta Iepenadi mpaBa BJIACHOCTI HAa KYJBTYPHI IIiHHOCTL
(ITapux, 14 guctonaga 1970 poxy). Kpim sraganux

axTtiB OHECKO, BusHauHe MicIie B peryaioBaHHI MixK-
HapPOAHUX MMPABOBIAHOCUH 3aXUCTy KYJIbTYPHUX I[IHHOC-
teit mocinae Kouseniia FOHIIIPY A 11010 BUKpageHuX
a00 He3aKOHHO BUBE3€HUX KYJbTYPHUX IiHHOCTEH,
sKa, Ha )KaJjilb, CTAHOM Ha CLOTONHIINHINA JeHDb TaK i He
partudikoBaHa YKpaiHoi. B sKocTi TOKaIbHOTO pe-
IyJII0OBaHHSA HA perioHaJbHOMY PiBHi Iif0Th, 30KpeMa,
€BporneiicbKa KOHBEHIIiA PO MPAaBONOPYIIIEHHS, IO
MoB’ A3aHi 3 KyJIbTYpPHOIO BaacHicTio 1985 poKy, a Ta-
Kok [upextuna 2014/60/€C €BpotmeiicbKoro mapJa-
MeHTY i Pagu mpo moBepHeHHSA ITpeMETiB KyJAbTYPU,
He3aKOHHO BUBE3eHUX 3 TePUTOPii Jeps;KaBu-UuIeHa Bif
15 TpaBua 2014 pory.

KouBeH1isa npo 0XopoHy BCECBiTHHOI KYJIbTYPHOL
i mpupoauoi cnagmuam 1972 poKy BcTaHOBUJIA 30-
00B’sA3aHHA AePIKaB I0J0 30epesKeHHA KYJIbTYPHUX
maMm’ ATOK, SKi MaloTh YHiKaJbHe 3HAUEHHS IJId icTopil
YCBHOTO JIIOICTBA, 3aKPillijIa 3MIiCT KOHIENTY «KYJIbTYP-
Ha CIaIlnHa», perjaMeHTyBaJja CTBopeHHAa MiKyps-
JIOBOT'O KOMiTeTy 3 OXOPOHU BCECBITHHOI KYJIbTYPHOIL
i mpupoaHoOi cmaaIuHYM Ta 30608’ A3ajIa AeP:KaBU IO
MIPOBEIEHHA MOJITUKY MONYAAPU3aILil KyJIbTYPHUX
maM’sTOK Ha BHYTPiIIHbOAEeP;KaBHOMY PiBHI Ta B mmo-
PAIKY Mi’KHapPOIHOTO CIIiBPOOIiTHUIITBA.

SAx1to ropoputu n1po IlapusbKy KOHBEHILiIO IIPO
3aX0[H1, CIIPSIMOBAaHiI Ha 3a00POHY Ta 3amobiraHHsg He-
3aKOHHOMY BBEe3€HHIO, BUBE3E€HHIO Ta mepeaadyi mpa-
Ba BJIACHOCTi Ha KyJbTypHi miHHOCTi 1970 poKy, TO
BOHA, Ha BigMiHy Bix "'aasbkoi kouBeHIlii 1954 poky,
TIOIIMPIOE CBOIO if0 HA MiKep:KaBHi IpaBOBiHOCUHU
3aXWCTY IIPaB Jep:KaBU-BJIACHUKA KYJIbTYPHUX ITiHHOC-
Tell y MupHui yac. JlaHuit MisKHapOAHUN JOKYMEHT
CTaB pPe3yJIbTaTOM MaliKe JeCATUPIUHOTO 00TOBOPEHHS
MUATAHHSA PECTUTYIII KYJbTYPHOTO HaA0aHHA AepsKaB
AK B KOHTeKCTi Hacaiakis [[pyroi CeiToBoi BifiHu, Tak
i oo IUTaHL HE3aKOHHOI TOPTiBJIi KYJIbTYPHUMU ITiH-
HOCTSAMHY B YMOBaX Cy4acHOCTI.

Cawme mpobJiieMa cepu 3aCTOCYBAHHS IIOJOMKEHb
naunoi KouBeHirii i BigHaiia cBoe BigooparkeHHA
y cIpaBi IIpo «CKi(chbKe 30J10TO»,, 30KpeEMa B acIeKTi
TAYyMadeHHA 11 ITOJI0KEHDb, Ta TPUAHATHOCTI OIIN-
PEeHHA KaTeropii «He3aKOHHE BUBE3eHHA KYJIbTYPHUX
IiHHOCTeI» HAa IPABOBiIAHOCUHU, IO CKJIAJINCH.

ITonii, aAki misHimIe cTajau IPUBOIOM OO CYLOBOTO
posriany, 6epyTh cBiit mouaTok y 2013 pori, Koau
mixxk Myseem Annapaa Ilipcona (ITo3suYaJbHUK) 3 O
HOTO OOKY, Ta HamiomanpbHUM My3eeMm icTopii Yipai-
HU, KpuMcbkuMu myseamu (HamionansHui 3anmoBif-
HuK «XepcoHec TaBpilicbkuii», BaxuncapaicbKuit
icTOpUKO-KYyIbTYypHUM 3anoBiguuK, Kepuencbruit
iCTOPUKO-KYJIbTYPHUH 3an0BifHUK, [leHTpanpbamt
my3eii TaBpuam), AK TO3UKOAABIAMU, 3 iHIITOT0 GOKY,
OyB YKJIAQIeHUI JOTOBip MO3MKY KOJEKIif My3eHHUX
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npenmeris 3 Kuesa ra Kpumy a4 iX eKCIIOHYyBaHHA Ha
BucTaBIli « Kpum — 3os0Tuii octpiB y HopHOMY MOpPi»
B AmcTepaami. MimicTepcTBOM KyabTypu Y Kpainu
KPUMCBKUM My3eAM 0yJIo HaJJaHO J03BiJl Ha TO3UKY
3raJlaHUX KYJIbTYPHUX I[iHHOCTEN 3aKopHoH 1o Myseio
Annapnpallipcona. BucraBKy miaHyBaJiocd 3aKiHUNTHU
28 tpaBHa 2014 poky, oOAHAK 3T0IOM BHUCTABKY 0yJI0
TIPOIOBXKEHO 3a 3rof[0i0 cTopiH 10 31 cepmasa 2014 poky.

¥V 6epesui 2014 poxy Bepxosua Paga ABToHOMHOI
Pecny6usiku Kpum npuiinana pineHHa Ipo BiToKpeM-
aenns Kpumy Big YKpaiuu Ta npuegHanusa 10 Pociii-
cekoi Depeparrii. 16 6epesua 2014 pory OyB mIpoBee-
HU# pedepeHIyM, Pe3yJIbTaTH SIKOT0 CTAIU MiATIPYHTAM
niia peadsisarii Pocificbkoio @epepailtiero akTy arpecii
mroxo YKpainu Ta aHekcii miBoctpoBa. Bizomo, 1o Ha
MiskHapomHomy piBHi Pesourorrieto I'enepanbuoi Acam-
6J1ei OOH Big 27 6epesusa 2014 pory «TepuropianbHa
migicuicTs YKpainu» (A/Res/68/262) APK 6yio Bu-
3HAHO TEPUTOpPi€i0 YKpaiHu, a mpoBefeHn pedepeHIym
nporunpaBHuM. Kpainu-unenu €C Ha perioHaabHOMY
piBHIi TaxkoK Bu3HAIMU aHeKciio Kpumy mpoTumnpasHoIoO,
Ipo 1110 3a3HauaeThesa y BucuoBkax Pagu €C Big 17 Ge-
pesus 2014 pory, 23 uepBHa 2014 poky, 17 aucromaga
2014 poxy, 29 ciuaa 2015 poxky Ta BucHoBKax €8po-
neiicbkoi Pagm Bin 18 rpynusa 2014 poxry (237/14).

¥ nucri Bixg 31 6epesna 2014 pory go Myseto Asiap-
na Ilipcona MinicTepcTBO KyJAbTypu YKpPaiHu 3asIBUIIO
PO JOCTPOKOBE MOBEPHEHHSI KPUMChKIUX CKapOiB g0
VKpainu y 38’ A3KY 3 OCTAHHIMU IIOMiAMU Ta CUTYAIIi€I0,
110 CKJIajacs Ha miBocTpoBi. 3romom, MiHicTepcTBOM
KyJabTypu ¥YKpainu 6yso Bumano Hakas Big 13 TpaBHA
2014 p. «IIpo nepedauy my3zeiitnux npedmemis Haui-
OHANbHOMY MY3eto icmopii Yikpainu» Ne 292, axum
0YJ10 BULYHLEHO YNPABAIHHA MY3CUHUMU npedmemamu
3 KomnemeHyii KpumcvbKux myseie ma eusnavero Haui-
OHAABLHUIL MY3ell icmopil YKpainu po3nopsadHukom my-
3elinux npedmemia, wo nidrszaroms nogepueruio [ 14].
Komiro gamoro Hakasy MiHicTepcTBO 3rofoM HALAJIO JJI
OOr'PYHTYBaHHSA CBOIX MpeTeH3iil Ha cKi()cbKe 30J10TO
y HacTymHuX auctax 1o Myseio Annapaa ITipcona.

Ha nporusary nosunii Ykpainu, KpuMcbKi Mmy3sel
TaKOK BUCYHYJIU CBOI ITpeTeH3sii 111010 «CKihchKOro 30-
JIOTa» , TIOCUJIAIOYCH HA TTOJIOYKEHHS JOTOBOPY IMMO3UKH,
3TiTHO 3 AKUM, MiCJIa 3aKiHUeHHSA TePMiHYy THMYaCcOBOTO
30epiraHHsA 3 MeTOIO IeMOHCTpAIlii, eKCIIOHATH ITOBUHHI
OyTU MOBEPHEHI MTO3UYAJIbHUKOM 0e3110CcepeHbO 10
My3eiB.

3a pesyabTaTaMi IPOBEAEHHS 3yCTPiUell 3a y4acTiO
npencraBHuKiB Mysero Annapaa Ilipcouna, gep:xaBu
Vxkpaina ta myseis Kpumy, Tak i He 6yJ10 ZOCATHYTO
3TOJU IIIOJI0 TOTO, KyAU Ma€e OyTU ITOBEPHYTI eKCIIO-
"Hatu — no Kuesa B HayioraavHuil my3seil icmopii
Ykpainu uu 6e3mocepeiHbO 10 KPUMCHKUX My3€eiB Ha
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aHEeKCOBaHUII IIiBOCTPiB. 3 METOIO 3aII00iraHHAa PUSUKY
BUKOHAHHSA 30008’ A3aHHA HEHAJICKHOMY KPeIUTOPOBi
3a morosopom, Myseit Annapaa Ilipcona Ha migcrasi
ct. 527 [luBinbHOrO KOJEKCY YKpaiHu Ta BiATIOBi THIX
ToJIOXKeHb 3aKoHomaBcTBa KopourierBa Hinepmauam 3y-
MTHUB BUKOHAHHS 3000B’ A3aHHA O MOMEHTY HAaJJaHHA
IIOKAa3iB 111010 HAJIEeKHOTO KPeJuTopa.

V¥ nmucromani 2014 pory npeAcTaBHUKY KPUMCBKUX
My3eiB 3BepHYJIHCA 00 cyay AmMcTepaaMy 3 KOJIEKTUB-
HUM II030BOM 10 My3eto Aismapaa Ilipcona. 3romom,
IO CIIOPY IIPHEAHAJIACE 1 AepskaBa YKpaina. B o6rpyH-
TYyBaHHA CBOIX BUMOT JeprKaBa IIOCUJIaJach Ha Ha-
JIeKHICTh KPUMCBbKUX CKapbiB 10 Jep:KaBHOI YaCTUHU
MyseitHoro ¢pouay. BigmoBigHo, KOJEKIia My3eHHUX
eKCIIOHATIB, AKa MicJasa HeBaKOHHOI aHeKcii Kpumy ne-
peiimiia B TUMUYAacOBe po3nopamKkeHHsa HamionaabHOTO
My3elo icTopii YKpainu, € ep:kaBHoIo BaacHicTio. Kpim
IIbOTO, HA IYMKY IePsKaBU, KPUMCHKi CKapOu TaK0oXK
€ KyJbTypHUMU 00’ €KTamMu y 3HaueHHi KouBeHIrii mpo
3aco0u 3a00poHU Ta 3aTI00iTaHHA HE3aKOHHOMY BBO3Y,
BUBE3€HHIO a00 TTepefavi mpaBa BJIACHOCTI HA KYJIbTYPHI
minHOCTi, yKJIageHoi B Ilapu:ki 14 aucromaza 1970 p.,
a ToMYy, BHACJiOK 3aKiHUEHHSA CTPOKY /il J03BOJIY Ha iX
BUBE3€HHsA, MAIOTh OYTHU IIOBEPHYTi HA MATEPUKOBY da-
CTHHY cyBepeHHol YKpainu. [IpefcTaBHUKY KPUMCbKIX
My3eiB B CBOIO Uepry HATOJIOITyBaJIu Ha HeOOXiZHOCTL
30eperkeHHA TePUTOPiaIbHOTO 3B’ A3KY apXEO0JOTiUHUX
miHHOCTel 3 MicieM ix 3Haxom:keHHsaA. OKpiM 1poro,
My3el mocmaauch Ha IIPaBO OIIEPATUBHOTO YIIPABIIHHA
KOJIeKI[i€l0, AKe, Ha IXHI0 JYMKY, He IPUINHNIIO CBOIO
niro, a moaituunumii craryc APK micasa BXomKeHHS 10
ckyany P® He BILIMHYB Ha YNHHICTD ITOJOKEHHSA J0-
TOBODY, BiAIIOBiAHO 0 AKOT0 eKCIIOHATH MalOTh OyTH
TOBEPHEHI KPUMCHKUM MY3€eIM.

3a pesyJbTaTaMu PO3TJIALY CIIPABU y IEPIIiil iH-
cTaHIlil cyn AMcTepaaMy IOCTAHOBUB, M0 My3ei AJ-
agappaa IlipcoHa moBWHEH mepegaTy eKCIIOHOBAaHI TaM
npeameru y 2014 pori (kpuMcebKi ckapOm) mepsraBi
VYkpaina. KpuMchbKi ckapOu HajIeKaTh A0 COAJIIIN-
HU YKpaiHu Ta BBAYKAIOTHCA He3aKOHHO BUBE3€HUMU
nna nineit Koueernii OHECKO 1970 p. [15]. Cyzmose
pitreHHs 6yJI0 OCKap:KeHO KPUMCBKUMU CYAaMU 10
ameJIAI[iiHOTO CYAY, SKUH 3a pe3dyIbTaTaMU PO3TJIs-
Iy CKapru YXBaJIUB «IIPOMisKHe PillIeHHA» , AKUM 30-
00B’s3aB CTOPiH HaJaTH HOJATKOBY iH(opMartiito. IIpu
IbOMY, aIleJIAII MHUN CyI BiAiMIIIOB Big mo3uIlii mepIroi
iHCcTaHIIII Ta 3a3HAYNB HA HEAOI[IJILHOCTI 3aCTOCYBaHHA
nosoxkenb Kousernnii OHECKO 1970 p., mHigepaaug-
CBKOTO0 3aKOHY IT[OJIO0 3aXUCTY KYJIbTYPHOI CHAAIITUHNA
Ta IO0JIOYKEHb YKPAlHCHKOTO 3aK0OHOKaBCcTBa. Ha nyMKy
Cyny, KYJbTYPHI I[iIHHOCTi He MOKHA BBaKaTU «HE-
3aKOHHO BUBE3€HUMU » , BOHU OyJI1 HaJaHi 3aKOHHO
BiIMOBiZTHO O YMOB JOTOBOPY Ta A03Boy MiHicTepcTBa
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KyJbTypHu ¥YKpaiHu g0 aHekcii miBocTpoBa, a came ix
nepebyBaHHSA Ha 30epiranHi B mysei Amnrapga Ilipcona
micjda 3aKiHUYEHHS CTPOKY il 103BOJIy He MOKHAa BBa-
JKaT! «HEe3aKOHHUM BUBe3eHHAM» [16].

Ha mamy nyMKy, COipHa cuTyallid Ta HEOLHO-
3HAYHICTDH MO3UILi] Cyy 00YMOBJIIOETHCA ITPOOJIEMOIO
CIIiBBiHOIIIeHHSA c(hepu IPUBATHOTO Ta MyOJiUYHOTO
(mo3uIia KPUMCbKUX MYy3€eiB II10/I0 3aCTOCYBAaHHSA OK-
PeMUX IIOJIOKEHDb TOTOBOPY IIO3UKHU TA 3aXUCTY BJIac-
HOT'0 IpaBa OIIePATUBHOTO YIIPABJIiHHA IPOTHU IO3UIIiL
VYKpaiuu 11040 3aXUCTy CBOEL KYJIbTYPHOI CIIAAIIINHYI
Ta IIpaBa Jep:KaBHOI BJIAaCHOCTI Ha cKid)cbKi ckapbu),
a TaKosK Po30isKHOCTSIMM B PO3YMiHHI CylaMU CyTi «He-
3aKOHHOTO BUBE3EHHA KYJbTYPHUX ITIHHOCTEHN » 3TifHO
Kougsenmnii 1970 pory. AHami3 MiKHAPOIHO-TTPABOBUX
aKTiB, BITUMBHAHOIO 3aKOHOJABCTBA Ta JOKTPUHAJIb-
HUX II0JIOKEHD IIPallh BiITUN3HAHUX Ta 3apy0isKHUX
HAyKOBIIiB 03BOJISIE 3POOUTH BUCHOBOK IIPO HAABHICTh
TIePEeKOHJINBUX IOPUANYHO OOI'PYHTOBAHUX apTryMEHTIiB
Ha KOPUCTH ITO3UITi1 HAIIIOI AepKaBU.

ITo-nmep1me, BinmoBiguo g0 Iloctanosu KMV «Ilpo
3aTBEPAKEHHSA IIepesiky MyseiB, B AKuX 30epiramoThes
My3eliHi KoJIeKI[il Ta My3eiiHi mpegmMeTu, 110 € gep-
SKaBHOIO BJIACHICTIO 1 HAJIEXKAaTh 10 AePyKaBHOI YaCTUHU
Myseiinoro Gouay Ykpaiau» Big 2 siororo 2000 poxry
Ne 209 HarmioHanbHME 3amoBifHUK « Xepcouec Tas-
pificbkuii» , BaxuncapaichbKuUi iCTOPUKO-KYIbTYPHUMI
3amOBiIHUK, KepueHChbKU iCTOPUKO-KYJIbTYPHUH 3a-
noBiguuK Ta llenTpanbuuii myseit TaBpuam BXOIATH 10
nepeJiky MyaseiB, 110 341MCHIOIOTH YIIPaBJIiHHSA IIPes-
MeTaMu, Io € AepsKaBHOIO BiaacHicTio [17]. Bigmosigao
IO TIOJIOKEHD CT. ¢T. 15, 152 3akony YKpainu «IIpo
Mysel Ta My3elHy clIpaBy» y pasi nmepemaui maiiHo-
BUX KOMILJIEKCiB My3€eiB 3 IepKaBHOl Y KOMYHAJbHY
BJACHICTh My3elHi IpeaMeT, My3elHi KOJEeKILii Ta
My3eliHi 3i0paHHa 3aIUMIAIOTHCA Y NepsKaBHil BIac-
HOCTI i HaJIeKaTh 10 Aep:kaBHOI yacTuHu MyseitHoro
douay Yrpainu. MyseliHi mpeameT, My3eiHi KOJIeKIIii
Ta My3eliHi 3i0paHusA Aep:xkaBHOI yacTuHU My3eiiHOro
douay YKpaiHu 3aKPIIIIOIOTHCS 3a My3eAMHU Ha IIpaBi
omepaTtuBHOTO yupasiinad [18]. IIpaBo onmepaTuBHOTO
yIpaBIiHHA (AKe, 0 Pedi, € KaTeropiero HeBiJOMOI0 A1a
HaIiOHAJILHOTO IIPaBa €BPOIENChbKUX AePiKaB, y TOMY
vucJyi i HigepaaHaiB) € BTOpuHHUM, MOXiZHUM BifJ mpa-
Ba BJacHocTi. [laHe mpaBo € 3aco0oM peaJsizailii mpasa
BJIACHOCTI i came 110 c0o0i OKpeMo icHyBaTu He MOKe.
Tomy mocusaHHA KPUMCBKUX My3eiB HA HAABHICTH
Y HUX IIpaBa OIePaTUBHOTO YIIPABJIiHHA HA KYJIbTYyP-
Hi mMiHHOCTI K Ha Take, IO IIepeBaskae HajJ IPaBOM
«TOJIOTO» BJIACHWKA, € HEJOILJILHUM 3 OIVIALY Ha HOoro
paBoBy npupoay. OKpiM 11b0T0, y 3B’ A3KY 3 HEMOIKJIN-
BicTIO 3[ifiCHEHHS OpraHaMu Jlep:KaBHOI Bjagu Y KpaiHu
KOHTPOJIIO 32 KYJIbTYPHUMH I[iHHOCTAMU Ha TEPUTOPil

OKymoBaHOTro KpmMy mIpaBo yIpaBJaiHHA KPUMCHBKUX
My3eiB 0yJio IPUONHEHO Ta TUMYacoBo mepeaano Ha-
ioHaJIbHOMY My3elo icTopii YKpaiHu BifmmoBiHO 10
Haxasy MinicrepcTBa KynbTypu YKpainu Bix 13 TpaBHsA
2014 poxy Ne 292 [14]. Ha mixcraBi anaxisy sragaHoro
BUIIlE 3aKOHOJABCTBA He BUHUKAE CYMHIBiB 11010 HAAB-
HOCTi IIpaBa BJIaCHOCTI YKpaiHu Ha «CKi(pcbKe 30JI0TO» .

ITo-npyre, Ha HaAIlYy AYMKY, «CKi)chbKe 30J0TO»
MOJKHA BBa’KaTU «HE3aKOHHO BUBE3EHOIO KYJIBTYP-
HOIO IIiHHiCTI0» B PO3YMiHHI ITOJIOKEHb MisKHapPOAHOI'O
npaBa. Mi:kHapooHiI aKTH He HAAAIOTh YiTKOTO YHi-
BepCcaJbHOTO BUBHAUEHHS «He3aKOHHOTO BUBE3€HHS
KyabTypHUX 1iHHocTel». ¥ Korpenii OHECKO Big
1970 poxry «IIpo 3axonu, cipAMOBaHi Ha 3a00POHY Ta
3anobiraHHa He3aKOHHOMY BBE3€HHIO, BUBE3EHHIO Ta
mepenayi mpaBa BJIACHOCTI HA KYJBTYPHI I[iHHOCTi»,
a caMme B cTaTTi 3, BKasaHo, I110: «BBarKarmThCA Hesa-
KOHHUMU BBE3€HHSA, BUBE3€HHA Ta Ilepefaua mpaBa
BJIACHOCTI Ha KYJBbTYPHI iHHOCTi, BUNHEHi B ITOPY-
IIeHHS IPaBUI, IPUHHATUX JAePsKaBaMU-YUaCHUIIMU
BimmoBimwo 1o miei Koupenii» [19]. Bixmosigwo mo m. 2
ct. 5 Kousen1ii FOHIIPYA 1995 poky: «KyJabTypHa
IiHHICTh, TUMYaCOBO BUBE3€HA 3 TEPUTOPIl meps:KaBU-
11o3uBava, 0COOJIUBO B IiJIAX BUCTABKHU, JOCTiAKEeHHA
abo pecrtaBpallii, B CUJIy J03BOJY, BUAAHOTO BiAIIOBiAHO
IIo FloTO TIpaBa, AKE PerJIaMeHTy€e BUBE3EeHHA KYJIbTYP-
HUX I[IHHOCTEN i3 3aXMCTy HOT0 KYJIbTYPHOTO HaAOaH-
HA, i AKa He OyJia MIOBepHYTa BiAIOBiAHO 3 yMOBaMu
IBOTO JO3BOJIY, BBAYKAETHCA HE3AKOHHO BUBE3E€HOI»
[20]. Oxpim niworo, y duperTusi €Bponeiicskoro Co-
103y «IIpo moBepHeHHA 00’ €KTiB KYJIbTYypU, HE3AKOHHO
BUBE3E€HUX 3 TepuTOpii mepsxkaBu-unena (JlupekTuBa
2014/60 / €C)» y crarTi 2 HABOAATHCA TaKi BUBHAUECHHSA
HE3aKOHHO BUBE3eHUX KYJIbTYPHUX I[IHHOCTEM: «He3a-
KOHHO BUBe3€Hi 3 TepuUTOpil Aep:KaBu-ujieHa» O3HAUAE:
(a) BuBe3eHi 3 TepuTOpii AEpIKaBU-UIEHA 3 TOPYIIEH-
HaM 11 mpaBuJI 3aXUCTy HAIliOHAJBLHUX ITiHHOCTEH abo
3 mopyrenasm Permamenty (EC) Ne 116/2009; a6o (b)
He IIOBEePHYTI Hicjisa 3aBepIIeHHA IIepioly 3aKOHHOTO
THMYacOBOI'0 BUBE3€HHSA 460 3 OyAb-IKUM ITOPYIIIeHHIM
iHI101 YMOBH, IT10 PEryJIIOE TaKe TUMUACcOBe BUBE3€H-
Hsa» [21]. Bapro 3a3HaumnTu, 1110 MOJOKEHHA BKa3aHUX
MiKHApPOIHUX JOTOBOPiB OyJiX iHTerpoBaHi B 3aK0OH PO
KyJasTypHY crnagamniuay Kopoaiscrsa Himepmaugu, skuit
O0yB 3acTocoBaHuii cyaoM AMcTepaaMy I0 BiIHOCHUH,
1110 CKJIAJINCA.

Ha manionmanbuomy piBri 3akonoM YKpainu «IIpo
BUBE3EeHHs, BBe3eHHA Ta TOBEPHEHHA KYJbTYPHUX ITiH-
HOCTeli», «He3aKOHHO BUBE3€H1 KyJIbTYPHIi IIiIHHOCTi»
BH3HAUYEHO SIK «KYJbTYPHI IIiHHOCTi, BUBE3€HI 3 Tepu-
TOpil YKpaiHu 3 MOPYIIEHHAM 3aKOHOAABCTBA Y KpaiHU
Ta MIYKHapOJHO-IIPABOBUX HOPM, He IIOBEPHYTI ITiciid 3a-
KiHueHHA 00yMOBJIEHOTO YT'OI0I0 TEPMiHY TUMUYaCOBOTO
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BUBE3eHHs a00 3a HaABHOCTI Oy Ab-AKHUX Po30iKHOCTEH
3 YMOBaMU, sIKi PeryJiioioTh TaKe TUMYAaCOBE BUBE3EH-
Hs» [22]. TakoX B 3aKOHI 3rafyeThCA IIOHATTSA «TUM-
YacoBOT'0 BUBE3eHHS KYJIbTYPHUX IiHHOCTEM » . Tomy
MOJKHAa 3pOOUTU BUCHOBOK, IIT0 YKPaiHChKUHA 3aKOHO-
IaBellb BUOKPEMJIIOE IBA BUIU HE3aKOHHOTO BUBE3€H-
HA — «HA3aBXKIM» Ta «TuMuacoBe». [Ilogo moHATTA
«TIOBEPHEHH KYJIbTYPHUX IIIHHOCTEH» B YKPAiHCHKOMY
3aKOHOIABCTBI, To cTaTTsa 3Y «IIpo BuBe3eHHsT, BBE3€H-
HsA Ta ITOBEPHEHHA KYJIbTYPHUX IIIHHOCTEHN » , BaKPIILIIOE
e K «CYKYIIHICTb Iili, II0B’s3aHMUX i3 BBe3eHHAM Ha
TEePUTOPil0 YKpaiHu UM BUBE3eHHAM i3 TepuTopii YKpai-
HU HA TePUTOPii iHIIUX qep:kaB KyJIbTYPHUX IiHHOCTEH
BiIOBiZTHO 1O ITO30BiB i 3BepHEHb YKpaiHu, iHIIIUX
IepsKaB, IX YIOBHOBasKeHUX OPraHiB, pillleHb CyIiB
VYxpainum abo inosemMHUX aAep:kaB» [16].

Amnajis HaBeJeHUX MiKHAPOAHO-IIPABOBUX Ta Ha-
MioOHAJBHUX HOPM JI03BOJISE 3POOUTH BUCHOBOK, IO
nepebyBaHHS «CKi)cbKOT0 30710Ta» B My3ei Ajtapaa-
ITipcona mmicna 3sakiHueHHA TepMiHY Aii 103BOJY Ha iX
TUMUYAaCcOBEe BUBE3€HHA HAa BUCTABKY € «HEe3aKOHHUM
BUBE3€HHAM» . PO3ipBaHHS JOTOBOPY HO3UKU MY3€HHIX
npeaMeTiB Ta BiAmoBigHO JucT-moBigomiaenusa MiHic-
TepcTBa KYJbTYpPHU ¥ KPaiHU PO JOCTPOKOBE IIOBEP-
HeHHS eKCIIoOHaTiB O0yau 00yMOBJIeHi, BiATToBigAHO 10
mos0:kKeHb cTaTTi 652 IuBinpHOTO KOEKCY YKpainu,
CYTTEBOIO 3MiHOIO OOCTaBUH, AKY CTOPOHU HE MOTJIN
BpaxyBaTU IpU YKJIAAeHHi yrogu. 30KkpeMa, Ha MOMEHT
YKJIaJEeHHA JOTOBOPY CTOPOHU HE MOTJIU IIepe0auynTy,

1o Kpum 0yme anekcoauuii Pocificbkoio @egepairiero
i 110, K HACJHINOK, YKpaiHa Oyze 3aMyIlleHa TUMYaco-
BO BIJIYUUTU €KCIIOHATU 3 OTIEPATUBHOTO YIIPABIiHHA
KPUMCHLKUX My3eiB.

BuCHOBKY i MePCIeKTUBY MOJAJIBIINX TJOCTiIKEeHb.
AKTUBHI 3ycUIs MisKHAPOIHOTO CITiBTOBAPUCTBA IT[O0
IPaBOBOTO 3a0e3IIeUeHHS iIHCTUTYTY 3aXUCTY KYJIb-
TYPHUX IIIHHOCTEH BTiJIUJINCH Y IPUNHATTI HUBKH
MiKHapOAHO-TIPABOBUX JOTOBOPIiB, IMOJOMKEHHA SKUX
BCTAHOBJIIOIOTH 000B’ A3KY IePKaB-yIaCHUILH 1100
3aXUCTy KYJbTYPHOI CIIAAIITUHY JIOACTBA, a TAKOXK
perJaaMeHTYIOTh CTBOPEHHSA MisKHAPOIHUX YCTAHOB,
BiAmOBimaIbHUX 3a peaJisariio ix mpumnucie. OgHaK
Pi3HOMAHITTA IPAaBOBiTHOCHUH B c(hepi pO3MOPAIKEHHA
KYJABTYPHUMM I[iHHOCTAMMU, iX PO3BUTOK IIiJ BILJIU-
BOM IEeBHUX IOJITUYHUX Ta eKOHOMIUHUX IPOIECIB
00yMOBJIIOIOTh BUHUKHEHHSA IPOOJIEeMHUX CUTYyaIlii
B PO3YMiHHi Ta 3acTOCYBaHHI MOJIO}KEHb MiKHaPOIHO-
IpaBOBUX JAOTOBOPiB. ¥ I[bOMY KOHTEKCTi cIIpaBa mIrpo
«CKi(hcbKe 30/10TO» € 6e3IpeIreleHTHOIO CUTYAaIlieio
poarian y cyaax Amcrepgamy. Ilutanusa 1momo Toro,
KYAU IOBUHHI IOBEPHYTHUCH KPUMCBKi cKap0Ou, 10 cux
nip He BuUpimieHo cygamu. Ha Haly 1yMKYy, IPUINACHA
MiKHapOAHUX HOPM Ta HAIliOHAJbHE 3aKOHOJaBCTBO
IalOTh YiTKe YABJIEHHS IIPO Te, IO CKi()ChKe 30J10TO Ma€e
OyTH MOBEPHYTO Ta 3HAXOAUTHCH HA TEPUTOPii MaTepu-
KO0BoOi YKpainu 1o nmosepHenHsa KpumMcbKoro miBocTpoBa
i KOHTPOJb AeP:KaBHOI BJIAIN.
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