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Anomauin. Heooxionicmv noeonanus nyoaiuHo-npasosux yiiel i 3a60aHb

3 00HO20 OOKY ma iHmepecig IHOUBIOI8 3 IHUWL020, 3 HeMUHYUICMIO CMABUMb

International scientific journal "Internauka." Series: "Juridical Sciences"”
https://doi.org/10.25313/2617-572X-2020-6




International scientific journal "Internauka." Series: "Juridical Sciences"”
https://doi.org/10.25313/2617-572X-2020-6

NUMAaHHA Npo Kpumepii, AKi 00360aUMU O 3'€OHamu 8 8i0NO0BIOHUX NPONOPYISLX
3aeanvre i wacmkose & macuimabax ecici deporcasu. Taxum Kpumepiem, wjo
00YMO8II0E 83AEMOOII0 0cobucmocmi i 61a0uU 6 CYYACHUX OeMOKPAMUYHUX
oepoicasax, eucmynac Koucmumyyis. V Huii ¢ikcyromocs opmu i medxci
nyoONUHO-NPABOBO20 BNAUBY 1, OOHOUACHO, 3AMEEPONCYEMbCI BUHAMKOBICD
peanizayii KoHcmumyyiuHoi npasocyd'ekmuocmi 2pomaosH. Y yvomy ceuci
Koncmumyyia sensae cob6oro mipy 003601€H020 K NO GIOHOULEHHIO 00 Op2aHis
0epoKcasHoi 81a0u, max i no IOHOUEHHIO 00 JI0OOCbKOI 0CcOOUCmocmi.

byoyuu suwum kpumepiem 3aKoHHUX NOBHOBANCEHD 8IAOHUX [HCIMUMYMIG
i popm nosedinkosoi akmuenocmi npusamuux ocio, Koncmumyyis, nponukace 6
abconomuo 6ci cghepu cycninvHozo i 0epoicasnozo wcumms. Ii Hopmu nadarome
npasoMipHuil xapakmep 6ciM 0e3 BUKIIOUEeHHs CYCNINTbHUM BIOHOCUHAM.
Buacniook yvoco Ocnognuil 3aKon 0epicasu Cnpasiiac 8USHAYANbHUL 6NIUE HA
[HWi e2any3i npasa, HAOAYU iX HOPMAM KOHCMUMYYIUHO2O0 3HAYeHHs. B
pe3yarbmami hopmMyromvcsi KOHCMUMYYIUHI NPUHYUNY, 8 3MICMI AKUX 6CT 2any3i
cucmemu npasa 3HaAxo0sims C80€ 0OIPYHMYBAHHSL.

YV nepesaoicuiti 6inbuocmi po3euHeHuUx 0epicas c8imy HaA CbO2OOHIUHIL
OeHb 6 miu 4Yu IHWit ¢opmi € opeaHu cy008020 abo Keazicy008020
KoOHCcmumyyitinoco koHmponio. Li opeanu 30ilicHioroms docums cneyughiuny
OISIbHICMb — 3AXUCH KOHCMUMYYIUHO20 NPABONOPAOKY 8i0 NOPYULeHb 3 OOKY
nyoniunoi enaou. Y KooduCHIll 0epicasi opeanu cy008020 KOHCMUMYYIUHO2O
KOHMPOJII0 MAomy 6010 cneyuiky. /{ocuioxcenus 3apyoincno2o 00ceioy 6 yill
cghepi 0036074€ GUAGUMU 11020 NOZUMUBHI CHOPOHU 3 HACMYNHUM MONCTUBUM
Vpaxy8awHam npu  YOOCKOHANEHHI NpAB06020  pecynio8aHHs  OiANbHOCHI
Koncmumyyitinoeo Cyody Yrpainu. Kpim moeo, 6 x00i éusuenus ¢hynkyionyeauHs
KOHCMUMYYIUHUX CYOI8 IHUUX 0epHCA8 MOHCYMb OYMU 8UABNEHI 11020 HEeOOlIKU,
AHANi3 AKUX OONOMOIICE YHUKHYMU AHAO2IYHUX NOMUNIOK 8 YKpaiHi.

Knwuosi  cnoea:  koncmumyyiiHuu — KOHMpPOAb,  KOHCMUMYYIZ,

KOHCMUMYYIHUL Cy0, KOMNAPAMUGICMuKa.
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Annomanyus. Heobxooumocms coyemaHusi nyoIuuHO-npagoswvix yeiei u
3a0ay ¢ 0OHOU CMOPOHBL U UHMEPECO8 UHOUBUOOE C OPY2OUl, C HeU30eHCHOCHbIO
CMasum Gonpoc 0O Kpumepusx, KoOmopble HNO380AUIU Obl COCOUHUMb 8
COOMBEMCMBYIOWUX NPONOPYUAX 0dwWee U YacmHoe 8 Macumadax 6cezo
eocyoapcmea. Taxum kpumepuem, o0ycirosiueaem 83aumooeticmaue IUyHOCmu
U 81acmu 8 COBPEMEHHbIX O0eMOKPpAMuUYeckKux 20Cyo0apcmeax, 6vlcmynaem
Koncmumyyus. B ueti gpuxcupyromes popmol u eparuysl nyoauyHo-npaso8oco
go30elicmeusi U, OOHOBDEMEHHO,  VMBEPHCOAeMCs — UCKIIOUUMETbHOCb
peanuzayuu  KOHCMUMYYUOHHOU NpasocydvekmHocmu 2epaxcoan. B smom
cmvicnie Kowemumyyus npeocmaensem coOoil mepy 0038071€HHO20 KAK NO
OMHOULEHUIO K OP2AHAM 20CYOAPCMBEHHOU 61ACMU, MAK U NO OMHOULEHUIO K
YenoBeyecKoll IUYHOCMIL.

byoyuu  evicuuum Kpumepuem  3aKOHHHIX NOTHOMOYUL  BLACIHBIX
uHcmumymos u  (Gopm  nogeoenuecKkol - AKMuUGHOCMU  YACMHBIX  JUY,
Koncmumyyus, nponuxaem 6 abcontomuo 6ce cghepvl 00WecmeenHon u
eocyoapcmeenHoll dxcusnu. Ee nHopmel npedocmasisiom npasomephulil xapakmep
gcex Oe3 UCKIoYeHUs. 0OuecmeeHHbiM omHoweHuam. B pesynoemame OcnosHotl
3aKOH 20CY0apcmea oxaszvieaem onpeoensoujee lusHUe Ha opyaue ompaciu
npasa, npedoCmasisis uUx HOpmMam KOHCMUMYYUoHH020 3Haverus. B pezyiomame
Gdopmupyromcsi KOHCMUMYYUOHHblE NPUHYUNDBL, 8 COOEPHCAHUU KOMOPBIX BCe
ompacau cucmemvl NPada HAxX00sIm coe 0OOCHOBAHUE.

B nooasnsiowem borvuiuncmee pazeumulx CMpan Mupa Ha ce200HAUHUU
O0eHb 8 MOUl UlU UHOU (hopMme ABNAIMCS OP2anbl CYOeOHO20 UNU K8A3UCYOEeOHO20
KOHCIMUMYYUOHHO20 KOHMPOJIS. Omu Opeausbl OCYWecmaasiom 00CmamouHo
cneyu@uyeckyro 0esmerbHOCmy - 3auuma KOHCMUMYYUOHHO20 NpasonopsioKa
om HapyuleHuii co CMopoHvl NYOIUuHOU eracmu. B kadxcoom eocyoapcmee
opeamnvl CyO0ebHO20 KOHCMUMYYUOHHO20 KOHMPOJIsS UMEIOm C8010 Cheyupuxy.
Hccneoosanue 3apybesichoco onvima 6 3motil cghepe no3eoisiem 6visd8unmsv €20

noJjoascumeslbHble CmMOpPOHbL C nocvzedyiou;ww BO3MOIHCHBIM  YUuemom npu
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COBEPUIEHCTNBOBAHUU npagosozo pezyIuposanus oesmenbHOCMU
Koncmumyyuonnoco Cyoa Vkpaunvi. Kpome moco, 6 Xxode usyuenus
DYHKYUOHUPOBAHUSL KOHCHUMYYUOHHBIX CYO08 OPY2UX 20CY0apCme Mo2ym Oblmb
0OHapyJiCeHbl €20 HedOCMAmKU, aHAIU3 KOMOPbIX NOMOdcem u3bexncamy
AHANO2UYHBIX OWUOOK 6 YKpaune.

Knrouesvie cnosa: KoHCMUmMYYUOHHBIU KOHMPONb, KOHCHMUMYYUS,

KOHcmumyquHHbzﬁ cyd, Komnapamueucmuka.

Summary. The need to combine public law goals and objectives on the one
hand and the interests of individuals on the other, inevitably raises the question
of criteria that would allow combining the relevant proportions of the general
and the particular across the entire state. Such a criterion determines the
interaction of the individual and the authorities in modern democracies, the
Constitution acts. It fixes the forms and boundaries of public law influence and,
at the same time, affirms the exclusivity of the implementation of the
constitutional legal personality of citizens. In this sense, the Constitution is a
measure permitted both in relation to public authorities, and in relation to the
human person.

Being the highest criterion for the legal authority of power institutions and
the forms of behavioural activity of private individuals, the Constitution
penetrates absolutely all spheres of public and public life. Its norms provide the
lawful character of all public relations without exception. As a result, the Basic
Law of the State has a decisive influence on other branches of law, providing
them with norms of constitutional significance. As a result, constitutional
principles are formed, in the content of which all branches of the legal system
find their justification.

In the vast majority of developed countries of the world today in one form
or another are the bodies of judicial or quasi-judicial constitutional review.

These bodies carry out quite specific activities - protecting the constitutional
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order from violations by public authorities. In each state, judicial constitutional
review bodies have their own specifics. The study of foreign experience in this
area allows us to identify its positive aspects with subsequent possible
consideration when improving the legal regulation of the activities of the
Constitutional Court of Ukraine. In addition, in the course of studying the
functioning of the constitutional courts of other states, its shortcomings may be
discovered, the analysis of which will help to avoid similar mistakes in Ukraine.

Key words: constitutional control, constitution, constitutional court,

comparative studies.

IlocranoBka mpoOJjieMH B 3arajJbHOMY BHIVIAAI Ta 1 3B'S30K i3
BAKJIMBUMHU HAYKOBUMM 4YM TPAKTHYHUMH 3aBJAAHHAMHU. [HCTUTYT
KOHCTUTYIIHHOTO KOHTPOJO — 1€ KJIIOUOBUHN (DaKTOp y BHU3HAUYEHHI OY/b-sSKOI
paBOBOI JAEpKaBH. 3aBIAKU IISJIBHOCTI KOHCTUTYLIMHUX CY[IB, HAWMBUIIMIA
3aKOH Je€p>KaBU 3HAXOJUTHCS MiJi MOCTIMHUM 3aXUCTOM. €BpPOINEUCHKI KpaiHu
MalTh OaraTOpiyHy Ta YCHIIIHY HOPaKTUKY AISUIBHOCTI SK CYJIOBUX, TaK 1
KBa3iCy/JIOBUX OpraHiB, IO OCOOJMBO aKTyaJbHO g YKpaiHW, ajxe,
Konctutymiinuii cya YKpaiHu NOCTIHO 3HAaXOJUTHCS B MEPEIIKYy HEIOBIpH
rpOMaJIsiH Y KpaiHu.

KntoyoBuM  3aBHaHHsM 1 [OpOOJIEMOI0  IBOTO  JOCHIIKEHHS €
BHOKPEMJICHHSI MUISXIB BU3HAUYEHHS TMOJNOXKEeHHS KoHcTUTyliitHOTO Cyay
VYkpainu Ha MPUKIIA/IL IEIKUX €BPONEHCHKUX JEPKaB 3 PO3BUHEHOIO 1CTOPIEIO.

AHaJIi3 O0CTAHHIX JOCJIKeHb i my0Jikaniil, B AKUX 3alI04aTKOBAHO
PO3B'sI3aHHSA JaHOI NPoOJeMH i HAa fIKIi CIHUPAETHCH ABTOP, BUALICHHA
HeBHUPIIIEHUX  paHille YacTHH  3arajbHOI  Npo0JieMH, KOTPHUM
NPUCBAYYETHCSH 03HAYEHA CTATTA. J{OCTIPKEHHS TEOPETUYHUX Ta TPAKTUYHUX
aCIeKTIB MOJOXKEHHSI OPraHiB KOHCTUTYIIHHOTO KOHTPOJIIO B KpaiHaX poOMaHo-
repMaHChKO1 IPaBOBOI CUCTEMU Tepedavae MUPOKEe BUKOPUCTAHHS HAYKOBUX

PpO3p00O0K 3apyOisKHUX, TIEpII 3a Bce, (paHIly3bKUX Ta HIMEIIbKUX ITPaBO3HABIIIB.
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Wnerbcs mpo mpani Takux aBTopiB, sk I1. ABpuis, ®. Amon, A. Bronnens, XK.
bropno, XK. Benens, M. Bepm, I'. JIparo, M. HroBepxke, JI. ltori, b. XKenenya, K.
Kikens, I'. Kenszen, @. Jlromep, M-K. Maiiniarep, T. 11 Mano, JI. Hoens, I1.
[Taxte, M. IIpino, b. Ilynnen, XK. Pisepo, A. Pycciibon, JI. Pycco, 1. Tropmen,
JI. ®aBopi, JI. ®dimin, K. Emepi, E. benau, E. Kiitna, X. T'ooca, X.
Ximnerpybepa, X. Jlexnepa, P. Ilykano, K, Hlnaiixa, J[. YMm0Oaxa, K. llITepna, X.
ITectanomi, X. [lTapka.

OnHak, HasBHICTh IIMPOKOTO IOJS 1HO3EMHHMX JOCTIAHHUKIB TeMaTHKa
MOPIBHSUIBHOTO ~ aHaJi3y € HaJA3BHYAalHO aKTyaJdbHOIO, ajie 30BCIM HE
MpoaHaIi30BaHOI0 B YKpaiHi, [0 3yMOBIIO€ HEOOXIHICTh IILOTO JOCIIII)KEHHS.

@opmy/IlOBaHHA Wjed cTaTTi (MOCTAaHOBKAa 3aBAaHHA). OCHOBHOIO
METOI0 (3aBJAHHSM) Li€1 CTATTI € ICTOPUKO-TIOPIBHSIIBHUIN aHalli3 MOJIOKEHHS
OpraHiB KOHCTUTYIIHHOTO KOHTPOJIIO B JACSKHUX Jep:KaBaX POMaHO-T€PMaHCHKOi
MPABOBO1 CUCTEMHU.

Buxkiaag  ocHOBHOro  Marepiajy  JAOCJHII:KeHHS 3  NOBHHUM
OOTPpYHTYBAHHSIM OTPUMAHUX HAYKOBHUX pe3yJbTaTiB. B kpaiHax pomano-
r€pPMaHChKOI MPABOBOI CHUCTEMU ICHY€E psii (POpM BHUpPaKEHHS I1HCTUTYTY
KOHCTUTYIIHHOTO KOHTPOJI0. OCOOIMBO aKTyadbHUMHM JUISl TOCHIIPKEHHS CIIiJ
BHOKPEMHUTH HANOIIBII €KOHOMIYHO Ta TMOJITHYHO CTaOLIbHI JepKaBH, KOTPi
MalTh KapJAUHAJIBHO MPOTUIICKHI (POPMH BHUPAXKEHHS BHUIIE3a3HAUCHOTO
IHCTUTYTY, a came: HiMmeuunmny ta @panuito. HimeuumHa — OaThKiBIIMHA
«TOTAJILHOTO KOHCTUTYLIMHOTO KOHTpoOJtOo» Ta @DpaHIlis — KBa3iCyJA0BHUX
opraiB. BuokpeMnmMo HaWBaXXJIWBIIII aCHEKTH IISUTBHOCTI Ta TOJOKCHHS
KOXKHOI 3 IHUX KpaiH OKPEeMO, aJ’)K€ caMe BOHM € MPOTPECHUBHUM MPUKIATOM
(yHKL10HYBaHHSA KOHCTUTYLIHHOT IOCTULIT HA 3arajbHOIEPKABHOMY PIBHI.

KoHcTuTyiiiinuii KOHTPOJIb per se, B TOMY BUTJISA/Il, B SIKOMY BiH ICHY€E B
€spori B oMy 1y Opaniiii, 30kpema, 3HaXOAUTh CBOE 1JIeiHE OOTPYHTYBaHHS
B yncTOMYy BueHHI npo mpaBo ['. Kenszena. Ha gymky octanHboro, npaBo Mae

MipaMilalibHy OCHOBY, B SIKIi IOpUWYHI HOPMHU OLIBIIOTO PIBHS MOPOJIKYIOTh
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IOpUIMYHI HOpMH HUXKYoro. Ha BepinHi mipamian 3Haxoauthes Koncruryis -
YCTAHOBUUM aKT MOTOYHOI'O MPABOMOPSAKY. AJie BOHA BHCTYMAa€ TaKOXK 1
dbyHIaMeHTOM Jep>KaBW, THUM TPUHIIMIOM, SKUA OOYMOBIIIOE pPIBHOBAry
MOJITUYHUX cull B cycniiabeTBi [8, ¢. 113]. I'. Kenb3en, Takum 4urHOM, HaJlaB
MpaBy CTPYKTYPOBaHICTh, 110, B CBOIO YEPTry, JO3BOJISIE€ NIYKATHU 1 3HAXOJIUTH B
HbOMY (B MpaBi) JIOT1YHY OCHOBY MOTO ICHYBaHH 1 pO3BUTKY. HasiBHICTh JIOTIKK
B OyJlb-IKOMY SIBHILII HEMUHYYE Iepedadae palioHaIbHICTh LbOTO sBHINA. SIK
BHumaeThes, I'. Kenb3eH paiionanizyBaB npaBo, MOBIJOMUBIIN HOMY BHYTPIIIHIH
3MICT 1 IEBHY CaMOCTIMHICTb. B pe3ynbTaTi, B HOro BUEHHI OOIPYHTOBYETHCS
KOHCTPYKI[iSI TPaBOMOPSAKY, BCEpPEAWHI SKOi OKpeMl OJUHHUII MPaBOBOI
JTIACHOCTI CHIBBITHOCITHCS MDK COOOI0 B CTPOrO 3aJaHUX MPOMOPIiaX. Y
mipamiai npaBoBux HopMm [. Kenb3eHa KOKHa HOpMa TICHO TOB'sS3aHa 3
MONEPEAHHOI0 1 3 MOAANIBINON, 1 B IIA 3aJIEKHOCTI KOPEHUTHCS MOSICHEHHS
3aKOHOMIPHOI'O PO3BUTKY IpaBa.

[IpoTsirom maibixe 200 pokiB, axx g0 1958 p. dpaniy3pka MoJiTHYHA
¢dutocodis 1 KOHCTUTYLIIMHE MPABO PO3TIIAAAIN 3aKOH K BUPAKEHHS 3arajibHOi
BoJI [7, c. 34]. OcTaHHs X MOXKeE aIeKBaTHO (DOpMyBaTHCS JIHIlIe TPU 00'€THAHHI
HapoJay B €JIMHE I11JI€, 31aTHE 3p0O3YMITH 3arajibHuM iHTepec. Takum 00'e THAaHHAM
CTaB MapJIaMEHT, SIK BUILUI OpraH HAI[lOHATBHOTO NpeicTaBHULITBA. [lounHatoun
3 ki"ng XVIII ct. came napiaament noctae y ®paHiiii B IKOCT1 €JUHOTO OpraHy
Jep’KaBHOI BIIAJIM, YUS JIETITUMHICTh HE BHKJIMKAa€e CyMHIBIB. DOpMyeThCS
IUISIXOM BHOOpPIB, CTBOPIOE 3aKOHU, MapiaMEeHT, caMHM (aKTOM CBOIO
ICHYBaHHS, BHCJIOBJIIOBAB 1/I€0 HAIIIOHAJILHOTO CYBEPEHITETY B HaWOLIbII
HAa0YHOIO 1 MOCiI0BHIN hopMmi. [nest HapoIHOT BOJI1 HA IOBT1 POKHU CTajia BUILUM
MPUHIUAIIOM KOHCTUTYIIHHOrO Jaxy. L{imkoM o4eBUIIHO, 110 OYyIb-K1 CripoOu
MOCTABUTH JKEPENIO 1l1€1 BOJII MiJ KOHTPOJIb I1HIIUX OpraHiB BIagu Oyiu
PIBHOCHJIbHI BITMOBH B1Jl OCHOBHUX PUHIIMIIB JeMoKpaTii. OHaK 0 cepearuHU

XX B. 1, 0c00NUBO, MicJisl 3aKiHUEeHHS [[pyroi cBITOBO1 BiliHU, /7151 0araTbox CTalo
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OUYEBUIHUM, IO MAPJIAMEHT OUIbIlIE HE BUKOHYE CBOIO T'OJIOBHY (YHKIIIIO -
3a0e31e4yBaTi TOP’KECTBO 3arajabHOi BOJIL.

Hiticno, me 3 kidng XIX B. B gepxkaBax €Bponu Ta [liBHIYHOT AMepuKu
CIOCTEPITa€eThCS CTIMKA TEHJEHLIS 10 MOCHJIEHHS POJIl 1 BIUIUBY BHKOHABYOL
BlIau. Y IIMPOKOMY CEHCI Il OyJIO MOB'SI3aHO 31 3MIHOIO MPU3HAYEHHS CaMOi
nepkaBu. BoHa 3 «HIYHOTO CTOpOXKa» HEBOJAraHHO MEPETBOPIOBANIOCS B
«JiepKaBy OJIaroA€HCTBA», YMs METa, MO KpakHiil Mipi, moJiAraia B MOJIMIIEHH]
COIIaIbHO-TOOYTOBUX YMOB KUTTSI TpomajsH. [locusieHHs poji BUKOHABYOi
BJIaJId TPOSIBUIIOCS, HAcaMImepel, B 3pOCTaHHI YpPSJOBUX IOBHOBAKEHbD.
HaoynuMm mnpukiaioM MoOXe CIY>KUTH MPABOBUN 1HCTUTYT JEJIETOBAHOTO
3aKOHOJABCTBA, IIUPOKE TMOIIMPEHHSI SKOTO CHPUSIO, 3 YacoM, TICHOMY
30JMKEHHIO 3aKOHOJAaBYOi Ta BHKOHABUOi TiIOK Biaau. OTpUMYOUYU Bij
JIEMyTaTIB MOBHOBAXXEHHS HAa BUAAHHS MIJ3aKOHHHUX aKTIiB, IO MAlOTh CHUIY
3aKOHY, Yypsii TEPETBOPUBCA B CAMOCTIMHUNA HOPMOTBOPYMN OpraH Biagu.
OTpuMatu X BUIlIEHa3BaHE TOBHOBAKEHHS YPSI/I MIT JIUIIE 32 YMOBH MiATPUMKHU
3 OOKy OLIbIIOCTI 3aKOHOJABIIB. A 1€, B CBOIO 4Yepry, BHUMAarajio €IHOCTI
171€0JIOT1i Ta MOJITUYHOI OpIEHTAIll Y MapJIaMeHTChKO1 OUTBIIOCTI 1 MIHICTPIB.
B3aemna noBipa jgemyTaTiB 1 ypsiAy CTajl0 HOPMOIO JI€pPKaBHO-IIPABOBOTO
CHIJIKYyBaHHs Biaau [3, c. §].

CrBopennss KoucturymiitHoi pamgu B 1958 p. mpsiMo BUIUIMBAIO 13
JOKTPUHU PAI[IOHATI30BAHOTO MapilaMeHTapu3My, IO € OJHIEI0 3 OCHOB
Jep>KaBHOTO MeXaHi3My cydacHoi @paniii. Ik nuime cydacHui ¢daxiBenp 3
KOHCTUTYyLIHOTO TpaBa Dpanuii @. Jlromep, Koncruryumiiinuii paga Oyna
CTBOpPEHA 3 €JMHOI0 METOI0 3JIIMCHIOBAaTH «HAIJISIA» 3a MapiiaMeHToOM, 100
OCTaHHIM HE BUXOIUB 3a MEXK1 CBOIX MOBHOBaXkeHb. [0 kommneTenii Pagu, Takum
YUHOM, CIIOYaTKy HI B HalMEHINIM Mipi HE BXOJIMB 3aXHCT MpaB 1 CBOOOJ
rpoMansH [9, ¢. 21]. Bukonanns miei @ynkuii Konctutyiiiina paga B3siga Ha
cebe caMOCTIMHO 3HAYHO Mi3HiIlIe, aje, BoHa ((YyHKI[is 3aXUCTy MpaB 1 cBOOO) 3

CaMOro MoYaTKy MicTHJIacs B TeKcTi kKoHcTutymii 1958 p. Koncturymiiiniii pani
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3QIMIIANIOCA  JIMINE 3HAWTH s ii  3/A1MCHEHHST HEOoOXiJHE MpaBOBE
OOTpyHTYBaHHs, BHOpaBIIM CHPUATIMBUNA MOMEHT B MOTOYHIN MOMITUYHIN
CUTYyaIlii.

Axmo mnpaBoBy npupony KoucruryuiitHoi panu Opaniii BBaxaTu
KBa31iCy/1I0BOIO, TO BOHA 0yJi€ MPEACTABISATU BIIHOCHO PIJIKICHE SIBUILIE B CBITOBI
MPaKTULl KOHCTUTYLIMHOI rocTuuli. [ificHO, OUIBIIICTh CyYaCHUX PO3BUHEHUX
IepkaB oOpanu, B pe3ylbTaTi, OAHY 3 JBOX, TaK 3BaHUX, MOJeNeH
KOHCTUTYIIHHOTO KOHTPOJII0, «aMEPUKAHCHKY» a00 «eBpomeicbky». [Ipu Bciif
BIAMIHHOCTI ITUX MOJIeJIeH, OJ{HE TBEPXKEHHS € SBHUM. | B Tiii, 1 B 1HIIII MOAeNI,
OpraHy, 110 3aiMaroThCs TMEPEBIPKOD HOPMATHUBHO-IIPABOBUX AaKTIB Ha
BIMOBIIHICTh KOHCTUTYIIII, € CyJJOBUMHU YCTaHOBaMHU. byib TO CyaM 3araibHO1
IopucauKIii abo cremniani3oBaHi KOHCTUTYIIWHI CyId, BOHU OJHO3HAYHO €
YaCTUHOI0 CYJOBOI CHCTEMHU BIJAMOBIAHOI JepkKaBU 1 Ha IX PIIIEHHS
MOIIMPIOETHCST  IOPUJIMYHA CWJIA aKTIB MpaBocydas. Tomy, CBOEPIIHICTb
(dbpaHiy3pK0i OpOLEaypHd KOHCTUTYIIHHOIO KOHTPOJIIO BHMAra€e MpOBEJCHHS
JETATBLHOTO aHalmizy opuaAndHOi npupoan KoHCTUTYHIHHOI paau, B mpoleci
SKOTO CJI1JT 3BEPHYTHUCS JJO BCHOI'0 CHEKTPY AISIBHOCTI II€] YCTaHOBHU.

binbmicte cy4acHUMX (PpaHIy3bKHX KOHCTUTYILIOHAJICTIB PO3IIISAAIOThH
Konctutytiiny pagy sik cyJ0BYy yCTaHOBY, III0 HE M030aBiieHa, OJIHAK, JAEAKOI
cnenu@iky, sKa BIIpI3HAE 11 BiA KOHCTHUTYUIMHHUX CYIIB  OLIBIIOCTI
€BPOIECUCHKUX JepKaB. XapakTepHo, 1o 1me B 1981 p. oauH 13 3aCHOBHUKIB
CUCTEMAaTUYHOTO BUBUEHHS JisibHOCTI KoHcTuTyiitHoi panu JI. @aBopi nucas,
o0 BIAMIHHOCTI Pagum Bil CyJOBUX YCTAaHOB 3arajbHOi IOPUCIMKINI HE
J03BOJISIFOTh, TUM HE MEHII, 3allepeuyBaTH 32 HUM CyJoBYy npupoxay. Ha nymky
JI. ®aBopi, KonctutyiiiHa paja € NpoCTO 1HIIUM CYJIOM, YHi PIILIEHHS MICTATh
CWIBHUM TONITUYHUM MIATEKCT, TOMY IO BIH BTPYYa€TbCS B TMOPSAIOK
(yYHKIIIOHYBaHHSI OpraHiB JepkaBHOi Biaau. OgHak B CHIy IbOTO

Konctutymiiinuii pajga He BTpadae CBO€1 Cy10BO1 ipupou |5, c. 29-30].
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[lle onun nOpuXWIbHUK Ccya0BOi mnpupoan KoHctutymiitHoi paaw,
npodecop . Pycco, 0co0auB0 migKpecItoe, 1110 BUCHOBOK PO CYJ0BY IPUPOTY
Konctutymiinoi paau BuriuBae 3 Toro ¢akTy, o Il AISIbHICTh 3aBXIH
NOB'sA3aHa 3 BUPILIEHHAM crnopy. Lle Moxxe OyTu cynepedka mpo pe3yibTaTH
napJaaMeHTChbKUX a0 MPe3uJACHTChKUX BUOOPIB, cylepeuka MK 001acTsIMu
3aCTOCYBaHHS 3aKOHY 1 miA3akoHHOTO akTy. [Ipu 3BepHenHH1 70 KoHcTutymitHoi
paau AemyTariB ad0 CEHATOPiB, BOHH TAKOX OCKAap)KyIOTh KOHCTUTYLIMHICTh
BIIMOBIAHOTO 3aKoHy [10, c. 48].

Bnacnigok ychoro BHUIIECKa3aHOTO, BIJIITOBXYIOUHCH BiJ MEPEBAXKHOI
OyMKH (paHIly3bKOi JOKTPUHHM KOHCTUTYLIMHOTO MpaBa 1 CHOUpAIOYUCh Ha
3arajbHy XapakTEPHUCTHKY JisabHOCTI KOHCTHTYLIWHOI paau, MOXKIUBO
BHU3HATH, 1110 3a OuIblIe HIK 50 pOKiB CBOTO ICHYBAaHHS OpraH KOHCTUTYILIIHOTO
kKoHTponto DpaHilii eBOJIOIIOHYBAaB HACTIUIBKHM, IO MOro IIIJIKOM MOKHA
PO3IIIAIaTH SIK CYyJJOBY YCTaHOBY.

[Ticns mopasku Himeuunmnu y [lpyriii csitoBiii BiiiHi CPCP, CIIA,
BenukoOputanis 1 @paHiis MOKJIaad Ha ceOe BEPXOBHY BIaay B KpaiHl 1
po3ainuian i Ha 4 OKymaiiiiHi 30HU, MOYaBIIM BIAHOBJICHHS HAI[IOHAJBHOI 1
JE€MOKPaTUYHOI HIMEIBKOI JIepKaBHOCTI 3HU3Y - 3 MICLIEBOI'O CaMOBPSIIyBaHHS,
1100 HOBE YTBOPEHHSI HE CTaJ0 MOTYXHOI IEHTPAJI30BAHOIO JE€P>KABOIO, IO
MOPYIIye MpaBa BIACHUX IPOMAJISIH 1 3arpoKye CyciaHIM KpaiHaM. OgHOYacHO
Ha TepuTopii HiMeuunHu icHyBaB anapar ynpaBiliHHS, CTBOPEHHI OKyHaIiiHO0
BJIAJI010 3BEPXY BHM3. [CHyBana cuctema BiIOMCTB, KEpOBaHa 3 OJTHOTO LIEHTPY,
a BJacH1 crpoOu 10 Aii 3 HIMEIbKOI CTOPOHU MOTIJIM OyTH JOIYIIEH] JIUIIE 3a
MOTO/DKEHHSAM 13 OKyNaliiHOIO Bianol0. Mamo Micue Takox Oe3nocepenHe
3aJly4eHHS HIMEUbKUX OpraHiB CONO3HUIBKMMH BigoMcTBamu. HalmBuamimii
PO3BUTOK HIMEIHKOI JIEp>KaBHOCTI B1JI0YBaBCSl B aMEPUKAHCHKIM 30H1. Y 1946 p.
OyJii CTBOpPEHI MepIIi KOHCTUTYI1HHI KOMITETH, 00paHi yCTaHOBY1 300pU 3€MeElb,

10 BUPOOUIIA HOB1 KOHCTUTYIIIT 3€METTb.
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[Ipu cTBOpeHHI HOBOiI KOHCTUTYILII TMparHyjiad BpaxyBaTH JIOCBiJ
nomnepeaHix KOHCTUTYIIN, 1 mepmn 3a Bce Beitmapcekoi 1919 p. Excneptu
NpUILUIA O BUCHOBKY, II0 «B OCHOBI BeliMapcpkoro mexaHizmy Oyiau
CTPYKTYpHI BaJin», B pe3yJIbTaTi 4OTO /10 Biaau npuiiiios ['itnep 1 Belimapcbka
pecniyOiika mnpunuHwia cBoe icHyBaHHA B 1933 p. Ilopoku BOavanucs
MEPEBAXKHO Y BIAHOCHMHAX YpSAAYy 1 HAPOJHOTO MPEICTABHUIITBA, a TaKOXK Yy
BigHOCHMHAX Immepii 1 3emens [1, c. 44].

3 METOI CTBOPEHHS CHpaBJi MPAaBOBOi, JTEMOKPATHYHOI ACP>KaBH, IO
rapanTye mpaBa 1 cBoboau, B ®PH Oyna mepenbaueHa cuctema CyI0BOTrO
KOHCTUTYIL[IHHOTO KOHTpoJIt0 IyOniyHoi Biaau. s HimeuunHu ne He Oyiio
aOCOJIIOTHO HOBOIO 171€€10. BUTOKHM CyJOBOr0 KOHCTUTYIIIHHOTO KOHTPOJIIO
BUSBISIIOThCA 1e B enoxy CepenHbOBIYYs, a MOTIM I 1€ pO3BUBaaCA
npoTsaroMm Bciei ictopii HiMeuunHu 1 BTuUToBanacst B Gopmi CyJiiB, HaJAUICHUX
NeSKUMU TTOBHOBaKEHHSAMHU B 1IiH cepi [2, c. 133].

CrtBopennsim ®KC B 1949 p. OcnoBuuii 3axkon mis ®PH nepenbauus
creniajgbHy IOPUANYHY CTPYKTYpy - Sul generis (Big JIaT. - B CBOEMY POJi).
®opmyBaHHs, 3aBaaHHs Ta komnereHiiss OKC B HalzaraibpHIIIOMY BUTJISII
perynoioThest ctaTtTamMu 92-94 OcnoBHoro 3akony. [lojganeiii mpaBuiia mpo
OpraHizaililo, KOMIIETeHIli MicTATbcst B 3akoHi mnpo DenepanbHuii
KOHCTUTYLIMHUM cy Big 12 6epe3ns 1951 p., a takox B Pernmamenti ®KC Big 15
rpyausa 1986 p. ®KC npuctynus 10 poOOTH Ouiblie HIXkK Yyepe3 ABa POKH MICIs
BCcTyny B cuity OCHOBHOIO 3aKOHY - 9 BepecHs 1951 p. Oyyio BuHEceHo mepiie
pitieHHs [4].

OKC nokJIMKaHUN B SIKOCTI BHUIIIOTO OPraHy CyJOBOr0 KOHCTUTYIIHHOIO
KoHTpoito Denepallii NPUNUHATYA MOPYIICHHS My0Ji4HO0 BiAag0r0 OCHOBHOTO
3aKoHy. BiH He € peBi3iiiHOI0 CYyJOBOIO 1HCTAHIIIEIO, sIKa BUPINIYE KOHKPETHI
KOHCTUTYIIHHO-TIPABOBI MUTAHHS B paMKaX HUBUIBHOTO a00 KPUMIHAIBHOTO
MpPOBa/KEHHS. Y HOro KOMIIETEHI[II0 BXOAUTh BUPINIEHHS BUKIIOYHO

KOHCTUTYL[IHHO-IPABOBHUX MHUTaHb B HIJIOMY: TIiyMauyeHHs1 OCHOBHOTI'O 3aKOHY €
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OOOB'SI3KOBUM 10 BUKOHAHHSA. 3 METOI0 BUKOHAHHS (DYHKIIA «BEPXOBHOIO
ctpaxka Konctutyuii» OcHoBHull 3akoH HaaumB OKC BenbMuU MUPOKUMHU
MMOBHOBAXKCHHSIMH.

Sk KOHCTUTYLINHUN, a He TUIbKU cyqoBuil opran ®KC Ha BiAMIHY Bif
1HIMX deaepaibHUX CyAiB Mae 0COOIMBUIN OpraHi3alliiiHuil cTaryc:

1) ®KC KOpUCTYEThCS TaKOI » PErIaMEHTApHOI0 aBTOHOMIEIO, SIK
bynnecrar abo bynnecpar. Xoua panime OCHOBHMI 3aKOH 1 1HIII 3aKOHHU HE
HaJaBajyu oMy I Uboro noBHoBaxeHb. [lepmmii Permament ®KC 3'sBuBcs
TUibku B 1975 p., 32 BUHATKOM BCTaHOBjIeHOTO B 1971 p. mpolecyaibHOTro
MOPSZIKY BUPaKEHHsSI CBO€I HE3roau cyansamu. UumHHuii HuUHI PernameHT Oys
npuitHaTui B 1986 p. Obunsa Pernamentu Oynu ony0uikoBaHi ['010Bo0 cy1y B
Bicuuky ¢denepansuux 3akoniB (Bundesgesetzblatt) ananoriuno omyOaiKyBaHHIO
PernaMeHTiB 1HIIMX KOHCTUTYIIMHUX OpraHiB, Hampukiajg byHnecrary.
Pernamentu iHmux enepanbHUX CY/IB, HABMaKU, MyOJIIKYIOThCS HE TOJIOBOIO
bOIO0 CyAy, a KOMIIETeHTHUM (¢eliepadbHUM MIHICTpOM 1 He B BicHuKy
benepanpHuX 3aK0HIB, a B DenepanbHomy BicHUKY (Bundesanzeiger) [6, c. 49].

2)  «SIk piBHUH 1HIIUM BUIIUM PeAepaibHUM opraHam» (MEMOpPaHIYM)
OKC Moxe B3aEMOMISTH 3 IHIIUMH KOHCTUTYIIHHUMHM oOpraHamu 0e3
MOCEpPEAHUIITBA MIHICTEPCTBA, CAMOCTINHO (pOpMyBaTH CBiil OI0JIKET (B paMKax
3arajgpHOro Oromxkery) Ta lonoBa cyay BHCTyNae BHINUM KEpPIBHUKOM
ci1y>k00BI1iB cy1y. 3a mpoTokoiaom ['onoBa ®KC cToiTh Ha I'ATiH MO3UIIIT CIT1AOM
3a @enepanbHUM npe3uaeHToM, ['onoBoro bynaecrary, 'onoBorwo byHaecpary 1
®enepanpauM kanuepoM. ®KC e nepelyBae y miiBIAOMUYOCT] y MiHICTEPCTBA,
K 1HII1 peaepanibHi Cy1H, HE MAKOPSIEThCA CITy)KO00BOMY Harfsny [6, c. 49].

3) Cynm ®KC e cyansmu, ajge He CaMOCTIMHUMHU KOHCTUTYIIHHUMHU
opranamu. [Ipudomy 1ie He peaepanbui cyaui, a cyaai ®KC [6, c. 50].

B sikocti cynoBoro oprany @KC 3aitmae 0co0iMBe CTaHOBHIIE B CYI0BI
cuctemi B nuiomy. BiH He € cyqoM, KUl NOpAX 3 IHIIUMH CyJaMd BXOJUTH B

3araJIbHUM 1HCTAHIIMHUN TOPSA0K 1 THM CaMHM HE € IO BITHOIICHHIO O HUX
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Builie crossiuuM cyaom. OKC mpuiiMae cBOi pilleHHs 3aBXKAU SIK Tepiia i
OJIHOYACHO ocTaHHs 1HcTaHIis. [To mpenmMeTy 1 ropunnuHiii aii doro pimens DKC
3aiiMae IpoBiJHE Micile B cucTeMi cyoBux opraniB denepairii. Bin mae mupoxi
MOBHOBAXEHHS, MOYMHAIOYM BIJ CKACYBAaHHS aJMIHICTPATUBHUX 1 CYJIOBUX
pilieHb, 1o nopymyoTs OCHOBHMU 3ak0H. J[0 HMX BiJHOCSITHCS 1 BU3HAHHS
HEIIMCHUMU 3aKOHIB, 1 BAHECEHHS 000B'SI3KOBUX OCTaTOYHMX PIIICHB IO CIIOpax
MDK BHUIIIMMHU OpraHaMu Jep:kaBHoi Biaaau y Dexaeparii 1 3emisax. HaBith gxmio
HOro pillleHHs CTOCYIOThCSl MOPYILIEHUX IpaB abo nependayyBaHUX OOOB'SI3KIB,
OKC BHUKOHYE MpHU LBOMY CKoOpilie (PYyHKIIIO 00'€KTUBHOTO 3a0€3MeUYeHHS
KOHCTUTYIIHHOTO MpaBa, HiXK PYHKIIIO 3aXUCTy CY0'€KTUBHUX IPaB.

VY opuanuHiil JiTepaTypi BUCIOBIEHA TOUYKa 30py, 3rigHO 3 sikoro OKC
1HOA1 TEPETBOPIOETHCS B «CYyA CYINEPBUINOI 1HCTaHIID» B MpoLeci Mo
KOHCTUTYIIHHINA ckap3i, konu nepeBipka ®KC 1 KOHTPOIb 32 OJTHOMAHITHICTIO
JOTPUMAaHHS OCHOBHHUX IpaB B akTax MyOJIYHOI BiaJW MOKJIMBI TUIBKU MICISA
BUUEPIIAHHS 3asIBHUKOM CKapry BCIX 1HIIMX 3aC001B 3aXHUCTy MpaBa. Y TOM ke
yac @OKC, cyasum 3 HOro BIACHUM BHCIIOBIIOBAHHSIM, «CYIEPBUILIOO
iHcTaHiiero» Oytu He xo4ye. OKC oronmocuB BuU3HaueHHs (opMu mpoiiecy,
BCTAHOBJICHHS 1 OLIIHKY (aKTiB, TIyMauyeHHs MpaBa 1 WOro 3acCTOCYBaHHS B
KOHKPETHIU CIIpaBi 3aBJaHHSM TUIBKU KOMIETEHTHOIO CyAy 1 IPeAMETOM MOTro
BJIACHOI TepeBipkH, 10 mokazye aumie poiib OKC sk «cynep anensiiHoro
cyay» [11,c. 1].

Haninennss ®KC ocobnuBuUM cTaTycoM, HaJaHHS KOMY OJIHOYACHO PHC i
CYJOBOT0, 1 KOHCTUTYLIHOTO OpraHy HE MOIJIO HE BIUIMHYTH Ha (OpPMYBaHHS
HOro MoBHOBaX€Hb, Ha po3noaL1 komieTeHilii Mixk ®KC 1 3aranbHUMHU CyJ1aMH,
a Ttakox KonctutyuwiitHumu cynamu 3emenb. [lonoxenns POKC moxHa
OXapaKTepU3yBaTH HACTyIHUM BHUpa3OM: MEPIIMM cepea piBHUX. Y HOro
KOMIIETEHIIII0 BXOJSTh TUIBKA MUTAaHHS KOHCTUTYLIMHOTO IMpaBa - Tak 3BaHa
KOHCTUTYIIMHA miacynHicTh. HaBite sikmo ®KC posrnsigae KOHCTUTYLINHY

CKapry, NoJlaHy Ha PilIeHHs 1HIIOTO CYJy, BIH Ma€ MpaBoO JOCIIKYBaTH JIUIIIE
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MUTaHHS PO MOPYLIEHHS LUM CYJOBUM pILIEHHSM OCHOBHHUX IIpaB 3asiBHUKA,
HajaHux oMy OcCHOBHUM 3akoHOM. Sk rapant 1 ctpax Koucruryuii ®KC
CTEXHUTh 3a THM, II00 >KOJEH OpraH IyOJIYHOI BJaJAM 1 HIXTO IHIIUMH He
NOopyuIyBaJIn 1oJ0XkeHHd OCHOBHOrO 3akoHy. /[[ns 1mporo BIH HaJlIeHUH
3HQUHUMU TMOBHOBXXCHHSIMU: BIJl BHU3HAHHSA aKTa MOyOJMIYyHOI BJIAaU
HEKOHCTUTYIIIMHUM, 10 T1030aBJI€HHS OCHOBHUX MpaB 1 3a00pOHU mMapTiil.
HacTinpku Benrka KOMIETEHIISl OpraHy CyJI0BOIO KOHCTUTYLIHHOTO KOHTPOJIIO
HETUIIOBA JJIA KpaiH 3 €BPOINEHCHKOI CUCTEMOIO KOHCTUTYLIIHOTO KOHTPOJIIO.
OKC OPH OyB cTBOpeHMil sIK BeplIMHA MPaBoOBOi JepxaBu. BiH Bojomie
HaJ[3BUYAHUM aBTOPUTETOM Ha Bciit Teputopii ®PH.

BHCHOBKH 3 [JaHOro [JOCJiI:KeHHS i NepPCHeKTHBH NOJAJIbIIOI0
PO3BHUTKY y AaHOMY HanmpsiMKy. OT)xe, aHaJII3yl0UHM BHILE3a3HAYEHE, MOKHA
3pOOHUTH BUCHOBOK, 0 THCTUTYT KOHCTUTYILIIHHOTO KOHTPOJIIO B I€IKUX KpaiHax
POMAaHO-T€PMAHCHKOI MPABOBOI CHUCTEMH MOXE KapJAHHAJIBHO BIAPI3HATHUCS SK
ICTOpIEI0 CBOTO CTBOPEHHs, Tak 1 (pyHKIIsAsMU Ta crarycoM. HimeuunHa — sk
«ijeanbHa» TMpaBoBa cHUCTeMa cTajda (QyHAAMEHTOM sl  (QopMyBaHHs
«MOTY>XKHOI'0» KOHCTUTYLIHHOTO cyny, B sikomy ®PKC 3abe3nedye ToTambHUN
KOHTPOJIb 32 KOHCTUTYLIWHICTIO )KUTTS JIEpKaBH.

@paHily3pbka MOJEIb KOHCTUTYLIHHOTO KOHTPOJIO JOCI SIBISIETHCS
HaJ3BUYAHO IUCKYCIMHOI0, aJ)Ke TUTAaHHS CYJOBOT'0 YU KBa3iCy1I0BOTO CTATyCy
KoHcTuTyniiiHo1 pagu € KIYOBUM Y ii AisabHOCTI. OHAK, 1€ MUTAHHS BUHUKAE
BHUKJIIOUHO Ha PI1BHI JOKTPUHAIBHUX TOCHIIKEHb, a Ha pakTulll Koncturyiiina
pajza npoAoBXKye 3a0e3MeuyBaTy 3aXUCT MPaB 1 CBOOOI JIIOAUHU 1 TPOMaJITHIHA
Ta BIAMOBIHICTD JKUTTEAISUIBHOCTI ep:kaBu HopMaM OCHOBHOTO 3aKOHY.

Hns Ykpainu HaiiOnuxdoro € «HiMmernbka MOJEIh KOHCTUTYIIHHOTO
KOHTPOJII0» 3 CHJIBHUM KOHCTUTYLIHHUM cyaoM. lIpoTe, KiIIo4OBUM aceKkToM
NOBMHHA OyTH caMe — He3alexHicTb KoHcTuTyuiiiHoro cyay Ykpainu. Bin

MOBUHEH OyTH CAMOCTIMHUM y MPUUHATTI Oyb-SKUX PIIIEHB 1 HE 3a1eXaTH Bij
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MOJITUYHOT BEPXIBKHU JEP:KaBH, IO MPOSBISIETHCA B 1CTOPii (YyHKIIIOHYBaHHS

KoHctutyniiinoro cyny Ykpainu.
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