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Anomauia. Y cmammi ynepwie y SimMUUSHAHIL OPUOUYHIL Jimepamypi
CUCMEMHO  O0CNIOAHCYIOMbCA ~ NUMAHHA —~ WO000  GU3HAYEHHA  Npasa

3acmoco8y8an020 00 30amMHOCMI CIMOPIH MINCHAPOOHUX KOMEPYIUHUX 8IOHOCUH
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00 yKA1a0eHHs apoimpaxcHoi y2oou. Ilpoananizo8ano yunHi HOpMU MIHCHAPOOHUX
aKmiea, AIKUMU 8pe2YIb08YEMbC NOPAOOK BU3HAYEHHS NPA8d, 3aCMOCO8Y8AHO20
00 6CMAHOBIEHHS 30AMHOCIE CIOPIH CHOPY 00 VKIAOeHHs apOimpajicHoi y2o0u,
a mMaxodc NONOJNCEHHS 3aKoHoOaécmea, 30Kkpema, Hopmu Huio-Hopkcvkoi
KOHBEHYII NPO GU3HAHHS MA 6UKOHAHHA IHO3eMHUX apOimpadxcHux piueHs 1958
p., €8poneticoroi KoH8eHYIi npo 308HiUHbOMOp2osebHUll apbimpadic 1961 p.,
3akonu  VYkpainu «llpo 308HiwHbOeKOHOMIUHY  OisnbHicmby ma  «lIpo
MidcHapoOHe npusamue npasoy. Ha ocnosi yvoeco, 3pobreno 6UCHOBOK, wo
MmepMiH «capacityy, SKUll nepekiadacmscs 6 pO3YMIHHI HABEOEHUX AKMIi8 SK
30amHicmeb 00 YKIAOEHHs apOimpasscHoi y2o0u, cmocyemuvcs K isuunoi ma
IOPUOUYHOI 30amHocmi ocobu yKiaoamu apoimpaxicHy y2o0y OJsl UPIULeHHs
MIJCHAPOOHUX KOEMPYIUHUX CNOpPI6, MAaK I NOOAlbWOl MONCIUBOCI CMOPIH
makoi yeoou Oymu Y4acHuKamu apoimpancHo2o po3ensidy i3 iOn08iOHUMU
npoyecyalbHuMuy npasamu ma 0008 ’a3kamu. Bcmanoeneno, wo cmoponamu
apoimpasicHux Y200 MoxCcymo Oymu K Qi3uyni, max i OpUOUYHi 0COOU, A MAKONHC
nyoOniuHi ymeopenHs (0epacasu i ix opeanu, iHuli mepumopianvHi YmMEOpeHHs 3
npasom GUUHEHHs NPABOYUHIB 8i0 81aCHO20 iMeHi). Bcmanosaneno, wo 30amuicmo
0cobu 00 YKIAOeHHs apOimpajdcHoi y200u BU3HAYAEMbCS HA OCHOB8I Npasd,
3acmocogysano2o 0o cmopin (under the law applicable to them), saxum € npaso
ocobucmoeo 3axkony. B 3anesicnocmi 6i0 moeo uu yKiaoaemvcs apoimpax;cHa
yeooa @izuyHumMu yu OPUOUYHUMU 0COOAMU KOMIZIUHI Kpumepii 8USHAYEHHS.
3acmocogysano2o  npasa  oocumsv  pizuamecia. Ha  ocnosi  ananizy
npaso3acmoco6HOi NPaKmuKu BCMAHOBNIEHO, U0 HA CbO2OOHI 6CMAHOBIEHHS
npasa, sAKe 3acmoco8yEmMbCs 00 30AMHOCMI CMOPOHU OYmMuU CHMOPOHOIO
KOHMPAKmy, 8 momy 4ucii apoimpasxcHoi y2oou, i 88axcamucs nog si3anoio ii
NOJIOHCEHHAMU, MOXHCEe BUHAUAMUCS 080MaA cnocobamu. 1) Ha ocHOB8I npsAMo2o
Memooy WLIAXOM 3ACMOCY8AHHS KONIZIUHUX HOPM NpAdd, 3aCmOoCO8Y8AH020 00
CMOpPOHU, 2) HA OCHOBI HENPAMO20 MEMOOY ULISIXOM 6CIAHOBIEHHS HAMIPY MAaKOi

CnmopoHru yZOOM gsadicamu cebe 30008 ’513aHOI0 8 KOHMEKCMI 3acmocCy6aHHA
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npasa, oopano2o cmopoHamu (abo 8U3HAUEH020 CYOOM YU CKIAOOM apOimpasxcy)
K Npaso, 3acmocosy8ane 00 KOHMpPAKmy.
Kniouosi cnosa: npasoszacmocysanus, apoimpasic, npasocyd’ eKmuicmo,

apoimpasicHa yeooa, ckiao apoimpasicy, apoimpabiivHicme.

Aunomayua. B cmamve enepsvie 6 omeuecmeeHHOU WOPUOUUECKOU
aumepamype  CUCMEMHO  UCCIe0YIOMCs — 8ONpOCul  Onpedenenus: npasd,
NPUMEHAEMO020 K CHOCOOHOCMU CMOPOH MeNCOYHAPOOHBIX KOMMEPYECKUX
OMHOWEHUL K 3aKTIOYEHUI0 apoumpaxicnoz2o cozirauienus. Ilpoananusuposansi
oelicmayrowjue HOPMbL MEHCOYHAPOOHLIX AKMO8, KOMOPbIMU pecyiupyemcs
NOps00K onpedeneHusi npasa, NPUMeHsemo20 K YCMAHOBLEeHUI0 CHOCOOHOCmU
CMOPOH CHOpA K 3aKIIOYEHUI0 apOUmpal)cHo20 Ccoclaulenus, a makoice
NONIOJCEHUsL  3aKOHOOAmenbCcmea, 6 uacmuocmu, Hopmsi Huvio-Hopkckoi
KOHBEHYUU O HNPUSHAHUU U NPUBEOEHUU 6 UCNOJHEeHUe UHOCMPAHHBIX
apoumpasicuvlx pewernuti 1958 p., Esponetickoti Kongenyuu 0 8HEUHEMOpPe08oM
apoumpasice 1961 p., 3akouwvr Vrkpaunvit «O  GHEUHEIKOHOMUYECKOU
oesimenvHocmuy u «O mexncoyHapoonom dacmuom npasey. Ha ocnose smoeo
cOellan 8bl800, YMO MEPMUH «Capacity», KOmMopvlli nepeeooumcs 6 NOHUMAHUU
NPUBEOEHHbIX AKMO8 KAK CHOCOOHOCMb K 3aKIIOYEHUI0 apOumpaicHo2o
coz2nauieHus, Kacaemcs Kak (uaudeckou u Hpuoudeckol cnocooHocmu auya
3aKknouams  apoumpadnxfcHoe cozinauieHue Ol peuleHusi MeHCOYHaApPOOHbLX
KOMMepYecKUx Cnopos, maxk u nociedyroujell 803MONCHOCMU CHMOPOH MAKOU
coenku  Obimb  YUACMHUKAMU  apOUmpasM@cHo2o  pazoupamenbcmea  C
COOMBEMCMBYIOWUMU ~ NPOYECCYAIbHbIMU — Npasamu U  00A3AHHOCMAMU.
Yemanosneno, umo cmoponamu apoumpascHvlx co2nauieHuti Mo2ym Oblmsb Kax
Qusuueckue, max u puouyecKue auyda, a maxdxce nyoauuHvle 00pPaA308aHUs
(cocyoapcmea u ux opeamvl, opyaue meppumopudaibHvlie 00pa3o6aHus ¢ NPagom
cogepuienusi COeloK Om C80e20 UMeHU). Ycmanosieno, ymo CnocooOHOCmb

YeioeeKkdd K 3adKm4YerHuro ap6umpa9fCH020 CoclauterHuA onpedeﬂﬂemc;z HAa OCHoee
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npasa, npumeHnsemozo k cmopounam (under the law applicable to them), komopwvim
A67€MCL NPABO JIUYHO2O 3aKOHA. B 3aeucumocmu om moeo 3axknouaemcs
apoumpadxicnoe  coerauieHue  QUIUYeCKUMU UAU  TOPUOUHECKUMU — TUYAMU
KOJLIUBUOHHbIE KpUmMepuu onpeoeienuss NPUMeHUMO20 Nnpasa O0CMamouHo
pasauyaromces.  Ha ocnose amanuza npagonpumeHumenvHol — NpaKmuKu
VCMAHOBIEHO, YMO HA Ce200Hs YCMAHOBIEHUe Npasd, NPUMEHUMO20 K
CNOCOOHOCMU ~ CMOPOHbL  OblMb  CMOPOHOU KOHMPAKMA, 6 MOM HUce
apoumpan)cHo20 Co2lauerus, U CUUMAmMbCs CEA3AHHOU €20 NOJONCEHUIMU,
MOdHCem Onpeoensmovcs 08ymMs cnocobamu: 1) Ha ocHoge npsMo2o Memooa nymem
NpUMEHEeHUsl KOJUIUBUOHHBIX HOPM Npasd, NPUMeHsemMo20 K CmopoHe, 2) Ha
OCHOBE KOCBEHHO20 Memooa nymem YCMaHo8IeHUs. HaMepeHUus MaKkol CMopOoHbl
coenKu cuumamso cebs 003aHHOU 8 KOHMeKCcme NPUMeHeHUs NPasd, U30PAHHO20
CMOPOHAMU (UNU ONPEOEeTeHHO20 CYOOM UL COCMABOM apoumpa’ica) Kaxk npaeso,
npumensiemoe K 002080py.

Knioueevie cnosa: npasonpumenenue, apoumpasic, npagocydvbexmHocmo,

apoumpasicnoe coanauienue, CoCmas apoumpasica, apoumpabuibHOCHb.

Summary. For the first time in the domestic legal literature, the article
systematically examines the issues of determining the law applicable to the ability
of parties to international commercial relations to conclude an arbitration
agreement. Author analyzes the current norms of international acts that govern
the procedure for determining the law applicable to establishing the ability of
parties to a dispute to conclude an arbitration agreement, as well as legislative
provisions, in particular, the rules of the New York Convention on Recognition
and Enforcement of Foreign Arbitral Awards of 1958, European Convention on
International Commercial Arbitration of 1961, Laws of Ukraine «On Foreign
Economic Activityy and «On International Private Lawy. Based on this, it was
concluded that the term «capacityy, which is translated in the understanding of

the above acts as the ability to conclude an arbitration agreement, refers to both
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the physical and legal ability of a person to conclude an arbitration agreement to
resolve international commercial disputes, and the subsequent possibility of the
parties to such a transaction to be parties of the arbitration proceedings with
relevant procedural rights and obligations. It has been established that parties to
arbitration agreements can be both individuals and legal entities, as well as
public entities (states and their bodies, other territorial entities with the right to
make transactions on their own behalf). It has been established that a person’s
ability to conclude an arbitration agreement is determined on the basis of the law
applicable to the parties (under the law applicable to them), which is the personal
law. Depending on whether the arbitration agreement is concluded by individuals
or legal entities, the conflict criteria for determining the applicable law vary quite
a lot. Based on the analysis of law enforcement practice, it was established that
today the establishment of the law applicable to the ability of a party to be a party
to a contract, including an arbitration agreement, and considered to be bound by
its provisions, can be determined in two ways. 1) on the basis of a direct method
by applying conflict of law rules, applied to the party, 2) on the basis of an indirect
method, by establishing the intention of such a party to the transaction to consider
itself obligated in the context of the application of the law chosen by the parties
(or determined by the court or the arbitral tribunal) as the law applicable to the
contract.

Key words: law enforcement, arbitration, legal capacity, arbitration

agreement, arbitral tribunal, arbitrability.

IlocranoBka mnpolGaemMu. BusHaueHHss MpaBa 3acCTOCOBYBAHOTO JO
3IaTHOCT1 CTOPIH MI0JI0 YKJIAJIEHHS apOITpakHOI YroJu € OJHUM 13 3aBJlaHb, SIKE
HEOJMIHHO TIOCTa€ Mepe]] CKIaAoM apOiTpaky MpU BUPIMIEHHI MIXHAPOIHUX
KOMEPIIIMHUX CMOpiB. 3a CBOIM 3MICTOM II€ 3aBIAaHHS OXOIUIIOETHCS MEPITUM
€TaroM MPaBO3aCTOCYBAaHHS, KOJHM CKJaJ MDKHAPOJHOTO KOMEPIIHHOIO

apOITpaky BCTAHOBIIOE MEPEAYMOBH apOITPaXKy /10 AKUX HaJekKaTh BUSHAUCHHS
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niicHocti («null and voidy), 4yuHHOCTI («operative») Ta BHKOHYBAaHOCTI
apOiTpaxkHoi yroau («capable of being performed»), 3AaTHOCTI CTOpIH A0 ii
yKIIaJieHHs («capacity to arbitratey), BCTaHOBIICHHS Miclisl apOiTpaxy («seat of
arbitration»), apOiTpabinbHOCTI cnopy («arbitrability of disputes») Tomo.
PerenbHe BUBYEHHSI Ta BCTAHOBJICHHS HABEJICHHUX IMEPEIyMOB MAa€ BEJIUKE
3HAQUYEHHSl i1 BU3HAYEHHS KOMIIETEHINl CKiaay apOITpaky Ha BUPIIIECHHS
KOHKPETHOTO CIOPY, @ TOMY B1J] TOTO Ha CKUTbKU TOYHO Ta IOPUIUYHO KOPEKTHO
Oylle TPOBEIECHO TaKy IPAaBO3aCTOCOBUY [ISUIBHICTh CKIIAJIOM apOiTpaxy,
3QJIEKUTh Y TOMY YHUCII 1 MOKJIMBICTh BUKOHAHHS IOCTAHOBJIEHOIO Yy CIIpaBi
pimeHHs, amxe BianoBinHO a0 cT. V (1) (a) KonBeHuii mpo BU3HAHHS Ta
BUKOHAHHS 1HO3EMHHX apOiTpakHux pimenb 1958 p. [1] (mami 3a TekcTtom —
Kongenuist 1958 poky) omHi€ro 3 miJIcTaB AJisl BIIMOBH Y BU3HAHHI Ta BUKOHAHHI
1HO3eMHOTO apOITPaKHOTO PIIICHHS € HasBHICTh «Ie(EKTy MPaBO3JaTHOCTI
CTOpPIH apOITpaKHOT YTOAH 6i0NOGIOHO 00 3ACMOCOBYBAH020 00 HUX NPABAY.
Tomy y BuUIaJIKy BCTAaHOBJICHHSI BKa3aHUX OOCTaBHUH Y BHU3HAHHI Ta BUKOHAHHI
apOITpaXKHOTO PIlIEHHSI MOXKe OyTH BIJIMOBJIEHO Ha MPOXaHHS CTOPOHH, MPOTHU
SIKO1 TaKe PIIICHHS TOCTaHOBJICHE.

AHaJIi3 0CTaHHIX 10CJizKeHb Ta myOJikanii. Bkazane nutanus, Oyayuu
CyTO MPAKTUYHUM Ta BY3bKUM aCHEKTOM, MEPEBAXKHO HE MEepeOyBa€ B MOJIi 30PY
IOpPUJIMYHOI TPOMAJICBKOCTI Ta HAYKOBIIB. Pa3oM 3 TUM, 3HAUMMICTh Ta PaBOBi
HACIIJIKM KOPEKTHOTO BU3HAUEHHS MPaBa 3aCTOCOBYBAHOTO JI0 3/IaTHOCTI CTOPIH
Ha YKJIaJeHHA apOITpakHOI yYroJlu, CHOHYKald OKPEMHUX MPEICTaBHUKIB
apOITpa)XHOI CHUJIBHOTH 10 BHBYCHHS IILOTO MHUTaHHSA. Tak OKpeMi acCIeKTH
JTOCIIIKYIOThCS y mpaisix BiTun3HsAHUX BueHUX O. Kpymuana [2], . [lerpoBa
[3], O. [Iputuku [4], T. Cainauyk [5] Ta 1. OgHaK UITICHOTO Ta CUCTEMHOTO
JOCJIIKEHHST BKA3aHOTO MUTaHHS Hapa3i BITYM3HSIHUMU BUCHUMU HE 3A1HCHEHO.

VY 3B’S3Ky 3 IUM, METOK CTATTI € JOCIIKEHHS MOPSIAKY BCTAHOBJICHHS

(BU3HAYEHHS) MpaBa, 110 3aCTOCOBYETHCS /10 CTOPIH CIOPY MPU BU3HAYEHHI iX
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3IaTHOCTI JO YKJIaJeHHsA apOIiTpakHOi Yrogu MpU BUPIINIEHHI MIXHAPOIHUX
KOMEPIIIIHUX CIIOPiB B apOiTpaxax Ta loro o0csTy 3aCTOCYBaHHS.

Buxaan ocuoBHoro marepiasuy. Bignosinuo ao ct. 11 (1) KonBenmii 1958
POKY JIep>KaBU-yUYaCHUIII 11€1 KOHBEHLI1i BU3HAIOTh MUCbMOBI YI'OJIU, YKJIAJI€HI K
y (opMi apOITpaKHOTO 3aCTEPEKEHHS B JIOTOBOP1, Tak 1 y Gopmi apOITpakHOI
YroJld OKPEMO BijJi OCHOBHOT'O JOTOBOPY UM IUISIXOM OOMIiHY JIUCTaMHU IOJO
nepeaadl Cropis, K1 B)Ke BUHUKIIA MI)K HUMH, Y1 MallOyTHIX CIIOPIB y 3B ’A3KY 3
JOTOBIPHUMU YU 1HIIUMH BiAHOCMHAMU. TakuM 4YMHOM, HasIBHICTh apOITpakHOI
YIrOJId € MJCTAaBOIO IS Mepelayul Copy Ha BUPILMIEHHS apOiTpaxy, MOA0 SKOTO
CTOPOHM JTOMOBWJIHCH Yy Takii yroai. Cyn aep:kaBH-ydacHHUII KOHBEHLII B pasl,
KOJIM JI0 HBOTO HAJIXOAUTh TMO30B Y CIOpPl, IIOJI0 SKOTO CTOPOHH YKJIaJIH
apOITpakHE 3aCTEPEKEHHSI, MIOBUHEH Ha MPOXaHHS OAHIET 31 CTOPIH HAMPABUTHU
CTOPOHHU B apOITpax, AKIIO0 HE BCTAHOBUTH, [0 TaKe apOITpaKHE 3aCTEPEKEHHS
€ HellficHe, BTpaTUJIO YMHHICTh YU He Moke OyTH BukoHane (cT. 11 (3) KonBeniii
1958 poxky). Takum uYMHOM, BiA AIACHOCTI, YMHHOCTI Ta BUKOHYBAHOCTI
KOMIETEHIII1 MI>KHAPOJHOTO KOMEPILIMHOTO apOiTpaxy 11010 BUPIIIEHHS CIIOPY
Ta, 3pELITOI0, BUKOHAHHS MPUUHITOTrO pimeHHs. Cepell MTUTaHb, K1 OLIIHIOIOTHCS
Ha [bOMY €Tami MpPaBO3aCTOCYBaHHS apOITpaMu € TaKOoX MUTAHHS
MPaBO3JaTHOCTI CTOPIH apOITPaXKHOTO CHOpPY, TOOTO YW OYyJiM CTOPOHHU, SIKi
MiNUCcaId apOoiTpakHy yroay MpaBo3gaTHUMHU B po3yMmiHHI BUMor cT. V (1) (a)
Kongenii 1958 poky, sixa nependauae, 110 CTOpOHHU apOiTpakHOT yro/Id MOBUHHI
OyTH (paKTUYHO Ta FOPUIUYHO CIPOMOXKHI1 JIIATH SIK Cy0’€KTH MpaBa, y T.4. i OyTu
CTOPOHOIO apOiTpakHOi yroau («...the parties to the agreement referred to in
article Il were, under the law applicable to them, under some incapacity...»). He
TOPKAIYHUCh y M1 CTaTTI CYTHOCTI TEPMIHY «incapacity», Mpo 10 AETaIbHO
HIII0Ch Y OJTHIN 13 OTNIepeIHIX cTaTel [6, ¢. 73], BiA3HAYMMO, 11O MOJIO0KEHHS CT.
V (1) (a) Ha mpakTUlll TAyMayaThCs JIOCUTH IIUPOKO 1 CTOCYIOTHCS OYIb-SIKOTO

nedexTy mpaBocyO’€KTHOCTI (SIK J11€3AaTHOCTI, TaK 1 MPaBO3AaTHOCTI) CTOPOHH
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apOiTpaxkHoi yroau. 3 1poro npusoay ct. VI (2) €Bpomneiicbkoi KOHBEHIIIT PO
30BHIITHBOTOProBeNbHUIN apOiTpaxx 1961 poky [7] mnepenbavae, mo npu
BUPIIICHH] MUTAHHS CTOCOBHO ICHYBAaHHS Ta A1MCHOCTI apOITpa>kHOI yrou, CyIu
JOTOBIPHUX JEprKaB, MOBHUHHI BCTAHOBIIIOBAaTH JIMCHICTh TaKOl Yyroau y CBITJI
«MPaBO3JIaTHOCTI CTOPiH, BIAMOBIIHO JO MpaBa 3aCTOCOBYBAHOIO JI0 HUX» («...
capacity of the parties, under the law applicable to them...»), 1 3 ypaxyBaHHSIM
IHIIUX TUTaHb, TAKUX SIK MPABO, SIKOMY CTOPOHU MIAMNOPSIKYBAIH apOITPAKHY
yroay (ct. VI (2) (a)) mpaBo kpainu y sikiii 0yJio mocTaHOBIIEHO piteHHs (cT. VI
(2) (b)) Tomo. VY 1bOMYy KOHTEKCTI, BCTAHOBJIIOIOYH OOCAT TEPMIHY
«mpaBoCcyO’€KTHICTB» (@HT. - «capacity»), CIil BIAMITATH, 10 NPUBEICHI
MOJIO’KEHHSI MIXKHAPOJIHUX JOTOBOPIB Ta MPaBO3aCTOCOBHA MPAKTUKA, BUXOUTh
3 TOro, II0 BOHU CTOCYIOThCA CYTO MHTaHb 3JAaTHOCTI TaKoi CTOPOHH JO
YKJIaJIeHHsI caMe apOITpa)kHOi Yyroau, TOOTO MiANMHCAHHSA OKpeMOi apOITpakHOI
yrogu abo KOHTPAKTy B SKOMY MICTUThCS apOITpakHE 3acCTEPEXKEHHS 3
BIAMOBIAHUMU  MPOPOTALIMHUMH Ta  JEPOraliiHUMHU  MPOIECyaTbHUMHU
pO3MIsily Ta BUKOHYBAaTH BIAMOBIAHI MpolecyajdbHI MpaBa Ta 0OOB’SI3KU.
3a3HaueHuil o0cCAr eJIeMEHTIB MpaBOCyO0’€KTHOCTI B po3yMmiHHI cT. V (1) (a)
KonBennii 1958 poky Ta cr. VI (2) €Bpomeiichkoi KOHBEHIIT PO
30BHIITHBOTOPrOBeNbHUI apOiTpaxk 1961 poky miansrae BCTaHOBJICHHIO
BIIMOBIAHO JI0 TpaBa, 3aCTOCOBYBAHOTO JO CTOPOHH, TOOTO ii 0COOMCTOro
3aKoHy. SIK cipaBeIMBO 3a3Havyae aBTOp Bigomoro komeHTaps Kousenii 1958
poky A. S. Ban neH bepr «po3poOnHuku KoOHBEHIII 3alHUIIMIA BIAKPUTUM
MUATAHHS MIOJ0 TOTO SIK BU3HAYATH «IIPaBO, 3aCTOCOBYBAHE J0 CTOPOHH, BiIOME
TaKOX SIK «ocoOucTuil 3akon» («personal lawy» - B. H. ). Tum He MeHu, 1e
MUTAHHS TOBUHHO OyTH BUPIIIEHE 3 IOMTOMOT0I0 KOJI31THUX HOPM IpaBa KpaiHu
Cylay Tepel SKUM 3asBJCHE KIOMOTaHHSA WI0J0 BHUKOHAHHS apOITPa)KHOIO
piteHHs» [8, ¢. 276]. 3BIiCHO, 1110 TaKl KOMi31iHI HOPMU € BIAMIHHUMH y PI3HUX

KpaiHax, 3aJIeKHO B1J TOTO YU Ma€ YYaCHHUK apOITpa)KHOi yroJau cTaTtyc (i3u4HOi
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0co0OU YM IOPUJIMYHOI, a00 K cTaTyc cy0’eKTa MyOaI4HOro mpasa (Jep>KaBHOTO
Yy MyOJIIYHOTO OpraHy). Y BHUIIAJKY, KOJU YYacHUK € (PI3UYHOI 0c00010,
3QJIEKHO B1J MPUHAJIEKHOCTI JI0 TPOMAJSIHCTBA MOr0 CTAaTyC y PI3HUX KpaiHax
MOX€ BU3HAYaTUCh 3a MPUB’SI3KaMU TpaBa KpaiHU Miclsg rpomaasHcTBa (lex
patriae), micusa npoxuBaHHs (lex domicilii), 3Bu4aitHOro Micisi nepeOyBaHHS
(habitual residence) abo x micus HalOUIBII TICHOTO 3B’ 3Ky (proper law). Pazom
3 TUM B pAJ1 KpaiH yYaCHUKaMu apOITPaXKHUX YTOJ, SIK1 YKIAJAAI0ThCS 3 IPUBOIY
3IMCHEHHS TpaB Ta 00OB’S3KIB 32 KOMEPUINHUMH KOHTPAKTaMU MOXXYTb OyTH
JUIIE CTOPOHMU 31 CclelliaJIbHUM KOMepIiiiHuM ctatycoMm. Hanpuknana, B Ykpaini
Takl yrogd MOXYTh YKJIafaTucsa nuimie (i3uYHUMH ocob0aMu - Cy0’€KTaMu
30BHIMIHLOEKOHOMIYHOI JISJILHOCTI, K1 MalOTh MOCTIHE MiCIe MPOKUBAHHS Ha
Teputopii  YKpaiHM 1 MawTh cTraryc  (i3UYHOI  OCOOU-MIANPUEMIIS,
«3apeecTpoBaHi sk mignpuemii» (4. 2 cr. 5 3akony VYkpainum «lIpo
30BHIIIHBOEKOHOMIYHY JIIBHICTE» [9]). B Takomy Bumagky, ocoOHCTHM
3aKOHOM TaKOi CTOPOHHU apOITpa)KHOi YroAw BIAMOBIAHO 10 cT. 19 3akoHy
VYkpainu «IIpo MixxHapoHe npuBaTHe npaBo» [10] Oyne npaBo AepkaBu y sIKiid
¢d13uyHa ocoba 3apeecTpoBaHa sIK MiAMPUEMEITb, a 33 BIACYTHOCTI B Takii AepkaBi
BUMOI' I10JI0 O0OOB’SI3KOBOi peecTpallli 3aCTOCOBYBAaTUMETHCA IPABO AEP>KaBU
OCHOBHOTO MICIISl 3IIICHEHHS MIANPUEMHUIIBKOT AISTbHOCTI (place of business).

Kpim 1poro, BigmoBimHO 10 4. 2 cT. 5 3akony VYkpainum «lIpo
30BHIIIHBOEKOHOMIYHY AISUIBHICTEY» (D13UUHI 0COOH, K1 HE MAaOTh MOCTIMHOIO
MICIISl TPOKUBAHHS HA TEPUTOPii YKpaiHH, MalOTh 3a3HAYeHE MpaBo (IIPaBO Ha
YKJIaJICHHSI 30BHIIITHOEKOHOMIYHUX I0TOBOPIB (KOHTPAKTIB) — B. H.), sIK1110 BOHH
€ Ccy0’eKTaMH TOCHOJAPCHKOI AISIBHOCTI 32 3aKOHOM JIEpXKaBH, B SKIA BOHU
MaroTh MOCTIHHE Micye npodxcusanis a0 2pomMaosAHaAMU sIKOL BOHU €.

VY Bumajky, KOJau CTOpoHaMU apOITPpaKHHUX Yroj € IOPUIUYHI 0co0H, iX
ocoOucTHi 3aK0H ab0 HaLIOHAIBHOCTI (lex societatis) 3aJIeKHO Bijl KpaiHU MOXKeE
BU3HAYATUCh 32 TAKUMU KPUTEPISIMU SIK MICIIE CTBOPEHHS a00 peecTpallii Takoi

ocobu (CHIA, Benukobpuranis, Yexis, bpasunis, [lepy, Benecyena, Ykpaina),
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MicCIle 3HaXOJ[PKEHHsI opraHiB yrpaiiHas (ABctpis, [loneina, JIutea, Himeuunna,
[Toptyranis, JlaTBisl), OCHOBHE MicClie 3/IIMCHEHHS JISIBHOCTI a00 OCHOBHOIO
Buay aisuibHOCTi (Cipisi, AJDKHp), Miclle MPOXXKUBAHHS (3HAXOJKEHHS)
3acCHOBHUKIB (OeHederriapiB) opuandHoi ocodu. OKkpiM IFOTO B HMU3II KpaiH B
YCTAHOBYMX JOKYMEHTaX MOXYTb MaTH MICLE CYTT€BI OOMEXEHHS WI0J0
MOXJIMBOCTI TOTO YM 1HIIOTO MPEACTaBHHUKA IOPUIUYHOI OCOOM MiANMUCYBATH
YIOJid BiJl IMEH1 OCTaHHBOI Ta/a00 MPEICTABIISITH ii IHTEPECH, Y TOMY YUCII1 IPABO
MIMUCYBaTH MUPOBI YroAu, 30UIbIIYBaTH a00 3MEHIIYBAaTH PO3MIpP MO30BHHX
BUMOT TOIIIO.

B Vkpaini 1010 BU3HAYEHHS OCOOMCTOTO 3aKOHY 3aCTOCOBAHO 3MIIIAHUI
kpurtepiil. BignoBinuo a0 ct. 25 3akony Ykpainu «lIpo Mi>xkHapojHe mpuBaTHE
MpaBO» OCOOMCTUM 3aKOHOM IOPHIMYHOI OCOOHM BBa)KA€THCS MPABO JIEPHKABU
MICII€3HAXO/[KEHHS IOPUJIMYHOI 0COOU, SIKUM I LUIeld 3aKOHY € JepkaBa, Y
K1 IOpUaMYHa ocoba 3apeecTpoBaHa ab0O 1HIIMM YMHOM CTBOPEHA 3TiTHO 3
IIpaBOM ILII€i J€p>KaBH, a 32 BIACYTHOCTI TaKMX YMOB a00 SKIIO iX HEMOXJIHBO
BCTAaHOBUTH, 3aCTOCOBYETHCS MPABO JAEPKABH, Y SKIH 3HaAXOAUTHCSA BUKOHABUUMA
OpraH yIpaBliHHS OPUANYHOI ocoOu. IIpaBo ykianaTu 30BHIIIHLOCKOHOMIYHI
JIOTOBOPU 1 BIAMOBIAHO apOITpa)kHI yroaud Taki IOPUAMYHI OCOOM MAKOTh 3
MOMEHTY «HAOyTTS HUMH CTaTyCy IOPUJIUYHOI OCOOM», SKUM € MOMEHT
peecTpaili y BCTaHOBJIECHOMY 3aKOHOM MOPSAKY TakKuX IOPUIUYHUX OCI0 Yy
€IIMHOMY JIEpKABHOMY PEECTPl OPUAUYHUX 0Ci0, PI3UUHUX OCIO-MiAMPUEMITIB
Ta rpomaachkux Gopmysansb (1. 4 4. 1 cT. 1 3akony Ykpainu «Ilpo nepxxaBny
peecTpariito IpUANYHEX 0Ci0, QI3MIHUX 0Ci0 - MIAMPHEMIIB Ta TPOMAJACHKUX
dbopmyBanb» [11]). Kpim nporo, ciig Matu Ha yBasi, 10 OKpeMi 3ayBaXKEHHS 1
3aCTEPEXKEHHSI MICTATHCS y 3aKOHOJABCTBAX Ta MIXKHAPOJHUX akKTax II0A0
3IaTHOCTI MyOJIYHUX (JepKaBHUX) YTBOPEHb Ta iX OpraHiB OyTH CTOpOHAMH

apOITpaXKHUX YTO/I.
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Pazom 3 TuM, TOBOpSYM TIPO 3/IaTHICTh CTOPOHU JI0 YKIIAJICHHS apOITpaxHO1
yronu (ability to arbitrate), ciij BIA3HAYUTH, 110 y 3aKOHOJABCTBAX OUIBIIOCTI
KpaiH 3 MPUBOJAY LIbOTO HIYOTO HEe 3a3HadaeThcs. JokpeMa y mpai CIIIA He
MICTUTBCS CHEIIAIbHUX TMOJIOKEHb I0J0 MOXJIMBOCTI CTOPOHHU YKJIAJIaTH
apOiTpaxkHy yroay. Pazom 3 TuM, Ha eTari BUKOHAHHS TOCTAHOBJIEHOTO PIIICHHS
CyZl KpaiHHd MicClisl BAKOHAHHs OyJle BUpILIYBaTH Ha I1JICTaBl CBOiX BHYTPIIIHIX
KOJI3IMHUX HOPM MHUTaHHSA 3JaTHOCTI CTOPIH 10 YKJIQJCHHS TaKoi yroJd Ha
nijcrasi ct. V (1) (a) KonBenuii 1958 poky, nonoxkeHHs sIKOi € 000B’ I3KOBUMH
JUTsl BUKOHAHHS KpaiHaMu ydyacHUKaMmu. HeMae crenianbHUX 3aCTEpEkKEHD 00
3IaTHOCT1 YKJaJgaTHh apOITpa)kHy yroay 1 y mpaBi YKpainu. Xoda 3arajibHi
MOJIOKEHHS ~ 3aKOHOJABCTBA  IIOJAO  MOXJIMBOCTI  OyTHM  y4YaCHUKaAMH
30BHIITHBOEKOHOMIYHUX KOHTPAKTIB JHUIIE (PI3UUYHUX OCI0O — MIAIPHUEMIIIB Ta
IOpUJIMYHUX 0C10 BCE 3K CYTTEBO BILTMBAIOTh HA MOPSAI0K BUSHAYEHHS 0COOMCTOrO

3aKOHY TaKMX YYaCHHKIB.

3 TOUYKM 30py NPaBO3aCTOCYBaHHS I[IKABUM BUIJIAJIA€ TMOPSAIOK
3aCTOCYBaHHS KOJII31MHUX HOPM, BU3HAUEHHMX JI0 MpaBa KpaiHU MICIs CYIy.
[IpakTuka CBITUUTH PO ICHYBAHHS JBOX MIJXOMAIB 1100 BCTAaHOBJIEHHS IpaBa,
SIK€ 3aCTOCOBYETHCS JI0 3IaTHOCT1 CTOPOHH OYTHU CTOPOHOIO apOITPaXKHOI YTO/IH:
npamoz2o ta Henpamozo. CyTHICTh NPAMOro Metoay (capacity method) nonsirae
y TOMY, III0 BCTAHOBJICHHS MpaBa, K€ 3aCTOCOBYETHCS JI0 3[JaTHOCTI CTOPOHHU
OyTH CTOPOHOIO apOITpakHOT YroJik, 1 BBAXKATUCh MOB’SI3aHOIO0 ii MOJIOKEHHIMU
BU3HAYAETHCSI HA OCHOBI 0€3MOCEPEAHBOTO 3aCTOCYBAHHS KONI3IMHUX HOPM
mpaBa. Y TO yac K Ha OCHOBI HEMPSIMOT'0 MeTOAYy BCTAaHOBJIEHHS TaKOTO MpaBa
3MIMCHIOETHCSL HUISIXOM BCTAHOBIIGHHS HaMipy CTOPOHHM apOITpa)kKHOi yroau
BBakaTu ceOe 3000B’S3aHOI0 B KOHTEKCTI 3aCTOCYBaHHS IIpaBa, OOpaHOro
cTopoHamMH (a00 BHM3HAYEHOI'O CYJAOM YM CKJIaJoM apOiTpaxy), K IMpaBo,

3aCTOCOBYBaHe 10 KOHTpakty (validity method) [6, c. 77].

International scientific journal "Internauka.” Series: "Juridical Sciences"”
http://'www.inter-nauka.com/magazine/law/
f g



International scientific journal "Internauka.” Series: "Juridical Sciences"”
ittp . //www.inter-nauka.com/magazine/law,
http:// t k /mag /law/

Henpsamuit meton 6yno copmynroBano BepxoBuuM cynom Benukobpuranii
nipu BupimeHHi cupasu Dallah Real Estate & Tourism Holding Co v Ministry of
Religious Affairs [12], konu, 3aMICTh OPSIMOTO MPABO3aCTOCYBAaHHS KOJI31MHUX
HOpM, OyJI0 3aCTOCOBAaHO aJITOPUTM 3 HHM3KH KPOKIB: 1) BCTaHOBJIEHHS IpaBa,
3aCTOCOBYBAHOI'0 JI0 apOITpa)KHOi yrojau (4u 1e mpaBo, oOpaHe CTOPOHAMU, YU
paBo Micus apOiTpaxy); 2) BUSBICHHS KPUTEPil0, HA OCHOBI SIKOTO II€ MPaBO
BHU3HAya€e AIMCHICTh TaKOl YroAu (4d JO3BOJISIE€ MPABO CTOPOHU BCTAHOBUTH ii
HaMip BBakaTu ceOe 3000B’513aHOI0); 3) BCTAHOBIICHHS BIUIMBY MpaBa CTOPOHU
Ha TIlyMayeHHs HaMipy CTOPOHHU BBa)KaTu cebe 3000B’s13aHOI0 3a yrojoto [13, c.
629]. Ilpu mpomMy cyjJ MOCUNIABCS HA AHAJOTIYHI CIpaBH, y SAKUX MHUTAHHS
MPaBO3JaTHOCTI CTOPIH Ta BCTAHOBJIEHHS 1X HaMipy BBa)kaTu ceOe MOB’3aHUMHU
apOITPaXKHOIO YroJI0K0 BUPINIYBAJIOCh Ha MiJCTaBl MpaBa, 3aCTOCOBYBAHOIO JO
KOHTpaxKTy [6, c. 77].

Bucnoskmu. [lincymoBytoun yce ckazaHo, CJiJ] 3a3HAYUTH, 1110 BUSHAYCHHS
MpaBa 3aCTOCOBYBAHOI'O JI0 3/IaTHOCTI CTOPIH YKJIAJaTU apOiTpaxHy Yromy
BU3HAYAETHCS 3a MPaBWIAMH KOMI31MHOTO MpUHIUITY, CHOPMYIHOBAHUMHU CT. V
(1) (a) Konmenmii 1958 poky, sikuii Mae Ha3By «ocoOucTuil 3akon» (law
applicable to the them (parties). HextyBaHHs mpaBujiaMu a00 MOPYIIEHHS BUMOT
TaKoro MpaBa MNpH YKJIAJAEHHI apOITpa)KHOI yroJud Ha eTaml MPUBEACHHS [0
BUKOHAHHSI TOCTAHOBJIEHOTO apOITPaXXKHOTO PIIIEHHS MOXE MaTH BEJIUKE
3HAUEHHd, a/PKe 3a YMOBHU 3amepedeHb 3 OOKy BIJANOBIJada MOXE CTaTH

M1JICTaBOIO ISl BIIMOBH Y BU3HAHHI Ta BUKOHAHH1 apOiTPakHOTO PIIICHHS.
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