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HUMAN CENTRISM IN PUBLIC MANAGEMENT:
TOWARD A THEORY
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Summary. The article explores the principle of human-centrism in administrative and legal support of public administration,
describes the general principles formed by scientists, emphasizes that the ideology of human-centrism or “human-oriented”
ideology, provides that the state should “serve” the interests of citizens, individuals by comprehensively prioritizing their rights,
freedoms and interests in the public sphere.

The Declaration on State Sovereignty of Ukraine, adopted by the Verkhovna Rada of the Ukrainian SSR on July 16, 1990, No.
55-XII stated Part 1 that the Ukrainian SSR exercises the protection and protection of the national statehood of the Ukrainian
people. The act of proclaiming Ukraine’s independence, based on the right to self-determination, proclaimed Ukraine’s indepen-
dence and provided for the holding of a national referendum on December 1, 1991 to confirm the act of proclaiming indepen-
dence.

The referendum was supposed to show that the source of Ukrainian independent statehood was not the behind-the-scenes
arrangements of the representatives of individual political forces, but the will of the Ukrainian people and, thus, to become the
highest form of legitimization of the Declaration of Independence of Ukraine.

The all-Ukrainian referendum was held in a timely manner — December 1, 1991, in a democratic way, without significant viola-
tions of the law, and with the general national uplift and consolidation of citizens of all nationalities around the idea of building
the Ukrainian state. It is symbolic that it was on this day, December 1, 1991 that the first nationwide election of the President of
Ukraine took place as Head of State.

The transformation of public relations in Ukraine in recent years, accompanied by changes at the level of public authority,
strengthening of civil society and its involvement in state-making and law-making processes, have led to the objective need to
rethink a number of fundamental provisions in the doctrine of modern constitutional and administrative law.



// AaminicTpaTuBHe npaBo i npouec; diHaHCcoOBe Npaso; // MiskHapofHuit HayKOBUM XXypHan «IHTepHayka».
iHpopmauiinHe npaso // Cepisi: «lOpupuuni Hayku» // N2 7 (21), 2019
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ciples of management.

AHoTaUiA. Y CTATTi qOCAIQXKYETHCA MPUHLMN JTIOGUHOLEHTPU3MY B AGMIHICTPATMBHO-MPABoBOMY 3abe3neqeHHi y6/iyH020
YNpas/liHHS, OXapakTepu30BYI0Tb 3a2a1bHi MPUHLMIN CHOPMOBAHI BYEHUMM, HAROIOLLYETHCS HA TOMY, LLO igeosoaist I0gMHO-
LeHTpu3My abo «II0gMHOOPIEHTOBAHOI» igeoozii, nepegbayac Lo gepKaBa MAe «CIyXUTU» iHTepecam 2poMagsiH, To0To giaTn
3apagu i B iM’ IpUBATHMX 0CI6 LWwsixom BcebiyHo20 3abe3neyeHHs npioputeTy ix npas, c8o60g Ta iHTepeciB y nyOaiyHiii cgepi.

[eknapauieto Nnpo gepxxasHuii CyBepeHiTeT YKpaiHu npuiiHATo BepxoBHot Pagoio YkpaiHcbkoi PCP 16.07.1990 p. N 55-
XIl 3a3Ha4anoch Y. 1, 1o YkpaiHcbka PCP 3gifiCHIOE 3aXMCT | OXOPOHY HALIOHA/IbHOI epsKaBHOCTI YKPAIHCbKO20 Hapogy. AKTOM
MPO20/IOLLIEHHS HE3ANIeXHOCTI YKPaiH1 BUXOGSuM 3 MPABA HAO CAMOBM3HAYEHHs OY/10 MPO20/IOLLIEHO He3ANeXHICTb YKpaiHu Ta
nepegbayeHo nposegeHHs 1 .2pygHs 1991 poky pecrybnikaHcbko20 pedepeHgymy Ha NigTBepgIKEHHs aKTA MPO20/IOLLIEHHS He-
30/1@KHOCTI.

Peepergym mas nokasaty, Lo gxxepesoM yKPaiHCbKOI He3anexHoi gepyKaBHOCTI € He Ky/yapHi gOMOBAEHOCTI npegcTaB-
HUKIB OKpeMUX MOAITUYHNX CWJ, d BOAS YKPAIHCbKO20 HAPOQY i, TMM CaMMM, CTATH BULLOIO (POPMOLO Se2iTumi3auii AKTy npozo-
JIOLLIGHHSA He3ANeXHOCTI YKpaiHu.

BceykpaiHcbkuii pepepeHgym BigOyBCsi B BU3Ha4eHi CTpoku — 1 2pygHs 1991 p., y geMokpatnyHmii crocib, 6e3 cyTTeBmx
nopyLueHb 3aKOHOGABCTBA TA NPU 302A/IbHOMY HALIOHAIbHOMY MigHECeHHI 11 KOHCOMgauii 2poMagsH yCix HaLioHAabHOCTeN
goBkona igei po36ygoBu YkpaiHcbKoi gepxasu. CUMBOIYHO, L0 came y Leri geHb, 12pygHs 1991 p. Bigbymmcs nepLui 3a2anbHo-
HALiOHA/bHI BUOOPY [1pe3ngeHTa YKpaitm K 21aBu gepxas.

TpaHcopmavis cycninbHMX BIgHOCUH B YKPAiHi OCTAHHIX POKIB, LLO CynpPOBOgXYBANAcs 3MiHaMM Ha piBHi My6aiuHoI BAAGH,
3MiLHeHHAM 2POMAgAHCbKO20 CYCriIbCTBA TA 1020 JOy4eHHAM O gepxaBoTBOPYMX i MpABOTBOPYMX MPOLECiB, 3yMOBU/IN
00'eKTUBHY nOTpeby nepeocmMncieHHs pagy PyHGameHTabHIX MONOXEHb Y OKTPHHI Cy4acHO20 KOHCTUTYLiHO20 Ta agMiHi-
CTpATMBHOR0 NMpaBsa

KntouoBi cnoBa: J110gMHOLEHTPU3M, MPUHLMIK, IOPUGNYHI igei, igeonoaist JllognHoLeTpuamy, nybaiyHe ynpasaiHHS, cucte-
M LiHHOCTeV, NPUHLMINA yNPaB/iHHS.

AHHOTaAuMA. B CTaTbe MCCaegyeTcs MPUHLMM YeT0BEeKOLeHTPU3MA B AgMUHUCTPATUBHO-MPABoBOM obecneyeHnm my6amny-
HO20 YNpaB/ieHusl, XapaKkTepuanpyioLLmx obLme NPUHLMMbI CHOPMMPOBAHDI YieHbIMU, MOgUepKMBAETCS, YTO Mgeonoams ye-
JIOBEKOLIeHTPU3MA M/ «4eJI0BeKOOPUEHTUPOBAHHO20» 1geosi02uu, MpegycMaTpuBaert, YTo 20CygapcTBO GO/MKHO «CYXMUTb»
MHTepecam 2paXXgaH, To ecTb gesiCTBOBATL Pagu 1 BO MMS YOCTHbIX LY MyTeM BCeCTOPOHHEe20 0becreyeHus MpropuTeTa nx
npas, cBo60g 1 MHTepecoB B My6M4HON cdepe.

[eknapaumeri 0 20CygapcTBeHHOM CyBepeHnTeTe YKpanHbl MpuHAToN BepxosHoi Pagori YkpaunHckor CCP 16.07.1990 e.
N2 55-X1I otmeyanock 4. 1, yto YkpanHckas CCP ocyLecTBser 3almTy u 0XpaHy HaUMOHAIbHOM 20CYgapCTBEHHOCTU YKPAMH-
CKO20 HaPOga. AKTOM MpOBO32/1ALLIEHNS HE3ABMCUMOCTI YKPauHbI MCX0gs M3 PaBa Ha camoorpegeneHne Obiaa npoBo3aa-
LeHa He3aBUCMMOCTb YKPauHbI 1 npegycmMoTpeHo rnpoBegerme 1 gekabps 1991 pecnybanMKaHCKo20 pepepeHgyma B mogTBepx-
geHue akTa npoBo321diLeHms He3aBUCUMOCTH.

PegpepeHgym gosmkeH Obi MOKA3aTh, YTO UCTOYHUKOM YKPAMHCKOW He3aBUCMMOW 20CygapCTBEHHOCTU SIBAISIETCS He KY/Yy-
apHble §O20BOPEeHHOCTH npeqgeTaBuTenesi 0TgesbHbIX MONMTUYECKUX CUJT, d BOJI YKPAMHCKO20 HApoga M, TeM CaMbIM, CTaTb
BbicLUeit popMOit Ne2nTUMmU3aumm AKTa npoBo32dLLeHNs He3aBUCUMOCTYI YKPAUHbI.

BceykpanHckuii pepepeHgym cocTosiics B onpegesieHHble cpoku — 1 gekabps 1991, gemokpatuyeckum criocobom, bes cy-
LeCTBEHHbIX HAPYLEeHMIT 3aKOHOgaTeabCTBA 1 Npy 00LLemM HALUMOHAIbHOM ogbemMe 1 KOHCOMGaumn 2pPaXKgaH BCeX HaLmo-
HA/bHOCTEl BOKPY2 ngen pasButusi YKpamHCKo20 20CyqapcTaa. CUMBOIMYHO, 4TO MMEHHO B 3TOT geHb, T gekabps 1991 cocTo-
a1ch nepBble 00LLeHaUMoHaAbHbIe BbibOPb! [1pe3ngeHTa YKpanHbl Kak 21aBbl 20CygapCTaa.

TpaHcopmaums obLLeCTBeHHbIX OTHOLIEHUV B YKpauHe nociegHux /1T, CONPOBOXJanach M3MEeHeHUsIMIU Ha YpoBHe My-
OM4HOM BAACTH, yKperieHneM 2paXXgaHCKo20 00LLecTBa 1 €20 npuobLieHnemM K 20CYgapCcTBeHHO M MPaBOTBOPYECKMX MPO-
Leccos, 00yc/10B1/IM 00bEKTUBHYI0 HEOOXOgMMOCTb MepeoCMbICeHNs PAga GYHGAMEeHTA/IbHbIX MOJIOEHNIT B OKTP1He coBpe-
MeHHO020 KOHCTUTYLIMOHHO20 1 AgMUHUCTPATUBHOR20 MNPAsd.

Kniouesbie croBa: JIl0gnHOLEHTPU3M, MPUHUMIBI, lOpUgHUYeckue ngeu, ugeonoaus JIguHoLeTpu3my, nybanmdHoe ynpasse-
Hue, CUCTemMa LieHHOCTeH, NPUHLINIbI YrpaBIeHNS.
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roblem statement. The end of the 70’s — the first

half of the 80’s of the XX century. was marked
by the study of problems of implementation of the
Constitution, democratization and functioning of
the Soviet political system, activities of state author-
ities, protection of rights and freedoms of citizens.

In fact, the end of the 80 years envisaged democrati-
zation and protection of human and citizen’s rights and
freedoms, which in turn resulted from the process of
establishing an independent Ukraine. In these circum-
stances, there is a need for ideas of state formation and
the ideas of human-centrism in the legal system laid.

Analysis of the latest researches and publications.
Investigation of the issue of Human-centrism as a
humanistic-oriented approach to the formation of a
new person, ways, the principle of human-centrism
in social work, certain motivational factors of profes-
sional activity of social workers, prerequisites for the
implementation of administrative-legal doctrine of
human-centrism, some issues of the implementation
of the basic principles of human-centricity private
law regulation and its very nature have been investi-
gated by domestic scientists [1-6], but the question
of Humanocentrism in public administration almost
not studied.

Formulation of the objectives of the article. the
article is a study of the principle of Human-centrism
in public administration of Ukraine, and its adminis-
trative and legal support.

General review representation. The word “princi-
ple” (from Latin. Principium) means the basis, root
cause, guiding idea, the starting position of a certain
phenomenon (doctrine, organization of activity). Even
ancient scholars have observed that principle is an
important part of everything [7, p. 222].

In science, the law is first and foremost the prin-
ciples formed by legal scholars who act in the form of
fundamental ideas and ideals, reflecting the achieve-
ments of legal thought, practical experience, objective
laws of society. These principles form an important part
of scientific and professional legal and legal conscious-
ness and are not binding on the subjects of rights. The
principles of law are embodied in the form of relatively
independent elements, under which should be under-
stood the initial normative and guiding principles (im-
perative requirements), which determine the general
orientation of the legal regulation of social relations.

At their core, the principles of law also represent
certain fundamental ideas and ideals that are formu-
lated on the basis of scientific and practical experience.
In this respect, they, together with the principles of
justice, are important components of one’s own legal
ideology. However, various legal ideas and ideals are

only then established as principles of law when they
are directly (legally) expressed in legal or other forms
of law.

At the level of national legal systems, the prin-
ciples of law are increasingly being enshrined in the
constitution, constitutional or other laws. “All levels
are before the law”, proclaims Art. 13, 36 of the Con-
stitution of Ukraine [8]. This interpretation is found
in Art. 14 of the Constitution of Spain and Art. 22 of
the Constitution of Belarus.

The principles of activity of the Constitutional
Court of Ukraine (the rule of law, independence, col-
legiality, transparency, openness, full and comprehen-
sive consideration of cases, validity and bindingness
of the decisions and conclusions made by them) were
reflected in Art. 2 of the Law of Ukraine “On the Con-
stitutional Court of Ukraine” [9]. Principles of respect
for human dignity, protection of the right to protection
provided for in Art. 7 of the Code of Criminal Proce-
dure of Ukraine [10].

Unlike legal ideas (ideals) that make up parts of
scientific and professional justice, the principles of
law always act in the form of generally accepted re-
quirements and constitute important elements of the
system of law. Each of the principles of law has a rather
complex construction. It consists of a variety of legal
imperatives that are closely interlinked and interact.
Thus, for example, the principle of legality (clear and
steady implementation of laws) in our legal system
forms the following imperatives, which are specified
in Art. 8 of the Basic Law “The Constitution of Ukraine
has the highest legal force. Laws and other legal acts
are adopted on the basis of the Constitution of Ukraine
and must comply with it. ¢

Along with the rules of law, the basic fundamental
provisions form an important element of the content
of law. Therefore, there are many features of law that
are characteristic of law as a whole.

From the norms of law, they differ in that they do
not contain sanctions, but often other elements of the
structure of the rule (hypothesis, disposition, sanc-
tion). They have a fairly high level of generalization
and abstraction of regulations and, as a rule, need to
be specified and detailed in the process of influencing
people’s behavior. It should be noted that some norms
of law, because of their socio-legal importance and
fundamentality, can act simultaneously as principles of
law. In this case it is necessary to talk about norms —
principles. Thus formulated, for example, the principle
of independence of judges. In Part 1 of Art. 6 of the
Law of Ukraine “On Judiciary and Status of Judges”
states that “in the administration of justice, courts are
independent of any unlawful influence”. However, by
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their nature, logical, grammatical and legal means and
means of expression, they are more often a relatively
independent element of the content of law [12].

Unlike the rules, the principles of law are endowed
with considerable stability and stability and are fun-
damental. They find their expression as a rule, in the
most general and universal regulations. On the basis of
them are formulated certain systems, branches, insti-
tutions of law. Yes, the presumption of innocence, the
principles of the administration of justice exclusively
by the court, the equality of citizens before the law and
the court, a comprehensive, complete and objective
examination of the circumstances of the case (objec-
tive truth), transparency and others are the starting
point for criminal procedural law. Together with the
subject matter and method of legal regulation, they
thus play an important systemic role in the system of
law and the legal system of society.

Initial regulatory principles provide significant
stability, the necessary link between various norms of
law and other regulations, act as important guidelines
in lawmaking and systematization, interpretation and
implementation of law. Thus, when issuing, amending
or repealing regulations, the legislator is obliged to
take into account the current principles of national
and international law. In the case of discovery of in-
consistency of certain norms with the principles of law,
it must abolish these norms or change their content,
bring them into compliance with the current regulatory
and regulatory provisions.

Principles as a whole are endowed with objective
and subjective qualities. They are objective because
of the conditionality of their real economic and so-
cial, national and other social relations. But since the
principles of law and their formal legal sources are the
result of deliberate willful activity, law-making, in this
respect they are subjective. In order to be really valid
regulations and not just wishes or specific slogans,
the principles of law must sufficiently, correctly and
comprehensively reflect the existing reality and basic
laws of society.

Together with legal rules, the principles of law have
a significant information, orientation and regulatory
impact on people’s consciousness and behavior. Thus,
the principle of criminal law guards the authorities of
inquiry, investigation, prosecutor’s office and court
that a person is criminally responsible only for such
socially dangerous actions (inaction) and which have
occurred socially dangerous consequences, for which it
is established in the form of direct or indirect intent,
criminal levity or negligence.

The quality and effectiveness of law-making and
law-enforcement, judicial and other forms of legal
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practice depend to a large extent on the competent use
of the principles of law. In this case, they serve not only
as a benchmark for legislators and other entities, but
also as a criterion for evaluating their performance.

Often, principles are an important means of iden-
tifying gaps, contradictions, and other flaws in law.
Principles play a significant role in filling the gaps in
law. The need to use them when applying the analogy
of law is enshrined in the procedural branches of law.

The proper use, observance and application of the
principles of law in their practical activity testifies to
the high level of justice and legal culture of citizens
and officials. Therefore, not only the rules, but also
the principles of law must be clearly and clearly stated
in the legislation.

As prof. Averianov, in accordance with the ideology
of human-centrism or “human-centered” ideology,
aver sun must “serve” the interests of citizens, that
is, act for the sake of and on behalf of individuals by
fully securing the priority of their rights, freedoms
and interests in the public sphere [13, p. 12].

Human centrism is designed not only to serve the
interests of the public, since such service may not
satisfy individuals. That is, Human Centrism is not
only a certain requirement of service to a person who is
addressed to the state, but also the duty of that state to
realize this basic task solely in the manner stipulated by
the Basic Law of Ukraine [14]. The basis for the concept
of human-centrism is the rights and freedoms of man
and citizen. Without their fixation on the normative
and study at the doctrinal level, Human-centrism will
remain only a convenient slogan.

It should be noted that value as an element of pub-
lic governance is becoming a particular trend that
determines public policy in most developed countries.
The very question of defining a value or value system
as a key element in the public administration of any
research is a difficult task. Because, it is constantly in
the field of view of scientists and requires adaptation of
scientific knowledge to the object and object of study,
taking into account the needs of today [15, p. 15].

In today’s conditions of civil society development,
which are characterized by the direct transformation of
democratic principles, the problem of defining values
themselves as an element of government is urgent.
Unfortunately, public administration experts do not
sufficiently study this topic.

Directly, democracy can only achieve success where
each individual citizen and society as a whole is com-
mitted to values and understands the requirements.
Emphasizing the democratic process, it is necessary
to highlight in it the specifics of the procedures for
making and decision-making.
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It should be noted that the pragmatism of dem-
ocratic forms allows one to make decisions through
selection and reflection, discussing various possible
options. That is, rational decisions express a common
will, and this gives them greater importance.

From the practice of democratic countries in the
whole multifaceted aspect comes the democratic idea.
Democracy is of particular value, and so there is a con-
viction that a democratic way of solving social problems
is not only possible but necessary. People in society
understand that in all its manifestations, democracy
contributes exclusively to social creativity, to the
search for more adequate and acceptable conditions
for existence in civil society.

Democracy is a social experiment, a way of introduc-
ing social innovation. With this property of democracy,
it is sometimes said that it stimulates the development
of society. In a post-communist environment, democ-
ratization contributes to the complete renewal of all
spheres of social life, so it can be said that this is an
important force in the way of transformation of society.

Directly, democratic institutions and processes are a
condition for prosperity and well-being of society, and
economic freedom logically contributes to economic
growth and economic efficiency and development. This
also applies to political democracy and the extent to
which citizens are involved in public affairs. All this
gives us reason to speak of democracy as a common
good, or at least as a condition of such good [16, p. 101].
Democracy is also the embodiment of universal will and
reason and social morality, and a democratic order is a
necessary prerequisite for the prevention of tyranny
and a guarantee of protection of citizens’ rights and
freedoms, free self-expression, self-development, devel-
opment of legal equality among citizens, moral autonomy
of people, peaceful resolution of social problems. on the
basis of general public consent and restraint of coercion,
all of which are collectively referred to as the values
sought in a society based on human potential [17, p. 125].

The reform of public governance models in many
European countries was driven by the basic values that
were needed for social development and public needs
and were of increasing importance [18, p. 26].

However, despite this fact, it is worth noting that
all, without exception, the model of public governance
in EU countries was based on the principles of public
administration in civil society, namely, such as fair-
ness in the relations between the state and the public;
transparency of activity of public authorities; the
growth of democratic levers and citizen participation
in decision-making [19, p. 102].

The value system itself did not arise by chance,
but is the result of the spiritual work of society; it is

an effective side of social consciousness, taken in the
unity of all its forms. It permeates all forms of social
consciousness in a certain way, unites certain interests
by different ideological, moral and aesthetic means,
and becomes a particular source of direct motives for
behavior or stimuli of human activity [20, p. 24].

Value orientations are the social, economic, po-
litical, moral, religious, aesthetic, epistemological,
ontological and ideological bases of the subject’s judg-
ments of environmental reality, those or other parties,
spheres, objects that form the substantive side of ori-
entation. the personality itself. This phenomenon is
dynamic, as each new generation of citizens learns the
values of the previous generation through the prism
of their own perception and experience, adding to it
their own values. Of course, the process of changing
the values themselves is directly related to changes in
the economic, cultural, political and other spheres of
life of a country’s society.

Even in the Soviet Union, a number of studies have
been carried out by state institutions on the processes
of changing the orientation of young people of differ-
ent age groups. During these years, particular atten-
tion was paid to the study of the very system of value
orientations of young people who had just started
work, to work, education and their interrelation; At
that time, the value of work was considered a means
of realizing life plans and satisfying the interests of
the individual, and was directly proportional to the
growth of spiritual and material needs of man and
inversely proportional to the possibility of using other
means to meet them.

In the modern scientific sense of value, these are
certain ideas or norms or processes, relations of mate-
rial and spiritual order, which have objective positive
significance and are able to satisfy the specific needs
of citizens.

Values act as the motivational nucleus and driv-
ing force of the personality structure, determine its
orientation, or a higher level of self-regulation and
self-organization of behavior of both the individual and
the social system. A key function of values and values
is the regulatory function, that is, the regulation of
social relations and the behavior of an individual in
a particular social environment. While performing a
regulatory function in society, values serve as social-
ly significant benchmarks for the life of all citizens
and individually, and this is an important factor in
strengthening the entire nation.

At the present stage in Ukraine, the system of
public administration is undergoing a change in the
value orientations associated with the approval of the
Human-centrist ideology to change the state-centrist

11



// AaminicTpaTuBHe npaBo i npouec; diHaHCcoOBe Npaso;
indopmaliinHe npaeo //

// MiskHapofHuit HayKOBUM XXypHan «IHTepHayka».
Cepisi: «lOpupuuni Hayku» // N2 7 (21), 2019

one, with the strengthening of the social orientation
of the government itself.

The value system of our society is a set of national
and universal values. The historical struggle against
violence and the pursuit of equality with other nations
have given rise to an individualistic system of values
that stimulates achievement motivation, personal
independence, confidence, the need to rely solely on
their own strength. The people have an individual
responsibility for the consequences of their own goals.

At the turn of the XX and XXI centuries. the issue
of the value orientations of humanity is being raised
again and sharply, and then those values that have
brought up our society in the public over the decades
are beginning to change again. Under the influence
of many factors, there is a reorientation of the value
system: from the collective to the individual, the in-
fluence of Soviet ideology changes to the ideology of
the Western or the market.

There is a sharpening of contradictions in the social
development of society, society is sharply polarized,
which is manifested in the alienation of the individual
from society.

The absence of a state ideology aimed at the de-
velopment of the society itself, the state, and not the
protection of one’s own interests contributes to the
decline of the socio-cultural development of the indi-
vidual, leads to the destruction of the individual, the
suppression of public and national consciousness of
people. The state has an important role to play in this
process, namely the observance and protection of hu-
man rights, democracy and peace need proper action,
above all by the state. Adequate socio-economic and
cultural policies are vital to the development of these
values. This is especially important when enacting laws
and regulations and developing political mechanisms,
as well as when it comes to assisting non-governmental
organizations and various civil society actors in their
efforts for the benefit of a culture of democratic gov-
ernance, understanding and development.

Today, focusing on the search for new principles
in the management of models and forms, continu-
ous development and globalization, there are new re-
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quirements for these principles — the need for these
principles of governance to be characterized by the
introduction of new values and values, based on na-
tional interests such as justice, will, freedom, indi-
vidual freedom and others, as well as the elements
of individual freedom and new forms of collective
and personal responsibility. In this regard, it is ex-
tremely important to consider the basic management
approaches that should ensure that the principles of
public administration in practice of the authorities of
all levels are put into practice.

In the modern context of public administration,
there are values, or a system of values, that underpin
democratic and personal development principles. The
very managerial activity of the authorities and the so-
cial solidarity of the society are most necessary for the
implementation of these principles, which are the basis
of public administration, in the future it can become a
constructive and effective tool of social development
in the conditions of democratic transformations.

The core of human-centrism is the self-realization
of personality. It is the promotion of the self-realiza-
tion of each person within the framework of universal
human morality (that is, on the basis of respect for
other people and the natural environment) and national
consciousness, which should become the key activity
of all government structures.

Conclusions from this study and prospects for
further exploration in this area. Thus, as noted, the
absence of a state ideology aimed at the development
of society itself, the state, and not to protect one’s own
interests contributes to the decline of the socio-cultural
development of the individual, leads to the destruction
of the individual, the suppression of public and national
consciousness of people. Adequate socio-economic and
cultural policies are vital to the development of these
values. This is especially important when enacting laws
and regulations and developing policy mechanisms.

It is necessary to focus on the search for new prin-
ciples of Human Centrism in the public management
of models and forms, the constant development and
globalization, putting forward new requirements for
these principles.



// International scientific journal «Internauka». // Administrative law and process; finance law;
Series: «Juridical sciences» // N2 7(21), 2019 information law //

References

1. Kovalchuk V. Liudynotsentryzm yak humanistychno oriientovanyi pidkhid do formuvannia novoi liudyn / V. Kov-
alchuk // Obrii. 2014. N2 1. S. 32—-34. URL: http://nbuv.gov.ua/UJRN/obrii_2014 1 11/

2. Maliienko O. Na shliakhu do liudynotsentryzmu / O. Maliienko // Viche. 2013. N¢ 9. S. 3—4. URL: http://nbuv.gov.
ua/UJRN/viche 2013 9 3/.

3. Popovych V.M. Pryntsyp liudynotsentryzmu v sotsialnii roboti: motyvatsiini faktory profesiinoi diialnosti sotsial-
nykh pratsivnykiv / V.M. Popovych // Nova paradyhma. 2012. Vyp. 113. S. 186—-195. URL: http://nbuv.gov.ua/UJRN/
Nopa_ 2012 113 23

4. Hladka O. V. Peredumovy realizatsii administratyvno-pravovoi doktryny liudynotsentryzmu / O.V. Hladka // Lex
portus. 2017. Ne 1. S. 64—73. URL: http://nbuv.gov.ua/UJRN/LP_2017 1 8.

5. Tantsiura O.S. Okremi pytannia realizatsii osnovnykh pryntsypiv liudynotsentryzmu v protsesi zdiisnennia der-
zhavnoi pravovoi polityky u sferi pryvatnopravovoho rehuliuvannia / O.S. Tantsiura // Yurydychnyi visnyk. Povitriane
i kosmichne pravo. 2017. Ne 3. S. 98-102. URL: http://nbuv.gov.ua/UJRN/Npnau 2017 3 17.

6. Plavych V.P. Pryroda liudyny cherez piznannia sutnosti prava, abo liudynotsentryzm u pravi / V.P. Plavych //
Almanakh prava. 2017. Vyp. 8. S. 58—63. URL: http://nbuv.gov.ua/UJRN/ap 2017 8 15/

7. Teoryia hosudarstva y prava: Uchebnyk / Pod red. V. K. Babaeva. M.: Iurysts, 2003. 592 s.

8. Konstytutsiia Ukrainy vid 28.06.1996 r., (iz zminamy). URL: https://zakon.rada.gov.ua/laws/show/254% D0%
BA/96-%D0%B2% D1% 80/print

9. Zakon Ukrainy “Pro Konstytutsiinyi Sud Ukrainy” vid 13 lypnia 2017 roku Ne 2136-VIII. URL: https://zakon.
rada.gov.ua/laws/show/2136-19.

10. Kryminalno-protsesualnyi kodeks Ukrainy. URL: https://zakon.rada.gov.ua/laws/show/4651-17

11. Zakon Ukrainy “Pro sudoustrii i status suddiv” vid 2 chervnia 2016 roku Ne 1402-VIII. URL: https://zakon.rada.
gov.ua/laws/show/1402-19

12. Averianov V. B. Obnovlenye ukraynskoi admynystratyvno-pravovoi doktrynsr na osnove pryntsypa verkhovenst-
va prava //Chasopys Kyivskoho universytetu prava. 2008. Ne 3. S. 9-14.

13. Melnyk RS. Kontseptsiia liudynotsentryzmu v suchasnii doktryni administratyvnoho prava. URL: http://fs.onu.
edu.ua/clients/client11/web11/pdf/admin_prawo2015.pdf.

14. Hladka O.V. Peredumovy realizatsii administratyvno-pravovoi doktryny liudynotsentryzmu / O.V. Hladka //
Lex portus. 2017. Ne 1. S. 64—73. URL: http://nbuv.gov.ua/UJRN/

15. Kahermanov A.S.S. Razvytye nauchneikh predstavlenyi o hrazhdanskom obshchestve, eho roly y funktsyiakh v
publychnom upravlenyy / A.S.S. Kahermanov // Pravo y praktyka. 2017. Ne 2. S. 13-17.

16. Cherkasova T.P., Arkhypova O.Y., Aksenov E.A. Yntehralnaia otsenka sffektyvnosty funktsyonyrovanyia
tsentra upravlenyia kompetentsyiamy kak ynstrumenta publychnoho upravlenyia / T.P. Cherkasova, O.Y, Arkhypova,
E. A. Aksenov // Journal of Economic Regulation. 2017. T. 8. Ne 1. S. 96-103.

17. Sokolov M.S., Abramov R. A. Ynstytutsyonalnsie aspektsr mezhhosudarstvennoi yntehratsyy stran-uchastnykov
soiuznoho hosudarstva v ynnovatsyonnoi sfere / M. S. Sokolov, R. A. Abramov // Teoretycheskaia y prykladnaia skono-
myka. 2017. Ne 2. S. 113-127.

18. Sydenko O. A. Sovremennoe publychnoe upravlenye: veizover shestoho tekhnolohycheskoho uklada / O. A. Syden-
ko // Vestnyk Voronezhskoho hosudarstvennoho unyversyteta. Seryia: Ystoryia. Polytolohyia. Sotsyolohyia. 2017. Ne 1.
S. 23-29.

19. Umanskaia V. P. Balans publychnsikh y chastnrsikh ynteresov v hosudarstvennom upravlenyy / V. P. Umanskaia
// Federalyzm. 2017. Ne 1 (85). S. 93-104.

20. Yanovskyi A. V. Publychnoe upravlenye kak obsekt analyza na osnove kontseptualnoho podkhoda / A.V. Yanovskyi
// Nauka y obrazovanye: khoziaistvo y skonomyka; predprynymatelstvo; pravo y upravlenye. 2017. Ne 7 (86). S. 23—33.

Jiteparypa

1. KoBanbuyk B. JItoguHOIEHTPU3M AK I'yMaHICTUYHO OPi€eHTOBAHUM miaxix mo opmyBaHHA HOBOI jJoauuu / B. Ko-
BasbuyK // O6pii. 2014. Ne 1. C. 32—34. URL: http://nbuv.gov.ua/UJRN/obrii_2014 1 11/

2. Mauaienko O. Ha msxy go mioguuornenTpusmy / O. Mamieunko // Biue. 2013. Ne 9. C. 3—4. URL: http://nbuv.gov.
ua/UJRN/viche 2013 9 3/

3. ITomoBuu B. M. IIpuHIUD JIOAUHOIIEHTPU3MY B COIiaJbHiM po6OTi: MoTuBAaIifiHi (haKkTOpU mpodeciiinoi AigmabHOCTL
comjanpHux npamisaukis / B. M. ITomosuu // Hosa mapagurma. 2012, Bum. 113. C. 186-195. URL: http://nbuv.gov.ua/
UJRN/Nopa_ 2012 113 23/

13



// AaminicTpaTuBHe npaBo i npouec; diHaHCcoOBe Npaso; // MiskHapofHuit HayKOBUM XXypHan «IHTepHayka».
iHpopmauiinHe npaso // Cepisi: «lOpupuuni Hayku» // N2 7 (21), 2019

4. T'magka O.B. IlepegymoBu peasizarii agmiHicTpaTuBHO-TIPaBOBOI JOKTpUHU JioguHoleHTpusmy / O.B. I'magka //
Lex portus. 2017. Ne 1. C. 64-73. URL: http://nbuv.gov.ua/UJRN/LP 2017 1 8/

5. Tauropa O. C. Okpemi nuTaHHA peaaisaiii OCHOBHUX IIPUHITUIIIB JIIOJUHOIEHTPU3MY B IIpoIleci 3iiCHeHHA JeprKaB-
HOI TpaBoBOi MOJTHKY y cdepi mpuBaTHOIpaBoBoro peryaioBanua / O.C. Tauntopa // IOpuguunnuit Bicuuk. [loBiTpasne i
Kocmiune nmpaBo. 2017. Ne 3. C. 98-102. URL: http://nbuv.gov.ua/UJRN/Npnau 2017 3 17/

6. ITnasuu B.II. IIpupoga soquHu yepes3 MidHAHHS CYTHOCTI IIpaBa, abo soauHoneHTpusM y npasi / B.II. IlnaBuu //
Asnpmanax mpasa. 2017. Bum. 8. C. 58—-63. URL: http://nbuv.gov.ua/UJRN/ap 2017 8 15/

7. Teopus rocymapcTsa u mpaBa: Yuebuuk / ITog pex. B. K. Ba6aesa. M.: IOpucts, 2003. 592 c.

8.Koucruryia Yxpaiausig28.06.1996 p., (iz3minamu). URL: https://zakon.rada.gov.ua/laws/show/254% D0% BA/
96-% D0% B2% D1% 80 /print

9. 3axon Ykpaiuu «IIpo Koucrurymnitiuuit Cyn Yipaiau» Big 13 mumus 2017 pory Ne 2136-VIIL. URL: https://zakon.
rada.gov.ua/laws/show/2136-19

10. KpuminansHo-iporiecyanbuumit kogeke YKpaiau. URL: https://zakon.rada.gov.ua/laws/show/4651-17

11. 3akon Ykpainu «IIpo cymoycrpiii i craryc cynzaiB» Bix 2 uepBusa 2016 poxy Ne 1402-VIII. URL: https://zakon.rada.
gov.ua/laws/show/1402-19

12. ABepbanoB B. B. O6HOBIeHNE YKPAMHCKOU 8 [MUHUCTPATIBHO-IIPABOBOI JOKTPUHBI HA OCHOBE IIPUHIINIIA BEPXOBEH-
crBa mpaBa //Yaconuc KuiBcbKkoro yHiBepcutery npaBa. 2008. Ne 3. C. 9—-14.

13. Meabuuk PC. Koumenitis JI0ANHOIEHTPU3MY B CyUacHiit foKTpuHi agminicrpaTusroro mpasa. URL: http://fs.onu.
edu.ua/clients/client11/web11/pdf/admin_prawo2015.pdf

14. T'nmagka O.B. IlepenymoBu peaJisariii agminicTpaTuBHO-TIPaBOBOi JOKTpUHY JoauHoneHTpusmy / O.B. I'magka //
Lex portus. 2017. Ne 1. C. 64—-73. URL: http://nbuv.gov.ua/UJRN/

15. KarepmanoB A.C.C. PasBuTue Hay4YHBIX IPEACTABJIECHUN O TPaKIAaHCKOM O0IIIEeCTBe, ero PoJu U PYHKIUAX B Iy0-
auyroM ynpasiaenuu / A.C.C. Karepmanos // IIpaBo u mpakTuka. 2017. Ne 2. C. 13-17.

16. Yepxacosa T.II., Apxumnosa O.U., Akceunos E.A. NuTerpanbHas oneHKa 3(pPeKTUBHOCTH (PYHKIMOHNPOBAHUA
IeHTpa yIpaBJeHUs KOMIIETEHIINAMN KaK WHCTpyMeHTa nyoauunoro ynpasieuus / T.II. Yepkacosa, 0.1, Apxumnosa,
E.A. Axcenos // Journal of Economic Regulation. — 2017. — T. 8. — Ne 1. — C. 96-103.

17.CoxromoB M. C., A6pamoB P. A. UHCTUTYIIMOHATbHBIE ACIIEKTHI MEJKTOCYAaPCTBEHHOM MHTEeTI' DAY CTPAH-YUaCTHUKOB
COI0O3HOTO rocyapcrsa B muuHoBannonHoi chepe / M. C. Cokonos, P. A. A6pamos // Teoperuueckas u IpUKJIagHASI DKOHO-
muka. 2017. Ne 2. C. 113-127.

18. Cuzmenko O. A. CoBpeMeHHOe ITyOJIUYHOE YIIpaBJIeHne: BEI30BLI IIIeCTOr0 TexXHooruueckoro yraaga / O. A. Cugenko
// BectHuk BopoHe:xckoro rocygapcrBerHoro yuusepcurera. Cepusa: Mcropusa. ITomuronorua. Conmomorusa. 2017, Ne 1.
C. 23-29.

19. Ymauckaa B.Il. Banasnc ny6JMYHBIX U YaCTHBIX UWHTEPECOB B rocygapcTBeHHOM yupaBienuu / B.II. Ymauckas //
Denepanuam. 2017. Ne 1 (85). C. 93—-104.

20. fdunoBckuii A. B. IIy6auuHOe ypaBieHMe KaK 00beKT aHaI13a Ha OCHOBE KOHIleNITyaJbHOro moaxona / A. B. Iuose-
Kuii // Hayka u oOpasoBaHUe: X03ANCTBO M 9KOHOMUKA; IPEANPUHNIMATEIHCTBO; MpaBo u ymnpasieHue. 2017. Ne 7 (86).
C. 23-33.

14



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 7(21), 2019

// Administrative law and process; finance law;
information law //

Tkachuk Nataliya

Research Institute of Informatics and Law of the

National Academy of Legal Sciences of Ukraine

DOI: 10.25313/2520-2308-2019-7-5340

UDC 004.056

NATIONAL CYBER SECURITY SYSTEM OF UKRAINE:
PERSPECTIVES OF POLICY DEVELOPMENT
AND CAPACITY BUILDING

Summary. Russian cyber aggression against Ukraine, which started in 2014, have caused an urgent need for building national
cybersecurity system, enabling Ukraine to counter current cyber threats to its security, stability and well-being. In this research the
legislative and institutional framework of the National Cyber Security System of Ukraine (NCSS) is studied, consistent steps of the
State aimed at enhancing cybersecurity and its progress for the last five years are analyzed. This work focuses on defining main
problems, which hamper further development of the NCSS, and offers comprehensive recommendations for enhancing Ukraine’s
cyber security policy, institutional framework and national capacities to address current multidimensional cyber domain challenges.
The materials of practical activity of Ukrainian state authorities responsible for cybersecurity are used in the research as well as
scientific works, open source publications, analytics, legislation of national and international level in the sphere of cyber security.

Key words: cybersecurity, Ukraine, cybersecurity strategy, cybersecurity policy, cyber threats.

Introduction. In order to address multidimension-
al cyber domain challenges and to counteract cur-
rent cyber threats of Russian hybrid aggression, the
process of developing effective cyber security system
has been started in Ukraine in 2014.

Over the past few years the legislative framework
of such system has been created — the Cyber Security
Strategy of Ukraine and the Law of Ukraine “On the
Basic Principles of Cyber Security” have been adopted.
The mechanisms of interdepartmental interaction and
coordination as well as public-private partnership in
cyber security domain have been established. A number
of measures have been taken to increase capabilities
of main state bodies, responsible for cyber security.
International partnership in the sphere of cyber secu-
rity has been reinvigorated, namely the NATO Trust
Fund on Cyber Defence for Ukraine has been founded,
aimed on helping Ukraine to develop capabilities to
counter cyber threats.

However, the devastating impact of cyber-attacks on
Ukraine’s critical infrastructure and state information
systems that have occurred over recent years, escala-
tion of Russian cyber aggression and emergence of new
global cyber threats have demonstrated urgent need to
increase the state’s capacity to counter current cyber
domain challenges and to review cyber security policy.

At present the main problematic issues that hamper
further development of the National Cyber Security
System of Ukraine (NCSS) are the lack of effective
cybersecurity policy implementation, low level of cy-
ber-risk awareness and insufficient human capacity of
the main actors of the NCSS. Among other problems
there are absence of legal and organizational frame-
work for critical infrastructure protection, outdated
standards for cybersecurity, weak national legislation
on cybercrime and necessity to facilitate public-private
partnership.

The development of strategic directions for en-
hancing Ukraine’s cybersecurity policy addressing
current challenged is important for drafting the Cy-
ber Security Strategy of Ukraine 2020-2025 as well
as improving existent legislative framework in this
sphere. In addition, the suggestions for enhancing of
institutional framework of the National Cyber Security
System (NCSS) can be applied in the ongoing process
of reforming security and defense sector of Ukraine.
Also the conclusions and recommendations of this
research will contribute to defining further vectors
of international cooperation, including development
of further activities within the NATO Trust Fund
for Ukraine aimed to help Ukraine develop technical
capabilities to counter cyber threats.
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The above confirms the importance and practical
significance of this issues for the development of cyber
security policy of Ukraine in accordance with the best
practices of the EU and NATO countries, promotion
of international cooperation and worldwide action to
secure cyber space.

Purpose of this research is to develop well-grounded
suggestions, based on comprehensive analysis and best
international practices, for enhancing Ukraine’s cyber
security policy, institutional framework and national
capacities to address current multidimensional cyber
domain challenges.

Legal and Organizational Framework
of the National Cyber Security System of Ukraine
Cyber Security Strategy and Law

The key impetus for building cybersecurity system
in Ukraine came from power grid cyber-attacks which
took place on 23 December 2015 and is considered to
be the first known successful cyberattack on a power
plant [1]. Hackers were able to successfully compromise
information systems of three energy distribution com-
panies in Ukraine and temporarily disrupt electricity
supply to the end consumers [2].

The results of this attack made the government
realize that there was a strong need to develop nec-
essary capacities and create effective cyber security
mechanisms, which primarily would be able to protect
Ukraine from cyber threats of Hybrid Warfare. Due
to the increasing level of threats to national secu-
rity attributed to the active use of cyberspace by
the aggressor country for destructive influence on
Ukraine’s information resources and critical infra-
structure it was necessary to make radical and rapid
decisions. The first step for building the cybersecurity
capacities became the creation of appropriate legal
framework.

In 2016, the Cybersecurity Strategy of Ukraine was
approved, where it was first recognized at the legisla-
tive level the urgent need to create a national system of
cyber security as a component of the system of ensuring
national security of Ukraine, which, above all, had to
ensure interaction on the issues of cybersecurity of
major actors — state bodies, local authorities, military
formations, law enforcement agencies, scientific insti-
tutions, educational institutions, non-governmental
organizations and business [3].

The Strategy of Cyber Security of Ukraine provided
the basis for the development of further regulations
on cybersecurity issues. It defined main cyber threats
to Ukraine, outlined the priorities and directions of
state policy in this area and identified main state bodies
responsible for cyber security and their functions. This
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legal document has become the basis for systematic

action to build the National Cyber Security System.

The provisions of the Strategy have been further
developed in the Law of Ukraine “On Basics of Provid-
ing Cyber Security of Ukraine” (Cyber Security Law),
adopted by Ukraine’s Parliament (Verkhovna Rada of
Ukraine) on 5 October 2017. This Law defined the con-
ceptual apparatus, basic principles, objects and subjects
of cyber security and cyber protection, main directions
of public-private partnership in this sphere, outlined
basics for critical infrastructure protection framework.

The law formalized the model of the National Cyber
Security System, announced in the Cybersecurity Strat-
egy of Ukraine, defining it as “a set of actors providing
cybersecurity and interrelated measures of political,
scientific, technical, informational, educational char-
acter, organizational, legal, operative, intelligence,
counter-intelligence, defense, engineering and techni-
cal measures, as well as measures of cryptographic and
technical protection of national information resources,
cyber defense of critical infrastructure”[4].

The other legal documents that form the basis for
cyber security legislation in Ukraine are the following:
e The Constitution of Ukraine.

e National Security Strategy of Ukraine.

e Law on National Security.

e Law on Information.

e Law on Information Protection in Information and
Telecommunication Systems.

e Law on Telecommunications.

e Law on Protection of Personal Data.

e Other laws, as well as statutory legal acts issued in
accordance with these laws.

The Decision of the National Security and Defense
Council of Ukraine (NSDC) which are to be approved
by a presidential decree, the acts of the President of
Ukraine and the Cabinet of Ministers of Ukraine aimed
at solving complex problems in the field of cyber secu-
rity, also play an important role in shaping the legal
and regulatory framework of the cyber security system.
Among them should be distinguished the following:
e Decision of the NSDC dated December 29, 2016 “On

Threats to the Cyber Security of the State and Urgent
Measures for their Neutralization” [5].

e Decision of the NSDC dated 10 July 2017 “On the
State of Implementation of the Decision of the Na-
tional Security and Defense Council of Ukraine dated
December 29, 2016” [6].

¢ Resolution of the Cabinet of Ministers “On the Ap-
proval of the Procedure for the Establishment of
the List of the Information and Telecommunication
Systems of the State Critical Infrastructure Facil-
ities” [7] etc.
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The sources of international law, which form the
basis of the regulatory framework for the National Cy-
ber Security System of Ukraine, primarily include the
Council of Europe Convention on Cybercrime, ratified
by the Verkhovna Rada of Ukraine on 7 September 2005.

Creation of the National Cyber Security System
is a prerequisite for ensuring the safe functioning
of cyberspace, its use in the interests of individuals,
society and the state. The NCSS is an integral part of
the Ukraine’s System of National Security.

The Structure of the National Cyber Security
System of Ukraine

The main actors of the NCSS are the following: the
State Service for Special Communications and Infor-
mation Protection of Ukraine, the National Police of
Ukraine, the Security Service of Ukraine, the Ministry
of Defense of Ukraine and the General Staff of the
Armed Forces of Ukraine, intelligence agencies, the
National Bank of Ukraine. Coordination and control of
the activities of the security and defense sector entities
that provide cybersecurity of Ukraine is carried out by
the National Security and Defense Council of Ukraine
(NSDC) through the subsidiary body, the National
Coordinational Cyber Security Center.

The State Service for Special Communications and
Information Protection of Ukraine. This organization
provides such functions:

e Development and implementation of state policy on
the protection in cyberspace of governmental infor-
mation resources and information, the requirement
for protection of which is established by law, cyber
protection of critical infrastructure.

The National Cybersecurity System of Ukraine

e Coordinate the activities of other cybersecurity
entities regarding cyber protection, exercise state
control in this area.

e Ensure the creation and operation of the National
Telecommunication Network, implementation of
organizational and technical model of cyber pro-
tection.

e Carry out organizational and technical measures to
prevent, detect and respond to cyber incidents and
cyber-attacks and to eliminate their consequences.

e Inform about cyber threats and appropriate methods
of protection against them.

e Coordinate, organize and conduct critical infra-
structure vulnerability audit.

e Provide functioning of the State Center for Cyber
Protection and the Government Response Team for
Computer Emergencies in Ukraine (CERT-UA) [4].
An important role in cyber protection of the state

information resources, detection and counteraction

to cyber-attacks and cyber incidents is being played
by the State Center for Cyber Protection and Coun-
tering Cyber Threats (SCCPCC) [8], created on July

1, 2015 as a structural unit of the State Service for

Special Communications and Information Protection

of Ukraine. Creation of the mentioned Center has be-

come an important step towards the development of
the National Cybersecurity System in Ukraine.
Among the main tasks are the following:

e Asses of the state of information protection in gov-
ernmental authorities.

e Ensure the long-term functioning, security and
development of the National Confidential Commu-
nication System.

National Cybersecurity Coordination Center
under the National Security and Defense Council of Ukraine
provides coordination functions
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e Ensure the functioning and development of the an-
tivirus protection system for state authorities.

¢ Ensure the functioning and modernization of the
System of Secured Internet Access for the state au-
thorities of Ukraine and the Secured Internet Access
Point of the State Service for Special Communica-
tions and Information Protection of Ukraine [4].

The SCCPCC is also engaged in the introduction of
the latest and advanced technologies in information and
telecommunication systems, carrying out expertise of
Complex Systems of Information Protection (CSIPs)
and other information protection means, software and
hardware in the field of information security used in
state authorities, administrating and upgrading the
Register of Information Communication Systems of
State Bodies.

In addition, the main task of the Center is to ensure
the functioning of the Emergency Response Team of
Ukraine (CERT-UA ), which is its structural subdivi-
sion. The unit was established in 2007. In 2009, it has
been accredited to the Forum in Incident Response and
Security Teams (FIRST) [9].

Functional tasks of CERT-UA involve accumulation
and analysis of data on cyber incidents, maintenance of
the state register of cyber incidents and providing state
bodies and private owners of critical infrastructure
with practical help in preventing, detecting and elim-
inating the effects of cyber incidents. Also CERT-UA
organizes and conducts practical workshops on cyber
protection as well as interacts with law enforcement
agencies, foreign and international organizations on
responding to cyber incidents.

The main types of cyber threats that CERT-UA
counteracts include: malware, botnets, Internet fraud,
DDosS attacks, exploitation of software and hardware
vulnerabilities, unauthorized access to automated
information systems, web resources and violation of
the regular mode of their operation.

In addition, the Emergency Response Team of
Ukraine provides the operation of a number of ser-
vices available on its official website: accumulation
and processing of information about the compromised
IP-addresses, active monitoring of network threats,
service for verifying vulnerabilities, functioning of
on-line platform for reporting a cyber-incident [10].

The CERT-UA plays an important role in the Na-
tional Cyber Security System as a practical unit that
responds directly to a cyberattack, helps to restore
network functioning and eliminate negative impacts
of cyber incidents.

The most prominent examples of CERT-UA activity
are the elimination of hacker attacks on the automated
system Elections during the extraordinary Presidential
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elections in Ukraine in 2014, the localization and neu-

tralization of the BlackEnergy virus on the objects of

the energy and transport complex of Ukraine in 2015

and 2016. The CERT-UA team together with specialists

from Cyber Policies, the Security Service of Ukraine,
foreign partners, and private sector participated in
counteracting and eliminating the consequences of

large-scale hacker attacks against Ukraine in June 2017.

On February 2, 2018, a new unit — the Cyber Threat
Response Center (CTRC), was established within the
State Center of Cyber Protection and Countering Cyber
Threats. This unit is engaged primarily in providing
cyber protection of state authorities and critical in-
formation infrastructure of Ukraine [11].

The Security Service of Ukraine (SSU). This orga-
nization carries out following tasks:

e Prevent, detect, suppress and disclose crimes against
peace and security of mankind committed in cyber-
space.

e Carry out counter-intelligence, operational and
investigative activities aimed at combating cyber-
terrorism and cyber-espionage.

e Secretly check readiness of critical infrastructure
for possible cyber-attacks and cyber incidents.

e Counteract cybercrime, the consequences of which
can create a threat to the vital interests of the state.

e Investigates cyber incidents and cyber-attacks con-
cerning the state electronic information resources,
the information, protection requirements of which
are established by law, critical infrastructure.

e Provides response to cyber incidents in the field of
national security [4].

The unit of the SSU responsible for conducting
these functions is the Cyber Security Department,
official name of which is the Department of Counter-
intelligence Protection of State Interests in the Sphere
of Information Security. This counterintelligence
body is the main actor of the National Cyber Security
System which protects national security of Ukraine
from cyber threats. At present it concentrates mostly
on countering Russian cyber operations organized by
Russian special services.

To achieve this aim, with the support of Ukraine’s
western partner states, serious work has been done
to develop the SSU’s technical and operative capabil-
ities. Within framework of the NATO Trust Fund on
Cyber Defense for Ukraine the Situational Center for
Cybersecurity of the Security Service of Ukraine has
been created in 2017 [12].

This is a unique structure as it combines functions
and technical abilities of CERT/CSIRT with counter-
intelligence tools and instruments of special service
and law enforcement body. It already proved to be very
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effective in countering cyber threats of hybrid warfare
and greatly facilitated capacities of Security Service of
Ukraine in Cyber Security. During 2018-2019 three
regional Cyber Security Centers of the SSU have been
established in the cities Dnepr, Odessa and Sumy [13].
Their main task is to counter cyber threats at the re-
gional level.

Another important direction of developing the SSU
capabilities is promotion of public-private partnership,
impossible to counter cyber threats effectively without
cooperation with private sector. Firstly, because more
than 80% of Ukrainian critical infrastructure is pri-
vately owned and secondly, the nature of cyber threats
and cyber space makes no difference between character
of threats to public sector or to national security [14].

Recognizing this importance, the Security Service
of Ukraine has started a number of successful initia-
tives, directed on enhancing cooperation with private
sector and building trust. Professionals of the Cyber
Security Situational Awareness Center of the SSU on
the basis of the NATO standards created the Malware
Information Sharing Platform — Ukrainian Advantage
(MISP-UA). This platform provides on-line automatic
information exchange between Security Service of
Ukraine and Critical Infrastructure about indicators
of compromise and possible cyber threats. The MISP-
UA is not yet being used for international information
exchange but it might be considered as further step
for its development.

Through this platform the SSU provides to private
sector timely information which is important to protect
their computer systems from cyber-attacks and greatly
contributes to enhancing the security of critical infra-
structure. At present there are more than 30 Critical
Infrastructure Facilities in the sphere of energy, tele-
communications, transport, finance connected to the
MISP-UA. The legal basis for such cooperation is the
Memorandum for Information Sharing [15].

As the former Head of the SSU Vasyl Hrytsak has
said, emphasizing the priority of such public-private
partnership — “Any representative of a large, medium
and even small business can turn to the Cyber Security
Situational Awareness Center for consultation and
assistance” [12].

Another direction of cooperation with private sec-
tor is the engagement of so-called “white hackers” to
responsible disclosure of information about vulnerabil-
ities of computer systems of critical infrastructure and
governmental authorities as well as their penetration
testing. In cooperation with private sector the draft of
Public Memorandum for cooperation with the Security
Service of Ukraine on Responsible Search and Disclo-
sure of Information about Vulnerabilities of Computer

Systems had been developed [16]. Work is continuing to
create legal basis for involving young IT-professionals
in conducting confident testing of readiness of critical
infrastructure for possible cyber-attacks and cyber
incidents, which is one of the functional tasks of the
Security Service of Ukraine.

The National Police of Ukraine ensures the pro-
tection of human and civil rights and freedoms, the
interests of society and the state from criminal en-
croachments in cyberspace. It carries out measures
on prevention, detection, suppression and disclosure
of cybercrime, raising awareness of citizens about
security in cyberspace.

The direct execution of these tasks is entrusted to
the Department of Cyber Police of the National Police
of Ukraine, established on October 13, 2015, which
replaced the Office for Combating Cybercrime of the
Ministry of Internal Affairs of Ukraine [17].

As stated by the Minister of Internal Affairs of
Ukraine Mr. Avakov [18], the purpose of creation the
Cyber Police in Ukraine was to reform and develop the
units of the Ministry of Internal Affairs of Ukraine,
in order to ensure training and functioning of highly
qualified specialists in the expert, operational and
investigative units of the Police involved in the fight
against cybercrime, who would be capable of applying
at the highest professional level the latest technology
in operative and investigatory activities.

The Department of Cyber Police consists of struc-
tural divisions, acting on the interregional basis and
directly subordinated to the Head of the Department.

In accordance with the Law of Ukraine on Ratifi-
cation of the Convention on cybercrime [19] in order
to ensure the international cooperation of Ukraine
on combating cybercrime, the National 24 /7 point of
contact for the immediate assistance in investigation
of cybercrimes is functioning in the structure of the
Department of Cyber Police.

The number of crimes in the field of cyber security is
constantly growing — in Ukraine each year the number
of detected cybercrime increases by an average of 2,500
[20]. Today, the former model of cyber police units is
being transformed into the effective law enforcement
body oriented first of all on human rights protection,
which by its technical and professional capabilities,
would be able to provide immediate response to cyber
threats, as well as conduct international cooperation
on neutralizing transnational criminal groups in accor-
dance with the best European standards in this area.

Among the capabilities of the Cyber Police there
are the following:

e Ability to receive information on crimes from cyber-
units of foreign countries.
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e Professionally analyze Internet resources and net-
work systems.

e Carry out sophisticated digital forensics.

e Provide professional assistance to other police units.

e Conduct joint operations with the international
organizations such as the Europol, the Interpol etc.

The Ministry of Defense and the General Staff of
the Armed Forces of Ukraine. Among the main tasks
of these authorities there are:

e Carry out measures to prepare the state for reflecting
military aggression in cyberspace (cyber defense).

e Carry out military cooperation with NATO and other
defense actors in the field of security of cyberspace
and joint protection against cyber threats.

e Implement measures to ensure cyber defense of
critical information infrastructure in conditions
of emergency and martial law [4].

The division within the structure of the General
Staff of the Armed Forces of Ukraine, which performs
the functions in the field of cyber security is the De-
partment of Communication and Information Systems
of the General Staff of the Armed Forces, subordinated
to the Deputy Minister of Defense — the Head of the
Apparatus[21].

The important role of the Ministry of Defense in the
National Cyber Security System is attributed to the
progressing militarization of cyberspace and the actu-
alization of the threat of cyber warfare as a new phe-
nomenon in the world security environment [22—-24].

According to the data of the National Intelligence
of the USA, more than 30 countries are developing
offensive cyber attack capabilities. So attacks against
critical infrastructure and information networks will
allow attackers a means of circumventing traditional
defense measures [25] and can become an asymmetric
measure in a military conflict [26].

With regards to the growing threat of Russian cyber
warfare against Ukraine [27], cyber security issues
are increasingly reflected in the strategic documents
of the Ukrainian military sector.

The Strategic Defense Bulletin of Ukraine, approved
by the Decree of the President of Ukraine No 240/2016
[28], defines the development of the system of cy-
ber defense as a prerequisite for ensuring the state’s
defense capability. In turn, the inability to respond
effectively to the growing number of cyber-attacks
is defined as one of the main problems of the of the
Defense Forces functioning in the context of existing
and potential threats.

The document considers the improving of the in-
formation and cyber security system to be a separate
operational goal, the implementation of which involves
the creation in the Ukraine’s defense sector of special
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units aiming at cyber defense, countering technical

intelligence, implementing measures to protect in-

formation in accordance with the requirements of
regulatory legal acts of Ukraine and NATO standards.

The Intelligence Agencies of Ukraine carry out
intelligence activities regarding threats to the national
security of Ukraine in cyberspace, other events and
circumstances related to the sphere of cybersecutity.

According to the Law of Ukraine “On intelligence
agencies” [29], the state bodies which provide intelli-
gence activities are the following: The Foreign Intelli-
gence Service of Ukraine, the Defence Intelligence of
Ukraine and the Intelligence Agency of the Adminis-
tration of the State Border Guard Service of Ukraine.

In order to increase the efficiency of the activity
of the intelligence agencies of Ukraine, the Joint In-
telligence Committee under the President of Ukraine
was formed [30]. The Concept of Development of the
Security and Defense Sector of Ukraine, approved
by the Presidential Decree No 92/2016 [31], defines
the main purpose of the development of intelligence
agencies, which is to strengthen the intelligence ca-
pabilities of Ukraine on the basis of their concerted,
precise functioning, coordination of their activities
and enhancing cooperation with the partner special
services of NATO member states.

Strengthening the capabilities of intelligence agen-
cies in the field of cybersecurity through the creation of
organizational, logistical and financial conditions for
improving their operational capabilities is identified
as one of the priority directions of the development of
the Security and Defense Sector of Ukraine.

The National Bank of Ukraine (NBU). This orga-
nization executes following functions:

e Determine the order, requirements and measures for
the provision of cyber protection and information
security in the banking system of Ukraine.

e Provide functioning of the CERT-NBU.

e Ensure the functioning of the cyber protection sys-
tem in the banking sector of Ukraine.

e Provide cyber and information security audit on
critical infrastructure of the Ukraine’s banking
system [4].

Banks remain the main target of cybercriminals all
over the world [32] and Ukraine is no exception. The
overall assessment of the events of 27—-29 June, 2017
showed that 70% of Ukrainian banks have been hit in
one way or another by cyberattacks of the Petya virus
[33], launching of which is attributed to the Russian
special services [34]. The visible consequence of such
attacks was stopping the work of terminals, payment
systems, bank branches, as well as limiting access to
Internet banking and international transfers.
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The fact that banks did not survive a cyberattack
had demonstrated that the problem was not only with
the efficiency of IT department of each individual
bank. Underestimation of potential threats, lack of
proper software and neglect by proper budgeting of
cybersecurity systems of banks — all this testified to
insufficiency of systemic approach to providing cyber
security in banking sphere.

These conclusions made the National Bank of
Ukraine as a regulative body take comprehensive mea-
sures directed on enhancing cyber security in banking
system of Ukraine: the Center for Cyber Protection of
the National Bank of Ukraine was created, the Com-
puter Security Incident Response Team of the banking
system of Ukraine (CSIRT-NBU) has been organized,
Regulation No. 95 of the National Bank of Ukraine
“On the organization of measures to ensure informa-
tion security in the banking system of Ukraine” was
put in force.

By this Regulation, the NBU has obliged banks to
take immediate measures to strengthen their cyber
security in accordance with the established require-
ments, based on international ISO standards [35]. Now
the banking sphere of Ukraine has the highest level of
resilience in comparison with governmental structures
and other facilities of critical infrastructure.

The National Cybersecurity Coordination Center
(NCCC), as the working body of the National Securi-
ty and Defense Council of Ukraine, coordinates and
monitors the activities of the security and defense
sector providing cybersecurity, forecasts and iden-
tifies potential and actual cyber threats, generalizes
international experience in the field of cyber security;
provides operational, informational and analytical
support of the National Security and Defense Council
of Ukraine on cybersecurity issues.

The NCCC was created in June 2016 by the Decree of
the President of Ukraine No. 242/2016 and according
to the former Secretary of the National Security and
Defense Council of Ukraine Mr. Turchinov, it were to
become a system-forming element of the whole system
of cyber security and cyber defense of Ukraine [36].

The Head of the Center is the Secretary of the Na-
tional Security and Defense Council of Ukraine. The
Secretary of the Center is the Head of the structural
unit of the apparatus of the National Security and
Defense Council of Ukraine, whose responsibilities
include cybersecurity.

The members of the Center are: the Deputy Min-
ister of Defense of Ukraine, the Chief of the General
Staff of the Armed Forces of Ukraine, the Head of
the Security Service of Ukraine, the Head of the For-
eign Intelligence Service of Ukraine, the Head of the

National Police of Ukraine, the Head of the National
Bank of Ukraine (with consent), as well as the Head
of the Main Directorate of Intelligence of the Minis-
try of Defense of Ukraine, the Head of the Office of
Intelligence of the Administration of the State Bor-
der Guard Service of Ukraine, the Head of the State
Service for Special Communications and Information
Protection of Ukraine. The main form of the Center’s
work is sessions which are held as needed, but not less
frequently than quarterly [37].

Another form of developing the interagency coop-
eration is conducting national and international cyber
security trainings with the engagement of main actors
of the National Cyber Security System. For example,
in the beginning of March, 2019 such trainings aimed
on working out joint mechanisms of response and crisis
management concerning possible cyber threats to the
election process in Ukraine were held. It was conducted
on the technical base of the SSU Cyber Security Sit-
uational Awareness Center using simulated virtual
infrastructure of the Central Election Commission
of Ukraine [38]. This had provided development of
effective cooperation mechanisms which were implied
during further response to mass and advanced cyber-
attacks on elections infrastructure, which took place in
March — May 2019 during the process of elections of
the President of Ukraine. Due to coordinated common
efforts of state subjects of the National Cyber Security
System the timely countermeasures were taken and the
necessary level of resilience and stable functioning of
election systems was ensured [39].

Consequently, due to comprehensive national efforts
supported by assistance from international partners,
Ukraine actually managed to build from scratch effec-
tive Cybersecurity System capable of countering cyber
threats to national security that intensified with the
onset of Russian hybrid aggression.

The proper legislation framework was developed,
main state actors responsible for cybersecurity and
their functions were defined, the coordination body
was established, network of CERTs and Situational
Centers for Cybersecurity was created, operative and
technical capabilities of main state actors of the NCSS
were raised by building in its structure new operational
units, public-private partnership was initiated, inter-
national cooperation on cybersecurity was facilitated.

Main Challenges of Ukraine’s Cyber Security
System Further Development.
Ineffective Cybersecurity Strategy
Implementation.

Though Ukraine has made a substantial step for-
ward in cyber security domain, the main obstacle that

21



// AaminicTpaTuBHe npaBo i npouec; diHaHCcoOBe Npaso;
indopmaliinHe npaeo //

// MiskHapofHuit HayKOBUM XXypHan «IHTepHayka».
Cepisi: «lOpupuuni Hayku» // N2 7 (21), 2019

hampers its further development is the lack of the

effective mechanisms of implementing cybersecurity

policies, in particular the provisions of the Cybersecu-
rity Strategy of Ukraine and the formal approach to
this issue by responsible state authorities.

The Cyber Security Strategy of Ukraine is a docu-
ment of long-term strategic planning that defines the
priorities of Ukraine’s national interests in the field of
cybersecurity, main directions, conceptual approaches to
the formation and implementation of state policy in this
field. The Strategy is a basis for further policy planning,
developing of state programs and regulations on cyber
security [40]. At the same time, in Ukraine, there is cur-
rently no effective system of state control providing ob-
jective assessment and guaranteeing its implementation.

According to the legal regulations the implementa-
tion of the Strategy provisions takes place within the
framework of annual Implementation Plans, formed
at the beginning of each year by the State Service for
Special Communications and Information Protection
of Ukraine and approved by relevant Orders of the
Cabinet of Ministers of Ukraine. However, the com-
prehensive analysis of their fulfillment by responsible
state authorities has shown that these documents are
mainly of a declarative character [41].

Most of the activities envisaged by Plans for Im-
plementing the Cybersecurity Strategy of Ukraine for
2016—-2018 [42—44] are currently not executed or par-
tially executed. There are only a few plans provisions
fulfilled with expected results. Among such there are
adoption of the Cyber Security Law of Ukraine, creation
of the Cyber Security Situational Awareness Center of
the Security Service of Ukraine, and improving the
requirements for the cyber protection in the banking
sector by adopting the relevant Regulation of the NBU.

Many other important issues still are not resolved:
e The Register of Critical Infrastructure Information

Systems as well as the legal framework for it pro-
tection is not created.

e The Budapest Convention on Cybercrime in not fully
implemented.

e The secure data center for governmental bodies
isn’t built.

e Any effective measures to stimulate the development
of domestic software are not being taken.

e The EU directives and standards for the protection
of critical infrastructure is not implemented.

e No system of cyber security auditing of such objects
or main indicators of cybersecurity and risk assess-
ment are formed.

e A unified system of cyber threats detection and in-
formation exchange between the main state actors
of cyber security is not created.
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e Many gaps in cyber security legislation are still not
closed etc.

Although all these measures and many others were
envisaged by the Cybersecurity Strategy Implementa-
tion Plans providing specific deadlines for their fulfil-
ment and a responsible state authority. For example,
the responsible authority for executing 15 provisions
from the existing 18, provided by the Plan of Imple-
mentation of the Strategy of Cybersecurity of Ukraine
for 2018 (approved by the Governmental Order on
July 11, 2018, No. 481-p), is defined to be the State
Service for Special Communications and Information
Protection of Ukraine.

Moreover, timely and effective fulfilment of the Im-
plementation Plans is hampered by untimely adoption
of such plans on governmental level with the delay up
to six months. For example, as at June 2019 the draft
of Implementation Plan on 2019 is still not approved
although it has been half a year since it should have
come into force to ensure its relevant execution.

Reports on the implementation of the Cybersecurity
Strategy, which are to be submitted by the responsible
state bodies to the Cabinet of Ministers and the Na-
tional Security and Defense Council of Ukraine every
six months are also perfunctory. No disciplinary or
management measures are taken as a consequence
of under-performance of planned activities. The un-
fulfilled plan items are simply being transferred to
another year or ignored without any governmental
control or public scrutiny over this process.

The NCCC on its plenary sessions once a year revises
the state of Cyber Security Strategy implementation,
but as it’s only a collective coordinating body and its
members are the heads of main government authorities
responsible for cybersecurity in Ukraine, it has neither
powers nor will to make state actors accountable for
insufficient performance of provided tasks.

Therefore, while the comprehensive organizational
measures to address the issue of implementation of
cyber-security policy are not taken, it is difficult to talk
about solving any other tasks of the development of the
National Cybersecurity System of Ukraine in general.

Addressing the problem

To address the problem of low effectiveness of cyber
security policy implementation there are necessity to
take a number of organizational and legal measures.

At the same time, the main priority should be
focused on building strong political will and under-
standing on the highest state level of the importance
of Cybersecurity for Ukraine’s national interests, as
well as commitment to take comprehensive measures
to deal with existent problems of cybersecurity policy
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implementation even if it requires tough and unpop-

ular initiatives.

Therefore, taking into consideration recent political
changes in Ukraine in short-term perspective it is rec-
ommended for the Head of the National Cybersecurity
Coordination Center:

e Prepare a comprehensive assessment of the current
state of Cyber Security Strategy implementation on
the basis of submitted reports of main state actors,
statistics and analytics (including international exper-
tise such as MITRA) highlighting existent problems
and recommendations, providing further submission
of this assessment to the President of Ukraine.

e Establish a number of high-level meeting and con-
sultations with newly appointed top-officials of key
state bodies, responsible for cybersecurity with the
involvement of the main international partners of
Ukraine (such as NATO experts) to identify and
prioritize important issues of cybersecurity policy
and cooperation in this sphere and to make further
recommendations for its implementation.

e In order to provide comprehensive approach to cyber-
security policy (from the National Security Strategy
to the Cyber Security Strategy and finally to the
direct steps provided by the annual Cyber Security
Strategy Implementation Plans) to initiate includ-
ing into the National Security Strategy of Ukraine
for 2020—-2025 (which is now being drafted by the
National Security and Defense Council of Ukraine)
provisions on following cybersecurity priorities:

— Increasing the efficiency of developing and imple-
mentation of the national cybersecurity policy,
implementation of the Cybersecurity Strategy of
Ukraine.

— Enhancing capacities of main state actors of the
National Cyber Security System of Ukraine.

— Rising cybersecurity awareness and cyber hygiene.

— Developing the system of strategic communications
in the sphere of cyber security.

e Widen participation format of the NCCC sessions
in order to provide more broad and effective dialog
on cyber security issues and policy implementation.
For example, providing the participation of Ministry
of Information Policy and Ministry of Education of
Ukraine is important within framework of cyber
awareness and strategic communications issues,
the role of the Head of Parliamentary Committee
on Informatization and Communications could be
important to facilitate cybersecurity legislation
initiatives, the dialog with private sector represen-
tatives is essential for public-private partnership
development as well as critical infrastructure pro-
tection issues.

In long-term perspective it is recommended:

e Create the governmental executive body under the

Cabinet of Ministers of Ukraine responsible for the
cyber security policy forming and implementing
which would deal with cyber security issues and pro-
vide state control in this sphere on national level. As
in present, this functions aren’t vested to any actor
of cyber security of Ukraine and in the structure of
the Ukrainian Government there is no any unit re-
sponsible for cyber security. For example, this could
be the Ministry of Innovations and Cybersecurity.
Deprive the State Service for Special Communica-
tions and Information Protection of Ukraine of its
function to prepare the annual Plans for the Cyber
Security Strategy Implementation. This state body
according to the law is responsible only for the sphere
of information protection (cyber protection) which
is far narrower than the whole national cyber secu-
rity sphere. Furthermore, it has already proved its
ineffectiveness in timely establishing comprehensive
plans of action (Implementation Plans) for all the
actors of the NCSS. This function should instead be
transferred to the National Cybersecurity Coordi-
nation Center as the body representing all the main
stakeholders of the National Cyber Security System.
Increase the role of the NCCC by adding to its func-
tions preparing annual plans for the Cyber Security
Strategy Implementation, Assessments on the Cur-
rent State of Cybersecurity in Ukraine and Effec-
tiveness of Cyber Security Strategy Implementation
and providing strategic coordination and control
on the intergovernmental joint cyber operations
in the sphere of national security. This in its turn
implies providing organizational changes aimed on
increasing stuffing and resourcing of the Informa-
tion Security Department in the Secretariat of the
National Security and Defense Council of Ukraine —
the unit which provides functioning of the National
Cybersecurity Coordination Center.

Launch governmental campaign under the initiative
of the NCCC aiming on encouraging authorized state
bodies taking concrete measures of disciplinary
character up to and including dismissal and con-
ducting criminal prosecution (in case of criminal
negligence) to those responsible state officials who
didn’t provide timely execution of tasks provided
by the Cyber Security Strategy Implementation
Plans. If there are objective obstacles hampering its
timely execution the clear mechanism of reporting
and postponing are to be followed.

Another important instrument necessary to provide

effectiveness of cyber security policy implementation
is the appropriate public scrutiny of this subject. At
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present there isn’t any open publicly available infor-
mation on the state of the Cyber Security Strategy
Implementation Plans fulfillment by the responsible
state authorities. The annual and semi-annual reports
on this matter which all the state actors of the National
Cyber Security System are to submit to the government
stay closed to the public, though according to the Law
of Ukraine “On National Security”, content and state
of implementation of strategies, doctrines, concepts,
state programs and plans in the areas of national se-
curity are the subject of public control [40].

Solution to this problem may lie in regular and
transparent informing the public about current state
and results of the Cyber Security Strategy implemen-
tation through publishing the reports mentioned above
on the official web-site of the National Cybersecurity
Coordination Center and the Government of Ukraine.

Moreover, in Ukraine there isn’t any mechanisms
of parliamentary oversight of the implementation of
cybersecurity legislation. Sole adoption of a law cannot
be enough to ensure that it works effectively and that
the state budget for its implementation is not spent
in vain. Therefore, to provide transparency of such
procedures it is recommender to vest the Parliamen-
tary Committee on Informatization and Communica-
tions dealing with cybersecurity legislation with new
function of parliamentary oversight in the sphere of
cybersecurity.

Ensuring high level of international cooperation is a
very important element of cyber security policy in any
country. In order to raise its effectiveness in Ukraine
it’s recommended to include the Ministry of Foreign
Affairs of Ukraine in the structure of the National
Cyber Security System through the amendments to
the Cyber Security Law, providing it with appropriate
responsibilities concerning organization of effective
international cooperation in cyber security domain.

Rising awareness, cyber hygiene and compliance

Cybersecurity awareness and hygiene play a critical
role in protecting national interests, critical infor-
mation infrastructure, businesses and personal data
against cyber threats [45]. At present cyber hygiene
among state officials and operators of critical infra-
structure of private and public sector stays insuf-
ficient in Ukraine. This facilitates illegal activities
of malicious actors aiming on cyber espionage and
cyberattacks on critical infrastructure.

Along with constant breaking of basic principles
of cyber security and absence of adequate motivation
for cyber hygiene another factor that greatly influ-
ences resilience of systems is extensive use of pirated
software. According to the MITRE assessment “even
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if cyber security awareness was higher in Ukraine,

it might have negligible impact on minimizing risk

because of ubiquitous use of unlicensed software in
the public and private sector”[46].

The systematic inspections of state of compliance
with the information and cyber protection requirements
in governmental bodies show little progress in this
sphere during the last few years, thought the results
of resent cyber-attacks on Ukrainian critical infra-
structure should have changed common understanding
of cyber threats and importance of cyber hygiene.
The attempts of state bodies on raising cybersecurity
awareness and hygiene are sporadic, have no central-
ized authority or any coordination. Occasionally, some
actors of the National Cyber Security System launches
separate initiatives in this sphere within their compe-
tence through publishing on their web-resources some
warning information and guidance [47-49] but with
no substantial effect.

However, there is an example of a very successful
cyber awareness campaign in Ukraine on stop using
Russian software and information services which has
supported the state initiative of banning Russian soft-
ware and social media. In 2015 the National Security
and Defense Council of Ukraine by its Decision from
August 23, 2015 has imposed sanctions to Russian an-
tivirus software products — Dr. Web and Kaspersky,
prohibiting its usage in governmental bodies[50]. In
2017 the sanction list was widened with other Russian
software products as well as popular Internet platforms
and social media (Odnoklassniki, VKontakte, Yandex,
Mail.ru) [51]. Though in the beginning this idea seemed
to be unpopular among the population of Ukraine, due
to active information campaign on behalf of the state
the existent risks of using these products by Russia as
an instrument of cyber espionage, sabotage and pro-
paganda were effectively communicated to the public,
which provided understanding and public support to
this state initiative. Moreover, it gave new opportuni-
ties to Ukrainian business to develop national product.

The framework for cybersecurity awareness consists
of three main elements that should provide any state
within its comprehensive initiatives:

e Develop understanding and motivation. The primary
task of Ukrainian government is to form under-
standing between necessity to follow cybersecurity
requirements and promoting national security, pros-
perity of the nation as well as personal interests and
well-being. People should clearly understand all the
possible risks and consequences of their breaking the
rules or ignoring basic cyber hygiene (especially if
we are talking about the state and military servants
or critical information operators) such as leakage
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of classified information, blocking of critical in-
frastructure activity, substantial financial losses,
cyberterrorism, hazardous events etc. Ukraine’s
advantage is already formed motivation to protect
the State and national security against external
aggressor — the Russian Federation. Therefore,
the main task is to ccommunicate to public the role
and the place of cybersecurity and cyber hygiene
in this process.

e Provide education and training. The platform for
cyber hygiene is creation of educational basis which
would provide some theoretical knowledge about
cyber threats and basics of cybersecurity combined
with trainings for obtaining practical skills. Such ed-
ucation should be built considering on target groups
including school education, educational programs in
higher education institutions, professional educa-
tion, common cyber awareness initiatives, training
for certain categories (e.g. state servants, military
personnel, critical information operators etc).

e Ensure monitoring and control. Without proper
control it is impossible to provide sufficient level
of compliance with cyber security rules even with
a clear understanding of risks and having enough
practical knowledge to do it. The most important
element of control is possibility of implying sanc-
tions in case of incompliance. Such monitoring and
control should be organized on the national level by
the State Service for Special Communications and
Information Protection of Ukraine, on ministerial
level by each responsible state authority within its
structure and among critical infrastructure taking
into consideration national requirements for cyber
protection.

In order to raise awareness, cyber hygiene and com-
pliance, its’s advisable to take following steps:

e Launch the National Cybersecurity Awareness Cam-
paign under the coordination of the National Cyber-
security Coordination Center with involvement of all
state authorities, private sector and international
donors. Along with the stakeholders of the NCSC
the Ministry of Education and the Ministry of In-
formation Policy of Ukraine also should play main
role in this initiative.

e Develop mechanisms of strategic communications in
case of a serious cyber incident of national character.

e Provide a compulsory annual computer-based train-
ing and following exams on cyber hygiene to all
public and military servants as a part of their ap-
praisal process.

e Apply disciplinary and administrative sanctions
to those public servants and operators of critical
infrastructure who systematically breaks the re-

quirements of cyber security regulations. The State
Service for Special Communications and Information
Protection of Ukraine according to its competence
must provide effective monitoring and control on
an ongoing basis over cyber protection and cyber
hygiene in state sector and critical infrastructure.

e Make comprehensive quantitative and qualitative
assessment of unlicensed products used in state
bodies of Ukraine along with mapping of all state
networks, hardware and software in order to deter-
mine current needs in licensed products for gradual
replacement. It seems hardly possible for Ukrainian
government to solve the problem with pirated soft-
ware on its own taking to consideration high prices
of licensed software in comparison with an average
income of Ukrainians and existent state budgets
for cyber protection of governmental authorities.
So it is important to involve international donors
for providing necessary software to state bodies of
Ukraine and engaging worldwide IT-companies to
provide its products under more favorable conditions
in the framework of international cooperation and
public-private partnership.

Developing Capacities of Main Actors of the Na-
tional Cyber Security System.

Supported by strong political will and high level of
awareness all the comprehensive cybersecurity policy
initiatives will led to nowhere if there are no skilled
IT-professionals able to provide technical aspect of
State’s cybersecurity.

One of the main keys to the effectiveness of the
National Cyber Security System is providing its actors
with necessary human sources — skilled cybersecurity
professionals able to detect, investigate and prevent
advanced cyber threats. Unfortunately, today Ukraine
cannot provide sufficient maintenance for such employ-
ees in government agencies and it’s almost impossible
to compete with salaries and compensations offered by
private industry.

Within the framework of the National Cybersecuri-
ty Coordination Center activity all state cybersecurity
actors have taken coordinated measures to resolve this
problem or at least to make it not so acute. As a result
of these efforts, changes were made to the legislation
that regulates the payroll of civil servants and military
personnel, providing for the establishment of a special
allowance for performing tasks in the field of cyber
security by approving the Governmental Decree No.
336,/2018 [52]. But despite the fact that this allowance
provides for additional payments in the amount up to
100 percent of the salary, due to insufficient budget
financing for current fiscal year in many government
agencies the actual wages were increased by only 10
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percent. However now in Ukraine there is at least

transparent legal mechanism of financial rewards

for cybersecurity professionals of public sector.

Another sufficient problem of stuffing is rather low
level of IT and cybersecurity capacities of educational
institutions which prepare cybersecurity specialists
for the need of state authorities. For example, the
National Academy of the Security Service of Ukraine,
which has Bachelor and Master Programs in Cyber and
Information Security and prepare specialists for the
needs of security and defense sector of Ukraine, does
not have sufficient training equipment (hardware and
software) to provide practical trainings on countering
cyber threats because of its high cost and absence of
teachers with appropriate experience.

Never the less, it must be noted that the technical
capabilities of the main state actors of the NCSS have
been greatly developed as well as the professional level
of their cybersecurity specialists. This became possible
first of all due to the international assistance to Ukraine
(supply of modern software/hardware, sharing best
practices and organizing systematic trainings on coun-
tering cyber threats) and common understanding on the
national level of importance of cyber security issues.

However, further development of capacities of main
actors of the National Cyber Security System demands
following steps:

e Insert additional separate budget line for cyber
security in the State Budget for the Security and
Defense Sector of Ukraine, including expenses for
maintenance of cybersecurity personnel. This step
will provide full implementation of the Cabinet of
Ministers Decree No. 336/2018 and contribute to
settling the problem with underfunding of cyber-
security professionals in state sector.

e Use outsourcing for providing some of the cyber-
security functions of the State. For example, out-
sourcing services for providing cyber protection for
many governmental structures will be much more
effective and cheaper then training and maintaining
in-house specialists. This also could be an impetus
for bringing public-private partnership on cyberse-
curity in Ukraine to a higher level.

e Establish a short-term working group including main
actors of the NCSS, private sector (cybersecurity
companies and academia) and Ministry of Education
of Ukraine for developing and implementing into
educational process common standards and require-
ments for training cybersecurity specialists taking
into consideration best EU practices and standards
in this sphere.

e Create the National Cybersecurity Training Center
aimed at preparing cybersecurity specialists for law
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enforcement, intelligence and counterintelligence
services under the National Academy of the Secu-
rity Service of Ukraine as the higher educational
establishment with the most expertise, resources and
experience in this sphere. This will give an ability to
bring together efforts of all the national stakeholders
as well as international partners (e.g. NATO Trust
Fund) to create educational capabilities with neces-
sary technical facilities, teaching personnel and based
on best international practices. The regular univer-
sities also should be involved into this initiative.

Enhancing Public-Private Partnership

The importance of efficient public-private coopera-
tion in cyber security domain is reflected in Ukrainian
cyber legislation and recognized by all state stakehold-
ers of the National Cyber Security System. Though the
substantial work in this direction had already been
done there still is a necessity to create an appropri-
ate organizational platform aiming at providing and
developing public-private partnership mechanisms.

In this prospective a reasonable idea was put for-
ward by Konstantin Korsun [53], Ukrainian cyber
security expert, for the government of Ukraine along
with international donors and the biggest players in
Ukrainian IT-business to establish a non-governmental
organization with different stakeholders’ shares (for
example, government — 40% , business — 30%, inter-
national donors — 30% ). The share of state shouldn’t
be controlling in order not to create another state body,
but, at the same time, it still should be significant to
ensure the stability of the project. All three stakehold-
ers may be able to delegate to the Supervisory Board
3—5 or more representatives, but they all have only
one vote together.

According to K. Korsun, the main purpose of its
creation will be to build or renew public trust. This
Multi-Stakeholder Cybersecurity Platform will carry
out the following tasks:

e Providing free of charge qualified consultations
on all aspects of cybersecurity, available to every
resident of Ukraine, private companies, state insti-
tutions, law enforcement agencies, organizations
of any form of ownership with the possibility to go
to the place of cyber incident (in exceptional cases).

e Comprehensive raising of cyber-hygiene and cyber-
awareness level among all strata of the population.

e Development of recommendations on primary mea-
sures to improve cybersecurity, including the reg-
ulatory framework.

e Hosting and providing organizational support to
cyber conferences, local or international Capture
the Flag (CTF) competitions and cyber training.
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e Daily publication of newsletters on current cyber-
security news, publication of analyzes, researches
and studies on cybersecurity.

This organization must have extensive practical ex-
perience in cybersecurity, management, jurisprudence,
public administration, experience in international
co-operation on cyber security issues, be free to navi-
gate in contemporary world trends and latest approach-
es, international standards, practices, achievements.

This initiative will not only build trust but also
will create shared responsibilities for the state and
businesses in cyber security while the international
stakeholders will play an important role of mediators
providing safeguards to avoid misuses.

Building Legal Framework for Critical Information
Infrastructure Protection and Resilience

The protection of Critical Information Infrastructure
still remains to be unsettled in Ukrainian legislation.
There isn’t a specific law on this issue, though a num-
ber of bills are being drafted by Ukrainian state bodies
during last couple years. But the main gap of legislation
in this sphere is absence of the National Register of
Critical Information Objects. This means that there is no
legal basis to apply to any Ukrainian facility of private
sector of vital importance (such as energy production
and electricity generation, financial services, telecom-
munication and transportation infrastructure, and so
on) any requirements of cyber protection or providing
immediate information to state authorities about cyber
incidents and cyber-attacks because none of it has an
official status of “Critical Infrastructure Object”.

The formation of such Register was entrusted by the
Cabinet of Ministers of Ukraine to the State Service for
Special Communications and Information Protection
of Ukraine. According to the Governmental Decree
from August 23, 2016, N563 [ 7] this task should have
been done till February, 2017 (in six months’ time).
Despite the colossal work that have been done in this
direction by responsible state authority, the draft of
the Register wasn’t finished and approved by the Gov-
ernment. The main reason is unwillingness of private
sector to participate in this process even sabotaging in
order not to obtain the status of Critical Infrastructure
Object as for them it would mean more financial costs
and additional responsibilities [54].

In this contest it’s difficult not to agree with con-
clusion of Madeline Carr [565] that successful public—
private partnerships in cyber are either characterized
by shared interests or, if the interests of the partners
are not well aligned, governed by rules.

To settle this problem in Ukraine the state should
demonstrate strong political will and finish the process

of establishing strict and clear regulations for critical
infrastructure protection. Moreover, it is necessary
to provide in legislation clear sanctions of a financial
character to owners of critical infrastructure facilities
for breaking the requirements of its cyber protection
imposed by the state.

Of course, the state authorities should and will
provide all kinds of assistance on cyber security issues
to critical infrastructure of private sector, including
not only methodology and information sharing but
practical actions of response to cyber-incidents and
cyber-attacks. However, positive motivation in pro-
viding critical infrastructure protection has proved
insufficient if it’s not supported by effective govern-
mental requirements and control.

Taking into consideration European vector of
Ukraine’s further development the implementation
of the EU Network and Information Security directive
(NIS Directive) [66] should be the primary step for
building comprehensive framework of critical infra-
structure protection in Ukraine.

Updating Cyber Security Standards

According to the Law of Ukraine “On Protection
of Information in Information and Telecommunica-
tion Systems” all state information resources must be
processed only in systems secured with the Integrated
Information Protection System (IIPS) with verified
compliance [57]. But existent standards which are the
basis for building such IIPS are outdated and do not
take into account present cyber threats (e.g. APT-at-
tacks).

According to the Analytical Report to the Annual
Address of the President of Ukraine to the Verkhovna
Rada of Ukraine “On the Internal and External Situ-
ation of Ukraine in 2018” [58] the issue of upgrading
the IIPS or its change to another protection system
remains unresolved. The very idea, internal structure
and model of the implementation of IIPS in most cases
does not meet the requirements of modern cyber pro-
tection (especially in the non-state sector, in particu-
lar in business). This is the cause of persistent acute
criticism among domestic expert and business circles,
which focuses on the static nature of this system, its
bulkiness, and the scarcity of scalability. In addition,
the Law of Ukraine “On Basics of Providing Cyber
Security of Ukraine” requires an independent audit of
information security of critical infrastructure objects,
carried out on the basis of international standards,
European Union and NATO standards.

Therefore, in order to strengthen cyber resilience
of critical information infrastructure of private and
public sector (including state electronic resources) it
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is a must to update existent national cyber security
standards taking into account existent cyber threats
or to implement requirements for cyber protection on
the basis of international or European cyber security
standards.

Enhancing Cybercrime Prevention

The constant rise of cybercrime is a worldwide ten-
dency [59]. Losses from cybercrime are predicted to
cost the world $6 trillion annually by 2021 [60]. Ac-
cording to the Head of the Cyber Police of Ukraine, a
steady increase in cybercrime is recorded in Ukraine
[61]. Thus, the development of efficient capabilities
to counter cybercrime is an essential challenge for the
Ukraine’s National Cyber Security System.

One of the main obstacles preventing Ukrainian
cyber police from protecting the rights and freedoms of
citizens of Ukraine from encroachments by cybercrim-
inals remains the imperfection of domestic criminal
and procedural law. The rapid growth of cybercrime in
Ukraine is facilitated by the fact that domestic legis-
lation in the field of criminal prosecution of computer
crimes is one of the most liberal in the world. There
were cases when international cybercriminals were
arrested in Ukraine in a result of an international
law enforcement joint operation but pursuant to a
court order based on national criminal code they were
released after paying a fine or receiving a suspended
sentence. For today, no hacker has been imprisoned
in Ukraine yet [62].

As the Head of the Department of Cyberpolice of the
National Police of Ukraine Sergey Demedyuk noted,
“The country is turning into Mecca for cybercriminals.
They move to Ukraine and use it, also as a platform
for money laundering” [63].

Cybercrime migrates towards those territories
where there aren’t appropriate laws or it is not possi-
ble to effectively apply these laws. So the main issue
to promote cybercrime prevention in Ukraine is to
increase the penalties for cyber-crimes according to
EU and NATO practices.

Another important measure to take is the imple-
mentation of the Convention on Cybercrime, to which
Ukraine is signatory since 2005. Though Ukraine takes
an active part in international initiatives on its imple-
mentation within the framework of the Cybercrime
Convention Committee (T-CY) of the Council of Eu-
rope and has developed draft law harmonized with the
Convention, many important provisions are still not
implemented to the domestic legislation. In particu-
lar, it’s important to provide norms that would oblige
service-providers to store, preserve and partially dis-
close computer data including traffic data by a request
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of competent authorities, and also would address the
problem of collection of evidence in electronic form.

Failure to settle this issues not only hampers cy-
bercrime prevention in Ukraine but also complicates
international cooperation within contact point 24 /7,
as the Ukrainian law enforcement bodies don’t have
necessary authority to obtain from service-providers in-
formation requested by foreign partners and necessary
to prevent and investigate international cybercrime.

Conclusions. Over the past few years, Ukraine has
managed to create from the scratch the National Cy-
ber Security System developing necessary capacity
to address emerging cyber-threats, primarily those
coming from Russian hybrid aggression. Of course, not
all the tasks have been solved so far and there are still
many problematic issues that need to be addressed for
further development of Ukraine’s cyber capabilities in
the face of new challenges coming from cyber space.

Taking into consideration current problems that
hamper further enhancing of the NCSS described in
this research, primary steps of Ukraine in this direction
should be first of all aimed on establishing effective
mechanisms of cybersecurity policy implementation
guaranteed by due governmental control in conjunc-
tion with public scrutiny, parliamentary oversight
and foreseeing disciplinary measures in case of inap-
propriate fulfillment provisions of annual Plans for
Cyber Security Strategy Implementation by responsible
state officials.

But primary focus should be oriented towards
building strong political will and understanding by
highest state authorities the importance of effective
implementation of cybersecurity policy for the good
of the national security of Ukraine and necessity to
take unpopular measures as well (such as strict control
and disciplinary sanctions) to provide proper execu-
tions of cybersecurity policy and requirements by all
responsible state actors.

Next steps should be directed at rising awareness
and cyber hygiene first of all among state servants,
military personnel and operators of critical informa-
tion infrastructure within the framework of National
Cybersecurity Awareness Campaign launched under
the coordination of the NCCC. Also it is necessary to
provide a compulsory computer-based training and
following exams to the above-mentioned categories
of personal as well as applying sanctions in case of
systematic violations of cyber security requirements.

Supported by strong political will and high level of
awareness all the comprehensive cybersecurity policy
initiatives will led to nowhere if there are no skilled
IT-professionals able to provide technical aspect of
State’s cybersecurity.
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Taking into account that one of the main keys to the
effectiveness of the National Cyber Security System
is providing its actors with necessary human sources,
developing capacities of the NCSS stakeholders should
be primarily based on addressing the problem of low
maintenance of cybersecurity personnel and improving
existent system of cybersecurity specialists training.

To facilitate public-private partnership it is recom-
mended to create Multi-Stakeholder Cybersecurity Plat-
form with the state, business and international donors
as stakeholders aiming at building trust and providing
to population, state bodies and private companies free
services in cyber security such as qualified consulta-
tions, campaigns on cyber-hygiene, recommendations
on cybersecurity policy and legislation, organizing
cyber conferences, publishing cyber analytics etc.

Other efforts should be directed at building legal
framework for critical information infrastructure
protection by adopting the National Register of Critical
Information Objects and framework law establishing
main requirements and responsibilities of their owners
in the sphere of cyber protection. Furthermore, pro-
viding high level of critical infrastructure resilience

is impossible without updating domestic standards
of cyber security on the basis of international and
European standards in this sphere.

To enhance cybercrime prevention and investiga-
tion as well as international cooperation in this area
the cybersecurity policy of Ukraine should include
measures on increasing penalties for cybercrimes
and implementing the Budapest Convention in terms
of obliging service-providers to store, preserve, and
partially disclose computer data by a request of com-
petent authorities as well as addressing the problem
of collection of evidence in electronic form.

All the steps taken by Ukraine to enhance cybersecu-
rity should be based on whole of government approach,
broader involvement of private sector, transparent and
comprehensive national cybersecurity policy.

Following European vector of Ukraine’s national
strategy, it is important to consider best European
practices in cyber security (such as EU framework on
Critical Infrastructure protection, comprehensive
cybersecurity standards, approaches to cybersecurity
education ete.) while developing the National Cyber
Security System of Ukraine.
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POJIb NMPABOBbIX AKTOB YINPABJIEHUAl B COEPE OBECITEYEHUA
OXPAHbI NPAB UHTEJJIEKTYA/IbHOI COBCTBEHHOCTHU

THE ROLE OF LEGAL ACTS OF MANAGEMENT IN THE FIELD
OF PROTECTION OF INTELLECTUAL PROPERTY RIGHTS

AHoTauis. lposigHoto Popmoto yrnpasaiHcbKoi gisnbHOCTI cyO'ekTiB nybaiuHoi agmiHicTpauii' y cdepi 3abesnedeHHs oxopo-
HW NpaB cyO'eKTiB iHTeNeKTYanbHOI BAACHOCTI € NPUIAHATTS NPABOBMX AKTIB YNPABAIHHS, SIKi B 3a1€XHOCTI Big CyO'ekTa ynpas-
JIIHCbKOI isi/IbHOCTI MOXYTb XAPAKTePU3YBATUCA PISHOMAHITHUMM I0PUGUIHUMM O3HAKAMM 3d ONOMO20I0 AKX JOCA2AETHCA
yMopsIgKOBAHICTb AgMIHICTPATUBHO-MPABOBMX BIGHOCHH, iX PO3BUTOK y Cepi OXOPOHM NPaAB iHTeNeKTyaabHOI BACHOCTI.

[lep>xaBHuii BNAVB HA BNOPSIGKYBAHHS CYCRibHUX BIGHOCUH Y GOCAIGXKYBAHIN cdepi 3giiCHIOETbCS BignoBigHO go BCTa-
HOB/IeHUX NPaB i 000B’A3KIB, sIKi HeMuUHy4e NMOB’A3aHi 3 BUGAHHAM NPABOBUX AKTIB yNPABAIHHS, NPOTe Cy4dcHi TeHgeHwii npa-
BOBO020 pe_y/IOBAHHS HE 3ABXgW BPAXOBYIOTb 00'€EKTUBHY 3AKOHOMIPHICTb Lj0go 3abe3neyeHHs HaexHoi OXOpPoHW Npas, siki
CTOCYIOTbCS OKPEeMMX MPABOBMX PEXXMMIB 00 EKTIB iHTeNEKTYa1bHOI BAACHOCTI, py BUGAHHI GKTIB ynpasiHHs cy0’ekTn nyoniy-
Hoi agmiHicTpauii He 3aBxgu bepyTb go yBa2u NPAKTUYHY CKAAGOBY, KA € 2apAHTOM 3abe3reyeHHs OXOPOHM NPaBa iHTe/ek-
TYQ/IbHOI BIACHOCTI, L0 Y NOGA/IbLLIOMY MO3HAYAETLCA HA AKOCTI MPABOBMX AKTIB YPABAIHHA, IX BIIMBY HA NIGNOpAgKOBAHNX
00eKTiB.

3HA4HA KinbKICTb CYO'eKTIB NyOiyHOI agMiHICTpauii i pIBHOMAHITHICTb 06'EKTIB NPABA iHTENeKTYAIbHOI BAACHOCTI, MoTpeby-
10Tb BUGAHHS PI3HWX MPABOBMX AKTIB YPABAiHHS, gae nigcTasu gas kaacugikavii Takux akTiB, K OCHOBHUX MPABOBMX PopM
yNpABAIHCbKOI gisiIbHOCTI NYOAIiYHOI agMiHiCTpauii.

KnrouoBi cnoBa: npasosi akTu, ynpas/iHHs, iHTeIeKTyaibHA BAACHICTb.

AHHOTaums. Begylueli hopMosi yrpaBaeHyeckor gesitesibHoCcTh cyObekToB ny6anyHoi agMmuHucTpauymmn B cdepe obecre-
YeHusl OXPaHbI NPaB cyObeKToB MHTE/IEKTYaIbHOM COOCTBEHHOCTM SIBASIETCS MPUHSITHE MPABOBbIX AKTOB YrPAB/IeHNS, B 3ABM-
CMMOCTH OT CyObeKTa yrpas/ieHuecKosi gesiTe/IbHOCTM MO_2YT XAPAaKTepU30BATHCS PA3INYHBIMM OPUGUIECKUMM TPU3HAKAMM C
OMOLLbIO KOTOPbIX gOCTM2AETCS YOPsSIgOYeHHOCTb AgMUHUCTPATUBHO-NPABOBBIX OTHOLLEHWI, UX Pa3BUTHeE B Cepe OXPaHbl
MpaB MHTENNeKTYaIbHOM COOCTBEHHOCTM.

[ocygapcTBeHHOe BO3geicTBMe Ha yrnopsigoyeHne 00LecTBeHHbIX OTHOLIEHUI B MCCIegyemMoii cdepe OCyLlecTBAsSeTcs B
COOTBETCTBUM C YCTAHOBNIEHHBIMU MPAB M 00SI3AHHOCTEH, KOTOpble Hen36exHO CBSA3AHbI C M3GaHUeM NpaBoBbIX AKTOB ynpas-
JIeHUs], OGHAKO COBPeMeHHble TeHGeHLMM NpaBoBO20 pe2y/IMpoBaHUs He Bce2ga yYnTbIBAIOT 0ObEKTUBHYIO 3AKOHOMEPHOCTb
o obecrieyeHuto Hagaexatlei OXpaHbl NpaB, KACAOLMXCS OTGe/bHbIX MPABOBbIX PEXXUMOB 00beKTOB UHTeNeKTYaIbHOV C0b-
CTBEHHOCTH, NP1 U3GAHWUM AKTOB ynpaBieHus CyObekTbl MyOnndHON agMUHUCTPALMK He Bceaga MPUHUMAIOT BO BHUMAHME
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MPAaKTMYeCKylo COCTABASIOLLYIO, KOTOPAs! SB/ISIETCS 2apAHTOM obecrieyeHu s OXpaHbl MPAB MHTE/IeKTYA/IbHON COOCTBEHHOCTH, B
ganbHelilem CKa3bIBAETCS HO KAYeCTBe MPAaBOBbIX AKTOB YNPABAEHMS, NX BANSIHWS HA NOGYMHEHHbIX 0ObEKTOB.
3HaunTenbHOe KoAM4ecTBO CyObekToB NyONMYHON agMUHUCTPALMK 1 pa3Hoobpasne 0ObeKTOB NPaBa MHTENNeKTYaAbHOM
cobCTBEHHOCTH, TpebytoLme N3gaH1s pa3InyHbIX NPABOBbIX AKTOB YrpaB/eHUs,, gaeT OCHOBAHWS G/isl KNACCUPUKALMM TAKNX
aKTOB, KOK OCHOBHbIX MPABOBbIX POPM YpABIEHYECKON gesTesbHOCTH MyOmyHON agMUHUCTPALmK.
KnitoyeBbie cnoBa: npaBoBbie aKTbl, yrpasieHne, MHTeANeKTyaabHas COOCTBEHHOCTb.

Summary. The leading form of management of public administration entities in the field of protection of intellectual prop-
erty rights is the adoption of legal acts of management, which, depending on the subject of management, can be characterized
by a variety of legal features through which the orderliness of administrative and legal relations is achieved. development in the
field of protection of intellectual property rights.

State influence on the regulation of public relations in the research area is carried out in accordance with the established
rights and obligations, which are inevitably associated with the issuance of legal acts of management, but current trends in legal
regulation do not always take into account the objective law to ensure the proper protection of rights that relate to certain legal
regimes of intellectual property objects, when issuing management acts, public administration entities do not always take into
account the practical component that is the guarantor of fostering the protection of intellectual property rights, which in the

future affects the quality of legal acts, their influence on subordinated objects.
A large number of public administration entities and a variety of intellectual property objects require the issuance of various
legal acts of management, giving grounds for classification of such acts as the main legal forms of public administration man-

agement activity.
Key words: legal acts, management, intellectual property.

ocraHOBKA nmpooiemu. Cepes; 3a6e31eUyBaIbHOTO

0JI0KY peaJrizarlii agmMiHicTpaTUBHO-TTPABOBUX Ta
opranisamniiiaux Gopm i MmeToxiB y cdepi 3abesneueHHA
OXOPOHMU MIpaB cy0’€KTiB iHTEeIeKTyalIbHOI BIaCHOCTI
BasKJMBe 3SHAUEHHA Ma€ BUAAHHA IPABOBUX yIIpaB-
JiHHA. 3a JOIIOMOTOI0 IPAaBOBUX aKTiB yIpaBJIiHHA
pearisyioThCcsa XapaKTepHi 0co6JuBOCTI crierudivmol
misibHOCTI MyOJiuHOI agMiHicTparii, il mocamoBux
ocib, aKki uepes peaJsisalliio 3aBgaHb, PYHKI[IMHUX II0-
BHOBa’KeHb Ta KOMIIETEHIIi1, y BCTAHOBJIEHUX MeKaxX
3IiCHIOIOTE Oe3IIocepeHi il BIJINB Ha HiAIOPALKOBaHI
iM opraHu, rpoMajisAH Ta IOPUIUIHUX OCi0.

Amnamia ocTraHHiX mocaimskeHs i myomikamiit. ITu-
TaHHSA NOHATTS i BUAYW IPABOBUX aKTiB yIIPABJIiHHAI,
BUMOTH, SIKi CTABJIATHCS 0 HUX AOCJIiIKyBaJIo 0araTo
BITUMBHAHNX i 3apy0isKHIX BUEHHUX, cepel AKUX BAPTO
Bigguauntu [I. M. Baxpaxa, P. ®@. Bacunbesa, B. B. T'a-
JayHbKa, I0.1. Kperyna, B. 1. Kypuna, B. K. Konnako-
Ba, O.II. Opuioxk, O.II. CBitauuwmoro, C.T'. Cremenka
Ta in. IIpoTe nuTaHHA JOCIIiAKeHHS IPABOBUX aKTiB
yIpaBJiHHA y cepi 3abesneueHHss OXOPOHU IIPaB iH-
TeJIEKTYaJIbHOI BJIACHOCTI B HAyIli aAMiHiCTPATHBHOIO
IpaBa € MaJIOJOCIIiTXKeHUMHU.

®dopmyBaHHS IiJeH CTATTI MOJATAE Y JOCIiTKeHHI
BUJIiB IIPABOBUX aKTiB YIPABIiHHA Ta BUSHAUEHHSA KOJa
YIIOBHOBAXKEHUX Cy0’€KTiB myOiunol agmMiHicTparii
y cdepi 3abe3neueHHA OXOPOHU IIPAB iHTEJIEeKTyaIbHOL
BJIACHOCTI.

Bukaang ocHoBHOTO MaTtepiaay. Haranbuooo HayKo-
BOIO i IPaKTHUYHOIO TPOBJIEMOIO € POBKPUTTS 0COOTM-
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BOCTel afMiHicTpaTHBHO-IIPABOBOTO 3a0e3IeueHHA
OXOPOHU paB cy6’eKTiB iHTEJIeKTyaIbHOI BJIACHOCTI,
fAKe IIiJ BOJIUBOM IIPABOTBOPUUX Aill 3 IPUKJIATHUX
aCIEeKTiB XxapaKkTepus3yIThCcA HU3KOIO IIPobJeM y mpa-
BO3aCTOCYBaHHi, He OCTAHHE MicCIle cepell SKUX 3aiiMae
NMUTAaHHA BUJAHHA IPAaBOBUX aKTiB yIIPaBJIiHHA.

Bxasani nporiecu, sk zarosorye O. I1. CeiTauunnii
CYIPOBOIKYIOTHCA IIBUAKUM PO3BUTKOM 3aKOHOIaBCTBA
y cpepi iHTeJIeKTyaIbHOI BJIACHOCTI, ITIO ITPOABJISETHCS
y IepMaHEeHTHOMY ITPOIeCi MOABY HOBUX HOPMATUBHO-
mpaBoOBUX aKTiB[1, c. 6].

3BaKyOuM Ha BUKJIaZieHe, NiAJbHICTh Cy0’ €KTiB Iy-
6aiunoi agMimicTparii y cdepi 3abe3neueHHA OXOPOHHT
mpaB cy0’eKTiB iHTeJIeKTyaJIbHOI BJACHOCTI IPOABIIA-
€ThCA Y KOHKPETHUX B3a€MO3B’ A3KaX, 3aBAAKU AKUM
yIpasJiHChbKa OiAJbHICTL HaOyBae meBHUX GopM i me-
Toxis. IIpoBinHOIO hopMOIO YIIPaABIiHCHKOL IiAIBHOCTL
€ IPUNHATTA cy0’ eKTamMu nyb6aiuHol agMiHicTparii
IIPAaBOBUX aKTiB yIIPaBJIiHHA.

3a cyb’eKTaMu IIpaBa BUJAaHHA aKTiB IX KJaacudi-
KYIOTh Ha aKTHU, AKi BugamoTs [IpesugenT Ykpaiuu,
Kab6iner MinicTpiB YKpainu, iHmri meHTpaabHi Ta Mic-
1eBi oprany BUKoHABYOI Baaau. 3okpema, KoHcTuTyIii
Ykpaiuu, srigao 3i cr. 117 axoi Kabimer MixicTpiB
Vipainu B MeKax CBO€l KOMIIETEHI[il BUa€ IIOCTAHOBU
i posmopsamKeHHusa, AKi € 000B’ A3KOBUMHU 10 BUKOHAH-
ua. HopmartusHo-npaBosi aktu Kabinmery MimicTpis
Yxpainu, MiHicTepCTB Ta iHINNX MEeHTPAJILHUX OPTaHiB
BUKOHABYOI BJIQAU MiJIATAIOTH PeECTpAIlii B MOPAAKY,
BCTAHOBJIEHOMY 3aKOHOM [2].
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// Administrative law and process; finance law;
information law //

BigmoBigao mo uacturu Apyroi ct. 1 3akoHy YKpa-
i Ne 8166-VI Big 17. 03. 2011 p. «IIpo meuTpanbui
opraHu BUKOHABYOI BJIaAu» MiHicTepcTBa 3abesmeuy-
I0Th (DOPMYBAHHS Ta Peai3yiOTh AePKaBHY HOJITUKY
B OZHIiN YU AeKiNbKOX chepax, iHnTi eHTpaIbHi Opranu
BUKOHABYOI BJIaAV BUKOHYIOTH OKpeMi (hyHKITil 3 pea-
Jgisarii gep:xkaBHOI moaiTuky [3].

OcHOBHUMU aKTaMH YIIPABJIiHHA MiHiCTepCTB € Ha-
kasu. IIpo 1e 3a3HaYeHO B UaCTUHi ApyTiii cT. 15 3akoHy
Yxpaiau «IIpo rienTpanbHi Oprany BUKOHABYOI BJIALW»,
3TiTHO 3 IKOI0 HaKa3M MiHicTepcTBa, BUIAHI B MeKax
M0T0 IIOBHOBAKEHbD, € 000B’ A3KOBUMH [IJI5 BUKOHAHHSI
IeHTPAJbHUMU OpTaHaMM BUKOHABYOI BJIagu, iX Te-
puTOpiaJIbHIMU OpTaHaMU, MiCIIeBUMU JeP:KaBHUMU
agMmiHicTparismu, opranamu Biaaau ABTroHoMHOI Pec-
mybaiku Kpum, opranamMmu MiciieBoro caMOBpSIyBaHHA,
OigIpueMcTBaMM, YCTAHOBAMMU i OpraHisaiisMu Bcix
¢dopM BiacHOCTI Ta rpoMaasgsHamu [3].

¥V 3B’A3KYy 3 HaBeJJeHUM PO3TJISTHEMO AeAKi HaKa3u
MiHeKOHOMPO3BUTKY, 30KpeMa, HaKa3 AKUM 3aTBEp-
mxeno ITomosxeHHA Tpo AnlenAarifiny nauaty MiHic-
TepCTBa EKOHOMIYHOI0O PO3BUTKY 1 TOPTiBIi YKpainu
Bim 19.02.2019 p. Ne 263 [4]. Lleit HOpMaTUBHUI aKT
3000B’sA3y€ 3a0e3IeUNTH OXOPOHY IIPaB i 3aKOHHUX
iHTepeciB MalibyTHIX cy6’€KTiB iHTEJIeKTyaJIbHOI BIac-
HOCTi, I0TO [id MOMUPIOETHCA HA He ITi ATTOPATKOBAHUX
MiHiCTepCTBY HilIpUEMCTBA, YCTAHOBU i opraHisarii,
a TaKOXK Ha TPOMaJsH, TOAI SK HaKa3oM «IIpo BHeceHHS
3MiH 10 AnesndArniinoi nmajgatu MiHicTepcTBO eKOHOMIU-
HOT0 PO3BUTKY i TopriBii YKpaiau» Bixg 04.09. 2018 p.
Ne 1248 [5] € 000B’ A3BKOBUM AJIS MiAIOPATKOBAHUX
cy0’eKTiB IpaBoOBiMHOCUH ¥ c(hepi iHTeIeKTyaIbHOL
BJIACHOCTI.

Cy06’eKTaMu BUAAHHSA aKTiB yIpaBIinasa y cdepi ix-
TeJeKTyaJIbHOI BJACHOCTI € ¥ iHIIi cy0’eKTH my0aiuHOo1
apminicTparrii. Hakasowm «IIpo 3aTrBepm:xenna Ilopagry
HaJaHHS IVIATHUX MOCayT [[ep:KaBHUM IIiAIIPHUEMCTBOM
«YKpaiHCbKUH iHCTUTYT IIPOMUCIOBOI BJIACHOCTi» Bif
27.12.2006 p. Ne 85, YKpHuaTeHT B Me:KaX BUSHAUCHUX
TIOHOBAasKeHb 3 MeTOI0 3a0e3IeueHHA (PisUUHUX Ta IOPU-
IUYHUX 0Cib mocayramu, MoB’ A3aHUMU 3 HAOYTTAM,
3IiMICHEHHAM Ta 3aXMCTOM IIPaB Ha 00’ €KTH IIPOMUCJIOBOI
BJIACHOCTI, HaZa€ BiATIOBiAHI mocayru y it cepi [6].

3azHaueHN HOPMATUBHUI aKT afpecoBaHUI SK
0es3mocepeaHbo IiAIerauM cyo’eKTaM, Tak i 06’ exTam
y cepi GyHKI[IOHATBHOTO BIJINBY Cy0 €KTa MyOaiuHOI
agminicTparnii. Inmuii Hakas MiricTepcTBa HayKM i OCBi-
T YKpainu Big 15.04.2005 p. Ne 228, axum saTBepxe-
Ho ITopsanoxk BUBHAHHS 3HaKa Ho0pe BifoMuM B YKpaini
Anensniiinor namatoio [[ep:KaBHOTO JeapTaMeHTy
iHTeJIeKTyaJbHOI BJIaCHOCTI 3a6e3Ireuye OXOpOHY IIpaB
i 3aKOHHUX iHTepeciB cyd’eKTiB iHTeIEKTyaJIBHOI BIac-
HOCTi Ha 3HaK (TOproBesbHY MapKy) [7].

Cy6’eKTOM IPUNHATTSA aKTiB YIPABIiHHA € IepsKaBHL
agMinictparnii. Hanpukaazn, po3nopsaaKeHHAM I'OJIOBU
MoHacTupchbKOi paitloHHOI Aep:KaBHOI agMiHicTparii
TepHomibCchbKOI 061acTi 3aTBepAKeHO I10/I0KeHHS IIPo
YIIPaBJIiHHA aTPOIIPOMICIIOBOIO PO3BUTKY palioHHOL
mepsxaBHoOI agmimicTparii Bix 19.06. 2013 p. Ne 191-
0], Ha YIIpaBJIiHHS arpoIIPOMICJIOBOTO PO3BUTKY Mo-
HacTHUPHUCHKOI palioHHOI AepsKaBHOI agMiHicTparrii,
AKEe € CTPYKTYPHUM TiApo3aijioM paiioHHOI AepsKaB-
HOI agMiHicTparii, migmopAgKOBaHe TOJIOBI paltoHHOL
IepsKaBHOI agMiHicTparii, mig3siTHe i MiZIKOHTPOJJIbHE
HemapraMeHTy arpoIpOMUCIOBOT'O POBBUTKY 00J1ep-
JKaaMiHicTparllii, MoKJaIeHo 3aBIaHHA 3a0e31meunTu
peaJtizariiro gepsKaBHOI IOJITUKY Y chepax 0XOPOHU
IIpaB HA COPTU POCJIMH Ta CEJIEKITiTHO-TLIIeMiHHO1 po60TH
B TBAPUHHUIITBI i HagiJeHO BigmoBimHMY mpaBamu [8].

Ho 1mporo MOKHAa JOIaTH, 1110 Iid PO3TOPAIKEeHHS
AK aAMiHICTPATHUBHOTO aKTa MOMINPIOETHCS B MeKax
TEePUTOPiaJIbHOI IiAJTBHOCTI IIHOTO OPTaHY.

Kepyouwuch y ¢cBOi#i AigabHOCTI BifmoBigHUMHT
HOPMATUBHO-TIPABOBUMHU aKTaMH, 1110 BUBHAYAIOTH 1X
3aBJaHHs, Cy0’ €KTU MyOJiuHOI agMiHicTpaIllii B Mesxax
BUB3HAUEHUX IOBHOBAaYKeHb 00MpaoTh Ti hopmu, IKi
BUAAIOTHCA HANOIIBINT e(DEKTUBHUMY i JOIiIbHUMU
151 BUKOHAHHS TOCTABJICHUX 3aBAaHb.

Ilig yac BUKOHAHHA NMPaKTUYHUX 3aBAaHb Mi-
HEKOHOMPO3BUTKY Jie y mpaBoBiii (popmi i Bugae
HOPMATHUBHO-IIPABOBi aKTHU IIy0JIiYHOTO YIIPaBJIiHHA.
Ha e mpamo Braaye 1. 9 cr. 4 ITonoskenusa mpo Minic-
TEePCTBO €eKOHOMIYHOT'O PO3BUTKY i TOpPTriBJi YKpainu.
Harkasu MiHEKOHOMPO3BUTKY, BUJAHI B MeKaX ITOBHO-
Ba)KeHb, Ilepeadaue X 3aK0OHOM, € 000B’ I3KOBUMU
JUIsI BUKOHAHHA [eHTPAJbHUMU OPraHaMy BUKOHABYO1
BJIAJU, 1X TEPUTOPiaJIbHUMU OpPraHaMU, MiCIIeBUMU
Iep:KaBHUMU agMiHicTpamisamu, opranaMmu Biaagu AB-
TouoMHOI Pectiy6siku Kpum, opramamMmu miciieBoro
caMOBPAAYBaHHA, MiAIPUEMCTBAME, YCTAHOBAMH Ta
opraHisaiiamMu He3aJe:KHO BiJ (popMU BJIACHOCTI Ta
rpomanaaamu [9].

TaxuM HOPMaATUBHUM aKTOM y cdepi iHTeJIeKTy-
anbHOI BiacHOCTi € Hakasd MiHicTepcTBa eKOHOMIUHO-
o po3BUTKY i Toprisiai Yrpainu Bixg 13.02. 2019 p.
Ne 217, sxum 3aTBepAKeHO IHCTPYKILifo 3 0hOpMJICHHS
Jep:KaBHUMU iHCIIEKTOPAMU 3 INTaHb iHTEJIeKTyallb-
Hoi BiacHocTi MiHicTepcTBa €KOHOMIUHOTO PO3BUTKY
i Toprisiui Ykpainu maTepiajiB Ipo agMiHicTpaTuBHI
npasBomnopyIiesHsa [10]. et HopmaTuBHUH aKkT cpu-
YWHAE IeBHI OPUANYHI HACTIIIKY, Beade 40 3MiH aaMi-
HicTpaTUBHUX IIPABOBiTHOCUH.

CyTTeByY pOJIb B OXOPOHI IpaBa iHTeJeKTyaJabHOI
BJIACHOCTI BiZirpaioTh cycHiJibHi akTu cy6’eKTiB IIy-
6aiunoi agminicTparii. IIpuKaagoM TaKOTO BULY aKTiB
e cuinpHUM Hakad MiHmicTepcTBa OXOPOHU 340POB’ A
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Vrkpainu i HaniomaasHOoI akageMii IpaBoBUX HAYK
VYrpaiuu «IIpo yrBopeHHsa po60oUoi rpynu 3 IUTaHb
iHTeJIeKTyaJIbHOI BJACHOCTI Ta JOCTYIIY IO JJiKapChKUX
3aco6iB» Big 28.09.2012 p. Ne 165/1. 3asuHaueHa po-
6oua rpyIia CTBOpPeHa 3 METOI0 PO3POOKM HAYKOBUX Ta
OPaKTUYHUX PEeKOMEHIAIlill 100 3a0e3IIeueHHs pea-
Jisarii mepsxaBHOI IOJITUKY Y chepi OXOPOHU 3JOPOB’ s
Ta iHTeJIeKTyaJIbHOI BJIACHOCTI 3a/1JiA 3a0e3leueHHA
mocTyny a0 epeKTUBHUX, 6e3IMeUHNX Ta eKOHOMIUHO
IOCTYIHUX JiKapchbKUX 3ac00iB, OITUMIi3allii mpoIiecy
3aKyIIiBeJIb Ta IIOCUJEHHS IIiHOBOI KOHKYPEeHIIil Mmexa-
HisMaMu IIpaBa iHTeJIeKTyaJabHOI BJIACHOCTI, a TAKOXK
BU3HAUYEHHSA HAIPAMIB IifAJIbHOCTI ¥ chepi po3pobKu
Ta YAOCKOHAJEHHSA YNHHOTO 3aKOHOAAaBCTBa ¥ KpaiHu
3 ypaxyBaHHAM 3000B’sI3aHb, B3ATUX Yy PAMKAaX MixK-
HapOOHUX JOTOBOPiB, AKi MiCTATH IIOJOMKEHHS IITOL0
IPaBOBOi OXOPOHMU iHTEJIeKTyaabHOI BjacHocTi. BoHa
Mae IIPaBo OJIeP;KYBATH B YCTAHOBJIEHOMY 3aKOHOIaB-
CTBOM TIOPSAAKY BiJl opramis BUKOHAaBYOI BiIagu, OpTaHiB
MiCIIeBOTO CAaMOBPSAIYBAHHS, MIiITPUEMCTB, YCTAHOB Ta
opragisari ycix ¢hopm BiacHOCTi iH(popMaIio, He00-
XimHY IJ151 BUKOHAHHSA MTOKJaAeHnX Ha Hel 3aBmanb [11].

Oco01BY KaTeropiro HOpMaTUBHUX aKTiB ITyOTiuHOL
anMiHicTpallii cTaHOBIATH iIHAWBIAyaNIbHI agMiHicTpa-
TUBHI akTi. KOHKpeTHUM PUKJIAA0M € Haka3 MiHeKo-
HOMPO3BUTRY «JleAKi nmuTaHHA opranisailii JiaabHOCTL
y cdepi iHTemeKTyaabHOI BIacHocTi» Big 18.05.2017 p.
Ne 730. Bin nae mpaBo miAnncy OXOPOHHUX JOKYMEHTiB
Ha 06’€KTH iHTeJIeKTyaJIbHOI BJIACHOCTI 3aCTYIIHUKY
MinicTpa eKOHOMiIYHOTO PO3BUTKY i TOPriBii YKpainu,
a B pasi Hioro BifICyTHOCTI — JUPEKTOPY JellapTaMeHTy
iHTeJeKTyasIbHOI BilacHOCTi MiHicTepcTBa EKOHOMIUHOTO
PO3BUTKY i Toprisii YKpaiHu; BUCHOBKHU €KCIIEPTU3U
Opo BUAUy ITaTeHTY ¥ KpaiHU Ha CeKPeTHUM BUHAXIT,
CeKPeTHY KOPUCHY MO/eJIb (PillleHHs ITpo BUAAUY 0X0-
POHHOTO JOKYMEHTA) Jep:KaBHOMY ceKperapio MiHic-
TepPCTBa EKOHOMIUHOTO PO3BUTKY i TOpPTiBii YKpainum,
a B pasi ioro BimcyTHOCTI — 0C00i, AKa BUKOHYE HOT0
000B’ I3K1; BUCHOBKY €KCIIepTu3u (PillleHHs IIPo BUAAUY
OXOPOHHOT'0 JOKYMEHTA), AUPEKTOPY AelmapTaMeHTy iH-
TeJIeKTyaabHOI BiiacHoCTi MiHicTepcTBa eKOHOMIUHOTO
PO3BUTKY i TopriBii YKpainu, a B pasi oro BificyTHO-
cTi — 0co0i, AKa BUKOHYE oro 00oB’sa3km [12]. et
iHOUBiAyaIbHUU afMiHICTPAaTUBHUU aKT aJpecoOBaHUI
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nepcoHiikoBaHUM HimerauM ocobaM, CTOCYETHCS
KOHKPETHHUX 0cib, iX mpas i 000B’A3KiB y cdepi oxopoHn
iHTeJIeKTyaJIbHOI BJIaCHOCTI.

3HauHa YacTUHA TisgabHOCTI MiHEKOHOMPO3BUTKY €
opraHisariiiHo0, He IOPOPKY€E, He 3MIHIOE Ta HE IIPUITU-
HsA€ aAMIHICTPATUBHUX IIPABOBIJHOCHUH i He BUKJINKAE
opuAnYHUX Hacaigkis. Hampukiaan, MeMopaugyM,
nignucaruii [lep:KaBHOIO CIYKO0I0 iHTEJIEKTyaIbHOL
BJyIacHOCTi Ykpainu Ta BigomcrBoMm [aHii 3 maTeHTiB
i TOproBeIbHUX MAapPOK, MOKJINKAHUNA CTBOPUTU MeXa-
Hi3MU peryaspHoro oomMiny iHdopmariieio aas cmiabHOL
opranisairii 3axoxis 3i crriBpobiTHHUIITBA ¥ cepi iHTe-
JeKTyasbHol BiacHocTi [13].

OT:xe, HOPMATHBHO-IIPABOBI aKTH My0TiUHOI aqMiHi-
cTparlii mpuiManThCA B MeKaxX KOMIETEHITi1, y TeBHi#i
dopwmi, MarOTh IOPUANIHY IPUPOIY i € 000B’ IBKOBUMHU
nasii agpecaTiB. Y IbOMY KOHTEKCTIi € JOPEUYHO 3a3Ha-
YUTH, 1[0 CYTTEBUI BIJINB HA AiAJbHICTH IIy0OaiuHOI
aaminicTparii Mae BU3HaUEHU HOPMATUBHO-IIPABOBUMU
aKTaMM 3MiCT KOMIIEeTeHIlil Ta XxapaKTep MOKJIaJeHuX
Ha cy0’eKTa YyIPaBIiHHA QYHKIIA.

BucuaoBku. PisHOBUAM HaBeJeHNX aKTiB IOI0 3a-
OesmeueHHs OXOPOHU MpaB cy6’eKTiB iHTeIeKTyaIbHOI
BJIACHOCTI JAIOTh MiJICTABU PO3Pi3SHATU TaKi OCHOBHi
mpaBoBi (hopMU YIPaBIiHCHKOI AiAIBHOCTI MyOIiuHOI
anMiHicTpanii AK BUAaHHA aAMiHiCTpPAaTUBHUX aKTiB
YIIPaBIiHHSA; BUIAHHA iHINBiIyaIbHIX aAMiHiCTpaTUB-
HUX aKTiB YIIPaBJIiHHS; BUAAHHS CIILJILHUX agMiHicTpa-
TUBHUX aKTiB YIPaBIiHHSA; YKJIaJaHHA aJMiHiCcTpaTUB-
HUX JOTOBOPiB (HaJaHHA MOCJIYT); 3AiiICHEHHA iHIITNX
IOPUANYHO 3HAUYITUX Aill, CHPAMOBAHUX HA OXOPOHY
IpaBOBJACHUKIB Ta iHININX YUACHUKIB IPaBOBiIHOCUH
y cepi iHTeIeKTyarbHOI BJIACHOCTI.

3asHaueHi akTH MOYKHA IMOAIJINTU: 3a cy6’eKTaMu
BUJAHHSA: aKTU MiHICTEPCTB; aKTU AePKABHUX CIIYIKO
(areHCTB); aKTHU Aep:KaBHUX aAMiHicTpaIliii; aKTu aep-
JKaBHUX ITiIIPUEMCTB; 32 IPABOBOIO (DOPMOIO BUPAIKEH-
HA: HAKa3¥, POSTOPAIKEHHA, MEMOPaHIyMU; 3a chepoio
IIPaBOBOI0 PeryJIIOBaHHA: BiJoMui Ta MisKBiZmoMYi aKTH;
3a TePUTOPiaIbHOIO chepPOI0 3aCTOCYBAHHA: BHYTPilIHL
i soBHimHI (MiskHapoAHi); 3a cy0’€EKTUBHUM CKJIAIOM
OPUAHATTS aKTiB: OHOOCOOOBi aKTH; CIIIJIbHI aKTU
(mpuAHATI AeKiJTbKOMa opraHaMu ITy0JiuHOl agMiHi-
cTparirii).
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CTAHJAPTU AKOCTI HAJAHHA
AJMIHICTPATUBHUX MOCIYT

CTAHAAPTbI KAYECTBA NPEJOCTABJIEHUA
AAMUHUCTPATUBHbLIX YCIIYT

QUALITY STANDARDS
FOR ADMINISTRATIVE SERVICES

AHoOTauif. Y CTaTTi po32/15IHYTO 3aKOPJOHHWI GOCBIG OLHIOBAHHS SKOCTI AgMIHICTPATUBHMX NOCTY2, CHOPMY/IbOBAHI 3a-
20/IbHI KpUTepIl OLiHKM SKOCTi HAQAHHA AgMIHICTPATUBHMX MOCTY2, HAGAHO OMUC CTAHGAPTIB HAGAHHA AGMIHICTPATUBHUX MO-
cnye. ABTOP 303HAYAE, WO Y KpaiHax €Bpornericbkoeo Coo3y agMiHICTpATUBHI MNOCay2u HAgalTbCa 32igHO 3i CTAHgapTamu, 3a
SKUMU BU3HAYAIOTHCS CKAAGOBI IKOCTI NOC/Y2M: BIgKPUTICTb, CBOEYACHICTb, JOCTYMHICTb, 0e30M1aTHICTb, 3agOBO/IeHHS MOTped
2POMAgsiH, 2apAaHTYBAHHSA IHgMBIGYaabHMX NPas. OLIHKY pe3ybTaTUBHOCTI HAGAHHSA AgMIHICTPATUBHOI MOC/Y2M MOXHA 3qiNc-
HUTK | 3a gOMOMO20I0 MeTOgiB OLiHIOBAHHS, L0 BUKOPUCTOBYIOTBCA NPU YNPABAIHHI AKICTIO. HAMMOWMPEHILIMM 3 HUX € MeTOg
YNPABAIHHSA 30 LinsiMu, SIKWii MOAS2AE B OLIHLi GOCS2HYTUX §EePXABHUM OP2aHOM TA Gep)XaBHUM CYOO0BLEM Liineit MoaiTuKm
op2aHy y cdepi SKocTi. 3a3HayeHnii MeTog nepeqbayae CMCTEMHMI KOHTPO/b | QHANI3 SIKICHUX TA KibKICHUX MOKA3HUKIB pe-
anisauii noniTukn opaay y cdepi AKOCTi i BIgNOBIgHO — 3GiiCHEHHS KOPMRYBAbHUX TA 3AMOBIKHUX Gill /1Sl YGOCKOHAEHHS
gisiIbHOCTI Ta (pOPMYBAHHS HA OCHOBI 3GifiCHEHO20 AHANI3Y HOBMX Liifed. [11s1 peani3avii MexaHiamy ynpassiHHs SKICTIO Lwsi-
XOM 30aCTOCYBAHHSI METOQIB OLiHIOBAHHS IKOCTi HOGAHHS agMIHICTPATUBHUX NOCTY2 HEOOXiGHO BU3HAYMTH OCHOBHY METY X
3aX0giB, IKA NONISI2AE Y §OCS2HeHHI BignoBigHNX BUCOKMX CTAHGaApTiB. CTAHGApTH KOCTi AgMIHICTPATUBHMX MOCTY2 HEOOXigHO
TPAKTYBATU SIK MiHIMA/IbHI BUMO2K L0JO HAGAHHS AgMIHICTPATMBHOI MOC/y2K, SIKi MOBMHEH 3a0e3nednTi agMiHiCTpaTUBHMI
HAagaHHAM. Taki CTaHgapTi MaioTb ByTH M0OYgOBAHI 3a KpUTEPIMU YHIBEPCANbHOCTI. [Jo CTAHGapTIB AKOCTi agMiHICTpATMBHNX
0C/Ty2 aBTOP BigHOCHTb: 3AKOHHICTb, MPOPeCcioHani3M, CBOEYACHICTb, Pe3yAbTATUBHICTb, GOCTYMHICTb, BIgKPUTICTb.

KnouoBi cnosa: nybniuHi, agMiHICTpaTHBHI, MyHILMNAAbHI TA gepyKaBHi MOCyau; Gep)xaBHe yrnpasiHHS,; 0p2aHU gepxas-
HOI B1agu; 0p2aHu MicLieBo20 CAMOBPAGYBAHHS.

AHHOTaUMA. B cTatbe paccMoTpeH 3apyOexHbiii OMbIT OLeHKM KauyecTBa AgMUHUCTPATMBHBIX yCaye, CHOPMYIMpOBaHbI
00LLMe KpuTepun OLieHKM KauyecTBA MpegocTaBieHnsi AgMUHUCTPATUBHBIX YCye, MPegocTaB/ieHo OnucaHne CTAHGAapToB rpe-
gocTas/ieHns AgMUHUCTPATUBHBIX YCTy2. ABTOp OTMeddeT, YTo B CTpaHax EBponeyickoeo Co3a agMUMHUCTPATUBHbIE yCyeu
MpegocTaBASOTCS B COOTBETCTBUM CO CTAHGAPTAMM, M0 KOTOPbIM ONPEegensiioTcs COCTABASIOLLME Ka4eCTBA yCyeu: OTKPbITOCTb,
CBOEBPeMEHHOCTb, GOCTYMHOCTb, GECMIATHOCTb, YgoB/eTBOPeH1e NOTpebHOCTel 2paxgaH, obecneyeHus MHgUBMGYa/bHbIX MPaB.
OLieHKY pe3y/IbTaTUBHOCTY NPegocTas/ieHus 20CygapCcTBEHHOM YCy2n MOXHO OCYLLECTBUTb 1 C MOMOLLbIO METOGOB OLIEHKM, 1C-
no/1b3yeMblX NPy yNpasaeHnn KauectBoM. CambIM pacnpoCTPAHEHHbIM U3 HUX SIBAISIeTCS MeTOg YrpaB/eHus Mo LessiM, KOTOPbIi
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3aK/1104aeTcsl B OLieHKe GOCTURHYTbIX 20CYgapPCTBeHHbIM OP2aHOM M 20CYgaPCTBEHHBIM CYKALLMM Liesiefi MoMTUKM OpedHd B
06/1aCcT KaYecTBA. YKA3aHHbIN MeTog npegroadedeT CUCTEMHbIN KOHTPOIb M AHA/IM3 KAYeCTBEHHbIX M KOIMYECTBEHHbIX MOKd-
3aresieii peanu3aumum NOAMTUKM OP2aHA B Cepe KauecTBA U COOTBETCTBEHHO — OCYLLEeCTBeH1e KOPPeKTUPYIOLMX 1 pegyrpe-
KQQIOLLMX gesicTBMIA 0 COBEPLLIEHCTBOBAHMIO esiTeNIbHOCTH M POPMUPOBAHME HA OCHOBE MPOBEJEeHHO020 AHAN3A HOBbIX Lie/Iei.
[1191 peanmn3avmm MexaH13ma ynpas/ieHunsi Ka4ecTBOM nyTem npuMeHeHnst MeTogoB OLieHKM KauecTBa npegocTaBieHns agMmHm-
CTPATUBHbIX YCTy2, HEOOXOGUMO ONPEegen T OCHOBHYIO Lieslb STUX MepONPHUSITUK, KOTOPAs 3aKN04YaeTcs B GOCTUXKEeHUM COOTBET-
CTBYIOLMX BbICOKMX CTAHGAPTOB. CTAHGAPTbI KA4eCTBA AgMUHNCTPATUBHBIX YC1ye HEOOXOGUMO TPAKTOBATH KAK MUHUMA/IbHbIE
TpebOBAHMS M0 NPegoCcTaB/ieHuio 20CygapCTBEHHON yCy2u, KOTopble gomkeH 00ecneynTb agMUHUCTPATUBHDIN OP2aH, d TaKke
KpUTEpUM, C MOMOLLbIO KOTOPbIX MOXHO OLeHNTb, HACKO/IbKO MOTpebuTeNb 20CygapCTBeHHON YC1y2u qoBOJIeH ee rnpegocTas/ie-
HueM. Takue CTaHGapTbl GO/KHbI ObITb MOCTPOEHbI M0 KPUTEPUSIM YHUBEPCAIbHOCTU. K CTAHGapTam Ka4ecTBa AgMUHNCTPATHB-
HbIX YCy2 ABTOP OTHOCUT: 3AKOHHOCTb, MPOYECCUOHANN3M, CBOEBPEMEHHOCTb, Pe3Y/IbTATUBHOCTb, GOCTYIMHOCTb, OTKPHITOCTb.

KnioueBble cnoBa: ny6myHble, AgQMUHUCTPATUBHbIE, MyHULMNA/bHBIE M 20CYGAPCTBEHHbIe YCayeu; 20CYgapCTBEHHOE
ynpas/exune; opaaHbl 20CygapCTBeHHON BAACTH; OP2aHbI MECTHO20 CAMOYMPAB/IeHHS.

Summary. The article examines foreign experience in assessing the quality of administrative services, formulates general
criteria for assessing the quality of administrative services, describes the standards of administrative services. The author notes
that in the European Union countries administrative services are provided according to the standards, which define the con-
stituent qualities of the service: openness, timeliness, accessibility, free of charge, meeting the needs of citizens, guaranteeing
individual rights. The evaluation of the performance of the administrative service can also be carried out using the assessment
methods used in quality management. The most common of these is the goal management method, which is to evaluate the
goals of the body’s policy in the area of quality achieved by the public authority and the public servant. This method involves
the systematic control and analysis of qualitative and quantitative indicators of the implementation of the policy of the body in
the field of quality and, accordingly, the implementation of corrective and preventive actions to improve the activities and the
formation of new goals based on the analysis. In order to implement the quality management mechanism through the applica-
tion of quality assessment methods for the provision of administrative services, it is necessary to determine the main purpose
of these activities, which is to achieve the relevant high standards. The standards of quality of administrative services should be
interpreted as the minimum requirements for the provision of administrative services to be provided by the administrative body,
as well as the criteria by which it is possible to assess the satisfaction of the administrative service consumer with its provision.
Such standards should be based on criteria of universality. The author refers to the standards of quality of administrative ser-
vices: legality, professionalism, timeliness, efficiency, accessibility, openness.

Key words: public, administrative, municipal, public services; public administration; public authorities; local self-government.

HOCTaHOBHa npooaemu. IlinBuinenusa e)eKTUBHOCTI
HaJaHHS afMiHICTPATUBHUX MTOCIYT Ha CYYaCHOMY
eTalli pO3BUTKY MeXaHi3MiB Jep:KaBHOT'O yIIPAaBIiHHA
€ IIpiopuTeTOM Teopii i MpaKTUKU Aep:KaBHOI COIialb-
HOI i eKOHOMIiUHOI HOJIITUKY I BAXKJINBUM 3aBIaHHAM
POSBUTKY Jep:KaBHOI BUKOHABYOI BJIaJ iy i BUKOHABUUX
oprauiB miciieBoro camoBpAnyBauus. IIpore, 6e3 edek-
TUBHOTO KOHTPOJIO IOCTYIAJbHUIN PO3BUTOK MTaHOI
CHCTEMU € HEMOYKJINBUM, III0 3YMOBJIIOE IIOIITYK ITIJIAXiB
CTaHAAPTIB AKOCTI HAJAHHI afMiHICTPATUBHUX ITOCJYT.

Amnaniz ocranHix gocaimskens i myoaikamiin. Ax-
TUBHUI BHECOK Y PO3POOKY Teopii cTaHmapTiB agMiHi-
CTPATUBHUX MOCJYT 3PO0OMIN TaKi BITUMBHAHI BUeHi:
B.II. Tumomyxk [1], }O. B. Jansmuna [4], O. Ba6inosa
[3], I. Oparau [5], O. 3aropyasa [7], B. A. 3audipos [8],
A.B. Kipmau [4].

®dopmyaroBaHHA IijTeH cTATTi (IOCTAHOBKA 3aB/JAH-
Hs). B yKpaiHcbKil Teopii i mpakTuIli HagaHHI agMiHi-
CTPaATUBHUX IIOCJIYT HEMAE €IMHOTO OaUeHHA MiAXOIiB
1 KpuTepiiB 110710 OIiHKY e(heKTUBHOCTI (PYHKITIOHYBaHHA
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nmaHoi cucremu. ToMy BUHMKA€E HEOOXiTHiCTH BUKOPUCTO-
BYIOUM HOCBig €BpormelicbKuUX KpaiH, Y AKUX i 3apoau-
Jach Teopid IOCayT OpTaHiB BJagu CBOIM I'poMadHAM,
chopMyBaTHU 3araJIbHI KPpUTEPil OMIHKY IKOCTI HaJaHHSI
agMiHiCTpaTUBHUX mOCayT. TaKUM YMHOM, 3aBIAHHIMU
crarti €: 1) pO3rIIAHYTU 3aKOPAOHHUH TOCBi OIliHIOBAH-
Hs SKOCTi aAMiHicTpaTUBHUX HOCJYT; 2) chopMyBaTH
YKpaiHCBhKi migxomau i KpuTepii o0 OmiHKY e(DeKTUB-
HOCTi PYHKITIOHYBaHHSA JAHOI cucTeMu; 3) HAAATHU OIIUIC
CTAHAAPTIB HAZAHHA aAMiHICTPATUBHUX IIOCYT.
Bukaan ocHoBHOTO MaTepiaay. CBiToBa mpaKTHUKa
CBiTUUTD, 1[0 PETYIAPHUN MOHITOPUHT AKOCTi OEPIKY-
BaHUX aAMiHiCTPaTUBHUX IIOCIYT HO3BOJISIE BUIABUTHU
TepeBaru CoKUBaviB, a TAKOXK ITiIBUIITUTH JOCTYITHICTH
mocayr. ¥ HalbiabIIOMY CTYIIEHI IIUTAHHS 3a40BOJIe-
HOCTI CIIO}KMBaYiB BUABJSAETHCS HA PiBHI MicieBoro
camoBpAnyBaHHuA. [Ipukaagom € Beankobpuranis,
e MyHIIIUOAJIiTeTH MMOCTiHHO TPOBOAATE OITUTYBAHHS
HaceJIeHHA MI0JI0 AKOCTI HalaHHA afMiHiCTpaTUBHUX
TOCJIYT Ta CTYNeHs BiATTOBiAHOCTI iXHBbOTO 00CcATy [13,
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c. 54]. Taxa cucTemMa Ha3MBAETHCA «CTAHAAPT POOOTU
3 TpoMaZssHAMM» . BoHA MiCTUTH BU3HAYEHI IJId Jep:KaB-
HUX CJIY:KOOBIIiB ITIOKAa3HUKY POOOTH 3 HaCEJIEHHAM, Ta
CIIpsMOBaHa Ha BAOCKOHAJIEHHS AePKaBHOTO yIIpaBJIiH-
HS ¥ 3MinHeHHA 3B’ A3KY 3 HacegeHHaM [13, c. 468].

V¥ roii :xe yac y Kpainax €C agminicTpaTuBHi mo-
CJIyI' HaJaloThCA 3TiIHO 3i cTaHgapTamMu, 3a AKUMU
BHUBHAYAIOTHCA CKJIALO0BI SKOCTI IIOCJIYTHU: BITKPUTICTB,
CBO€YACHICTB, JOCTYITHICTh, 0€30IIaTHICTD, 3aJ0BOJICH-
Hs TTOTped rpoMaaH, TapaHTyBaHHS iHAWBiAyaIbHUX
npaB. J[o TOTO K MJIaHYETHCA PO3POOUTH CHiIbLHUM
«CraryT gep:xaBHUX HOCayTr €Bpormeiicbkoro Cooay»
Ins1 Kpain-uneniB. [JocBin €BponeiicbKux KpaiH J0BO-
IUTD, 110 MixK HaceaeHHAM Aep:xasu Ta OBB mae 6yTu
IoBipa, 110 CIpuATUME KOHCOJigaIii cycmijbeTBa.

€BpomelicbKka KOMicisa BBasKae, 110 MTPaKTUKA YIpaB-
JIIHHSA AKiCTIO cTajia KJIUeM 0 I0JAJbIIIOr0 POBBUTKY
KOHKYPEHTOCIPOMOIKHOCTI €BpoIy Ha II100aJIbHOMY
PUHKY i TigABUIIEHHA AKOCT »KUTTA eBporeiiis. Came
3 Iiel IPpUYMHY B OCTaHHI POKU GiNbIIiCTh AepPiKaB-
ueHiB €Bponeiicbkoro Coo3y po3BUBaJIN HAIiOHAJIBHI
OOJITUKU SIKOCTI i CHOHYKAaJIN KOMIIaHiI mpuiiMmaTu
AKIiCTb AK cmocib yIOCKOHAJNIEHHS CBOET NiAIBHOCTI.

Bognouac, Bignarouu Hamexue craggapram ISO9000
sIK 3aco0aM rapaHTyBaHHA aKocTi, €K 3asmaunia, 1o
ceprudikaris cucrem axocti Bigmosigao 10 ISO9000 He
MOXKe pO3IJIAfaTHCA AK KiHIeBUH pe3yabTaT, OCKIIbKU
CTaHIapPTU He 3a0e3MeUyI0Th yCiX HeoOXiJHUX YMOB JJIs
MiABUIIEHHA KOHKYPEHTOCIIPOMOXKHOCTI KOMITaHi [4,
c. 468].

O. Illtedan, JoCAiAKYIOUM AOCBiA 3apyOisKHUX
KpaiH y cdepi migsumnienusa axocTi mocayr — CIIIA,
Benukob6puranii, dmonii, IToasri, Boarapii, Pocii, —
Bimmiuae, 110 cucTeMa yIpaBJIiHHA SKiCTIO ITOCTYT HA
6asi cramgaptis ISO 9001: 2000 crorongHi BucTymae
OOHUM 3 HaMOiNbII AieBUX MeXaHi3MiB popMyBaHHA
AKiCHUX BiJHOCUH MiX BJIaJ0I0, TPOMAaJ0I0, Oi3HECOM
Ta OKpeMoIo JioauHow [15, c. 291].

€BpomeichbKi cTaHIaPTH I[OI0 OIiHIOBAHHS KO-
CTi HaJaHHA aAMiHiCTPAaTUBHUX IIOCAYT Ile — IepIIl,
3a Bce, KOMILJIEKC IPUHIIUIIB, HOPM (hOpMyBaHHS Ta
BOPOBAIKEHHS, BUMOT IO AePKaBHOTO CIYKOOBIA.
IIa cyKymHIiCTH CTBOPIOE 3acaau sl HAOJMIKEHHA 10
IIeBHOT'0, BUBHAHOTO CBiTOM, CTaHIAPTY AJIA peasrisarrii
BIIPOBA/KEHHA KOHIENIii «cepBicHOI gep:xkaBu». Jo-
TPUMaHH IUX CTAHAAPTIiB, 9K cTBepaKye 0. B, [lans-
mInHAa, BUBeJle YKpaiHy Ha HOBUU piBeHBb B3aeMOAil
Iep:KaBU Ta TPOMAAH, 4 TAKOXK HATaHHA AKiCHUX
agMiHicTpaTuBHUX TTOCAYT [4, c. 474].

B ykpaiuchKiii Teopii i mpakTuIli HagaHHA agMiHi-
CTPATUBHUX IIOCIYT CKJIAJIOCA BiIacHe OaueHHs IiAX0miB
i KpuTepiiB 111040 OIiHKY e(PeKTUBHOCTI PYHKIIIOHY-
BaHHA gaHol cuctreMmu. 3okpema, O. Babinmosa 3azHa-

ymia, II0 OIMiHKa AKOCTi HaJaHHA aAMiHiCTpaTUBHUX
MOCJYT MOKe 3IiICHIOBATHCA 3 TOUKHU 30PY JePrKaBU
(BHYTPIIITHA OIliHKA OPraHy) Ta 3 TOUKU 30PY CIOKUBA-
4yiB (30BHIIIIHA OI[iHKA). A TaKOK MOYKHA BUOKPEMUTHI
«3MiIlIaHy» OI[IHKY, AKa 3iMCHIOETHCA 30BHIITHIM
cy0’eKTOM, AKUU IIPOTE € He CIOKUBAUEM, a IIMBUIIIIE
«BigmoBigalbHUM HagaBaueM» mocayru. IIpu mpomy
CIIOJKUBaUi MOXKYTH OIIiHIOBATH ITI0 AKICTh i 3a cy6’eK-
TUBHUMU KPUTEPIiAMU, IKi CKJIQTHO HigIal0ThCI HOP-
MATHUBHOMY BU3HAUEHHIO (HaIpUKJIALI, IToBara 10 0co-
6m), a TaKOJK 3a BCTAHOBJIEHUMU CTaHJIapTaMu, aje
3 MiABUIIIEHUMHU OUiKyBaHHAMY (HAIIPUKJIAL, 0coda
IIPOCUTb, 11100 iif HaJaJau IOCJYyTy B MIIBUAIIINI TEPMiH,
Hi’K BCTaHOBJIEHO 3aKOHOM) [3].

O. BabinoBa IpomOHY€E TaKOK 3aCTOCOBYBATH IO~
CUTH IPOCTi aHATITHUYUHI TeXHOJOTI1, IKi MOKYTH OyTH
KOPHUCHUMMY IIPHU aHAJIi3i pe3yJIbTaTUBHOCTL OpraHy
BJIQAU Yy Pi3HUX cepax AisIbHOCTI, SKa TAKUM YNHOM
MOsKe OyTH 3HaUHO noJtiniiena. CepeJ] HUX MOPiBHAHHSA
pesyJsbraTiB. Taka TeXHOJIOTiA 31 AICHIOETHCS 3a KOH-
KPEeTHUMU JAaHUMHU Ta Ma€ Ba)KJIuBe 3HaUeHHA. Lle nae
MOKJINBIiCTh 3p0O3yMiTH, YOMY OKPeMi OpraHu BJaagu
MOMKYTH JOCATaTHU BUCOKOTO PiBHSA IIPOAYKTHUBHOCTI
Ta e()eKTUBHOCTI, JOOMBATHUCA KPAIIUX PE3yIbTaTiB,
a inmi — ui. OOMiH pe3yJbTaTaMu € KOPUCHUM SK
JIJIA TIATHUKIB TOJATKiB, TaK i AJiA mpeJCTaBHUKIB
Bianu [3].

Ha nporusary O. Ba6inosiii, A. Kipmau i B. Tu-
MOIIYK aKIIeHTYIOTh CBOIO yBary Ha TOMY, II10 OIliHKa
AKOCTI HaJaHHA aAMiHiCTPATUBHUX MOCJYT ITIOBUHHA
3ifiICHIOBATHCA HA OCHOBi KpUTEPiiB, 11106 MaTH 3MOTy
OI[iHIOBATH Ta CTAHAAPTU3YBATH IPOIECU HATaHHI ITUX
nocayr. Kpurepii — «Iie Ti moKasHuKHU, AKi € mifcTaBoio
JIJI BCTAHOBJIEHHSA CTaHAAPTIB HaJJaHHA aAMiHicTpaTHB-
HUX IIOCJYT i 3a AKMMU MOKHA BU3HAUATH, HACKIIBKY
IpU HaJaHHI KOHKPETHOI IIOCJIYTU € 3a/J0BOJIEHIMU
moTpedu Ta iHTepecu CIOKMBaYa/KJIi€HTa Ta HACKIIbKHU
aJeKBaTHOIO i mpodeciiiHoo € JiAabHICTh agMiHicTpa-
TUBHOTO oprany» [1, ¢. 361; 9, c. 48].

IIpoTe, Ha HAIII TTOTJISA, HAMOLILIN CAVIITHUM € MigXin
1. O. Iparana, AKUIi CTBEPIIKYE, 110 OI[IHKY Pe3yJabTa-
THUBHOCTI HalaHHA aAMiHICTPATUBHOI IOCIYyTW MOXKHA
B3IIMICHUTH i 3a JOIIOMOTOIO METO/IiB OIliHIOBAHHS, 1110
BUKOPHUCTOBYIOTHCSA IIPHU YIIPaBJIiHHI AKicTio. Hatimormu-
PEHIIINM 3 HUX € MeTOJl YIPAaBJIiHHA 3a MIJIAMU, AKUHA
TIOJISITA€E B OIIHITI JOCATHYTUX AePsKaBHUM OPTaHOM Ta
Iep:KaBHUM CJIY:KO0BIIEM ITiJieli TOJTiTUKY OpraHy y cde-
pi AKocTi. 3azHaueHU MeTOo/, Ilepeadbauae CUCTeMHUIKI
KOHTPOJIb i aHaJIi3 SKiCHUX Ta KIMTbKICHUX MOKAa3HUKIB
peaJisarii mosiTuKu oprany y cdepi AKocTi i Bigmosiz-
HO — 3MiMiCHeHHS KOPUTYBAJbLHUX Ta 3aMOOLKHUX Ti
IJI8 YOOCKOHAJIEHHA NiAabHOCTL Ta hopMyBaHHA Ha
OCHOBI 3ifiCHEeHOTO aHAJIi3y HOBUX ITijei [5].
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Mu BBa:xxaemo, 1110 AJId peasisailii MexaHisMy ypas-
JiHHA AKIiCTIO MIJISXOM 3aCTOCYBAHHS METO/iB OILi-
HIOBaHHSA AKOCTi HalaHHA aIMiHICTPATUBHUX IIOCJIYT
Heo0XiTHO BU3SHAUNTY OCHOBHY METY X 3aXO0MiB, IKa,
Ha HAIII IIOTJIA, II0JIATAE V JOCATHEHHI BiAIOBIAHUX
BuCOKUX crangapTis. Ctramgaprusaiisa ganoi cpepu
3yMOBJI€HA, Y IIEPIIY UYepTry, pepopMyBaHHSIM aaMiHi-
CTPAaTUBHOI cucTeMHU ¥ KpaiHU y IPOIleci eBpoiHTerparii,
AKa mepeabdavae migBUINEHHSA JKUTTEBUX CTAHIAPTiB
sarajom. Came Tomy mpobJieMa BUBHAUEHHSA CTAaHAAPTIB
AKOCTi HaJaHHA aAMiHICTPAaTUBHUX MOCJYT BUCTYIIA€E
KJIIOUOBOIO Y KOHTEKCTi IMOITYKY e(heKTUBHUX MeXa-
Hi3MiB 3a0e3meyeHHs SKOCTI HaJaHH JaHUX IIOCIYT.

CramgapTu SKOCTi aAMiHiCTpaTUBHUX IIOCJIYT HEOO-
XiTHO TPaKTyBaTU AK MiHiMaJIbHI BUMOTHY ITOA0 HAJAH-
HS aJMiHiCTpaTUBHOI MOCIYTH, AKi ITOBUHEH 3a0e3Ie-
YUTU aAMiHiCTpaTUBHUU OpraH, a TAKOMK KPUTepii, 3a
JIOIIOMOTOI0 AKX MOYKHA OI[IHUTH, HACKLIBKY CIOMKHBAY
aIMiHiCcTpaTUBHOI ITOCAYTY 3aL0BOJIeHU 11 HagaH-
HaM [12, c. 490]. ITepeBaskHO TaKi BUMOTM MiCTATbCA
B HOPMaTHUBHO-TIPABOBUX aKTax. Ha cborogui B YKpaisi,
Ha KaJlb, He iCHYy€ €TMHOI CUCTEMHU CTaHIaPTiB HaJaHHA
IOCJIYT aAMiHiCTPpaTUBHUMUY OpraHamMu. YacTuHa TaKUX
CTaHJapTiB BUBHaUEHA Y HAI[iIOHAJIBHOMY 3aKOHOJaBCTBI,
a 1HIIi y KpanoMy BUIIAAKY PeryaMeHTYIOThCA OpraHa-
MU MiCIIeBOTO caMOBPSAIyBaHHsA, a00 BifCcyTHI B3araJi.
ITe osHauae, 1110 He 3aBK AU MOYKHA YiTKO BUSHAUUTH
KpHUTepii OIiHKM, a TUM OiJIbIlIe BasKKO IIOPiBHATH [Ii-
SAJBHICTH ABOX OKPEMO B3ATHUX OpraHiB. Xoua OIiHIO-
BaHHA JiAJTbHOCTI PI3HUX aJMiHiCTPAaTUBHUX OpTraHiB
Iae 3MOT'y BUBYATHU Kpallli IPAaKTUKY Ta IPOIIOHYBATH
iX 1o BIIPOBAI KEeHHA.

Cepen cTaHIapTiB HAZAHHS aAMiHiCTPATUBHUX MO-
CJIYT BUEHi BUIIJISAIOTh BEJIUKY KiJIbKicTh Migx0aiB,
IpoTe Ha HAaIIl IOTJIAL, TaKi cTaHgapTH MAlOTh OyTHU
mo6yaoBaHi 3a KpUTEPiAMHU YHiBEpCATbHOCTI, OCKiTbKY
6e3Me)KHa KiJTbKiCTh ITOCJYT Ta PiBHI migmopAakoBa-
HOCTIi cy0’€KTiB HaJJaHHA BUMAaramTh y3araJbHeHHS
OCHOBHHUX BUMOT J0 TAKUX IOCJYT, TOMY IITO IIi BUMO-
' XapaKTepU3yIThCS CYCHiILHOI0 3YMOBJIEHICTIO Ta
CyYacHUMU CBiTOBUMHY TeHAEHIIAMY HaJaHHA aMiHi-
CTPATUBHUX IIOCTYT.

Ilepiium craggapToM HaZaHHA agMiHicTpaTUBHOI
IOCJYyTrY MU BBaXKaeMo 3aKoHHicTh. Ha Ham morasazn,
3aKOHHICTBh Ilepenbavae perjiaMeHTaIil0 YMHHUM 3aK0-
HOJABCTBOM HaJaHHA IyOaiuHuX mocayr. Koncturyiia
Ykpainu, 3aKOHU Ta IIiIBaKOHHI HOPMAaTUBHO-TIPaBOBi
aKTU CKJIAJAIOTh IIPABOBi M:Kepeia HigIbHOCTI Cy0 eKTiB
HaJaHHA aJMiHiCTPaTUBHUX IIOCIYT, BUAU aJMiHicTpa-
TUBHUX IIOCTYT Ta IOPAAOK iX HagaHHuA. Tak, craTTd 3
3akony Ykpaiuu «IIpo agminicTpaTuBHI mocayru» Big
06.09.2012 Ne 5203-VI nepembauae, 1110 3aK0OHOJaBCTBO
y cepi HagaHHA aAMiHICTPATUBHUX MOCJIYT CKJIATAETh"
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ca 3 Koreruryii YKpainu, I[bOro Ta iHIIINX 3aKOHIB,
OPUNHATUX BiAMOBiAHO 10 HUX HOPMATHUBHO-IIPABOBUX
aKTiB, II[O0 PEryJOIOTH BifHOCHHY y cepi HagaHHA
aIMiHiCTPAaTUBHUX IIOCJYT. ¥ TOU Ke Yac BayKJIUBUM
€ Te, 1110 HaJaHHA aAMiHiCTPaTUBHUX MOCJTYT 3Ii1HICHIO-
€ThCS BiAMMOBIiAHO 10 3aKOHOJABCTBA 3 yPaXyBaHHAM
0COo0JIMBOCTEl, BUBHAYEHUX 3aKOHAMU, IKi PEeryaii0Th
CYCHiJIbHI BiTHOCUHY y BiATIOBiZHUX cepax.

HacTtynmHuM BasKJIWBUM CTAHAAPTOM JaHOI Aisab-
HOCTi mpodecionanism.

dopmyBaHHA TpodecioHasizallil € oqHUM i3 oc-
HoBHuX npuuiuiris ISO 9001:2009, axkuii cupamo-
BaHUI HA PO3BUTOK IEPCOHAJIY Ta 3aJIyUeHHS HOro 10
TIPOIIeCiB YIOCKOHAJIEHHA, OCKIJIbKY YIIPABJIIiHHS AKic-
TIO IIOYMHAETHCA 3 IiATOTOBKU KAAPiB 1 BaKiHUyeThCA
IiITOTOBKOIO KAAPiB, Ae «IKiCTh — I[iJIb HOMEeP OOWH,
a rmepcoHaJ — IiHHicTh HOMep oauH» [10, c. 53]. Ile
O3Havae, I10 CUCTeMAa YIIPaBIiHHS IIePCOHAJIOM B OpraHi
JIep:KaBHOI BUKOHABYOI BJIagu Mae OyTH MO0y J0BaHA Ha
SIKICHO 1HITIOMY piBHI — opieHTOBaHA Ha 110I0 POSBUTOK
i BiAmOBimHO — peaJizariro AK Jep:KaBHOI KaJgpoBOI1
HOJIITUKM, TaK i KaJApPOBOI IOJITUKK Oprany.

Takum unHOM, Yy HAIIIOMY PO3YMiHHI ITpodeciiiHicTh
HaJaHHA aMiHiCTPATUBHUX IIOCJYT — IIe HAJEKHUMI
piBeHB KBai(iKaIii criBpobiTHUKIB cy0’ €KTiB HaaHHA
TIOCJIYT 3 ypaxyBaHHAM IIOCTiHHOTO IigBUIIEHHS IIPO-
(eciiiHMX HABUYOK Ta CAMOBOCKOHAJIEHHS IIePCOHA-
ay. Taki mpodeciiini AKocTi mepcoHasy 3yMOBJIIOIOTH
HACTYIIHUY CTAaHAAPT HAJAHHA aAMiHiCTPAaTUBHUX 110~
CJIyT — cBoeYacHicTb. [laHUH cTaHIAPT Ma€ BasKJIUBE
3HAUEHH, OCKiJIIBKY BiH 3a0e3Ieuye IPOrHO30BAHICTh
OTPUMAaHHA Pe3yAbTaTiB aAMiHICTPATUBHUX IIOCIYT.

BizmcyTHicTh KOHKPETHUX CTPOKiB Ta TepMiHiB
odopMJIeHHS i BUAadi MeBHUX J03BOJiB, CTBOPIOE J0-
IaTKOBI YMOBU IJIA aJMiHiCTPATUBHOT'O PO3CYLY.

OT:xe, CBOEUACHICTh HAJAaHHA aAMiHICTPATUBHUX
TOCJYT (hopMye cOO0I0 TIEBHUM Pe3yaAbTaT MisdIbHO-
CTi Iep:KaBHUX BUKOHABUMX OPraHiB Ta BUKOHABUMX
OpraHiB MiciieBUX paj i 3yMOBJIIO€ COO0I0 HACTYITHU I
CTAHAAPT — Pe3yJIbTaTUBHICTh.

Bueni BuninAmoThs HacTynHiI KpuTepii, AKi Bu3HA-
4aloTh Pe3yJIbTATUBHICTE aAMiHiCTPATUBHUX IIOCJYT.
3a I0IIOMOroI0 ITIOKa3HNKA e(peKTUBHOCTI HaMaraJnch
OIliHUTH:

— CTYIiHb BUKOHAHHS 3aBIaHb, I110 CTOSJIU IIepes aa-
HOIO CJIYK0010;

— NMOBipHiCTH Hemepeg0auyBaHUX IIKiIMBUX BILJIN-
BiB;

— aJeKBATHICTh SKOCTi MOCJYT mOTpedaM KUTeIiB, 1X
TOTOBHICTH IJIATUTH 34 IIi IOCJIYTH;

— HeOoOXiAHICTh i TOTOBHICTD CIYKOU 3aJ0BOJTBLHATU
3aUTU TPOMAIAH;

— 3aJI0BOJIEHICTh TPOMAJAH JAHOIO CIy:K0010 [8, c. 36].
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Orinka gocsaTHeHHS pe3yJIbTaTiB mepeabaduae 3acTo-
CYBaHHSA 3a3JaJIerib BUBHAUEHUX KPUTEPIiiB pesyab-
TAaTUBHOCTI, TOPiBHAHHA (PaKTUIHOI Pe3yIbTaTUBHOCTL
3 1isboBoIo [6, c. 258].

7151 BUSHAUEHHA PiBHSA Pe3yJIbTATUBHOCTI HaJaHH
aIMiHiCTPAaTUBHUX MOCIYT, OKPIM CTATUCTUUYHUX Me-
TOMiB, BaXKJINBO 3aJTyYaTH I'POMAaICbKUIA MOHITOPUHT,
IIOCTiliHE CIIOCTEPEIKEeHH 3a JOTPUMAaHHAM CTaHJapTiB
SAKOCTI HaIaHHA IOCIYT CIIO}KUBaYaM. ¥ IIbOMY HaIIpPAMi
BasKJIMBE MicCIle 3aiiMae TaKOXK JOTPUMAHHA Cy0’ eKTaMu
HaJaHHA aIMiHICTPATUBHUX IIOCIYT TAKOTO CTAHAAPTY
SAK TOCTYIHICTB.

HocTynHicTs HagaHHA/OTPUMAaHHA agMiHicTpa-
TUBHUX IIOCJYT Ha HAIII IOTJIA] BKJIOUae y cebe Taki
AKOCTi, AK PiBHOIIpaBHA JOCTYOHIiCTH 'POMAaAAH A0
TaKuX nocayr. [[locTynHIiCTh MOKe PO3TIALATUCA AK
TexHiuHa, mpaBoBa i pinmancosa. TexHiuHa foCTyIHICTH
nepenbavae MOMKJINBiCTh (PAKTUUYHOTO 3BePHEHHS I'PO-
MasdH IMIJIAX0M 6e3I0cepeHbOr0 BisUTY H MIJIAXOM
OH-JIATH JOCTYITY Uepes3 Meperky BeO-TIopTasIiB cy0 eKTiB
HaJJaHHA IOCJYT. ¥ TOU JKe yac IpaBoOBa JOCTYITHICTh
nepenbauae piBHOIPABHUM JOCTYII Cy0’ €KTiB 3BepHEHHS
(pisnuHMX i OPUANYHUX 0Ci0) 10 Cy0 €KTiB HamZaHHSA
anMiHiCTPaTUBHUX MIOCIYT, AKU 6a3yeThCA HA YUNHHOMY
3aKOHOIABCTBI 1 Moske OyTH 0OMesKeHni TiTbKY Ha Tif-
CTaBi 3aKOHIB Ta IiJ3aKOHHUX HOPMaTUBHO-IIPABOBUX
akTiB. @iHaHCOBA JOCTYIIHICTh IIepeadavae OITUMAIb-
HUI po3Mip IJIaTu 3a OTPUMAHHSA aAMiHiCTpaTUBHUX
IIOCJIYT, KUY BCTAHOBJIIOETHCA AEePKAaBHUMU HOpMAa-
TUBaAMH OI[iHIOBAHHSA I CIPAMOBAHUY Ha MiHiMizaIlito
BUATKIB cy0’ €KTiB 3BepHEHHA y 6ajIaHCi 3 BUTpaTaMu
cy0’€KTiB HaJgaHHsA IIOCIYT.

3a susHaueHHaM O. O. ITomoBoi, focTynHicTs —
darkTUUHA MOKJIUBICTh (PiBUUYHNX Ta OPUIUUYHUX 0Ci0
3BEePHYTHUCA 3a aAMiHicTpaTuBHOIO ITocayroio. et
CTaHIaPT mependavac TePpUTOPiaIbHy HAOIMIKEHICTD

aIMiHiCTPATMBHOTO OPraHy 0 OJePKyBaUiB MOCJYT;
HasgBHICTHb TPAHCIIOPTHOTO CIHOJYUeHHSA, BKa3iBHUX
3HaKiB, miA’ I3HUX MLIAXiB i Micl[hb MapKyBaHHA I
TPAHCIIOPTHUX 3ac00iB Pi3MUHUX Ta IOPUIUIHUX OCi0;
MOKJINBiCTH BiTbHOTO (0€3IIepeIIKoHOT0) JOCTYITY 10
IPUMIIIeHHA aAMiHICTPATUBHOIO OPTaHy; MOKJIUBICTh
0e3IIepPeIIKOSHOTO OJlep:KaHuA OJIaHKiB Ta iHImuX Gop-
MYJIAPiB, HEOOX1THUX IJIA 3BePHEHHSA 3a aMiHiCTPaTUB-
HOIO TIOCJIYT0I0, MOKJINBICTh OTPUMAHHA TAKUX OJIAHKIB
3 BeO-CTOPiHKY agMiHicTpaTuBHOTrO oprany [12, c. 491].

OguuM 3 HAaWBaKJIUBIIIINX CTAHLAPTIiB HAJaHHS
agMiHicTpaTUBHUX IIOCJIYT MU BBAYKAa€EMO CTAHAAPT
BimkpuTocTi. BimkpuTicTh SK cTaHIApPT, Iepeadavae
co0010 TOTPUMAHHA JBOX OCHOBHUX BUMOT: 1) Gesme-
pemrkonHicTh; 2) moingopmonBanicTs. Ilepita Bumora
nependavae MOKJINBICTD BiJIBHOTO TOCTYITY IO YO IiuHO1
iEgopmarrii 11010 MOKJIMBOCTEN OTPUMAHHA aqMiHi-
CTPATUBHUX MOCJIYT Ta Pe3yJIbTATiB iX OTpPUMaHHA.
Hpyra Bumora nepenbayae HaJeKHY HaABHICTD iH-
¢opmariii Ha 30BHIIIHIX HOCIAX — AK iHQopManiinnx
CTeHIaxX, TaKk i Ha BeO-TIopTajgax Ta IJIIX0OM HaJaHHA
KOHCYJIbTAIIill 1 po3’sicHeHb. BaKJIMBiCTh JAHOTO CTaH-
IapTy BimoOpaskae piBeHBb JeMOKpaTu3allii Bjaau i Ha-
JIa€ MOKJIMBiCTh 31 ICHIOBATH MOHITOPWHT i KOHTPOJIb
3 MeTOI0 (hOpPMYBaAHHA MIJIAXIB IIIIBUINEHHA AKOCTI
HaJaHHA afMiHiCTPATUBHUX IOCIYT.

BucHOBKUY 3 TaHOTO TOCHIAKEeHHS i IePCHeKTH-
BH IMOJAJIBIIUX PO3BiTOK y fanomy Hampami. OT:xe,
CTaHAaPTU AKOCTI HAJaHHA aAMiHICTPATUBHUX IIOCIYT
6a3yI0ThCs Ha JOCATHEHHAX CBIiTOBOI MpaKTUKU Ha-
JaHHS TaKUX IOCJYT Ta IPAKTUYHUX 0COOJIUBOCTEHN
yKpaiHCbKUX peaiii. BkasaHi cTaHZapTH MOXKYTEL OyTH
3aCTOCOBAHI 10 MPAKTUKY HaJaHH BCiX agMiHiCTpaTHB-
HUX TOCJYT Ta COUPUATUMYTD HiABUINEHHIO 1X AKOCTI,
a TaKOXK BJOCKOHAJEHHIO BCiel cucTeMu MOHITOPUHTY
agMiHiCTPaTUBHUX IIOCJYT.
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LEGAL PROTECTION OF INVESTMENT
ACTIVITIES IN UKRAINE

NMPABOBUI 3AXUCT IHBECTULIIAHOI
AIS1bHOCTI B YKPAIHI
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NPABOBAS 3ALLUTA UHBECTULIMOHHON
AEATE/IbHOCTU B YKPAUHE

Summary. Ukraine is a country that has sufficient foundation for economic growth and attracting foreign capital, while our
country has for many years been characterized by legislative, political and economic instability. That is why when investing in
Ukraine a foreign investor raises a number of questions: a detailed study of all aspects of regulatory regulation of investment ac-
tivity, analysis of the economic situation in the sector of interest, determine how to minimize its own risks and what guarantees
of investment activity provides state, ways to protect their rights. Moreover, it is the guarantees and the method of protection
of investments that is perhaps the most important aspect for investors.

According to the investment legislation of Ukraine, the state guarantees the stability of the conditions for carrying out the
investment activity and respecting the rights and legal interests of the subjects of such activity. Public authorities and their of-
ficials shall not have the right to interfere in the activities of the subjects of investment activity, except when such intervention
is permitted by the current legislation and is carried out exclusively within the competence of these bodies and officials, which
is specified in the normative legal acts. No one shall have the right to restrict the rights of investors in the choice of investment
objects, except as provided by law.

It is worth noting that for foreign investors the national regime of investment and other economic activity is established on
the territory of Ukraine, except as provided by the legislation of Ukraine and international treaties of Ukraine. In addition, a
preferential regime for investment and other economic activity may be established for foreign investors involved in the imple-
mentation of relevant state programs for the development of priority sectors of the economy, social sphere and territories. De-
spite such a large amount of guarantees and considerable economic potential, it is the reliability of state guarantees and ways
of protecting one’s own interests and the safety of the funds invested that are decisive factors for decision making. In Ukraine, a
regulatory framework is in place, incorporating the domestic legislation of Ukraine, which regulates the procedure for resolving
investment disputes between the state and investors, although some aspects require further improvement.

Key words: foreign investment, investment promotion and protection agreements, international conventions, protection of
rights and interests.
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AHoTauif. YKpaiHa € gepxasoio, AKa MA€ gOCTATHE MigyPyHTA g @eKOHOMIYHO20 3POCTAHHS TA 3a/1y4eHHs IHO3eMHO20
Kanitany, BOGHOYAC HALA gepxaBa Bxe 6a2aTto pOKiB XapakTepu3yeTbCsi 3AKOHOGABYOIO, NOMTUYHOK TA eKOHOMIYHOI He-
crabinbHictio. Came ToMy nig Yac 3qifiCHeHHs iHBECTYBAHHS B YKpaiHy nepeg iHO3eMHWUM iHBECTOPOM MOCTAE psig NUTAHb: ge-
TA/IbHEe BUBYEHHS YCiX ACNeKTiB HOPMATUBHO-NPABOBOR0 Pe’y/II0BAHHSA IHBECTULVIHOI Gis/IbHOCTI, AHAN3 eKOHOMIYHOI cuTyauii
Y easy3i eKOHOMIKM, L0 CTAHOBMTb iHTEPEC, BUSHAYUTUCH SKMM YUHOM MIHIMI3yBATU BAGCHI PU3MKM TA Ki 2APAHTIi 3iNCHEHHS
iHBeCTULiViHOI gisiIbHOCTI HAGAE gepKaBa, Crocobu 3axucTy BAACHWX NPAB. py YoMy, came 2apaHTii Ta cnocib 3axmcTy iHBec-
TULii € Y1 He HaWbIiNbLL BAXIMBIM ACNEKTOM g5l iHBECTOPIB.

BignosigHo go iHBecTULifiHo20 3aKOHOGABCTBA YKPAiHWM gepxasa 2apaHTye CTabinbHICTb yMOB 3gifiCHeHHs iHBECTULiNHOI
gisVIbHOCTi Ta GOgepXXaHHS NPaB Ta 3aKOHHMX iHTepeciB CyO'eKTiB 3giViCHeHHS Takoi gisibHOCTI. [lep)asHi op2axu Ta ix noca-
goBi 006V He MatOTb MPABA BTPYYATUCA Y GisNIbHICTb CyO'€KTIB IHBECTULIIHOI gisiIbHOCTI, KpiM BUMAGKIB, KOM Take BTPYYAHHS
gOMyCKAETbCA YNHHUM 30KOHOGABCTBOM i 3QifiCHIOIOTHCS BUK/IIOYHO B MEXAX KOMMeTeHLl Liux opaaHiB Ta nocagoBumx oci6, Lo
BU3HAYEHO y HOPMATMBHO-MPABOBMX AKTAX. HIXTO He Mae npasa obmexyBaT Npasa iHBeCTopiB y BMOOPi 06'€KTIB iHBECTYBAH-
H$1, 30 BUHSITKOM BMIAgKiB, nepegbayeHnx 3aKOHOgaBCTBOM.

Bapto 3a3HauntH, 1o gas iHO3eMHuX iHBECTOPIB Ha TepuUTOpIl YKpaiH1 BCTAHOBMIOETLCA HALIOHA/IbHUI PEXUM IHBECTULYiV-
HOI T iHLOI 20CN0GAPCHKOI Gisi/ILHOCTI, 30 BUHATKOM, rnepegbayeHnx 3aKOHOGABCTBOM YKPaiHM T4 MKHAOPOGHUMM §O20BO-
pamu Ykpaiun. [Jo T020 X g5 iHO3eMHMX iHBECTOPIB, O 3a/1y4eHi go peanisauii BignoBigHMX gepxxaBHuUX npo2pam PO3BUTKY
npiopuTETHNX 2a/y3eii eKOHOMIKM, COLianbHOI Chepy i TepUTOPIN, MOxe BCTAHOBIOBATUCS MiIb20BUI PEXXUM IHBECTULiNHOI Ta
iHLLIOT 20CM0gGaPChKOI GiSiIbHOCTI. He 3BayKatoum Ha TaKuii 3Ha4YHWIE 00cs2 2apaHTiii Ta 3HAYHUIE eKOHOMIYHMI MoTeHuian, came
HAgIVHICTb gepaBHUX 2apaHTiii Ta cnocobiB 3aXMUCTy BAACHWX iHTepeciB Ta 6e3neka iHBeCTOBAHMX KOLUTIB BUCTYNAOTb BUPI-
LIANbHUM YAHHUKOM Gl IPUIHATTSA pilleHHs. B YKpaiHi cTBopeHa Ta gie HopmaTneHa-npasosa 6a3a, IKA BK/IOYAE BHYTPILLHE
30KOHOGABCTBO YKPAiHK, KOO Bpe2y/ItoBAHO MOPAGOK BUPILLeHHS IHBECTULIMHMX CIIOPIB MK gepyXaBHOIO Td iHBECTOPAM, Xo4ya
gesiki acriekTv noTpebyioTb MOgasbLLIO20 BJOCKOHACHHSI.

KniouoBi cnoBa: iHo3emHi iHBeCTULi, y20gu Mpo CIpUSHHA Ta 3aXMUCT IHBECTMLIN, MiXKHAPOGHI KOHBEHLii, 3axX1CT Npas Ta
iHTepecis.

AHHOTaUMA. YKPanHa ABseTcs 20CygapcTBOM, KOTOpoe MMeeT JoCTaTOYHOe OCHOBAHME g/isl SKOHOMMYECK020 pocTd M
npuBeYeHnsa MHOCTPAHHOR0 KAMUTA/IA, B TO Xe BpeMsa Hale 20CygapCTBO yxe MHO20 JIeT XapaKTepu3yeTca 3aKOHOgaTeb-
HO, MOIMTUYECKON 1 SKOHOMMYECKON HecTabunbHOCTbIO. VIMEHHO MO3TOMY Mpyu OCYLLECTBIeHM UHBECTUPOBAHUS B YKpAUHy
nepeg MHOCTPAHHbIM MHBECTOPOM BCTAET PAg BOMPOCOB: §eTa/ibHoe M3y4eHne BCex aCrneKToB HOPMATHBHO-MPABOBOR0 pe_y/in-
POBAHMS UHBECTULIMOHHOM GesTeIbHOCTH, AHANN3 SKOHOMUYECKOW CUTyaumn B 00N1aCTH SKOHOMUKK, NIPpegeTasaseT uHTepec,
onpeqgennTbCa Kakum 00pasoM MUHUMU3NPOBATL COOCTBEHHbIE PUCKM M 2APAHTUM OCYLLIeCTBIeHNS MHBECTULIMOHHOI gesiTeslb-
HOCTM NpegocTasseT 20CygapcTBo, Cnocobbl 3aLymnTbl CBOMX MPaAB. [1pudemM, MMeHHO 2apaHTUm 1 Crocob 3aLmTbl MHBECTULINI
ABNIETCA €gBa /N He CAMbIM BAXXHbIM ACMEeKTOM g/ MHBECTOPOB.

C02/1aCHO MHBECTULIMOHHOMY 3KOHOGATeNbCTBY YKPAMHbI 20CYgapCTBO 2ApAHTUPYeT CTabM/IbHOCTb YCI0BUI OCYLLECTB/Ie-
HUSI MHBECTULMOHHOI esiTesIbHOCTM 1 COB/I0geHNs MPaB 1 3AKOHHbIX MHTEPeCOB CYObeKTOB OCYLLeCTBIeHMS TAKOI gesiTelb-
HOCTW. [0CYgapCTBeHHbIe 0p2aHbl 1 UX GO/KHOCTHbIE LA He UMeKOT NPaBa BMELUMBATLCA B §esiTe/IbHOCTb CYObeKTOB MHBe-
CTULMOHHOV geaTesibHOCTH, KpOMe C/Ty4aes, K02gd TaKoe BMeLIaTe/1bCTBO JoMycKaeTcs gencTBYIOWMM 3aKOHOgAaTe/IbCTBOM M
OCyLLIeCTB/IAIOTCA UCK/IOYMTE/IbHO B MPegeax KOMIeTeHLun 3TUX OpeaHOB 1 JOMKHOCTHbIX /nL, onpegesneH B HOPMATUBHO-
MPaBOBbIX AKTAX. HUKTO He BpaBe 02paHNu1BATbL MPABa MHBECTOPOB B BbIOOpe 00beKTOB MHBECTUPOBAHMS, 3a UCKIIOYEHNeM
c1yyaeB, npegycmMoTpeHHbIX 3KOHOgaTe1bCTBOM.

CTouT OTMeTUTb, YTO /Il MHOCTPAHHbIX MHBECTOPOB HA TePPUTOPUM YKPAUHbI YCTAHABANBACTCS HALMOHA/bHbIA PeXUM
MHBECTULIMOHHOMN 1 MHOM XO3AMCTBEHHOM geaTe/IbHOCTH, KDOMeE C/Iy4aeB, MpegycMOTPeHHbIX 3aKOHOGAaTe/IbCTBOM YKPAuHbI 1
MEeXJYyHaPOgHbIMM §O20BOPAMU YKPAUHbI. K TOMY e g MHOCTPAHHbIX MHBECTOPOB, MPUB/IEYEHHbIX K Peaan3aLmm cooTBeT-
CTBYIOLLMX 20CYJAPCTBEHHbIX MPOPAMM PA3BUTUS MPUOPUTETHBIX OTPACAENi IKOHOMMKM, COLMA/IbHOM Cepbl 1 TeppuTopmii,
MOXeT YCTaHABANBATLCSA JIb2OTHbIN PEXMM MHBECTULMOHHON 1 MHOM X03AMCTBEHHOM geaTenbHOCTU. HecMoTps Ha TaKoW 3Ha-
YnTe/IbHbIV 00beM 2aPAHTUI 1 3HAYUTENbHbIN SKOHOMMYECKUI NOTEHLMAI, MEeHHO HageXHOCTb 20CYgapCTBeHHbIX 2aPAHTUI
1 €nocoboB 3aLLnTbl COOCTBEHHbIX MHTEPECOB 1 6e30MacHOCTb KanuUTA0B/I0XeHI BbICTYNAIT peLuarLmm GakTopom gs
MPUHATUS pellieHns. B YkpanHe co3gaHa 1 geficTByeT HOpMATMBHAs npaBoBas 6asa, KOTopas BKKOYAET BHyTpeHHee 3aKOHO-
garesbCTBO YKPamHbi, KOTOPOK gaH nopsgok paspelueHns MHBeCTULIMOHHbIX CIIOPOB MeXQy 20CygapCTBeHHOM 1 MHBECTOPAM,
XOTS HEeKOTOpble acnekTbl TpebylT gasbHelLLIe20 COBEepPLIEHCTBOBAHMS.

KntoueBble c10Ba: MHOCTPAHHbIE MHBECTULIMM, CORA1ALIEHNA O COJeCTBUM 1 3aLLUMTe MHBECTULINI, MeXJYHAPOGHbIe KOH-
BeHL1u, 3aLMTa Npas U MHTEpecos.
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roblem statement. Development of the invest-

ment legal relations and involvement of invest-
ments is not possible without an effective system of
protection of investor’s rights. In connection with
that, an issue of investment climate improvement
is specifically connected with state’s capacity to en-
sure protection of the already attracted investments.
Based on the above, necessity of examination of the
legal regulation of the investment activity and ways
of investors rights protection is highly demanded.
Especially in the terms of the current economic situ-
ation, when investments attraction is one of the main
state policy priority.

Analysis of the latest researches and publications.
Consideration of questions and problematic aspects in
the area of investors rights protection and investing ac-
tivity has been made by: Zeldina O.R. [1], Kossak V.M.
[2], Poedinok V.V.[3], Prytyka U.D. [4], Stoika U.D.
[5], Hrimli O. G. [6] and others.

Formulation of the objectives of the article (task
setting). Legal and theoretical approaches analysis of
the definition of concepts of national and investment
security, determination of the role and place of invest-
ment security as a part of national security. Justifi-
cation of the need to develop states economic security
strategy with identification measures of investment
security ensuring for the purposes of preventing any
harmful effect on the national security of Ukraine.

General review representation. According to the
part 5 article 55 of the Constitution of Ukraine every-
one shall have the right to protect his/her rights and
freedoms from violations and illegal encroachments by
any means other than prohibited by law. This clause of
the Constitution of Ukraine does not set a valid list of
forms of protection of violated rights, but directly indi-
cates on existence and legitimacy of these methods. [7]

Terms “protection”, “legal protections”, “protec-
tion of rights and interests”, “judicial protection”
have appeared repeatedly in the current legislation
of Ukraine. According to the article 13 of the Consti-
tution of Ukraine state ensure protection of rights of
all property rights holders [7]. In part 2 article 20 of
the Commercial Code of Ukraine it is determined that
each business entity has the right to protect their rights
and legitimate interests. [8] In the current regulatory
legal acts of Ukraine, the terms “protection”, “methods
of protection”, despite their rather frequent use, are
usually not well defined.

The definition of the concept of “investment protec-
tion” is contained in article 19 of the Law of Ukraine
“On investment activity”, according to which it is a
complex of organizational, technical and legal mea-
sures aimed at creating conditions that contribute to

the provision of investments, the achievement of the

goal of making investments, effective activity of in-

vestment and reinvestment, protection of legal rights
and interests of investors, including the right to receive

(income) from investments. [9] The state guarantees the

protection of investments irrespective of ownership, in-

cluding foreign investments. Investment protection is
ensured by the legislation of Ukraine and international
treaties of Ukraine. Investors, including foreign ones,
are provided with an equal treatment, which excludes
the application of discriminatory measures that could
impede the management of investments, their use and
liquidation, as well as the conditions and procedure of
export of invested values and results of investments.

State guarantees for the protection of investments are

a system of legal norms that are aimed at protecting

investments and do not address the issues of financial

and economic activity of participants of investment
activities, and their payment of taxes, fees and oblig-

atory payments [9].

In accordance with the Law of Ukraine “On the
regime of foreign investment”, the state establishes
the following guarantees of investment activity for a
foreign investor:

— national investment regime, with the exception of
those provided for by the legislation of Ukraine;

— guarantees in case of changes in legislation;

— guarantees in case of forced seizures, as well as ille-
gal actions of state bodies and their officials;

— establishes compensation and compensation for
losses to investors;

— guarantees in case of termination of investment
activity;

— guarantees for the transfer of profits, income and
other funds received as a result of investment ac-
tivities [10].

In section 2 article 18 of the Law of Ukraine “On in-
vestment activities” it is determined that investments
cannot be nationalized free of charge, requisitioned or
measures equal in consequences cannot be applied to
them. [9] Similar provisions are contained in section
3 article 397 of the Commercial Code of Ukraine. [8]
State authorities and their officials shall not have
the right to requisition foreign investment, with the
exception of cases of rescue during a natural disaster,
accident, epidemic, epizootic. According to section 4 of
article 397 of the Commercial Code of Ukraine, state
authorities and their officials do not have the right to
requisition foreign investment, except in exceptional
cases on the basis of a decision of bodies authorized
by the Cabinet of Ministers of Ukraine, and in the
manner established by the laws of Ukraine. Compen-
sation paid in these cases to a foreign investor must
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be adequate, effective and determined at the time of
execution of the decision on compensation for losses.
The amount of compensation for this decision should
be immediately paid in the currency in which the in-
vestment was made, or in another currency acceptable
to the foreign investor in accordance with the currency
legislation. The law may provide for interest on the
amount of compensation (part 6 of article 397 of the
Civil Code) [8]. Thus, the state guarantees protection
of investments attracted to the Ukrainian economy,
full compensation for damage caused and the right to
demand the implementation of these measures.

As already noted, investors have the right to sue in
order to protect violated rights in court. By definition,
in clause 26 of the Law of Ukraine “On the regime of
foreign investment” it is determined that disputes
arising between foreign investors and the state re-
garding state regulation of foreign investment and
the activities of enterprises with foreign investment
are subject to consideration in the courts of Ukraine,
unless otherwise specified by international treaties of
Ukraine. All other disputes are subject to consider-
ation in the courts of Ukraine or by agreement of the
parties — in arbitration courts, including abroad [10].

Article 123 of the Commercial Procedural Code
defines by law that when considering cases involving
violation of the rights of foreign investors in the courts
of Ukraine, the last one are equal in status to domestic
business entities and enjoy all the procedural rights
and guarantees provided by law [11].

In accordance with article 410 of the Civil Proce-
dure Code of Ukraine, foreigners, stateless persons,
foreign legal entities, foreign states (their bodies and
officials) and international organizations (here and
after — foreign persons) are entitled to apply to the
courts of Ukraine to protect their rights, freedoms
and interests. Foreigners have procedural rights and
obligations on an equal basis with individuals and legal
entities of Ukraine, with the exceptions established
by the Constitution and laws of Ukraine, as well as
international treaties, the consent of which is provided
by the Verkhovna Rada of Ukraine [12]. Given that a
significant part of the national legislation of Ukraine
consists of international treaties, the consent of which
is provided by the Verkhovna Rada of Ukraine, the
rights established by international treaties should be
considered.

In accordance with clause 1 of Protocol Ne 1 of the
Convention for the Protection of Human Rights and
Fundamental Freedoms, every natural or legal person
has the right to respect for his property, no one can be
deprived of his property except in the public interest
and under the conditions provided by law and general
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principles of international law [13]. Based on this, a
foreign investor who is not satisfied with the decision
of the judges of Ukraine has the right to apply to the
European Court of Human Rights.

In addition to the courts of Ukraine and the Euro-
pean Court of Human Rights, a foreign investor has
the opportunity to protect violated rights in invest-
ment arbitration. In the framework of investment
arbitration, disputes between such a foreign investor
and his partners, as well as between the investor and
the state in which the investment is made, are consid-
ered. The specificity of the International Investment
Arbitration lies in the fact that in most cases the role
of the arbitration clause is actually played by the corre-
sponding bilateral international agreement of Ukraine
with another state on the promotion and protection
of foreign investment. Ukraine is a member of many
international legal treaties, including bilateral in the
field of protection and investment promotion, which
are today signed and entered into force in relation to
most countries of Europe and the whole world.

Referring to Bilateral Investment Protection Trea-
ties, it should be noted that certain aspects of the
settlement of investment disputes can be identified
directly in such Agreements. For example, according
to clausell of the Agreement between Ukraine and
the Federal Republic of Germany on the Promotion
and Mutual Protection of Investments of 15 Febru-
ary 19938 stipulates that in the event of a non-amica-
ble settlement of an investor-state dispute, the case
shall be referred to the ad hoc arbitral tribunal for
six months. resolution of the case in accordance with
the provisions of the Agreement, unless the parties
to the dispute agree on another procedure. In doing
so, the Agreement also provides the parties with an
opportunity to negotiate a settlement in accordance
with the procedure established by the Washington
Convention on the Settlement of Investments Disputes
between the State and Foreign Persons in 1965 [14].

According to clause 9 The Agreement between
Ukraine and the Republic of Austria on the Promotion
and Mutual Protection of Investments of 8 November
1996 provides as follows. If it is not possible to settle
the dispute amicably within three months, the dis-
pute may be settled either by an arbitral tribunal in
accordance with the provisions of the Convention on
Investment Disputes between the State and Foreign
Persons of 1965, or by an ad hoc arbitral tribunal [15].

In turn, clause 9 The Agreement between the Gov-
ernment of Ukraine and the Government of the French
Republic on Mutual Assistance and Mutual Protec-
tion of Investments establishes a norm similar to that
stipulated in the Agreement between Ukraine and
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Germany; the Centre for the Settlement of Investment
Disputes, established under the 1965 Convention on
the Settlement of Investments Disputes between the
State and Foreign Persons [16].

In accordance with clausel3 of the Agreement be-
tween the Government of Ukraine and the Government
of Canada, the Canada for the Promotion and Pro-
tection of Investments permits a direct appeal to the
International Centre for the Settlement of Investment
Disputes, without a prior request from a national court.
Clause 7 of the same Agreement with the Government
of the Republic of Turkey provides for the possibility
of appealing to: a court of the relevant jurisdiction of
the Contracting Party in whose territory the invest-
ment activity was carried out; or to the International
Centre for the Settlement of Investment Disputes, ad
hoc arbitration tribunals established under the Rules
of Procedure of the United Nations Arbitral Tribunal
for International Trade (UNISTRAL), any other arbi-
tral tribunal, or in accordance with arbitration rules,
including but not limited to The Istanbul Arbitration
Centre (ISTAC) or the relevant institution of Ukraine,
if the parties to the dispute so agree [18].

Concerning the definition of jurisdiction in rele-
vant investment disputes at the level of international
treaties to which Ukraine is a party to bilateral agree-
ments on the promotion and protection of investments,
which contain rules governing the procedure for the
settlement of disputes involving the investor and the
host state. There are various options here: national
courts, ad hoc proceedings, institutional international
commercial arbitration courts.

Thus, by agreement of the parties, consideration
of disputes arising from investment activity is also
possible by arbitral tribunals, in particular those lo-
cated abroad. However, in this context it should be
remembered that according to article 6 of the Law of
Ukraine “On Arbitration Courts” of a case, one of the
parties in which there is a public authority, a body of
local self-government, a state institution or organiza-
tion, a state-owned enterprise, are not subordinate to
the arbitration courts [19].

At the same time, it should be noted that the Law
of Ukraine “On arbitration courts” does not cover in-
ternational commercial arbitration. Thus, according
to the provisions of the Law of Ukraine “On inter-
national commercial arbitration” the International
Commercial Arbitration Court or the Maritime Arbi-
tration Commission at the Chamber of Commerce and
Industry of Ukraine may, by agreement of the parties,
be transferred, in particular, disputes of enterprises
with foreign investments created in the territory of
Ukraine, or disputes of participants of these enterpris-

es with other subjects of law of Ukraine. As the state
of Ukraine is subject to the law of Ukraine, both the
disputes of enterprises with foreign investments with
the state and disputes with the state of foreign inves-
tors — participants of these enterprises fall under the
jurisdiction of the Law of Ukraine “On international
commercial arbitration” [21].

At the same time, it should be noted that the ex-
istence of a positive decision of the national court of
Ukraine, the arbitral tribunal, international invest-
ment arbitration and even the decision of the European
Court of Human Rights does not mean that the violated
rights will be restored, since it raises the question of
the implementation of such a decision.

One of the ongoing investment arbitrations is the
International Centre for Settlement of Investment
Disputes (ICSID), a feature of this arbitration is that it
has jurisdiction to hear cases between an investor and
a state or between states. The main legal instrument
governing the issues of dispute resolution and activity
at the International Centre for Settlement of Invest-
ment Disputes is the Washington Convention on the
Procedure for the Settlement of Investment Disputes
between States and Foreign Persons. In Ukraine, the
decisions of the International Centre for the Settlement
of Investment Disputes are implemented in accordance
with the provisions of the New York Convention on
the Procedure for the Recognition and Enforcement
of Foreign Arbitral Awards on 10.06.1958.

Returning to the International Centre for the Set-
tlement of Investment Disputes, it is worth noting
that, unlike ad hoc and other private arbitrations,
this centre is a specially created organization whose
main purpose is to settle investment disputes and,
unlike other arbitrations, is permanent and effective.
on the basis of an international convention. The le-
gal status of the Centre, an international institution,
while the other institutions are private entities. The
procedure for dealing with cases is defined in clause
42 of the Washington Convention, which provides that
arbitration, shall consider the dispute in accordance
with the law, subject to the agreement of the parties.
In the absence of the agreement of the parties, the
Arbitration shall apply the law of the Contracting
State which is the party to the dispute and the rules
of international law that may be applied. Arbitration
may not make uncertain decisions (non liquet deci-
sions), citing the absence or ambiguity of legal rules.
A significant advantage of dealing with investment
disputes in ICSID is the fact that the investor is in no
way dependent on the diplomatic relations existing
between the countries, the dispute is solved solely on
the basis of the rules of law.
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Thus, it is seen that judicial protection of foreign
investors has its own peculiarities. One of the key
features is that foreign investors have a wide range
of options to exercise their right of defence. It is the
right to apply to the national courts of Ukraine, the
European Court of Human Rights, the opportunity to
hear cases in the International Commercial Arbitra-
tion Court at the Chamber of Commerce and Industry
of Ukraine and at the specially formed International
Centre for the Settlement of Investment Disputes. It
should be noted that this method of protection of the
violated rights is long enough and requires a lot of
effort on the part of the foreign investor, which as a
whole influences the investment image of the state.

That is why the guarantees of investment activity
are extremely important for improving the investment
image and investment attractiveness of the state.

Conclusions from this study and prospects for fur-
ther exploration in this area. Based on the analysis of

legal acts, investors who invest in Ukraine have suffi-
cient guarantees for the protection of their activities
and the restoration of violated rights. At the same
time, improvement requires a mechanism for the en-
forcement of court decisions, since the implementation
of a court decision is ineffective without creating the
conditions and mechanisms for its timely execution.

The biggest risk for a foreign investor is that he/
she may be deprived of the expected results. It is im-
portant to understand that the amount of capital that
will be further attracted to the country’s economy
depends on the reliability of guarantees for the judi-
cial protection of the rights and legitimate interests
of investors in the case of their violation. Thus, the
national legislation of Ukraine creates all the neces-
sary conditions for investors to protect the violated
rights, instead of some improvement requires the
procedure of enforcement in Ukraine of decisions of
international institutions.
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IOPUANYHO-NCUXONONYHI ACEKTU NPUNHATTSA PILLEHD
APBITPAYXHUM KEPYIOUMM 3A KOJIEKCOM YKPATHU
3 NMPOUEAYP bBAHKPYTCTBA

IOPUANYECKO-NCUXOJIOTMYECKUE ACMEKTbI MPUHATUA PELLEHNIA
APBUTPAXKHbIM YNPABJIAIOIWLNM COINMTACHO KOJEKCA YKPANHDI
MO NMPOLEJNYPAM bAHKPOTCTBA

LEGAL AND PSYCHOLOGICAL ASPECTS OF DECISION-MAKING
OF THE ARBITRATION MANAGER ACCORDING TO THE CODE
OF UKRAINE ON BANKRUPTCY PROCEDURES

AHoTauif. Y cTaTTi po32nsHyTi IopugnIHO-NCHUxoao2iuHi 0cCobAMBOCTI NPUIAHATTS pillieHb apOITPaXKHUM Kepylounm 3a Ko-
gekcom Ykpaium 3 npouegyp 6aHKpYTCTBA, SKui Mae BCTynuTyu B gito 21.10.2019, 3giicHeHo kaacuikayiio pilleHsb, Lo npu-
¥iMatoTbCs apbOITpaXHUM Kepyioumnm, po32iIsHyTi KOHKPETHI KOHPAIKTHI CUTyauii, Lo BUHMKAIOTb y MPAKTUYHIi gisnbHOCTI ap-
OITPaXHO20 KepyHy02o.

IHCTUTYT BAHKPYTCTBA € OGHI€EIO 3 MPObAeMHIX 2a/1y3eii eKOHOMIKM YKpaiHW. ApOITPaKHMIA Kepyiounii € Ko40Bok picypoio
Y 20CrogapcbKOMy MpoLieci.

BiH Mae 000B’A3kM, NOBA3AHI 3 GisiIbHICTIO BOPXKHMKA, BIGHOCMHAMM 3 KPeguTopamu Td yNOBHOBAXEHUMM OP2AHAMM.
060B’13K1 apbITPAXXHO20 Kepyloo20 00YMOB/IEH] TUM, L0 eKOHOMIYHA epeKTUBHICTb npoLiegypy OaHKPYTCTBA 3A1eXUTb Big
11020 gifi. SIK Hacnigok, BignoBiganbHiCTb apOITPAXXHO20 Kepytoyo20 3a NPUIHATI piLieHHS! TAKOX BMCOKA.

ABTOp CTATTi GHANI3YE yMOBM Ta 0OMexXeHHS gisiIbHOCTi apbiTPaXXHO20 Kepyio4020: Be/mKe COLiaNbHe 3HA4YeHHS GisiIbHOCTi
apbiTpaxxHo20 Kepyo4o20, HeobXigHICTb MOBAXATH IHTepecy BCiX CTOPIH, COLiaIbHY HE3AXMLLEHICTb apOITPAXXHO20 Kepyryo2o,
11020 CIPSMOBAHICTb GO MpUOYTKY, XKOPCTKMI an2oputm apbITPaxHO20 Kepyloyo20, 0OMeXeHICTb Ta HecTayy pecypci, MiHM-
BICTb MigrPUEMCTB, HEMOX/IMBICTb 3ATBEPGXKEHHS MIAHY CAHAL|ii, HEOCKOHANICTb CUCTEMM MiG20TOBKM TA KOHTPO/O apOITpaX-
HUX KepYIO4mX.

ABTOp CTATTi HABOGUTb KOHKPETHI MPUKIAGH MCUXO0N02iYHO020 BUOOPY pillieHHS dpOITPAXXHO20 Kepyroy020 Y CKAAGHHMX yMOBAX.

ABTOp CTATTi BUC/IOB/IIOE CBOI M02/15GW HA MOPA/bHI, €TWYHI T giNOBI KOCTI, SIKi, HA gyMKY aBTOPA, Clig HAgaTn apbiTpax-
HOMY Kepytoyomy.

Y CTaTTi NPOaHAni30BaHoO Hanpsmu gisibHOCTi apOiTPaXXHO20 Kepyloyo20: MpoLecyanbHO-MPoLiegypHy GisbHICTb, Nig yac
AKOI peanisytoTbCsl NOBHOBAXEHHS LL0GO B3AEMOGIi 3 CYgOM, KpeguTopamu Ta iHWMMM y4aCHUKAMU PoLecy; ynpasaiHCbKy gi-
SUIBHICTb, B sKIV apOITPAXHWI Kepyoyunii BUKOHYE MOBHOBMKEHHS KepiBHUKA Migrnp1EMCTBA, OP2aHI30BYE BUPOOHMYMI MPOLIEC,
agmiHicTpauito, opuguynmii, 6yxeantepcbkuii 00k, iHwWi nigpo3ginu nignpuemctaa, 3abe3neyye 6esneyre 36epieaHHs MasiHa
OOpKHMKA, YKNAGAHHS onepavisi Big imeHi 60p)XHUKA TOLLO; gisAbHICTb 3 Op2aHi3ajii poboTu BAACHO20 0PiCHOR0 MPUMILLEHHS,
LLJ0 BK/IOYAE Op2aHi3alito ginoBogcTaa, poboTy NOMIYHMKIB, AGMIHICTPYBAHHS KOMYHAAbHUX MOCAY2.

KniouoBi cnoBa: apbitpaxHuii kepyloduid, NCUXoa02isi, KOHPAIKT, He3aNexHICTb apbiTpaxHO20 Kepyo4020, Kogekc Ykpaiu
3 npouegyp 6AHKPyTCTBA.
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AHHOTauMsA. B CTaTbe paccMoTpeHbl I0pUgUyYecko-ncuxono2ndeckme 0Co6eHHOCTU MPUHATHS peLueHnii apOrTPaKHbIM
YNPABASIOLLMM CO2IACHO KOgeKca YKpanHbl no npouegypam 6aHKPOTCTBA, KOTOPbI qosKeH BCTYMUTb B gevicTBue 21.10.2019,
OCYLLieCTB/IeHa KAaccuukaums peLueHnii, NpUHUMaemMblx apOMTPaXXHLIM yNPABASIOWMM, PACCMOTPeHbl KOHKPETHble KOH-
(IMKTHbIE CUTYaLMK, BO3HUKAIOLLMe B NPAKTMYECKOI gesiTe/IbHOCTU apOMTPaXHO20 yNpaB/isioLLe20.

MHCTUTYT GAHKPOTCTBA SIBASIeTC OGHUM M3 MPOBIEMHbIX CeKTOPOB YKPAMHCKOM SKOHOMUKM SIBAsieTcs. ApOUTPAXHbIit
YNPABASIOLLMIA ABASIETCS KI0YeBON Guaypoii B X035CTBEHHOM MpoLjecce.

Y Hez0 ecTb 003aHHOCTH, CBSBAHHbIE C JesiTe/IbHOCTbI0 GOKHMKA, OTHOLLEHWUSIMU C KPeguTopamm v YnoNHOMOYEHHbIMM
op2aHamu. O6SI3aHHOCTU apbUTPAXHO20 yNpaBs/sioLLe20 00y C10BeHbl TeM, YTO IKOHOMMYEecKas: 3pPekTMBHOCTb NpoLiegypbl
OaHKPOTCTBA 3aBUCUT OT €20 geiCTBMiA. M, KaK C1egcTBme, OTBETCTBEHHOCTb APOUTPAXHO20 yNpaBAsIoLe20 3a NPUHSATbIe pe-
LLIeHMS TaKXKe BbICOKA.

ABTOp CTATby QHAM3UPYET YCAOBUS 1 02PAHUYEHNS §esiTeIbHOCTY dpOUTPAXKHO20 YNpaB/sioLe20: 60/bLLYI0 COUMAbHYIO
3HAYMMOCTb gesiTeNlbHOCTH apOMTPAXHO20 YrPaBAsioLLEe20, HeOOXOgUMOCTb YBAXEHWS] MHTEPecoB BCeX CTOPOH, COUMAbHYIO
HEe3ALMLLEHHOCTb ApOUTPAXHOR0 YNPABASIOLLE20, )KeCTKMI an20puTM apOMTPAXXHO20 YNpaBAsioLe20, 02PAHMYEHHOCTb 1 He-
XBATKA PecypcoB, BOAATUALHOCTb MPEgrpUsTUil, HEBO3MOXXHOCTb yTBEPKJeHUs MIAHA CaHALMM, HECOBEPLIEHCTBO CUCTEMbI
10g20TOBKM 1 KOHTPO/ISt ApOUTPAXKHBIX YNPABASHOLLMX.

ABTOp CTATby MPUBOGUT KOHKPETHble MPUMepbl NICMX0102M4ecK020 BbIOOPa NpUHSTUS peLleHnsi apOuTPaXXHbIM yrpassio-
UMM B CIOXKHbIX YCIOBUSIX.

ABTOp CTATbY BbIPAXAET CBOM B32/15gbl HA MOPA/IbHbIe, STHYeckue 1 gesloBble KayecTBd, KOTOPbIMMU, M0 MHEHUIO aBTOpA,
gomkeH 061agatb apOUTPAXKHbINA yrPABASIOLLMIA.

B cTatbe aHanu3npyloTcs HanpasieHns gesiTebHOCTM apOMTPAXXHO20 YNPABSIOLLEe20: MPOLEeCCyanbHAs U NpoLUegypHas
gesiTe/IbHOCTb, NPY KOTOPO# peanun3yloTcsl MOSHOMOYMST B3AMMOGeNCTBuS C CygoM, KpeguTopamu U gpyaumm yuacTHUKamm
rpowecca; ynpasieHYeckas gesiTesbHOCTb, NP1 KOTOPOV apOMTPAXXHbIN YIPaBASIOLLMI MCMIOMHSIET MOJHOMOYMS PyKOBOGHMTesl
npegnpusThs, OpaaHu3yeT NpoM3BOGCTBEHHbIN MPoLiecc, agMUHUCTPUPOBAHKE, lopugnyeckoe, byxaantepckoe, gpyamne nog-
pasgenenusi npegnpusTus, obecneynBaeT COXPAHHOCTb MMYLLECTBA GOMMKHMKA, 3AKIK0UeHNe CJesloK OT UMEeHN JOMKHUKA M
T.g.; gesiTe/IbHOCTb 110 OP2aHU3aLMK paboTbl COOCTBEHHO20 OPUCHOR0 MOMeLLieHIs], KOTOPAs BKAIOYAET OP2aHU3ALMIO geonpo-
13B0gCTBA, paboTy MOMOLYHUKOB, AGMUHUCTPUPOBAHNE KOMMYHA/bHbIX YCaye.

KntoueBble cnoBa: apOuTPaKHbIN yNPABASIOLMI, MCUX0M02MS, KOHGMKT, HE3AaBUCUMOCTb apOMTPAXXKHO20 yNPABASIOLLezo,
Kogexc YkpauHbi o npoLiegypam 6aHKpoTCTBA.

Summary. The article deals with the legal and psychological peculiarities of decision making by the arbitration manager,
based on the Code of Ukraine of bankruptcy proceedings, which is to come into force on 21.10.2019, classifies the decisions
made by the arbitration manager, examines the specific conflict situations that arise in the practice of the arbitration manager.

One of the problem sectors of the Ukrainian economy is the bankruptcy institute. The arbitration manager is a key figure in
the arbitration process.

He has duties related to the debtor’s activities, relations with creditors and authorized bodies. The duties of the arbitral
manager are endowed by the fact that the economic effectiveness of the bankruptcy procedure depends on his actions. And as
a result, the responsibility of the arbitration manager for the decisions made is also high.

The author of the article analyzes the conditions and restrictions of the activity of the arbitration manager: the great social
significance of the activity of the arbitration manager, the need to respect the interests of all parties, the social insecurity of the
arbitration manager, his orientation to profit, the rigid algorithm of the arbitration manager, the limited and lack of resources,
the volatility of enterprises, the impossibility approval of the plan of rehabilitation, imperfection of the system of preparation
and control of arbitration managers.

The author of the article gives concrete examples of the psychological choice of decision making by the arbitration manager
in difficult conditions.

The author of the article expresses his views on the moral, ethical and business qualities that, according to the author,
should be given to the arbitration manager.

The article analyzes the directions of the activity of the arbitration manager: procedural and procedural activity, during
which the powers of interaction with the court, creditors and other participants of the process are realized; management activ-
ities in which the arbitrator executes the authority of the head of the enterprise, organizes the production process, the admin-
istration, legal, accounting, other divisions of the enterprise, ensures the safe keeping of the debtor’s property, the conclusion
of transactions on behalf of the debtor, etc; activity on the organization of the work of its own office space, which includes the
organization of office work, work of assistants, receiving utilities.

Key words: arbitration manager, psychology, conflict, independence of the arbitration manager.
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ARTyaJILHiCTL mocaimxenns. 21.10.2019 samianosa-
HO HaOpaHHA YMHHOCTI HOBonpuitHATUM Komexcom
VYkpainu 3 mporenyp 6aHKPYTCTBA, MPUAHATTA AKOTO
MaJio Ha MeTi CIIPOCTUTH IIPaBUJIa I'PHU I YUaCHUKIB
0aHKPYTHOTO IIPOIleCcy Ta 30iJbIITNTY KiJTbKiCTh Iorare-
HUX KPeIUTOPCHKUX BUMOT Y IIPOIeAypPi OaHKPYTCTBA.
CynmoBa mpakTuKa 3aCTOCYBAaHHA HOBOT'O 3aKOHOJIAaBYOTO
aKTa BiZICyTHA, a TOMY B XOZi IIpoIeypu 6aHKPYTCTBA
0-HOBOMY BUHUKHE 3HAYHA KibKiCTh IPOOIeMHUX
OUTaHb, AKi BIIOBiTHO 10 3aKOHOAABCTBA TPAAMUITii-
HO TTOKJIMKAHUM BUPIIIIUTY apOiTpasKHUN KePyIOUnii.
ApOGiTpaskHnii Kepyounii, He3Barkaoun Ha 30i/IbIITeHHS
o0Me:keHb y CBOil misabHOCTI 3a KomekcoMm, BucTyIae
KJI0Y0BOIO (hiryporo y mporieaypi 6aukpyrcrBa. Ha
HBOTO MOKJIAaeThCA PAJ 000B’A3KiB, MOB’A3aHUX i3
IiAJBHICTIO OOPIKHUKA, B3AEMOBIJHOCHHAMU 3 Kpe-
OUTOPaAMU Ta YIOBHOBAXKEHUMU opranamu. Takumu
000B’A3KaMu apbiTparkHuil Kepyoounil HaaiJleHni
B CHJTY TOT'O, IITO BiJ MOTO il 3a/Ie’KUTh eKOHOMiUHA
e(PeKTUBHICTD IIpolleAypu 6aHKPyTCTBA. I, AK HaCTi-
IOK, BiATIOBigaIbHIiCTE apOiTpasKHOTO KePYyIOUoro 3a
OPUHAHATI PillIeHHS TAKOXK € BICOKOIO.

Cutipr 3a3HAUNTH, IIT0 TeMa I0OPUIANIHO-TICUXOJOTIUHIX
0CcO0IMBOCTEH MPUAHATTSA PillleHb apOiTPaKHIM Kepy-
ounM 3a Komexkcom YKpainu 3 mporeyp 6aHKpPyTCTBa
HAYKOBISIMU He PO3KPUBAJIacs, 10 TaK0XK 00YMOBJIIOE
aKTyaJIbHICTh 0OOpaHOl TeMH.

ITocranoBka mpo6aemu. HopmaTuBHi, eKoHOMiUHi
Ta coIiaJbHi YMOBU AiAJIBHOCTI XapaKTepU3yIThCA
CKJIaJHICTIO, CyIEepPeuJINBiCTIO, HEBU3HAUEHICTIO Ta
MiHJIUBICTIO.

PesyabTaToM HayKOBOT'O aHAJIi3y YMOB i 00MeKeHb
IiAJBHOCTI apOiTpaskKHOTO KepyHUuoro CTaB IMepeaik
OCHOBHUX «IIPOTUPiU», B paMKaX SKUX 3IiHCHIOETHCS
ITisIJIbHICTB:

1. ApbGiTpaskHU KepyOUnil 4acTo CTa€ iHCTpyMeH-
TOM JJI JOCATHEHHS I[iJIell IeBHUX CTPYKTYP, IIPU I[HO-
MY IPHUHIIAIIOBO BaXKJINBUM Y IisIJIbHOCTI apbiTpakHOTO
KepyIuoro € IprHAJEKHICTD 10 Tiel um iHroi rpynu,
sAKa Mae IeBHi iHTepecu.

2. CopmMoBaHe HeraTUBHE BiTHOIIIEHHS 10 apoOiT-
PasKHOTO KEePYIUOoro.

3. CormianbHa He3aXUINEHICTh apOiTPaKHOTO Ke-
pyrouoro.

4. IIpoGyiemMa 3 OTPUMaHHAM I'DOIIIOBOI BUHATOPO-
v apbiTpasKHUM KepyouuM, TOTPUMaHH 6aJaHCy
iHTepeciB MisK BJIacCHUMU iHTepecaMu apOiTpasKHOTO
KepyIoYoro Ta iHIINX yYacCHUKIB.

5. IcHye 3aKOHOZABYO KOPCTKO 3aJaHUHA aJITOPUTM
miit i 3apikcoBaHi BUMOTH, AKUM apOiTpAKHUN Ke-
pyounii TIOBUHEH BiAIOBigaT B CBOi#l AiAJBHOCTI,
Ipu IIbOMY 3aKOHOJAaBUYa 0a3a HeTOCKOHAJa, CyIlepe-
YJIMBAa 1 He 3aBKAU JO3BOJISIE KEPYIOUOMY e(DeKTUBHO
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BUKOHYBAaTH CBOI PYHKIIiI. ApOiTpasKHUN Kepyrouni
3MYIIeHUHN mopyIryBaTu (60 06X0IMTH) ITOJOKEeHHA
YUHHOT'O 3aKOHOIaBCTBA AJIA JOCATHEHHSA CYCIIiJILHO
3HAUYINUX Pe3yJIbTaTiB.

6. ApbGiTpaskHUI KepyoUnii 3aBIK AU IIPAITIOE B YMO-
BaxX HeCTaui OCHOBHUX PeCcyPCiB i BizcyTHOCTI ix mxe-
peJia, AKi 0co0JIMBO HEOOXiAHI /151 TOOJIaHHS KPUBU:
yacy, ¢piHaHCOBUX pecypciB, KBami)ikoBaHUX CIiBPO-
OiTHuUKIB i iH.

7. ApbGiTpaskHuU KepyrooUnii TOBUHEH IIicJIA 3aBep-
IIeHHs POOOTH Ha IIiAMPHUEMCTBI 10ro 3aaunIlaTH i mme-
pexoauTu Ha iHImui 00’ eKT Ha IIKOAY CTiliKii poboTi
BiTHOBJIEHOTO HiAIIpUEMCTBa. 3aJUINAIOUYNCh HA Bif-
HOBJIEHOMY HiATIPUEMCTBi KepiBHUKOM, apOiTparkHUi
Kepyrounit (hakTUUIHO #e 3 mpodecii.

8. 3aK0HOJaBYO 3aKpimieHa HeoOXiqHiCTh PO3POOKHU
IJIaHy caHallii, AKi IpaKTUYHO He MOXKJIMBO IOTOUTHI
Ta 3MiHUTHU 3 ypaxXyBaHHAM MiHJIHUBOI 00CTAaHOBKU,
GIOPOKPATUUYHOTO MUCJEHHSA OPTaHiB yIIPaBIiHHA Jep-
JKaBHUMH MiAIIPUEMCTBAMU Ta 6aHKiBCHKUX CTPYKTYP.

9. [IiAnpHicTb apbiTPaskHOTO KEPYIOUOT0 Ha3BUUAT-
HO CKJIQJHA, ajie CUCTeMA IIiATOTOBKY He Ja€ HeoO0Xis-
HUX 3HAHb i HaBUUOK. ApOiTpakHi Kepyroui aMyIieHi
BUUTHUCA HA BJJACHOMY IOCBiZi, poOIAYY IIOMUJIKHA,
IIiHa AKUM MOXKe OyTH IysKe BICOKa. IcHyloua cucreMa
IiTOTOBKY Ta KOHTPOJIIO 3a HiAJBHICTIO apOiTpaskHUX
KepyHunXx He CIpusie 00MiHy JoCBimoM Ta mpodeciiiHomy
CIILIKYBaHHIO.

Kpim Toro, npuiiHATTA 3HAUNMUX PillleHb 3aJI€KUTD
i Bim mcuxoTumy camMmoro apoiTpaskHOTO KepyoUuoro.
OCKiJbKY B AisLIBHOCTI ap6iTPasKkHOTO KEPYIOUOT0 iCHY-
IOTH eJIEMEHTHU AK PoO0OTH KepiBHUKA HA MiAIPUEMCTBI,
Tak i MiAIIPUEMHUIITBA, cepel apOiTpakKHIX KepyIounx
€ TIPeICTaBHUKY KePiBHUKIB B TPAAUI[ITHOMY PO3YMiHHI
(3a BHYTpiIIHIM CKJIaJOM, CAMOBiIUyTTA, i, IEPII 3a
BCe, 0COOJMBOCTSAMHU TiATBLHOCTI), TaK i JITOIU 3 ACKPABO
BUPa’KEHOI0 i ITPUEMHUIIbKOIO cIIpAMoBaHicTio [1-3].

MerTo10 JOCHiIKEeHH € HeOOXiMHICTh BUSABICHHS
Ta aHAJIi3y IOPUAUYHO-TICUXOJOTIUHNX IPOOJIEeM IIPH-
WHATTA pileHHA apOiTpaskKHUM KePYIOUNM AK OKPEMOI0
npodeciiiHOI0 ONUHUIIETO.

AmnaJji3 ocraHHiX gocraimkenb. OKpeMUMHU aciek-
TaMU JOCJIiIKeHHSA IPAaBOBOI0 CTATyCy apbiTpaskHOro
Kepyouoro 3aiiMaJjiocsa 6araTo BiTUM3HAHUX Ta 3apy-
O0isKHUX BUEHUX, cepel HUX MOKHa BumiauTu: I[lomry-
exroBa M. [4], Pa6uesy A.T. [5], Adpanacresa P.T'. [6],
ITonakosa B. M. [7], l:xyus B. B. [8], @emopenxro H.B.,
ITapxomenko II. H. [9] Ta irmmux [10].

JlocuTh 'PYHTOBHUMM € JOCJiPKEeHHA I1iel TeMu
y cepi mcuxogorii. Pociicbkum Haykosiem [Taprin-
"HoM M. B. y cBoiit KaHAUAATCHKil poboTi «IIcuxos0-
riuHUi 3MicT AiAJAbHOCTI ap6iTpakHOTO KePYIUOoTo»
Ha OCHOBI 3arajJibHONCUXOJIOTiUHOI Teopil AidabHO-
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cti Ta ocobucrocti (B.T'. Auaubes, A. H. JIeoHThEB,
B. ®. Jlomos, C. JI. Py6iamreiin, JI. C. Buronskuii Ta
in.); xkouenirii oopasy cBiTy mpodecionana (E. A. Kii-
moB, E.IO. AprembeBa, FO. K. CtpenkoB); Teopii mosrsa
K. JleBina BuZijIeHO Ta OMKMCAHO CYTTEB] YMOBY iAJb-
HOCTi apbiTpasKHOTO KePyHUoro, po3pobeHo incTpy-
MeHTapili aHaJIi3y IOPUANYHO-TICUXOJOTiUHOTO 3MiCTy
IisILHOCTI apBiTpaskHOTO KepyIoUuoro, IpoaHaiizoBaHo
Ta OMMKUCAHO IICUXOJIOTIUHY CTPYKTYpPY IIpodeciiHux
3aBIaHb apOiTPaKHOT0 KePYIOUOTO0, OMMMCAHO IOPUIUUHO-
ICHUXOJOTiuHi 0cOGJAMBOCTI cuTyaIliii apoiTpaKHOTO
yIpaBJIiHHSA, XapaKTep Aili B HUX cy6’eKTa, IpoaHaiso-
BAHO HAACUTYATUBHI PEryIATOPHU AiAIbHOCTI apbiTpark-
HOT'0 KePYyI0UYoTro, 0coBJIUBOCTI cy0’eKkTa mpodeciiinol
TisibHOCTi. IIpakTUUHO TPUBAGJIUBUAM AJIA TOCTiIKEeHD
y cdepi :opucnpymeHIrii 15010 ICUXOJOTIiYHUX KPU-
TepiiB IPUHAHATTSA PillleHb apOiTPAKHUM KePYIOUUM
BUCTYIIA€ HAJ3BUYANHO MIMPOKUI eMIIiDUYHUHN MaTe-
pian, 3i6panuii 3a3HaUeHUM HayKOBIEM, B TOMY UHCJIi,
i pesybTaTH COIiOJIOTIYHUX OUTYBAaHb apOiTpasKHUX
Kepyouux. 3a JOIIOMOTO0I0 OTPUMAaHUX JAaHUX chop-
MOBaHAa CTPYKTypa MiHHICHUX OpieHTAIlill OKpeMUX
KJaciB apOiTpasKHIUX KepyounuX, chopMyIbOBaHUX
B IIPOIleCi eKCIIePTHOTO IPYIIOBOTO iHTEPB 10 3 AifoUun-
MU JOCBigUYeHUMU apOiTPaKHUMU KepyounuMu. Byan
BUAiJIeHiI HACTYIHI TNNN apOiTpakKHUX KePYyIUnX:
«BUIIQAKOBUII» , «BOBK-OJUHAK», «0i3HEeCMeH», «IIIKUpP-
Ma» abo «CTaBJEHUK», «IpaBUIbHUI». [ligcTaBoro
JIJIS PO3Pi3HEHHS TUIIIB ITOBUHHI OyTH I[iHHOCTI, AKi €
MIPOBiJHMMU y KOKHOTO paxiBrs [1].

Buxaan ocaoBHOTo MaTtepiaxy. 21.10.2019 3axoHo-
IaBIleM 3aIlJIaHOBaHe HaOpaHHSA UMHHOCTI IPUHHATAM
y 2018 porii Bepxosuoro Pagoro VIII cknukanus Kogex-
coM YKpainu 3 mporenyp 6aukpyrcrsa. OmHouacHo i3
BBeJIEeHHAM B Iifo mamoro Kojgexcy BTpauae YNHHICTD
3akoH Ykpainu «IIpo BiZHOBIEHHSA IIJIaTOCTIPOMOK-
HOCTi OoprKHUKA ab0 BUSHAHHSA HOT0 6aHKpyTOM» [3].

IIpu npomy, HaponHi genyratu IX cKINKaHHS,
PoO3yMifoum iCTOTHI HETOJIIKM Ta CKJIALHOII, SKi He-
OIMiHHO BUHUKHYTH Yy 3acTocyBaHHi iboro Komekcy,
mofa Iy MPoeKT 3aKoHy YKpaiuu «IIpo BHeceHHA 3MiH
no ITpuKiHIeBUX Ta mepexXifHUX MoJoKeHb Komekcy
VKpainu 3 mpolenyp 6aHkpyTcTBa». MeTor IILOTO 3a-
KOHOIIPOEKTY € BiKJIaJleHHS BBeIeHHH B Aito Komekcy
3 1 ciuaa 2020 pokry, KpiM MOJIOKEHb, 1110 BUBHAYAIOTh:
CTBOPEHHSA eJIeKTPOHHOI TOPToBOi cCTeMU Ta aBTO-
pusaiii eJIEKTPOHHUX MalJaHUNKIB, AKi BBOAATHCA
B [Ii10 uepes TPHU MicsAIli 3 AHA HaOpaHHA YMHHOCTI I[UM
Kopekcowm, mpogask MaifHa B IpPOBasKeHHI CIIpaBu IIPO
0aHKpPYTCTBO (HEIJIaTOCIPOMOKHICTD), AKi BBOAATHCS
B mifo 3 1 mucromazma 2019 poxy [11].

IIpu nroMy, TOACHIOBAJIBHOIO 3aIINCKOIO IO 3aKOHO-
IpPOeKTy Bu3HaUeHOo 6araTo HepoaikiB Kogekcy YKpa-

iHu 3 mpouenyp 6aukpyrcrsa. OgHaK, B MeKax JaHol

TeMU aBTOPAa IIiKaBUTh IIOCUJAHHSA B IIOSCHIOBAJIbHIN

sanuciii Ha HoBesu KozeKcy, 1110 mpsiMo BILIMBAIOTh HA

IOPUANYHO-TICUXOJIOTiUHI aCIeKTU IPUUHATTA PillleHb

apOiTpasKHUMU KepPyIUYNMU, a came:

— aBTOpPaMUu 3aKOHOIPOEKTY BUCJIOBJIEHO CIYIIHY
TOUKY 30PY IIPO Te, 1[0 3BiJIbHEHHA apOiTpaskHUX
Kepylouux 3a KJIONOTaHHAM KOMITeTy KpeguTopiB
dakTrUHO 6€3 MOACHEHHS IPUYNH Ta IiJCcTaB, Cy-
nepeuuTh KOHCTUTYIIINHOMY IpaBy Ha IIpaIfo, i B
pesyJbTaTi IIpusBeie 0 BeJIMKOI KiJIbKOCTi CyIOBUX
CIIOPiB, uepes HaMaraHHsS KPeqUTOPiB BUKOPUCTATH
3a3HaueHOMY HOpMY KozeKcy y BlacHUX iHTepecax
Ta IePenpUsHAYNTH JOAJILHUX apOiTparKHUX Kepy-
OUUX, M0 BiAMOBiAHO 36iABIITUTE KiTBKiCTh CyIOBUX
TIPOITECiB Ta IPM3Be/E 0 3aTATYBAHHA i TAaK TPUBAIUX
mpoIleayp 0aHKPYTCTBA;

— i3 BBeJIEHHSM B JIif0 KOJIEKCY aBTOPU IIPAaBUJIBHO BKA3y-
IOTh Ha ITOCUJIEHHA TUCKY Ha TiAJTbHICTb apbiTparkHUX
Kepyounx, yepes HafMipHU KOHTPOJIb BiKe YOTHPMAa
OpraHaMu — TOCIOJAPChKUM CYZOM, B IPOBAIKEHH]
AKOro mepedyBae IIPOBAJKEeHHsA y CIIpaBi mpo 0aH-
KPYTCTBO, KOMiTEeTOM KPeIUTOPiB OaHKPyTa, caMoO-
peryJiBHOIO opramisairieio apoiTpaKHIX KepPyoUunX,
MinicTepcTBOM IOCTHUIIII B CKJIAAl TEPUTOPiaIbHUX
migposainis ta Juenumrinapaoi Komicii [11].

ITiero 'K MOSACHIOBAILHOIO 3aIIMCKOI0 aBTOPU 3aKOHO-
ITPOEKTY 3aIIPOIIOHYBAJIU CTBOPUTHU POOOUY I'PYyIy IIPU
MinicrepeTsi roctuiiii Yrpainu, 1110 3a0e30€UNTh YI0CKO-
HaJIeHH Ta qoomnpaiitoBanHsa Koxekcy YKpaiHu 3 mpo-
meayp 0aHKPYTCTBA Y BiATIOBiIHOCTI Ta 3 ypaXyBaHHAM
3ayBasKeHb CIILILHOTHY apOiTparKHUX KepyounXx, CYIIiB,
¢axiBIIiB B rayysi 6aHKpPyTCTBa, KOMEHTAPIB Ta IIPOIIO-
3uiliii '0JIOBHOTO HAYKOBO-EKCIIEPTHOTO YIIPaBJIiHHSA
Anapaty BepxoBuoi Pagu YKpainu 3aa/1d HeJOIYIIIeHHA
nmopyienHa HopMm KoucTuTy1rii Ta sakoHiB YKpainu
Ta CTBOPEHHSA e(PpeKTUBHOI IpoIeaypu OaHKPYTCTBA,
CIIPSMOBAHOI HA CTUMYJIIOBAHHS iHBECTUIIIIIHOI Ta Kpe-
IUTHOI cpepu, a TAKOK 3allyCK B HATKOPOTIIINI TepMiH
Ipojasky MaiiHa 6aHKPYTiB uepes TBOPiBHEBY CUCTEMY
€JIeKTPOHHUX TOPTiB, IO MiABUIIUTh KOHKYPEHTHICTD
cepe[ MOKYIIIiB Ta BMEHINIUTD KOPYIITitiHi pusuku [11].

BaukpyTcTBO — IIe XBOPOOJIUBUIT i KOHQIIKTHUHI
npoiiec. KoHQUIiKTHU pi3HUX iHTepeciB MOYNHAIOTh-
csA 3 MOMEHTY moJadi g0 TOCIIOoAapChKOTO CYAy 3asiBU
PO BUBHAHHS IOCIIOaPIOI0UOTo cy6’eKTa OaHKPYTOM
1 OTPUMYIOTH CBili MOJANIBIINI POSBUTOK HA CTAJil IpU-
3HAUEeHHSA apOiTpasKHOT0 KEPYIOUOro, OCKiIBKI KOXKHA
TpyIa KpeauTopis 6akae 6aunTH B SAKOCTi apOiTpaskHOTO
KepyIYoro caMe CBOT0 KaHAUAATA.

Bingrak, Komekc YKpainu 3 mporienyp 0aHKPYyTCTBaA
daxTryHO 3a6Upae MOBHOBAKEHHA Y CyAy Ha IPU3HA-
YeHHS apOiTPasKHOr0 KePyHUoro Ta Hamijlde TaKUMUI
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HIOBHOBAKEHHAMU KOMiTeT KPpeAnuTOpPiB, AKUIL i mpu-
3HAYaE JIOAJTBbHOTO apOiTpaskHOTO Kepyrouoro [3].

IMum camMmuM 3BOAUTHCA HaHiBeIb IPUHITUII He3a-
JIESKHOCTi apbiTpaskHOr0 Kepyouoro.

IIpore, hakT mpu3HAUEHHI apOiTPAIKHOTO KEPYIOUO-
T0 3aBASAKY BILIUBY OYIb-AKOT0 KpeauTopa abo rpynu
KPeInTOPiB 30BCiM He 03HAYAE IMONAJIBIIIOI i ATPUMKH
miit ap6iTpaskHoro Kepywouoro. OckiibKu rocTpora
KOH(JIIKTY IpAMO IPOIOpPIlifiHA po3Mipy i JiKBigHOCTL
aKTUBIB mifmpueMcTBa-60pKHNKA, IPUHITUIIOBiCTH
apOiTpPasKHOrO KepyHuoro, Moro 0akauHs CIigyBaTH
OYKBi 3aKOHY MOKYTh He 3yCTPiTH HAJEXKHOTO PO3Y-
minHa [10; 12].

Yacruna 1 crarti 13 Komexcy Ykpainu 3 mpoienyp
GaHKPYTCTBA BCTAHOBJIIOE, IT10 i Yac 3AiCHEeHHA CBOIX
TIOBHOBaKEeHbB apOiTPaKHUM KepyIounii € Hesaae:KHuM [3].

ITpuHIIUI He3aIeKHOCTI apOiTPakHOr0 KEPYI0UOro
03HAYA€E HeJOIYCTUMICTh HE3BAKOHHOTO BTPYUYaHHSA Y [i-
AJBHICTH apbiTpaskHOro KepyrUuoro KOHTPOJIIIUNX,
TIPaBOOXOPOHHUX OPTaHiB, OpraHiB meps;KaBHOI BiIaau,
MiCIIeBOTO CAMOBPALYBAaHHA, OKpeMux GisuwuHUX 260
IOPUAUIHUX OCi0.

OpHak, 3 OrIsaay Ha KOH(JIIKTHICTS caMoi IIpoleaypu
0aHKPYTCTBA Ta OI[iHOYHICTh, & B JeAKUX aCIIeKTax —
CyIepeunBiCTh Ta HEBUBHAUECHICTh CAMOTO 3aKOHOaB-
cTBa y cdepi 6aHKPYTCTBA HA IPAKTUILL apOiTparKHIHi
Kepyiounii 3a3Ha€ MOCTIHHUX BTPYUYaHb Ta YTUCKIB
CBO€1 JisIILHOCTI.

Tak, Komexc Ykpainu 3 nporenyp 6aHKpPyTCTBa
BCTaHOBJIIOE, 110 AiAJbHICTh apOiTPAKHOT'0 KEPYIOUOTO
KOHTPOJIIOIOTH YOTUPU OPTaHU: KOMITET KPeJUTOPiB,
cyI, caMoperyJiBHa opraHisaiis Ta MimicTepcTBo 10c-
turii YKpainu [3].

BignosigHo mo wactunu 4 crarti 28 Komekcy Ykpa-
iHU 3 IpoIleAyp OAaHKPYTCTBA KOMITeT KpeAUTOPiB Mae
IpaBo B OyIb-AKUI Yac 3BEPHYTHUCA O TOCIIONAPCHKOTO
CyZy 3 KJIOIIOTAHHSM IIPO BiZICTOPOHEHHSA apOiTpasKHOro
KepyIuoro Bijf BUKOHAHHS MOBHOBAYKEHb HE3aJIEIKHO
Big HasgBHOCTI migcrasB [3].

OueBUIHO, IO 34 TAKKUX 00CTABUH BCTAHOBJIEHUI
crarreio 13 Komekcy Ykpainu 3 mporieyp 6aHKpPyTCTBa
IPUHITAT He3aJeKHOCTi apOiTpakHOTO KepyvuoTro
cTae AeKJIapaTUBHUM, a MOPYIIIEeHHA [HOT0 IPUHITUITY
IPU3BOIUTH A0 KOJIOCATBHOTO IICUXOJIOTIUHOTO TUCKY
Ha apbiTpakHOro Kepymouoro Ta fforo mpodeciiinoro
BUCHAaKEHHS, BiZICyTHOCTI coliajibHOI MOTHUBAIIil BU-
KOHYBaTU CBOI IIOBHOBAXKEHHS.

Tuwm 6inpie, o go crarti 13 Kogexey Yrpainu
3 mmporeayp 6aHKPYTCTBA, 1110 Ma€ Ha3By « Hesane:xHicTh
apbiTpakHOI0 KepyUoroy», «IepeKouyBajga» HopMa i3
3akony Ykpaiau «IIpo BiTHOBIEHHS I1JIaTOCTIPOMOIKHO-
cTi 6opKHIKA a60 BUSHAHHSA 110T0 OaHKPYTOM» : « Y pasi
3aTPUMAaHHA YIIOBHOBAKEHUM OPTraHOM apOiTpakHO-
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o Kepyrouoro abo moBiJOMIeHHSA HOMY IIPO Iif03py
Yy BUMHEHHI HUM KPUMiHAJIbHOTO IPaBOIOPYIIeHH
opras, IO 3AiMICHUB 3aTPUMAaHHA YU IIOBiTOMUB IIPO
03Py Y BUMHEHHI KPUMiHaJIbHOTO TPAaBOIOPYIIIEeHHS,
3000B’ A3aHUI HETAHO MMOBIJOMUTH IIPO I1e AePsKaBHUHN
OpraH 3 IUTaHb OaHKPYTCTBa» [3].

OT:xe, IPUHITAII He3aJIe:KHOCTI apOiTpasKHOIr0 Kepyio-
voro B Kozekci Ykpainu 3 mporieayp 0aHKPYTCTBA TAKOMK
He PO3KPUTHUi, a MOCUJIAHHA Ha HeOOXiHiCTh ToBimoM-
JIEHHS AePyKaBHOTO OPraHy 3 MUTaHb OAHKPYTCTBA IIPO
3aTpUMaHHa apOiTPaKHOTO KePYIUOTo Y CTATTi 3aK0-
HOIaBYOTO aKTa, KA PETyJIIOE ITPUHITUI He3aJIeKHOCT1
apbiTpasKHOro KepyUoro, sKOAHUM UMHOM He € 03HAKOIO
I[bOT'O IPUHITUAITY Ta He PO3KPUBAE HIOT0 CYTHICTD.

IIporunpasHi aii cy6’eKTiB BIagHUX Ta IHININX O~
BHOBAYKEHB BiJHOCHO apOiTPaskHOT0 KEPYIOYUOTO IIPU3BO-
IATH I0 HeoOXiMTHOCTI afeKBaTHUX 3aX0/IiB pearyBaHHS
3 0OKYy apOiTpaskKHOT0 Kepyoodoro Ha moaioHi miil, aasa
peasizarlii aKux HeoOXigHI IIcuXoJoriuHa CcTifiKicTh
Ta BOJIBOBi AKOCTI.

Jlo ap6iTpaKHOTO YIIPaBJiHHS B IIiJIOMY Ta aHTHU-
KPHB0BUX KePYIOUNX SK IPeJCTaBHUKIB 1iel mpodecii
CKJIAJIOCS CTiliKe HeraTuBHe CTaBJIeHHSA SK B CYCIIiILCTBL
B3araJii, Tak i 3 00Ky okpeMux cy6’ekTiB. IIpu npu-
3HAUYEHHI Ha MiAIPUEMCTBO apOiTpaskKHU Kepyrouni
3MYIIIeHNI IPAIIOBATH 3 03JI00JIEHUM TPYAZOBUM KO-
JEeKTHUBOM, AKUI He OTPUMYE 3apO0iTHY ILJIaTy, IIPOTE
He Xoue Hiuoro aminwoBaTu. KoJIUITHE KePiBHUIITBO
po3yMie, 1110 3 IPUXO0I0M apOiTpaskKHOTO KepyUyoro
IS HbOTO BCEe MOJKe 3MiHUTUCS He B KpaIlly CTOPOHY,
0CcO0JIMBO, AKIIIO BOHO 3aMaJIOCA IPOTUIPABHUMU
missMu, i YMHUTB cBili omip. Haftuacrimie Koaumrae Ke-
PiBHUIITBO Iparte BciMa cUJIaMU «BCTABJJIATHU IMAJIKHI
B KoJieca», He Jalouu HeoOXiguy indopmaiiito, 3HM-
IIYI0YU JOKYMEHTH, caboTyouu poboTy. HacTo Takux
mocamoBuUX 0cib moTpibHO e 3HakiTH. AgMiHicTparis,
y AKiif MorJau 0yTH 0COOJIMBL BITHOCHMHY 3 KOJUIITHIM
KepiBHUKOM, BTpauae KOHTPOJIb HAJ IIiAIPUEMCTBOM
i MOsKe icTOTHO YCKJIAOHUTU Pob6oTy. ApbiTparkHuii
Kepyounii MPpakTUIHO 3aBKIU 3aliiMae qyKe CKIaTHy
TO3UILiI0: BiH yciMa cupUAMAaEThCA AK UYKUHEIb.

Ilorenuiiitaa KOHQIIKTHICTF — OCHOBHA XapaKTePUC-
THKa nmpodecii apbiTpaskHOro Kepyouoro. Bei rpasiri
0aHKPYTHOTO IIPOIleCY He BBAEMOJiI0Th, a BHAXOATHCS
B IIOCTiliHi# mpoTuxii Ta 60poTHOI oguH 3 oqHUM. Ke-
pyoounii 3HaXOAUTHCA Ha IIepPeTUHi iHTepeciB pidHUX
CTOPiH, B IEHTPi MOTEHIINHUX 1 Aif0oUnX KOHQJIIKTIiB,
110 IIPEJICTaBIAIOTh PeabHy 3arpo3y CIIpasi, 3T0POB’I0
i HaBiTH JKUTTIO.

Tomy ofHe 3 HANTOJOBHIIIINX 3aBAaHb apOiTPaIKHOTO
KepyIouoro — po3pAgUTH KOHDIIKTHY cuTyaliio i npu
IIbOMY JOTPUMATH iHTepecHu BCiX CTOPiH, K caMoOro
MiATPUEMCTBA, TaK i I0OTO KpeauTopis.
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ITe mocsAraeTbcs He JUITEe BOJLOBUMU, aJie 1 KOMYHi-
KaTUBHUMHU SKOCTAME apOiTpaskHOT0 KePYHUOTo, I0-
CTiHUM IIPOIIeCOM HAKOMUUEeHHA 3HAHb apOiTpasKHUM
KepyouuM y cepi MmaTepiaabHOTO BUPOOHUIITBA, €KO-
HOMiKU, (DiHaHCiB, POBYMiHHAM MOJITUYHUX IIPOIIECiB.
ApbiTpaskHNYN Kepyoounii TOBUHEH BMiTH ITPOTHO3YBATH
POBBUTOK CHUTYyaIlil Ta MOAE/TI0OBATH ILISIXY BUPIIIIeHHS
mpobJyieMHOI Ta KOH(MIIKTHOI cuTyaIlil BiAmoBigHO 10
KOJKHOTO BapiaHTy po3BUTKY. He ocTaHHE MicIie 3aiimae
OesmepepBHUIA IIPOIIEC cortiamrisartii apbiTpakHOTO Kepy-
I0UOT0, HAKOIIMYEHHSA COIliaJbHUX 3B’ A3KiB, PO3BUTKY
oro K ocobucToCTi, (hopMyBaHHS AiJIOBOI pemyTallii Ta
MMO3UTUBHUX MTOKA3HUKIB AiAJBHOCTI ¥ CIIpaBax, B AKUX
BiH paHillle BUKOHYBaB IIOBHOBAYKEHHS.

Y cupuiiHATTI KPeaUuTOPiB, 1110 POPMYETHCS OaraTo
B UOMY 3aBAAUYYIOUM He HAWKPAIIIUM IPeJACTaBHUKAMU
mpogecii apbiTpakHOTO yIIpaBIiHHA, apOiTPaKHUI Ke-
pyrounii € MaJjo He peiigepoM, AKX He 6aKae IOBepTaTH
KpenuTopaM iXHi KOIIITH, Ma€ Ha MeTi Bce IPOJaTH «3a
KOIIKU» MiJKOHTPOJBHUM CTPYKTypaM, BUPi3aTu BU-
POOGHUYI KOPITycH Ha MeTaJI00PYXT Ta AKOMOTra OibIme
3apo0UTHU Ha IIpoIeaypi 6aHKPyTCTBA.

HoxoauTsb 10 TOTO, III0 KPEAUTOPH 3a1aI0Th IPAME
3aIUTAHHSA, YUEIO JIOAUHOI0 € apOiTPaKHUN Kepyounit
Ta 3 KUM CITiBIIPAIIOE.

Aute apbiTpaskHUI KepyIoUnil He MOKe OyTU YMEIOCh
JIIOMIWHOI0, OCKiJIbKY BiH Mae Oy TH He3aJIeKHUM BiJ ycix.

ApbGiTparkHU Kepyounii Mae OyTH He3aJIeKHUM
HaBIiTBh BiJl cyny, SKUI TAKOXK MAa€E CBOIO TOUKY 30PY Ha
Xinm mporenypu 6aHKPYyTCTBA Ta CBOI iHTepecu: HAIIPU-
KJIaJ, MIBULAIIE 3aKPUTH YoKe 3aTATHYTY CIpaBy abo
3eKOHOMUTHU IpPoIlecyaJbHUIl Yac, HeOOXiqHMi A
POBIIALY HOJaHOI apOiTpaKHUM KepyIUnM 3asdBU YN
KJIOIIOTaHHs, AKi cyJ BBasKae 3aBiloMO HEOOT'DYHTO-
BAHUMMU.

Hampukiasg, SKIIO CyAAA IPOCUTH apOiTpaKkHOTO
KepyHuoro BiIKJIMKATU IIOJaHy HUM 3asBY SIK 3aBizo-
MO HeOoOT'PYHTOBaHY, apOiTpaKHUNA KePYIOUU 3BaKYy€E
III0 CUTYyAaIlilo: HOMYy IIOTPiOHO 3BaKUTU, YU CJIiJ II0-
TEHIIITHO UTH Ha KOH(JIIKT i3 cyA1er0, HaroJOCUBIIIHA
Ha CBOIl He3aJEeKHOCTi, UM 3 METOI0 HEONYIIIeHHA
TOTEHI[IMHOTO KOH(MJIIKTY BiAKJIUKATU TaKy 3adABY,
a, MOXKJINBO, 34iliICHUBIIIN IIePEOIliHKY 00CTaBUH CIIPABU
Ta 3aKOHOJABCTBAa, 3p03yMiTH, 110 BUKJIaAeHa Y 0oTo
3asdBi TOBUITiA He 'PYHTYEThCA Ha 3aKOHOIaBCTBi, Ta
BIIKJIMKATU TaKy 3adBY.

B Oynp-axoMy BUNIaJKy, IPOIlEC IPUHHATTSA PillleH-
HSA apOiTpakHIM KePYIUNM € CKJIAaTHIM Ta II0Tpebye
POBCYIJIUBOCTI 3 00KY apOiTpaskKHOTO KEPYIOUOT0, SKUK
JOCATAETHCSA, B TOMY UHCJi, 38 PAXYHOK JKUTTEBOTO Ta
npodeciitHoro KoCcBigy.

Tumuit nepekic y cBioMOCTi KpeAUTOPiB IoJIATAE
B TOMY, 110 apOiTpakKHUN KepyUnil Mae IpaIioBaT

BUKJIOUHO B iX iHTepecax y BUDAAKy, SIKIIIO I'POIIIO-
BY BUHAropoay apoiTpaskHOMY KepyHUuoMY CILIaAUye
KpeauTop, abo »K BiH IOTOAKYye 3BiT apbiTpaskHOTO
KepYIoUOoro mpo OILJIATY IOCTYT.

OTpuMaHHA I'POLUIOBOI BUHATOPOAU apOiTpaskHUM
KepYyIUHuM € HOT0 IIPaBoM, 10 TapaHTOBaHEe 3aKOHOM
Vxpaiuu «IIpo BigHOBIEHHS IJIATOCIIPOMOKHOCTI OOPIK-
HUKa a00 BUBHAHHSA 10ro 0aHKPYTOM» He3aJIeKHO Bif
pe3yabTaTiB OUiKyBaHHSA IIEBHUX KPEIUTOPIB.

OmHaK, OTPUMaHHS apOiTpasKHUM KepPyIUuM Ipo-
IIIOBO1 BUHATOPOAU Ma€e 3a0e31euyBaTH HOTO He3aJIerk-
HicTb. [ToMMIKOBO BBasKaTH, 1[0 KPEIUTOP MAa€E IIPABO
3MiMICHIOBATH BIJIMB Ha apOiTpaskHOro Kepymouoro,
SAKIIIO BiH IIEBHUM YHMHOM ITpUIMAae PillleHHA BiTHOCHO
omyiaTu mocyyr. Tak caMo MOMUJIKOBO BBaYKaTH, II0
apOiTpaskHU KepyoUunil Mae IPUAMaTH II03UTUBHE
pillleHHA JuIlle B iHTepecax KpPeauTopa, AKUH CILIauye
BUHATOPOY, a IOJ0 iHIMNX KPeAUTOPiB IpuiiMaTu
HeraTuBHE PillleHHd.

OpHak, B TOH yKe 4ac, HEIIOOAMHOKNMU € TeHIeHIil
3 OOKY CYyZiB, y TPOBAKeHHI AKUX mepebyBae cupaBa
npo 6aHKPYTCTBO, «ypisdaTu» 3apobiTHY maaTy apoiT-
PaKHUX KEePYIOUNX, BUXOAAYU i3 0COOMCTUX MipKYyBaHb
cynni. HesBaskatouu Ha Te, 1110 3aKOHOJaBCTBO BU3HAYAE
IpaBo apbiTparkKHOTO KePYIUOTo Ha OTPUMAHHS TPOIIIO-
BOI BUHATOPOAM 3a KOYKEH MiCAIh CBOIX TOBHOBAYKEHbD,
y crrpaBi Ne 908/1859/16 IlenTpanbHu aneadamiiHnni
TOCIIOapChKU Cy/l BKa3aB Ha Te, IO IIPU 3aTBePAKeHH
3BiTYy IIpO HapaxyBaHHA OCHOBHOI I'DOIIIOBOI BUHATOPOIU
JiKBizaTopa MiclieBu#l rocrogapchbKuil Cy He JOCJIiTuB
3BiTH JiKBiZaTOpPa PO 06CAT fToro poboTH, AKi HATTPaB-
JAIuCA Kpeguropam, a y cirpasi Ne 908/3197/16 Ien-
TPaJIbHUU aNeJAifHNN roOCIOapChbKUN CY /I JiAIIOB
10 BUCHOBKY ITPO 3MEHIIIeHHA BABiUi po3Mipy omiatu
ocayT apbiTpaskHOr0 KEPYIOUOro il Yac BUKOHAHHSA
IIOBHOBA’KEHDb PO3MOPAIHNKA MallHa, OCKIJIbKY HUM He
JIOBEIEHO IIPAaBOMipHICTh IePEBUIIIEHHA CTPOKY PO3IIO-
PAIKeHHs MaliHOM. B mepmromy Bunaaky o6csar pobo-
T apOiTPaKHOI0 KEPYIOUOro 3a PisHuii mepios Mmoxke
OyTu pisHUM. 30Kpema, AKIIO cIIpaBa B Cyai mepImoi
iHcTaHIil 3ynuHeHa, He cIyxaeTbeA a0o K HallpaBJieHa
o cyaiB Buinux incraumiii. [Ipore, i B iboMy BUTIAAKY
apOiTpaKHUN KepyHounii BUCTYIIA€ IOCAZ0BOI0 0CO-
0010 migIpreMcTBa — OOPIKHUKA, Ma€ 000B’ A3KHU Ta
Hece BiJIITOBiaIbHICTh 3a IPUNHATI HUM PillleHHA.
Ha saxicTb poboTu i Hes3ameKHicTh apOiTparkHOTO Ke-
py0ouoro 0e3mocepeHbO BIINBAE IependadyBaHiCTD
Ta cTabilJIbHiCTh, B TOMY YHCJI, i II[O0 CIIPaBeIJINBOTO
ouikyBaHHA Ha omiaTy cBoei mparri. IIlo cTrocyeTbea
IPYyToro HaBeJeHOTO IIPUKJIALY, 3aKOHOJaBCTBOM He
BCTAHOBJIEHO BUHUKHEHHS IIpaBa Ha TPOIITOBY BUHATO-
pony ap6iTpaKHOTO KepyIoUuoTo 3aJeXHO Bil mepeBu-
MeHHA CTPOKY IPOIEIYPU POSTOPAIKEHHSI MallHOM,
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a Tum OinbIlle, apbiTparkHUI KepyoUunii He IIOBUHEH

ITOBOAUTHU IPABOMiPHICTh IIEPEBUIIIEHHS TAKOI'0 CTPOKY,

OCKiJIbKU PillleHHA IPOo IIepexi 70 HaCTyIIHOI mpoIie-

Iypu IpuiiMae BUKJIOUHO cyx [13—14].

Onsa npuxiaany, MoXHA IOPiBHATHU TaKy CUTYAIIilo
3 OILJIATOIO IpaIli apbiTparkHUX KEePYIOUUX i3 OIIaToio
mparti cyamai. IKImo 3acToCOBYBATH 10 CYAAiBCHKOI 3apo-
OiTHOI IJIaTH MMOKA3HUKU AKOCTi Ta e()eKTUBHOCTI, CJIif
BCTaAHOBJIIOBATH 3aPOOiTHY IIJIATY CYAAAM IIPOIOPIIiHO
TUM DillleHHAM, AKi He OyJIN CKACOBaHi CyZaMu BUIITUX
iHcTaHIIil, Yy 3araJbHI# KiTbKOCTI IPUNHATUX CYI-
ZIefo PillieHb Ta BPaXOBYBAaTH IIPHU I[bOMY II€PEBUIIIEHHS
CTPOKiB po3raany cupaB. MoskHa JIUIle IPUITYCTUTH,
AKUYM 61 KoJIallc y CYyAAiBChbKil cucTeMi BinOyBes micasa
TAKOTO HOBOBBeIeHHA. A Ha omjIaTi mparti apbiTpask-
HUX KePYIUUX OPraHU Jep:KaBHOI BjIaAu BBAXKAIOTh
3a MOKJIMBE BCTAHOBJIIOBATH IIOAi0HI eKCIIepUMEHTH,
AKi mopyIryooTh BcTanoBieHe KoHcTuTyIilieio YKpainu
IpaBo JIIOAWHYT Ha OILJIaTYy IIparli.

3a CBOE€I0 IPUPOAOIO TiAIbHICTH apbiTpaskHOTO Ke-
PYIOUOTO 3AiMCHIOETHCA Y TAKUX HATIPAMKAX:

— IOpoIeaypHa Ta mpolecyajbHa AifAJbHICTh, B X041
SAKOI Peasi3oByIOThCS ITIOBHOBAYKEHHA 1100 B3AEMO-
nIiiis cymoM, KpeauTopaMu Ta iHIIIUMEY yYaCHUKaMU
TIPOIIECY;

— yupasBJiHCBKA HiAJbHICTBH, B XOM1 AKUX apbiTpak-
HUH KepyIUnil BUKOHY€E IIOBHOBAKEHHS KepiBHUKA
migmpreMcTBa, OpraHidoBy€e BUPOOHUYUHA IPOIIEC,
IisgabHiCTL agMiHicTpallii, IOpUANUYHNX, OyXTaaTep-
CBbKUX, IHIMUX TNiApo3ainaiB migmpuemcTBa, 3a6e3-
neuye 30epeKeHHA MaliHa OOPIKHUKA, YKJIaJeHHA
TPaBOYMHIB Biff iMeHi O0p;KHUKA TOIIO;

— JisabHiCTb i3 opraHisailii po6oTu BaacHOT0 oicHoro
TPUMIIIIEHH, 1110 BKJI0Yae 3abe3neueHHs opramisarii
IijsoBoacTBa, pOOOTU MMOMIYHUKIB, OILIATY KOMY-
HaJBHUX TOCJYT.

Taka 6araTonpodinpHa IisgabHicTL Mae 6araTo
CIIiJIBHOTO i3 AiAIbHICTIO OHOUYACHO agBOKAaTa, CyIIi,
Oyxraarepa, eKOHOMicTa, JUPEKTOopAa.

A Tomy pu IPUAHATTI pillleHb apOiTPaKHUM Ke-
PYIOUMM BiH Ma€ BpaxOBYBAaTH IICUXOJIOTiI0 MPUHHATTS
pilreHs cyaeio, aJBOKATOM, MEHEIKEPOM.

Tax camo apbiTpaskHHUI KepyOUNA Ma€ PO3YMIiTH
MOTHUBAILiIO Ta iHTepecH i iHMMX rpaBIiB 6aHKPYTHOTO
mpoIlecy.

IIpuHIUT He3aaeKHOCTI apOiTpasKHOT0 KePYIOUoTo
IocATaeThCcA BIOCKOHAJIEHHAM 3aKOHOLaBCcTBa. Taxk,
y Kogmekci Ykpainu 3 nmpoienyp 0aHKPyTCTBA 3aJIU-
minjaacsa HeoOXigHiCTh BU3BHAUEHHS PO3HOPATHUKIB
MaiiHa, a B IeBHUX BUIIAJKaX, i KEPYIOUUX CaHAIlI€I0 Ta
JiKBizaTopis, 3a JOIIOMOT'0I0 ABTOMATH30BAHOI CICTEMU.

BesymoBHO, 3anIpoBa;KeHHA aBTOMAaTU30BaHOI CHIC-
Temu y 2013 por1i O3UTHUBHO MJINHYJIO HA TPU3HAYEH-
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HA apOiTpakHUX KepyHoUnX, AKi JKOJHIM YMHOM He
OyJu OB’ A3aHUMMU i3 iHIIMMU YYaCHUKaMU CIIPAaBU
mpo GaHKPyTCTBO OOp:KHUKA. B Toii ke uac, Kogexkcom
Yxpainu 3 mporenyp 6aHKpPyTCTBa 3BOAUTHCA HAHIBEIlh
HeoOXigHicTh Ta MeTa PYHKITIOHYBaHHS TaKOI CUCTEMH,
OCKIJIbKU, AK yiKe 3a3HaUaIoCcs paHimre, 3a Kogexcom
IicJId CTBOPEHHS KOMiTeTy KpeauTopaM HaJaeThCs
MOXKJIUBICTD YCYHYTHU apOiTpasKHOI'0 KEPYI0UOTO CBOIM
pinteHHAM 6€3 Oy Ib-AKUX MOACHEHD Ta OI[IHKU POOOTH
apbiTpaskHOro Kepyiouoro. OgHaK, 3HOBY 3K TaKU, 3BeP-
TAIOUNCh JO IOPiBHAHHS i3 poOOTOIO CYA i, Ile 3BePHEH-
HS KOMITeTy KPeInuTOPiB IIPO YCYHEeHHA apOiTpaKHOTro
Kepyouoro Mo:KHa MOPiBHATH 13 IHCTUTYTOM BiiBOAY
cynni Bix posrsany cupaBu. Ilpu iboMy, HallioHAJIbHE
3aKOHOJaBCTBO Y KpaiHU He Iependavae MOKJINBOCTI
3aABJE€HHA HEBMOTMBOBAHUX BiIBOAIB y cucTeMi mpa-
BOCYIJs, Ha BIAMiHY BiJ OKpeMuX Jep:KaB aHTJI0-aMe-
PUKaHCBKOI mpaBoBOi cucrteMu. Bynb — siKa 3asBa
po BiaBix cyani mae 6yTy BMOTHUBOBaHOMO. B TOI ke
yac, 3a Komekcom YKpainu 3 mpoieayp 6aHKpPyTCTBa
apbOiTparkHUM Kepyounil mo30aBIeHUN MOYKJINBOCTI
3aXUCTUTHUCSA BiJl 3aABJI€HHA HOMY HEBMOTHUBOBAHOTO
BiIBOAY Ta BaXMCTUTHU CBOE IIPABO Ha IIPAILIO.

TakoK TOSUTUBHUM HAIPAMKOM ITi IBUIIIEHHA He-
3aJIe’KHOCTI apbiTpaskHOT0 KEPYIOUOro B MailOyTHEOMY
€ IepelaHHA KOHTPOJIbHO-TUCHTUILIIHAPDHUX QYHKIiHN
Bix MinicTepcTBa roctuilii YKpainu 10 cCAMOBPSATHUX
opraxisariii ap6iTpasKHINX KepyHoUunXxX 3a aHAJOTi€0
YCILIITHOTO IPUKJIaLy peasnisailii aBoKaTChKOI0 caMo-
BpaAnyBaHHA. I]e HOBOBBeIeHHSA 3HAUIILIO 3aKPillJIeHHA
y Komexci Ykpainu 3 mporienyp 6aHKpyTcTBa. B TOii ke
yac, HeTATUBHUM MOMEHTOM € TaKO0K TapaJiejibHe icHy-
BaHHA QYHKI[IH KOHTPOJIIO HaJ apOiTpaskHUM KepyIOUunM
3 OOKY JIep:KaBHOTO OPraHy 3 MUTaHb OaHKpyTcTBa [3].

Opnuaxk, 6iIbII0I0 MipOI0, HEe3aJIEIKHICTh apOiTpask-
HOT0 KepyI4oro GopMyeTHCS H10T0 0COOUCTUMU Ta IIPO-
deciiHIMU AKOCTAMH, AiJIOBOIO PEIIyTaIli€o.

OcTaHHIiM YacoM iHCTUTYT OaHKPyTCTBa B Y KpaiHi
IIOCTYIIOBO HAOKUPAE CUIIY, POCTE KiJbKicTh apbiTpaskHIX
KepyouuXx i, IK HACJiJOK, 30ibIITyEThCS KOHKYPEHITiA
Ha pUHKY mpatii apbiTpaskHUX Kepyounx. Bee 6ibIrioro
3HAUEeHHS ITOUYMHae HabyBaTHU CIIPaBKHill mpodeciona-
JisM y ik cdepi.

IIpodecitinmii apbiTparkHUA KePyOUnil — IIe JII0-
IWHA, 1110 BOJIOi€ 3HAHHAMHY i HABUUKaMU IPAaMOTHOTO
IOPUCTA, AOCBiTUEHOT0 €KOHOMiCTa i TOHKOTO IICUX0JIO0Ta,
a TOJIOBHE, IO MA€ YIIPaBJIiHCbKUU JOCBiI.

AJle He MeHIII Ba;KJIMBY POJb BifirpaioTs i ocobu-
cTicHi sKocTi. ApOiTpasKHUI KePYIOUNi MIOBUHEH MAaTH
IysKe BUCOKY CTilIKiCTB O cCTpeciB, HABiTh B eMOIIilTHO
HaCUUYEeHUX CUTYyallifgX BiH IOBUHEH BMiTU npuiiMaTtu
pamnioHanbHi pimmenHsd. I, 3BUyaiiHo, He HA OCTAHHBOMY
MicIli 3HaXOAATHCA YECHICTD 1 mopAaHicTs [1].
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Ockinpku crnenudika IissIbHOCTI apOiTparkHUX Kepy-
IOUMX TaKa, I110 IM JOBOAUTHCS CITLIKYBaTHCA 3 PIBHUMU
JIIOABMU i TpymaMu Jro/iei, BOHY ITOBUHHI OyTH MaicTpa-
MU CIIJIKyBaHH. | He TIIbKY 3BHAXOAUTH CIIiJIBHY MOBY
3 PiBHMMU JIOIbMU B PIBHUX CUTYyallifdX, BUCIYXOBY-
BaTHU i MOTOMKYBAaTU NYMKU i iHTepecu piBHUX CTOPiH
B IIpOIeci IIeperoBopiB, aje i e)eKTUBHO IIePeKOHYBaTH
iHIIMX y ¢BOifi TOUIIi 30pPY, a B pasi HeoOXigHoCTI miTu
i Ha po3yMHUI KoMIIpoMic.

IIpogeciomnaniam ap6iTpakHOTO KePYyIOUOTO 3aJIe-
JKUTBD, IIEPII 34 BCe, BiJ IOTO MPAKTUYHOTO JOCBiay i Te-
OpPEeTHYHUX HABUYOK. PeryiiapHe HaBUaHHS HeoOXigHe
LI YCIIIITHOTO aHTUKPU30BOT'O KEPYIOUOTO.

3BUUAaHO K, HABITH My Ke XOPOIINii mpodecioHas
He MOJKe TOOUTUCS Pe3yabTaTy, MIPAIlIoI0UN ITOOUHITI.
Icuye mpaBmIo B po0OTi apbiTpasKHOro Kepyouoro, xoua
i He 3aKpimIeHe 3aKOHOJABYO, ajie BUBEIEHE YCTO eM-
MiPUYHUM MIJISAXO0M, II[0 CTAHOBUTH OCHOBY YCITiIITHOI PO-
60Ty apbiTpaskHOr0 Kepyruoro. [[yid mpoBefeHHA Oy Ib-
SIKOI 3 IpoIeAyp OaHKPYTCTBA apOiTpasKHUI Kepyounit
3a3BUYAN MTPUXOIUTH 3i CBOEIO KOMaH 010 (haxiBILiB, IIT0
BOJIOAiIOTH BICOKOIO KBasipikalriero B obsacTi mpasa,
Ooyxrainrepii, MeHem:KMeHTy. AGO BiH CIIiBIIpAIfIO€ 3 IIPU-
BaTHUMU (axiBIAMU, a60 3 KOHCAJITUHTOBUMU KOMIIA-
HifgMH, 1110 CIIeIiaaidyioThesd B 00acTi 0aHKpPyTCTBA.

3HATH 3aKOHOIaBCTBO, OPi€HTYBATHUCSA B MOJiTHUHIN
i exoHOMiuHil cuTyarii, e¢)eKTUBHO OpPraHi3oByBaTHU
CIIiJIBHY POOOTY, BECTH YCIilIHi Ieperosopu, BMiTu
BUpIilTyBaTH KOHQIIKTU — Iie HaltHeoOXimHimIi AKO-
cTi mpodecioHasia B aHTUKPU30BOMY YIIPABJIiHHI, AKi
i MOBBOJIAIOTH HOMY MAaTH YCIIIITHY PeIyTalliio.

AHTUKPHM30Be YOPABJiHHA — OpPUKJIaAHA HayKa,
i 6iapIIy uacTUHY IpodeciiHnX 3HaAHbL apOiTpaKHUI
KepyIuuil OTPUMYE B IIporeci po6oTu.

BucHOBKHY 3 JaHOTO JOCTIAKEHHS i MEePCIIeKTHBHU
mOoJAJbIINX PO3BITOK Yy JaHOMY Hanpami. [[i1a cupo-
IIeHHA po0OTH apOiTPaKHOTr0 Kepyouoro Ta oro mpo-
deciiitHOTO POCTy, MOAOJaHHA KOPYHIIil y mpolieaypax
GaHKpPyTCcTBa HeoOximui sminu mo Kogekcy Ykpainu
3 mpoleayp 6aHKPYyTCTBa, HAIPaBJIEHI HA peasibHE,
a He IeKJIapaTUBHE ITOCUJIEHHA IPUHITNIY HE3aIEMXK-
HOCTi apb6iTpaskHOT0 Kepyouoro, 30KpemMa, B YaCTUHI
OILIATU MOCJIYT apbiTpaskHOT0 KepPyHUoro, 3MeHIIIeHH
KOHTPOJIIO HAJ AifAJIbHICTIO apOiTpaskHOTO KEPYIOUOTO
Ta MOCUJIEHHA POJIi caMOperyJIiBHUX opraHisariii. Bpa-
XOBYIOUU YMCJE€HHI HETOJI KM 3aKOHOJABCTBA B YACTUHI
peryJIiroBaHHs ITPABOBOTO CTATYCY apbiTpakHOTO Kepy-
IOUOTr0 aKTyaJbHUMU € MOJAJIBII HaYKOBi pO3po0OKHT
3 MUTAaHHA IOPUAUIHO-TICUXOJIOTIYHNX aCTIeKTiB IIPU-
WHATTA PillleHb apOiTPaKHUM KePYIOUNM.
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NCTOPUN CTAHOBJIEHUA N POJIN B 3ALLUTE NPAB YE/IOBEKA

OMBUDSMEN INSTITUTE: THEORETICAL-LEGAL ASPECTS
OF HISTORY FORMATION AND ROLES IN PROTECTION OF HUMAN RIGHTS

AHoTauig. CTaTTs NpucBsSYeHd gocigeHHI0 MOHATTS oMOYgCMeHd, iCTOpPMYHI eTanu 1io2o GopMyBaHHSI, PO3BUTKY, POib
y POPMYBAHHI iIHCTUTYTY 3axmCTy Npas i cBOO0G 2poOMAgsiH rMepeqg gepxaBoto. PO32/1sIHYTO OCHOBHI PyHKLii YNOBHOBAXeH020
BepxoBHoi pagu YkpaiHu 3 npas oguHu, posib NapAaMeHTCbKo20 KOHTPOJIK NPy 3aXMCTi Npas i cBo60g A0gUHMN.

KmoyoBi cnosa: npasa, noguHa, oMOygcmeH, GyHKUii, TapAaMeHTCbKMi KOHTPO/Ib.

AHHOTaums. CTaTbs MOCBALLEHA MCCAegOBAHMIO MOHATUS OMOYJCM3IHA, MCTOPUYECKME ITAMbI POPMUPOBAHMS, PA3BUTHS,
posib B pOPMUPOBAHNM MHCTUTYTA 3ALUMTbI MPAB 1 CBOOOG 2PAXKGAH Mepeg 20CygapcTBOM. PACCMOTPEHO OCHOBHbIE PyHKLINN
Yo/ HOMOYeHH020 BepxoBHO20 CoBeTa YKpamHbl Mo npaBam YenoBekd, po/ib MApIAaMEHTCKO20 KOHTPO/S B 3dwuTe rnpas 1
cB060g Yenosexa.

KnioueBble cnoBa: npasa, yenosek, oMOygcmeH, PyHKLMM, NAPAAMEHTCKUIA KOHTPOIb.

Summary. This article is dedicated to exploring the concept of the ombudsman, historical stages of its formations and devel-
opment, role in the formation institute for the protection humans rights and freedoms before the government. The main Ukraine
Ombudsman functions, the role in parliamentary control in protection human rights and freedoms have been considered.

Key words: rights, human, ombudsmen, functions, parliamentary control.
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Hoc'raﬂomca mpo6aeMu. Po3riisaz posti Ta 3HaUMMOCTi
iHCTHUTYTY OMOyICMeHAa B 3aXUCTi IIPaB JIIOAUHHA,
icToprYHi BUTOKY HIOT'0 CTAHOBJIEHHS Ta MiCIle B CUCTEMi
IepyKaBHUX 1 CYyCHIJIBHUX CTPYKTYP YKpaiHu, Ha HaIIl
TIOTJIA, € AaKTYaJbHOI0 HayKOBOIO IIPOOJIEMOIO Ta TIOTPedye
TIOJTAJIBITIOTO TEOPETUKO-TIPABOBOTO JOCTiIPKEeHHA. AIKe
mpaBa i cBoOOaM JIIOUHY Ta TPOMAAAHNHA € 3HAUNMUM
KOMITOHEHTOM IIPABOBOI CHCTEeMU IIeBHE JII0001 cyuacHol
nmepekaBu. A 11100 YKpaiHu To, AK 3a3HaueHo B KoHcTUTY-
1ii, 1e € 3MiCTOM i CIPAMOBaHICTIO AEP:KaBU Ta ii TOJIOBHUM
000B’s13K0M. AJjte pa3oM 3 TUM MOTPeba y CTBOPEHHI YMOB
IIJIsI TIOKPAIIeHHA cCTaHy 3abe3lleueHHs Ta peasisallii mpas
JIOOUHU, 8 TAKOK YIOCKOHAJIEHHS MTPOIEAYD 3aXUCTY
TIOPYIIIEHUX IIPAaB, € IEPMAHEHTHUM SIBUIIEM He 3aJIe3KHO
BiJ Ilepiony icHyBaHHA He3aJIe}KHOI YKPAlHCHKO]I JeprKaBu
HEe3aJIeXKHO BiJl TH UM iHIMX i1 OUiILHUKIB.

AmnHari3 ocTaHHIX HAYKOBUX JOCJIIKEeHb Ta My0TiKa-
wiit. [TocaimKeHHAM IUTAHHSA icTOpUYHOI HeobXigHocTi
Y CTBOPEHHI iHCTUTYTy oMOyaCcMeHa, SKUI CTOITh Ha
3aXMUCTi IpaB i cB0OOO TPOMAaAAH IIepes AeprKaBoIo,
TOCTifHO 3BEPTAIOTHCA AK BiTUMBHAHI TaK i 3apy0iskmi
HaAyKOBIIi, 3okpeMa: Bpaug M., Komumiko C. [4], Bum-
koBchKa B. 1. [5], Kocinos C. A. [6], Menex B. B. [8],
Pubanko K.P.[11] ra ianmi. Pasom 3 Tum mogasibiie
IOCHiAKEeHH POJIi iHCTUTYTy oMOyZcMeHa B YKpaiHi
6e3 cyMHiBY mToTpebye JO4aTKOBOI yBaru.

IlocranoBka 3aBmaHHA. 3aBHaHHSIM I[iel cTaTTi €
TEeOPeTUKO-IIPaBOBEe JOCIIiAKeHHA icTopii HeoOxigHO-
CTi BUHUKHEHHSA Ta IOAAJBIIIOrI0 CTAHOBJIEHHSA iHCTHI-
TYyTy OMOyICMeHa, HOro MOHATTS Ta BIIPOBaIKEeHHA
B 3aKOHOJJaBUO-IIPABOBY pPeaJIbHiCTh YKPAiHCHKOI JIep-
*KaBU i CyCIILJIbCTBA.

Buxaan ocHoBHOTO MaTepiaay. Ha cyuacHomy erarri
IUBLJIi3aIiliHOr0 PO3BUTKY JIEePsKaBU i CyCIIiJibCTBA He-
00XiZHICTH YTBOPEHHA iIHCTUTYTY OMOYACMaHa IIOCTAE
mepenyciMm Tofi, KO HasABHI iIHCTUTYTU 3aXUCTY IIPaB
JIIOMVHY HEJJOCTATHLO e(heKTHUBHI, BHACIIJOK YOT0 I BU-
HUKae moTpeda B JOJaTKOBUX MeXaHi3Max ixX 3aXucTy [,
c. 93]. PeasbHuii 3aXuCT IpaB JIIOAUHU i IKPITLIIOIOTHCA
HasABHICTIO B JepP:KaBi CCTEMH BiIIOBiIHUX OpraHis,
3HAKOBOIO CKJIAJ0BOI0 AKUX € OMOY/ICMEH.

«OMOyACMEeH» — CJIOBO IIIBEACHKOT0 MOXOIMKEH-
HS, 1110 OBHAYAE «IIPEJICTAaBHUK YMiXOCh iHTEepeciB» [5,
c. 92]. Buepiue et incturyT Bunuk y IlIsemnii. Inea
loT0 CTBOPEHHA HaJIeKUTh Kopouio Kapay XII, axkuit
npusHauuB y 1713 pori BepxoBHoro OMOGyncMeHa IK
CBOTO 3aCTyIHUKA Ha 4ac ¥oro BiCyTHOCTI B KpaiHi.
IacTuTyT MapIaMeHTCHKOro oMOycMeHa OYB CTBOPEHI I
y lIIBernii y 1809 poiii B mpoIlieci mocujieHHA mapJia-
MeHTapuaMy, PO3IOAiNY ITapjJaMeHTChKOI Ta ypAg0BO1
(xKopoaiBcbKkoi) Bragu. K i KOposb, mapjaMeHT HaOyB
IpaBo IPU3HAYATU CBOT'O OMOyACMeHa, AKUi 0yB abco-
JIIOTHO He3aJIeKHUH Bil BUKOHABYOIL BJIaIU i TOJIOBHUM
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1or0 3aBIAaHHSAM CTaB 3aXMCT HpaB rpoMaasta. CBoro
IifgJbHICTB BiH 31ilicHIOBaB y ()OpPMi mepeBipok Ta pos-
cJIiyBaHb 3a CKapraMu rpomMazsAH [5, c. 92]. Ha mouaTky
XX cT. iHCTUTYT OMOYyACMeHa moupuBesa B PiHaaumii,
Hopsgerii, Hanii, Beiuko6puranii Ta in. B mux kpainax
BimOyBaeThCA MOCTYyIIOBA TpaHchOpMAIlisd iHCTUTYTY
om0OyacMeHa B IIPaBO3aXUCHUI Oprad, AKOMY HaJaHO
3HAYHIi ITpaBa B rajysi mapJaMeHTChKOTO KOHTPOJIIO 3a
JOTPUMAHHSIM OpraHaMU YIIPABIiHHSA YNHHOTO 3aK0HO-
IaBcTBa y chepi mpas aoauau [9].

Ilepion sakinuenna [[pyroi cBiToBOI BiiiHM ¥ 10 KiHIIA
80-x pokiB XX cT. XxapaKTepU3yeThCA KOHCTUTYI[iHAHO-
IIPaBOBUM IPOIECOM YTBEPAIKEHHA iIHCTUTYTY OMOYI-
cMeHa y CBiTi Ta 3HAUHUM PO3UINPEHHAM MacIiiTabis
#oro 3amrpoBaIKeHHA U iCTOTHUMY BigMiHHOCTAMM
cXeMHU IIbOT0 iHCTUTYTY B pisHUX KpaiHax. [3, c. 9].

IIIe y 1959 pori yuacauku KoHdepeHItii Opramisarrii
06’equannx Hariit 3anponoHyBaIn IMOIMUPUTH I
iHcTHUTYT Ha BCi mep:kaBu cBiTY [5, ¢. 92]. B 1eii mepiofg
3aIPoOBaJPKeHHA iHCTUTYTY oMOyIcMeHa BindyBastocsa
AK B pecniyOirikax, Tak i B MoHapxiuamnx kpainax (Be-
nauka Bpuranisa, Icnania, Hawisa, Higepaaunnu ra in.),
a TaKO0K 3iMCHIOETHCS MOT0 reorpadiuHe moMIMpPeHHs,
3aBaAKU AKoMy y 1978 porri crBopero MixHapogHMi
iHcTHTYT OMOyACcMaHa, a B 1988 p. — €BponeiicbKoro
iHcTHTYTY OMOyncmana [3, c¢. 19]. Ha choronui incTH-
TyT oMOyacMeHa fie 6inbir Ak y 100 gep:xaBax cBiTy.

HactynHuM eTanmom cTaHOBJIEHHSA iHCTUTYTY OM-
oyncMmeHiB € KiHenb 80-x pokiB XX cToaiTTsa, came
B Iiell uac B CBiTi npoxoaaTh pyHIaMeHTa bHI 3MiHUI
TIOB’ A3aHi 3 PO3BAJIOM TOTAJIiTAPHOI CUCTEMU, TVINOOKOL
COITiaJIbHO-€KOHOMIYHO], ITOJIITUYHOI Ta TYXOBHOI KpU-
31, 00pOoTHLOU 3a pagUKaIbHI eKOHOMIUHI Ta MOIiTUYH
3miHu [3, c. 19].

3aBAsAKY I[OMY €TaIly IIOCTYIIOBO chopMyBaiacs
cyJacHa MOJeJIb iHCTUTYTYy OMOyACMeHa, KA 3aJIUIIa-
€THCA OTHUM i3 BaKJIMBUX KOMIIOHEHTIB HAI[i0HAJIBHOTO
MeXaHi3My 3aXMCTy IIPaB JIOAWHU Ta TPOMaAAHNHA, Ta
BOJHOYAC CTAE MiKHAPOJHO-IIPABOBUM 3aCO00M 3aXUCTY
gronusu [3, c. 20].

BusHaueHHs MicIld iHCTUTYTY oMOy/IcMeHa B Me-
XaHi3Mi AepsKaBHOI BJIaM BaKJINBE AK Y TEOPETUKO-
IpPaBOBOMY, TaK i B IPAKTUYHOMY aCIIeKTaX, OCKiIbKH
CTOCYETBCS: CTATYCYy CAMOTO iHCTUTYTYy OMOyACMeHa,
#ioro pas Ta 000B’A3KiB MO0 iHIIINX OpTaHiB BIALM;
MicItd 3HaxomMKeHHa oMOyAcMeHa B CUCTeMi OpraHiB
IepsKaBHOI BJIaIU BiJl UOTO 3aJIEKUTH XapaKTep HOro
GYHKIIIN; a TAaKOXK POJIi OMOy/ICMeHa B CTPYKTYPi Bu-
IUX OPTaHiB Aep:KaBHOI BJIaAU KpaiHu, 1110 CIIPUSATIME
BUPIIIIEHHIO PAAY iCHYIOUMNX ITP00IeM B3a€EMO/Iil MoK
epsKaBHOI BJIaqu, 3a0e3IeYeHHIO ONITUMAJIBHOTO (QYHK-
mioHYBaHHA AEPyKaBHOTO MeXaHi3My i mTpaKTUYHOIL
peanisairii mpuHIIUITY TTOAiay Baagu [3, c. 20].
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AxImo aHagizyBaTH 3HAYUMICTL iHCTUTYT OMOYI-
cMeHa OiJIbII IeTalbHO, TO IIIJTKOM OOI'PYHTOBAHOIO €
IyMKa HayKOBIIiB, II[0 BiH PiBHOIO MipOI0 HAJIEKUTH AK
Jlep:KaBi Tak 1 rpoMaAHCHKOMY CYCHiIbCTBY, OCKITBKY
BUpinIye 1 KOHMIIKTU AepKaBHUX 1 iIHAMBITyaIbHUX
inTepecis. OMOyACcMeH HaZae JOIIOMOTY IrpoMaadHaM,
CIIOHYKAIOUHU Pi3HI iHCTUTYTH Mep:KaBu BUKOHYBATU
CBO1 000B’ A3KHM HaJIeKHUM unHOM [6, c. 7].

Amanis mpaB, 060B’A3KiB Ta OCHOBHUX HAIPAMIiB
IigabHOCTI OMOYACMEHiB CBiTUUTD, 1110 Y CBiTi icHYe
TPU MOJEJIi IIbOTO iIHCTUTYTY: BUKOHABUMUIL OMOY/ICMEH,
Hes3aJIe:KHUI OMOYACMeH i mapiaMeHTChbKUM OMOyICMeH.

BukoHaBuuii oMOyJCcMEH € OPraHOM BUKOHaBUOIL
Baagu. Bin mpu3HaYaeThCSa KOPOJIEM, YPAIOM UM TIpe-
BUAEHTOM i MiIKOHTPOJMbHMUY 1 miA3BiTHUH tiomy. [eit
iHCTUTYT ABJsAE cO60I0 CaAYKOY (TTOcamoBy 0coby), AKa
XapaKkTepUsyeThCS TUMU 3K PUCAMU, 1110 I 3aKOHO/1aB-
uyuii omOyacMeH. Bin € om0y cMeHOM 3 KOHTPOJILHO-
HaTJIAA0BOI, IIPAaBO3aXMCHOI CIYKOU, KA OTPUMYE
CKapru Bix rpomMajaH, 4yl IpaBa NOPYyLIeHi AiamMu
Iep:KaBHUX OPTaHiB, UM mocamoBux ocib. [Tpukaamzom
IisJILHOCTI BUKOHABUNX OMOYACMEHIB € OKpeMi mraTu
CIIA[7,c.1,6,c.6].

Hesane:xuuii om0y cMeH MOKe MPU3HAUYATUC AK
IPe3ueHTOM, TaK i mapJIaMeHTOM, Iic/IA MPU3HAUeHHA
BiH cTae caMOCTiMHUM i He MiATOPATKOBYEThCA TOOa-
JKaHHAM OpTaHy, AKWUi oro mpudHauus. Taxka Momeab
icuye B Ilopryranii (mpoBenop focturiii), Hami6ii Ta
Hinepnannax.

ITapnamMeHTCHKUIT OMOyICMeH, K B Y KpaiHi, mpu-
3HAYaAEThCA a00 00MPAETHCI HA TOCAy OPTaHOM 3aKO-
HOJABYOI BJIaAN, 3Ai1ICHIOE IPABO3aXUCHY OiAJbHICTH
Bijx Tioro imMeHi, € He3aJIe:KHUM IIPU BUKOHAHHI CBOIX
IIOBHOBA’KEHbB Ta i€ B MeKaX MEeBHOTO CTPOKY, V CBOIH
IiAnbHOCTI NiA3BiTHU napiamMeHTy. Bin BucTymnae Ak
OpraH mapJaMeHTy i 3HaXOAUTHCA B CUCTEMi 3aKOHO-
maBuoi rinmku Biaagu. [Ipu mbomy Ha BigMiHy BiJl BUKO-
HABUYOIO i He3aJeKHOr0 OMOYICMeHiB, KOHTPOJb AKUX
MOIIUPIOETHCA AK HA 3aKOHOIAaBYY, TAK 1 HA BUKOHABYY
BJaay, TOJIOBHUM 3aBIAHHAM IIapJIaMeHTChKOT0 OMOYI-
CMeHa € KOHTPOJIb 3a AiAJBHICTIO BUKJIIOYHO BUKOHABYOL
Biagu — amMimicTparii Ta ii mocamoBux oci6 [3, c. 21].

B okpemy rpymny HayKOBIIi BUAIIAIOTEH KOJeTiaabHy
OMOYACMEHiBCBKY CIy:KOY, KA XapaKTepPU3yEThCA
TUM, 1110 PYHKIIiI I[bOT0 iHCTUTYTY BUKOHYIOTHCS Je-
KizbKoma ocobamMu ogHOUYACHO. [IpruomMy Taki cay:x6u
GYHKIIOHYIOTH a60 ¥ BUTJIALL KOMicii, Koy pimeHHa
B CIIPaBi yXBaJIOIOTHCA KOJIETiaJIbHO YWiIeHaM1 KoMicii,
a60 y BUTJIAAL 00’ e JHAHOI CIIyKOU OMOy/ICMEHiB, e
KOKHUM i3 HUX IIPAaIlIOE Ta IIPUNMAE PillleHHs aBTO-
HOMHO. [ITUpOKe PO3MOBCIOMKEHHA KoJleTiaabHa (popMa
iHCcTHTYTY OMOyACcMaHa AicTasa Ha appPUKAHCEKOMY
KOHTHHeHTi [7, c. 1].

Cepen icHyounX MoOAeJel iHCTUTYTY OMOy/ACMeHa
Hali0iJBIIIOrO IIOMINPEeHHA ¥ CBiTi oTpuMaJa mapJja-
MeHTChKa. AJKe apJaMeHTChbKUll OMOyICMeH BOJIOTIE
JIOCTATHBLOIO He3aJIeKHICTIO /I 3A1iCHEeHHS KOHTPOJIIO
3a BUKOHABYOIO BJIA0I0 ¥ c(hepi 3abes3meue s i 3aXUCTy
mpas i cBoOO JIOAMHY i TPOMAASIHIHA OpramaMu riel
Bianu [6, c. 7].

B Vkpaini omOyacMeH HOCUTD iM’s1 — YIIOBHO-
BasxeHUU BepxoBHOI pagu YKpaiHu 3 npas JIOAU-
HU. 3aIIpoBal»KeHHs B HAIITi# Jep:KaBi cmeriaabHUX
KOHTPOJILHO-HATJIIAOBUX OPraHiB, cepel HUX i TAKOro
AK YIIOBHOBAsKEHOT0, € HACJIiJKOM TOT0, II[0 CYCHiJIbCTBO
yoKe YCBiIOMIJIO HeoOXiJHIiCTh IMTOCTiIMHOTO KOHTPOJIIO
3a Baamoio. KoHTPOJIb cupusie ofep:KaHHio 00’ €KTUBHOL
indopmarnii opo Bci chepu :KUTTA AeprKaBU Ta CYCIIiIb-
CTBa, BiH ycyBae aTmoc(epy HeJOBipu MiK JIOAUHOIO,
CYCIIiJILCTBOM i Iep:KaBOI0, JO3BOJISIE 00’ €EKTUBHO OIIi-
HUTU (DYHKI[IOHYBaHHSA MeXaHidMy Jep:KaBHOI Biaau,
3’scyBaTH, HACKLIBLKY e(eKTUBHO Ta CYMJIIHHO B paMKax
YHMHHOTO 3aKOHOaBCTBA eP:KaBHi cayK00BIli, opranu
JlepKaBHOI BJIaIV Ta MiCII€BOI'O CAMOBPALYBAHHA BUKOHY-
IOTh CBOi 000B’ A3KH IIepe] IPOMaSHAMU, CYCIiJIbCTBOM.
ITe € BasKIUBUM KPOKOM J0 BUBHAHHSA Ta (DOPMYBaHHSA
B YKpaiHi KOHTPOJIbHO-HATJIALOBOI MJIKu Biagu [3, ¢. 21].

HianpHicTs iHCcTUTYLIT YIOBHOBakeHOT0 BPY 3 pas
aoauHu nependauvena Koncruryiieo Ykpaiau 1996
POKY, B AKill 3a3HaY€HO, ITT0 Y TOBHOBAYKEHUI 3/IiICHIOE
mapJaMeHTChKUU KOHTPOJIb 3a JOAEPKAaHHAM KOHCTU-
TYLIifHUX IIpaB Ta cBOOO JTIOAWHY Ta rpoMaadanmHa [1,
c. 28]. IIpaBoBi ocHOBU 06paHHA Ta AiATBHOCTI ¥ IOBHO-
BaskeHoro BPY Busnaueni came 3akonom Ykpainu «IIpo
YnosaoBaxkenoro Bepxosuoi Pagu Ykpainu 3 npas
goauHM» Bix 23 rpynua 1997 pori [2].

YnosaoBa:keuuit BPY chopmyBaBcsa y paMKkax map-
JaMeHTapusMy i, BIATIOBiTHO /10 KOHIIENIIi] ITOAiTy BJa-
IV, Ha TIePIIIOMY eTalli CBO€El AiAJTbHOCTI ITi ATTOPAIKOBY-
BaBCA 3aKOHOAABYIN BIai, IiAB y paMKax IIapjaMeHTy
i BBa’KaBCs MOTO0 IOMOMisKHUM opranom [3, ¢. 17]. Taka
MO/IeJIb 301JIBIITyE MOMKJINBOCTI oMOyAcMeHa BILIMBATH
Ha OpTaHU YIIPABJIiHHA i TOCUIIOE TO3UITiT mapaaMeHTy
B TaJIy3i KOHTPOJIIO 38 BUKOHABYOIO BJIA0I0. ¥ TOM JKe
yac BUKOHABYi oMOyACMeHU POOIATH BUKOHABUY TLIKY
BJIaIU J€MOKPATUYHIIIIO0, THYUYKIIITOI0, JTibepaabHiIlIoH0n
B IfapuHi npas JjroauHu [3, c. 17].

BaskiuBo, 1110 caMe 3aKOHOZAaBY0 KOHCTATOBAHO,
110 METOI0 MapJIaMeHTChKOTO KOHTPOJIO, AKUH 3ailic-
HIOe YnoBHOBa:xkeHUt BPY 3 mpas JqroguHM, € 3aXUCT
IIpaB i cBOOO JIIOAMHY i FPOMAagAHIHA, IIPOTOJIOIICHNX
Koncruryiieo Yrpainu, sakoHamMu YKpaiHu Ta MisKHA-
POOHMMU AOTOBOpaMM Y KpaiHU; Aoep:KaHHA Ta IIoBara
JIo TIpaB i cBOOO JIIOAMHY i rpOMaAdHUHA Cy6’ eKTaMu,
3a3HAYEHUMU Y CTATTi 2 3aKOHY IIPO ¥ HOBHOBAKEHOTO
BPYVY; sanobiranus mopyIiieHHsaIM IpaB i cBOOO T JTIOAUHYT
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i rpomagaHuHAa a00 COPUSAHHS 1X IIOHOBJIEHHIO; CIIPH-
SHHS IPUBEAEHHIO 3aKOHOTaBCTBA Y KPaiHU IIPO ITpaBa
i cBoGOAM JIOAWHY i TPOMAAAHNHA ¥ BiAIOBiAHICTE
3 KoHcTuTy1ieo YKpainu, MisKHapOZHUMU CTaHIaP-
TaM® y IMi#l raaysi; MoJinmIeHH i momaabIITIni PO3BU-
TOK Mi’KHapOMHOTO CIiBPOOIiTHUIITBA B Taysi 3aXUCTy
mpaB i cBOOOJ JIOAWHY i rpoMagAHNHA; 3an00iranasa
OyIbL-AKUM (popMaM AUCKPUMiHAIIT 111010 peasisarrii
JIOJUHOIO CBOIX IIPaB i cBOOOMA; CIPUAHHS IIPABOBi
iH(bOpMOBAHOCTI HaceJIeHHA Ta 3aXUCT KOHQDigeHIIitiHOI
ingopmarrii mpo ocoby [2].

Ceporo mgisabHoCcTi YmoBHOBaskeHoro BPY e Bix-
HOCHHM, 1110 BUHUKAIOTE IIPU peaJsisallii mpas i cBo6o
JIOAWHY i TPOMaAdHUHA JUIIE MijK IPOMaAIHUHOM
YKpaiuu, HesaJeKHO Bif fioro Miciia mepeOyBaHHA,
iHOo3eMIIsIM UM ocobaM 0e3 rpoMaAHCTBA, AKi mepedy-
BalOTh HA TePUTOPii YKpaium, Ta opraHaMu Jep:KaBHoL
BJIJU, OPTaHAMHU MiCIIEBOTO CAMOBPAAYBAHHA Ta IX I10-
caJoBUMM i cary:k00BUMU ocobamu [8, c. 50]. SBHaunMuMm
3aKOHOJABUUM IOJIOKEHHSIM € TAKOK T€, IT[0 YIIOBHO-
BaskeHuit BPY 3xificHIOE CBOIO IiAJAbHICTE Ha IigcTaBi
BimoMocTel IIpo IIOPYILeHHA IpaB i CBOOO JIOOUHN
i rpoMagssHUHA, SKi OTPUMYIOTHCSA 3a 3BePHEHHAMU
rpomMaasaH YKpainu, iHo3eMI[iB, 0cib 6e3 rpoMagsaH-
CTBa YU iX IIPeJCTaBHUKIB; 3a 3BePHEHHAM HAPOIAHUX
IenyTaTiB YKpaiHy; a TaKOsK 3& BJIACHOIO 1HiIiaTHBOIO.

Tomy BasKJINBO, 110 iHCTUTYT OMOYyACMeHa MOJKe
OTPUMYBATHU CKapru Bif 0yab-KOTO0, 3BiTyBaTHU mepes
mapJaMeHTOM Ta 3BepraTucs A0 KoHCTUTYIiliHOTO
CyAy; Mae IUPOKi MOBHOBAaKEHHA 00 OTPUMAaHHA
iH(opMmarrii Ta IpaBo BHOCUTY NOJAHHSA BCiIM Iep:KaBHUM
opraHaM. A TaKo:X — Bifirpae Ba:KJIUBY PoJb y cdepi
3axmcTy cBoOoAM iH(opMarlii, 3amobiraHHs TOPTypam
Ta 60pOTHLOM 3 AUCKPUMiHAIliEIO.

IokasoM yCIiIHoi podOTH € JOCUTH BUCOKUI PiBEHB
OBipU HACeJIEHHA IO ¥ TOBHOBAKEHOTO 3 IIPAaB JIIOJUHU.
3rifHo 3 HeIloJaBHIM OIIMTYBAHHS, IIe HalOiIbII edek-
TUBHA iHCTUTYIIiA cepel] yCixX mep:KaBHUX opraHis [4].

BucuoBok. Ot:xe inHcTuryT OMOyAcMeHa Oe33arie-
PevYHO € BasKJIMBOIO i HE0OXiAHOIO JIAHKOIO B IIpoIieci
3aXUCTy IPaB JIOAVHU i TPOMaAHIHA Y TOMY YUCJi 1
Bij TOPYIIIeHb 3 60OKY OPraHiB BJAAU YU iX ITOCATOBUX
oci6. IIpoTe Bix moTpedye JOAATKOBOT'O PO3MEIKYBAHHS
KOMIIETeHIIill, B0KpeMa, B YACTUHI CyIOBOTO 3aXUCTY.
Taxo:K, TOTOAKYIOUNCH 3 TYMKOIO HAYKOBIIiB BaK-
JIMBO HATOJOCUTH i HEOOXITHUM € MiABUINEeHHSA PiBHA
MOHITOPUHIY JOTPUMAaHHA IIPaB cCaMUM YIIOBHOBA-
JKEeHUM 3 TTPaB JIOJUHYU YU HOT0 IIPeICTAaBHUKAMU Ta,
AK HaCJIIOK, ITI0OYaTOK POSIJIALY CIIPAB 3a BJIACHOIO
imimiaTuBolo, AKi Ha JaHUi MoMeHT Maiixke y 100%
BUIIAQIKiB POSIIOUNHAIOTHLCA 3a 3aABaAMU CAMUX 0Ci6 Uu
ix mpencraBuukiB [10].
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AHortauisi. CTaTTa MICTUTb KOMIIEKCHE GOCTIg)KeHHS ICTOpIi pO3BUTKY T4 CTAHOB/IEHHS IHCTUTYTY 3BiibHeHHS Big KpUMi-
HANbHOI BIgMOBIGANbHOCTI K HAMBAX/MBILLIOI NepegyMoBM POPMYBAHHS Cy4ACHO20 CTAHY Lib020 iHCTUTYTY KPUMiHANbHO20
npasa B YKpaii. Y npoueci BUKOHAHHS gocaigxeHHs 6Y10 3aCTOCOBAHO METOGU GOKYMEHTA/IbHO20 AHAAI3Y Ta CMHTe3Y, iCTo-
P1YHWIA, NOPIBHSAHHS, 00'€KTMBHOI ICTUHW, NI3HABALHO-AHAAITUYHWI TA iH. B pe3ynbTaTi HayKOBO20 MOLLYKY BUSIBSIEHO OCHOBHI
iCTOpuyHi TeHgeHUii po3BUTKY IHCTUTYTY 3BiIbHEHHS Big KPUMIiHAAbHOI BIgnoBiganbHOCTI, 06PYHTOBAHO iX BMAMB HA Cy4dcHe
KpUMIHAbHe 3aKOHOGABCTBO B Lili cdepi. ABTOpamu npoaHanisoBaHo ictopioepagito 3akoHogaB4020 3aKpinaeHHs 3BilbHEeHHS
Big KpMUMIHA/IbHOI BIgNOBIga/IbHOCTI 3 4aciB KMIBCLKOI PyCi go YMHHO20 HA gaHmi 4ac KpumMiHanbHO20 Kogekcy YKkpaiHu. Bcra-
HOBJIEHO, LLO BriepLLe HOPMMU, L0 MAKOTb CIPSAMYBAHHS HA MOM SKLLEHHS! KpUMIHA/IbHOI BigNOBIGaabHOCTI, 3'ABUINCD Y PYCbKili
lpasgi. 3 To20 yacy BignoBigHi NONOXKeHHs 3yCTPIuaIOTbCS B YCiX KOGUPIKOBAHMX AKTAX KPUMiHAIbHO20 30KOHOGABCTBA, M0-
BCSIKYAC PO3BMBAIOYMCH Y BiK PO3LUMPEHHS MeX Ta MigcTas 3BibHEHHS Big KPMMIiHAAbHOI BignoBiganbHOCTI. Taka 3deasnbHa
TeHgeHLjist Mana 00’ eKTMBHMIT XapakTep Ta 3HAKLLNA CBOE BigoOPaXeHHs HABITb Cepeq 3B1YAiB yKpaiHCbKO20 KO3aLTBA 3d YACIB
3anopisbkoi Civi. Cy4aCHWi CTaH iHCTUTYTY 3BiIbHEHHS Big KPUMIHAbHOT BIGMOBIGaibHOCTI CTAB PAKTUYHO KBIHTECeHLielo icTo-
PUYHMX HAMPALIOBAHD Y Lii cepi. Mo20 feHe3a npogoBXyeTbCS go Terep i, Ha gyMKY aBTOpIB, TpUBATUME y MAOyTHEOMY 3i
30epexeHHsIM 302a/1bHOI TeHgeHLii PO3BUTKY KpMMIHA/IbHO20 3aKOHOGABCTBA Y HAMPAMKY M0Ga/bLU020 BTiIeHHS JepXaBHO20
2YMAHI3MY, L0 MPOSBASTUMETHCS Y NOM'SIKLLeHHI Ta 3Bi/ibHEHHI Big KpUMIHAIbHOI BignoBiganbHOCTI 30 yMOB | 06CTaBuH, nepe-
Nk KOTpux Byge YgOoCKOHA/IIOBATUC, PO3LUMPIOBATUCh TA JOMOBHIOBATHCD.

KnoyoBi cnoBa: KpyMiHaibHA BIGNoBiGabHICTb, 3BiIbHEHHS Big KPUMIHA/IbHOI BIGNOBIGaabHOCTI, MOMIKLLIEHHS MOKAPaH-
H$1, icTopio2padisi KpUMiHanbHOI BIGMOBIganbHOCTI, 2eHE3UC KPUMIHA/IbHO20 3aKOHOGABCTBA.

AHHOTaAUMA. CTATbs COGEPKNT KOMIIEKCHOE MCCIegoBaHMe MCTOPUM PA3BUTUSI U CTAHOB/IEHNS MHCTUTYTA 0CBODOXGeH!s
OT y20/10BHOI OTBETCTBEHHOCTM KAK BAXKHeliLLei npegrnocbiiki $opMUpPOBAHMS COBPEMEHHO20 COCTOSIHMS 3T020 MHCTUTYTA
y20/10BHO20 NPABA B YKPauHe. B npoLecce BbIMONHeHNs UCCIegoBaHMS Oblin MpyUMeHeHbl MEeTOgbl GOKYMEHTA/IbHO20 aHANM3a
1 CUHTEe3d, UCTOPUYECKWI, CPaBHeHSs,, 0ObeKTMBHOM MCTUHbI, MO3HABATE/IbHO-AHANMTUYECKMI 1 gp. B pe3yaibTaTe Hay4HO20
MOUCKA BbIsiBIeHbl OCHOBHbIE MCTOPUYeCcKne TeHgeHLMM pa3BUTHSi MHCTUTYTA OCBOBOXGeHHs! OT y20/10BHOI OTBETCTBEHHOCTH,
000CHOBAHO VX BMSIHWE HO COBPEMeHHOe y20/10BHOe 3aKOHOgATebCTBO B 3TOM Cdepe. ABTOPAMM MPOAHAIM3MPOBAHA UCTO-
prozpagus npaBoBo20 pe2yMpoBAHMS 0CBODOXXJeH!s! OT y20/10BHOV OTBETCTBEHHOCTHM CO BpemMeH KueBCKOo# Pycu go npuHs-
TUsI gericTBYyIOLLe20 B HACTOSLLEe Bpems Y200BHO20 KOGeKca YKpauHbl. YCTAHOBNIEHO, YTO BRepBble HOPMbl, HaMpaB/ieHHbIe Ha
CMsi2ueHue y20/10BHOV OTBETCTBEHHOCTH, MOSBUANCH B Pycckoii [Tpasge. C Tex nop COOTBETCTBYIOLME MO/I0XKeH NS BCTPeqaroTcs
BO BCeX KOGUPMLIMPOBAHHbIX AKTAX Y20/I0BHO20 3AKOHOGATE/IbCTBA, MOCTOSHHO PA3BMUBASICb B CTOPOHY PACLUMPeHus 2paHuL
1 OCHOBAHMIi 0CBOOOXKGeH!s! OT y20/10BHOM OTBETCTBEHHOCTH. ITa 00Last TeHJeHUMs UMeeT 0ObeKTUBHbIN XapakTep U HaLWd
CBOE OTPaXkeHue B TOM uucie B 00bI4asX YKPAMHCKO20 KA3a4ecTBA BpeMéH 3anopoxckoli Ceun. CoBpeMeHHOe COCTOsIHMe MH-
CTUTYTa 0CBOBOXKGeHMS OT y20/10BHOV OTBETCTBEHHOCTH CTA/I0 AKTUYECKU KBUHTICCEHLMEN MCTOPUYECKMM 3AKOHOGATEbHbIX
HapaboToK B 370 cepe. E20 2eHe3UC MPOGOKALTCS §O CUX MOP U, MO MHEHMIO ABTOPOB, BYgeT Npogo/uKaThCs B gasibHesLem
C coxpaHeHnem obLLeii TeHgeHLMM pasBuTys y2010BHO20 3KOHOGATe/IbCTBA B HAMPAB/EHWM BOM/IOLEHMSs 20CYgapCTBEHHO20
2yMAHM3MA, MPOSIBAISIOLLEe20Cs B CMSI2YeHUM y20/I0BHOM OTBETCTBEHHOCTU M OCBOOOXGEHNM OT Heé Mpy HAMMYKK onpegenéH-
HbIX yCI0BMI 1 0OCTOSTENbCTB, MepeyeHb KOTOPbIX OygeT COBepLIEHCTBOBATbCS, PACLUMPSTHCS U GOMOIHSATHCS.

KntoyeBble c0Ba: y20/10BHAsI OTBETCTBEHHOCTb, OCBOOOXGEHME OT y20/I0BHOV OTBETCTBEHHOCTH, CMSIi2YeHMsl HaOKA3aHms,
McTOpro2pagdus y20/10BHOM OTBETCTBEHHOCTH, 2eHE3UC y20/10BHO20 3aKOHOJATe/bCTBA.

Summary. The article contains a comprehensive study of the history of development and the establishment of the Institute
of the special exemption from criminal liability as the most important prerequisite for the formation of the present state of this
institution of criminal law in Ukraine. Documentary analysis and synthesis, historical, comparison, objective truth, cognitive-
analytical, and other methods were used in the course of the study. As a result of the scientific search, the main historical ten-
dencies of the development of the institution of criminal liability exemption have been revealed, their influence on the modern
criminal legislation in this field has been substantiated. The authors analyzed the historiography of the legislative consolidation
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of the exemption from criminal liability from the time of Kievan Rus to the current Criminal Code of Ukraine. It is established
that, for the first time, norms aimed at mitigating criminal responsibility appeared in Russian Pravda. Since then, the relevant
provisions have been found in all codified acts of the criminal law, constantly evolving towards the extension of the borders and
grounds for exemption from criminal liability. Such a general tendency was objective and reflected even among the customs of
the Ukrainian Cossacks during the time of Zaporizhzhya Sich. The current state of the institution of criminal liability exemption
has become, in fact, the quintessence of historical developments in this field. Its genesis continues to this day and, according to
the authors, will continue in the future with the preservation of the general tendency of the development of criminal legislation
in the direction of the further embodiment of state humanism, which will be manifested in the mitigation and release from crim-

inal responsibility under conditions and circumstances, which list will be expanded to the and complemented in future.
Key words: criminal liability, exemption from criminal liability, mitigation of punishment, historiography of criminal liability,

genesis of criminal law.

Hoc'ranomca npob6aemMu. [HCTUTYT clleIiaJbHOTO
3BiJIbHEHHSA BiJl KpUMiHaJIBHOI BiIIOBiJaIbHOCTI
Ma€ JaBHIO icTopifo. BiH mIpo#IIIoB eTany BUHNKHEHHSA Ta
CTaHOBJIEHHS, 4 100 PO3BUTOK TPUBAE JOHUHI i ABJIsE
co0010 pe3yJIbTaT EAHOCTI PO3YyMiHHSA O€3IIePCIIeKTUB-
HOCTi 60POTHOM 3i 3JIOUMHHICTIO BUKJIIOUHO MIJIAXOM
OPUTATHEHHA 40 KPUMiHaJIBHOI BiIOBifa/IbHOCTI yCix,
XTO BUMHUB KPUMiHAJbHE ITPABOTOPYIIIEHHA IIIJISIX0M
Opu3HAUeHHSA KPUMiHAJIbHUX IOKapaHb. B 3a1ekHOCTI
BiZ 3MiH cyCHiJIbHO-eKOHOMIUHUX (popMaIliii Ta eTamiB
iX PO3BUTKY, MaJIM MicIle Pi3Hi BULO3MiHU IIHOTO BaK-
JIMBOTO iHCTUTYTY KPUMiHAJIBHOTO ITPpaBa Ha TepeHax
YKpainm, aKi 6e3mepevHo BIINHYIN Ha CYYaCHU CTaH
iHCTHTYTY 3BiIbHEHHSA BiJ KpUMiHAJIBHOI BiAIIOBi JaIBHO-
CTi Ta MAaTUMYTh I1e¥i BILJIUB i B HOZAJBIIIOMY. ¥ 3B’ A3KY
3 HaBeJIeHUM, icTopiorpadiuHe AOCTiAKeHHSI iIHCTUTYTY
CIIeIiaJbHOTO 3BiIbHEHHSA BiJl KPpUMiHAJBHOTO ITOKAa-
pauHsa HaOyBae BaXKJIMBOTO 3HAUEHHS [IJIsT POSYMiHHSA
mepenyMoB (pOpMyBaHHS HOTO CYUaCHOTO BUTJISALY Ta €
aKTyaJbHUM JJISI PO3YMiHHA TEHIEHI[il m0oaaIbIIIOr0
POBBUTKY KPUMiHAJIBLHOTO 3aKOHOJAABCTBA B I[ii cdepi.

AmHami3 ocTaHHIX mocainskeHsp i myomikamiii. ITpo-
61eMy 320X0UYBaJIbHUX HOPM Yy KPUMiHAJIBHOMY IIPaBi
Vkpainu B pisHi poku gocaimxysanu 0. B. Anekcan-
npos, I1.I1. Augpymiko, M. I. Baxkanos, 0. B. Bayin,
B.I. Bopucos, B. B. I'oxina, I. M. Hauwsmun, O. 0. [yxo-
poB, M. /1. Kopsxamucokuii, 0. M. Kocrenxo, B. M. Kayi,
M.I. Meabuuk, A. A. Mysuka, B. 0. HaBpo1bKuii,
B. B. Crarric, B. f. Tamii, I1. JI. ®@pic, I1. B. Xpamin-
cokuii, B. 1. Ilakyn, C. I[I. lllanuenko, C. C. fdnenko
Ta iumri. IcTopii po3BUTKY iHCTUTYTY 3BiIbHEHHS Bif
KPUMiHaAJIBHOI BiIIOBiJAJILHOCTI ITPUCBAYYBAJIU CBOI
npari I. Boitiko, I. d. Tepiaox, II. B. Xpaniaceruii,
€. lllasmomeeB Ta geaki inmri gocaigauku. IIpore, He-
3Ba’Kal0uM Ha HASIBHICTD ITIEBHUX HAYKOBUX PO3POOOK,
OKpeMi IUTaHHA iCTOPUYHOTO I'eHe3UCy IIPABOBOTO
peryJiroBaHHsA 3BiIbHEHHSA BiJl KpuMiHaJIBHOI BiAIIOBIi-
IaJILHOCTI Ha TepeHax Y KpaiHu 3aJIUIIAI0THCA MAJIOH0-
CIIMKeHUMHU Ta TOTPeOYIOTh TOAAIBIIIOT0 HAYKOBOTO
po3pobIeHH.
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dopmyaroBaHHA 1ijeii craTTi. OCHOBHA MeTa JOCJIi-
IKEHHS TOJIATAE Y BUSABJIEHHI iICTOPUYHUX TeHAEHITii
PO3BUTKY IHCTUTYTY 3BiJIbHEHHA BiJf KpUMiHAJIBbHOL
BiAIOBiaIbHOCTI, 1110 c()OPMYBAJIU CYUACHUH CTAH Ta
BILITMBATUMYTb Ha MOTO MOJAJIBIIINI PO3BUTOK B Y KpaiHi.

Bukaanx ocHOBHOrO MaTtepianxy. BearkaeTbes, 1110
3aPOIKEHHSA 320X0UyBAJIbHIX KPUMiHATIbHO-TIPABOBUX
HODPM Bizbymocs mie B Pychkiii [Ipasnai, me y ct. 12 3a-
3HaUaJocs, 1110 ocoba, AKa 6e3 J03BOJIY IIoifge Ha Uy-
JKOMY KOHi, 3000B’A3aHa criaTuTu 3 rpuBHi [1, Tom
1,c.47], aycr. 13 fizeThcsa mpo Te, 110 B pasi BUKO-
pUCTaHHA UyIKOTO KOHA, 30p0i, OgATYy HeoOXiaHo mo-
BEPHYTU 3a3HAaUeHi 00’€KTHU BJIACHUKY i cILtaTutu 3
rpuBHi 3a «o0pasy» [1, Tom 1, c. 66]. ITisuire, y mepio,
nepeOyBaHHSA O1JIBINOI YaCTUHU YKPATHCHKUX 3eMeb
y ckjaani Benrukoro kuasiBerBa JIutoscskoro (BKJI),
Ha X TEePUTOPiI0 PO3MOBCIOAKYBAJIUCA TPU PeIaKIii
JIutoBchkux CraryTiB, AKi 6ynu yraageni B XVI cr.
i ABAAOTH c000I0 pe3yJabTaT CUCTeMAaTH3alIlil mpaBa
YVKpaiHchbKoOro cepeqHboBiuus. Ilepina pegaxiisa Tak
3panoro «Craporo» craryry 1529 poky, K BBaKaeThCH,
€ mmepiuM y €BpOIIi cucTeMaT30BAHUM 3BOLOM 3aKOHIB
pisHUX raJsyseii mpasa, y TOMY YKCJIi KPUMiHAJIBLHOTO.
3a nmumu CraryraMu o0CTaBUHAMIH, 110 3BiIbHSIIOTH
BiJ KpuMiHAJIbHOI BiAIOBiJaIbHOCTI BUCTYyIAIHN He-
o0ximHa o0opoHa i Kpalina HeoOXinHicTs. [Ipu mbomy
IpaBo HA HEOOXiTHY 000POHY BU3HABAJIOCS 3a Oy Ab-
K00 0c00010, IKA 3a3HaJIa HATIay, a JJId 3BiTbHeHHA
BiJl TOKapaHHA JOCUTDL OYJIO TOBECTH, 110 TIOTEePITiINHi
mepIinuM Imouas arpecuBHi mii. He mepa6auaocs mo-
KapaHHS 3a Oil mocagoBuX 0cib, SKi BOUIM 3JIOUMHITA
pu 3AiliCHEeHHI HUM OIIOPY, a TAKOXK 3a Iil, BUMHEeH1
3a YMOB KpaiHbol HeobxiguHocTi. Hampukaazn, sgaua
BOPOT'Y 3aMKY YU KaIiTyJaAIig rapHi30HYy BBaKaJIUCA
TSKKKIM 3JI0UYMHOM, aJje Ti cami mii, AKIIo IX 3aificHeHO
y 3B’ S3KY 3 T'0JIOIOM, PO3TJIsAaacsa K TakKi, 1110 BUU-
HeHi y 3B’A3KY 3 KpailHbOIO HeoOXiaHicTIO, i He TATIN
3a cobolo moxkapauHsa [2, ¢. 13].

IcTopuuHUM aHAJIOTOM CYyYacHOTO CIIeIiaJlbHOTO
BUAY 3BiIbHEHHS BiJl KpUMiHaJIBHOI BiAIOBiZaIbHOCTL
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3a Iep:KaBHY 3panay, K 3asHauae A. A. BosHiok, Oya
BigmoBigua HopMma y CobopHOMYy yio:keHHI 1649 pory
[3, c. 13], cT. 11 AKoro nepeabayasa IOMUIYBAHHA
rocyzapeM 3pagHUKa, AKUI TOBEPHYBCA 3-3a KOPAOHY
1o MockoBcbKoOil mep:xaBu [1, Tom 3, c. 89]. Xpamin-
cekuii I1. B. BBaskae, 1110 3raiku IIPO MOYKJIUBICTh caMe
CIIeI[iaJILHOTO 3BiIbHEHHSA Bii KpUMiHAJIBHOIO IIOKApaH-
HsA a00 H0T0 CyTTEBOIO IIOM’ AKIIIEHHA V Pa3i BUMHEHHSA
MEeBHOI IOCTKPUMiHAJIBLHOI MOBEAIHKY OYJIM TaKOXK
B Aptukynax BiticbkkoBux 1715 poxy [4]. [IificHO, B Ap-
THKYJaX Iepexbadajiaca cTpara 3a BTeuy COJIIaTiB, aje
B apTUKYJIi 96 OyJI0 3amucaHo, IO «...eXKeJIu KTO IOCJIe
cBOero mobery, packasichb Ha JOpore, caM BO3BPATUTCH,
U JO0GPOBOJBLHO Yy CBOEro oduiiepa ABUTCA, OHBIHN 10
IIpaBe JKUBOTA JIUITIEH He UMeeT ObITh, OHAKO 3K Pagu
€ro MMEBIIIET0 3JIaT0 3aMbICJIY II0 COCTOSHUIO BpEMEeHN!
U TI0 Pa3CMOTPEHUIO, MITUIIPYTeHAMU UJIU UHBIM KaKUM
HaKasaHumeM HakKasaThb momobaer» [1, Tom 4, c. 344].
V¥ posaini XII Aptukyais BificbkoBux «O cogoMcKOM
rpexe, 0 HACUJINU 1 OJIye» epeabdavaancs HaicyBopiri
MOKapaHHA BUHHUM Yy BUTJISAL CTPATH YU JOBIiUHOTO
3acjaHHA Ha rajgepu. Pas3om 3 TuM, y TIyMadeHHi 10 ap-
TuKyJIy 170 BCTAaHOBIIOBAJIOCH, ITIO «...€KeJI HeBUHHOMN
CYHIpPYT 3a IPeJIF000AEI0YIO CYIIPYTY IPOCUTH OyIeT,
U ¢ HEI0 IOMUPHUTIIA, UJIU IPETI000eI0INas CTOpoHa
MOJKET IOKa3aTh, UTO B CYIPYIKECTBE HE MOKET TeJie-
CHYIO OXOTY YTOJUTH, TO MOYHO HaKa3aHUe YMAJIUTD»
[1, Tom 4, c. 360].

€. [llatomeeB, TOCTIAKYIOUN POSBUTOK iHCTUTYTY
3BiJIbHEHHA BiJi IOKapaHHA ¥ KPUMiHAJIBHOMY IIpPaBi,
110 JifJIO Ha HAIIMX TepeHax y Apyriit nonosuni XVII-
XVIII croairTax, Bigmiuae, 110 TOCUTH IIOMIUPEHUM
SIBUIIIEM B I1eli yac 0yJI0 IPUMUPEHHSI BUHHOTO 3 IIOTEP-
IiJIuM Ta fioro poauuamu i cyau ['eTbMaHIITUHYT IITAPOKO
3aCTOCOBYBAJIU IIPOIeyPU IPUMUPEHHA. BiH HABOIUTH
mpukaag ax y 1693 pori Crapoayb6ebKuii cy 3acBigumB
MPUMUPEHHS MidK YOUBIIEIO Ta POAUYAMH 3aTu0JIOTO.
V pimrenHi 3a3Hauaaoch, 1110 BOHU «...TOTO CMEPTHO-
ro BOousBIio I'puinika 3a cMepTHE BOMBCTBO MPOOAYUNIN
i samupunucsa». Auajgoriune pimenusa sadikcoBane
Bopucninscskum cygom y 1656 p.: « Misx BOUBIEO
IOcbkoMm PuxkoMm Ta 6aThbKOM 3arubJIoro mMoeqHAHHS
BigOysoca» [5].

Y npyrint momoBuHi XVIII cT., Koau OyJ0 cKkaco-
BaHO aBTOHOMIiIO0 YKpaiHu, Aidjga BeJuKa KiJbKicTb
pisHOMaHITHUX ITPABOBUX aKTiB, AKi HEPiAKO Ay0JIIO-
BAJIN YUY CYyII€PEUJIN OJUH OJHOMY, III0 YCKJIAZHIOBAJIO
IOPUANYHY IPAKTUKY I BUKJINKAJIO IIOTPe0y B cucTe-
MaTusallii ykpaiHChKOTO IIpaBa. 3 MeTOI0 BUPIiIlIeHH
I[bOT'0 3aBAaHHs 0yJ10 po3pobiewo i B 1744 p. momamo
o CeHaTy IpOEKT 3aKOHY, AKUIT MaB Ha3BYy «IIpasa,
IO KOTOPBIM CYAUTCA MaJOPOCCUNCKUYN HAPOI» , AKUHI
y 1756 p. 6yB moBepHyTH# reTbMany PasyMOBCLKOMY

«JIJIsI JOOITPAIIOBAHHS» i 3 TUX ITIip BiH He PO3IJIsAAaBCH,
ajie neAKi 3 3aIIPONIOHOBAHUX ¥ HHOMY HOPM 3aCTOCO-
ByBasmcd [6]. ¥V poazgini rperbomy «IIpaB», Ak 3a3Ha-
yae A. A. BosHIok [3, c. 79], micTunaca HopMma, 3TrigHO
3 KO0 TO3BOJAJIOCS 3BIJIPHUTH Bii KPpUMiHAJABHOL
BiITIOBiIQTBHOCTI yUYaCHUKA 3JIOUMHHOTO YyIPYIIOBaHHSA,
AKIIO BiH CIIPUSATHME BUKPUTTIO IIbOT0 00’ € THAHHS:
«Ecau KTo cam B yncse OyHTOBIIIUKOB U U3MEHIITKOB
OBLI 1 PAcCKadAJCsd, O 3JI0M YMBIIIJIEHUY B HAAJIEKAII[EM
MeCTe BEPHO IOHECET, TAKOBOT'O PacKagHIe IIPOIeHNA
nmoctoitto» [7]. Takum unHOM, ¥ Iill TaM’ ATIIi BIIepIIe
3’ ABJISIIOTHCS 32a0X0UYyBaJIbHI KPUMiHAJIBHO-TIPAaBOBi
HOPMU, ITI0 CTOCYIOTHCA 3BiLIbHEHHS Bil KpUMiHAIBHOI
BigmoBizanpHOCTi cniByuacHuKiB. I. M. I'po3oBchK Ut
BiIMITHB TaKOK, 110 y IPOEKTi Kopekcy «IIpaBa, 3a
AKUMU CYIUThCS MaJopocificbkuit Hapon» 1743 p.,
nepenbavagacsa TaKOMK MOMKJINBICTD IPUMUPEHHA MiK
3JIOUMHIIEM Ta ITOTEPIILINM 3a CIIPUAHHSI 0OPAHUX CTO-
poHaMu «MuUpHuTeIeii» abo 3K ILIAX0M 0e3110cepe HbOTO
IOCATHEHHS B3AEMOIPUNHATHOI yrogu. AHaJris apTu-
KyuiB IIpaB cBigumTh Ipo Te, 1110 IPUMUPEHHS OYJI0
HificCTaBOIO He JINIIIE AJI 3BiIbHEeHHS Bil KPUMiHAJIBLHOTO
MOKapaHHs, aje i 06CTaBUHOIO, II[0 ITOM’ AKIIIYBAJIA TAKe
MOKapaHH:A. 3a 3BUYa€BUM IIPABOM 3aII0Pi3hbKUX KO3aKiB
HEPiAKO POBTJIAL CIIPABY POIMOUNHABCA 3 YMOBIAHHSA
3JIOUMHIIIB BiIMOBUTHCA BiJl «JINXUX CIIPAB» , TOKAATUCH
Y BUMHEHUX 3JI0YMHAX Ta IpUHeCTH npucary B Ilepksi.
Tak, y 1745 p. 3arin raiijamakiB Ha Y0JIi 3 BaTaKKOM
OXTHPOIO IPOMUIILIAB B CTENy BUKPAAeHHAM XyHI001
B TaTapchKUX uabaHiB. 3 Kolta 6yiu HaAic/JIaHi «HapoU-
Hi» 3 IPONO3UIIi€I0 IPUNMHUTY KPALisKKY 1 TOKAATUCA
B CiuoBiii nepksi. ['atimamaku mpubysiu g0 3amopisbKoi
Ciui i mpucArayan B IiepKBi Haga i HITKOT0 cBaBiLIA
He YNHUTH, IicJsa yoro O6yJiu mpoleHi ToBapucTsoM [8].

¥V 1845 pori B Pocifichkiit imnepii 6ys1o npuiinare
«YI0KeHVe 0 HAKAa3aHUAX YIOJOBHBIX U UCIIPABUTEIb-
HBIX», AKe 0yJI0 BBeaeHe B [ifo 3 1846 pory. YKIageHHS
OyJ10 mepiIuM B icTopoii Pocii KogudikoBaHUM aKTOM.
ITeit akT BU3HAHO IEePIIUM KPUMiHAJIBHUM KOJEKCOM
B icropii Pocii, me, 3o0kpema, «...BIEpIIIE ... 3’ ABIAETHCSA
IOiJI KPUMiHAJIBbHOTO 3aKOHY Ha HOPMU 3arajabHol
i OcobauBoi yactuu» [4]. ¥ 3aranbHill yacTuHi YKIIa-
IEeHHsI MiCTUJINCS 3arajbHi IOJIOMKEeHHS 3BLIbHEeHHS Bif
KpuMiHaJbHOI BignmoBigamsHocTi (cT. 98), a 'y cr. 140
0yJI0 BCTAaHOBJIEHO IIePeJIiK 00CTaBUH, AKU BBAKATIUCSA
«... B OOJIBINEl UM MEeHBIIeH Mepe YMEeHbIIAIOIIUMU
BUHY, a C TEM BM€ECTe U CTPOTOCTD CIEYIOIIETO 38 OHYIO
HakKaszaHud...» [1, Tom 6, c. 174]. I xoua 3a0xouyBaIbHL
HOpMU YKJIaJieHHA He nepeabadyajy MOBHOTO 3BiIbHEHH
BijJ moOKapaHHs, 3aKOHOJaBeIlb TUX YaciB yce TaKu Ha-
MaraBcs CTUMYJIIOBATY BUHHUX O BUNHEHHS IIOCT3JI0-
YMHHOI MOBEIiHKY I[OI0 IOM AKIIIEHHS Pe3yJIbTaTiB
MMeBHUX 3JIOUMHHUX AiAHb, i Y TOJAJBIIIOMY 0 IILOTO
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3aK0OHOaBUOT0 30ipHMKA O0yJI0 BHECEHO BeJINKi 3MiHMH,
AKi HaMiTHIM TeHAEHI[iI0 10 3aKPiNJIeHHS 3BiIbHeHHS
i momasibIioro mom’ SKINeHHA ToKapanusa. Tak, y cr. 555
VYrnaneusa 1845 pory, B pemakiiii 1885 poky, 3axpi-
IJII0BAJIOCSA 3HAUHE 3MEHIIIeHH ITOKapaHHA, AKIIO
ocoba ABJsAIacA 3 IOBUHHOIO, 1, THM caMHUM, 3amobiraia
«BCSAKOe TaJIbHelIIee BpeJHoe IIoCJaecTBIe» . ¥ ¢T. 559
VYKameHHs BCTAHOBJIIOBAJIACSA KPpUMiHAJIbHA BiTIOBi-
IaJILHICTh 3a (DaIbIINBOMOHETHUIITBO, IIPU YOMY «...T€
W3 COYyYacCTHUKOB, KOTOPBIE OTKPOIOT IPaBUTEIbCTBY
0 CBOUX COYMBINIJIEHHNKAX U CAMU AATyT CPEeICTBO
X O0HAPYIKUTH U IIPEceUb IPEeCTYIIHbIE NeCTBU,
0CBODOOKTAIOTCA OT BCAKOrO HAKa3aHMWA, a UMeHa UX
coxXpaHaIoTcA B TaliHe» [9]iT. 1.

2 6epesns (ct. ctuaao) 1903 pory imneparopom Mu-
kKoJoxo I 6yJo migmmcane HOBe YTOJIOBHE VKJIAAEHHS,
AKe CTaJIO ITePeJOBUM aKTOM 3arajJbHOEBPOIECHKO-
ro macriirady, 1o Bijo6paskajo y IiJioMy pO3BUTOK
OypsKYas3sHUX BiJHOCUH i BiIMOBIiZHUX coOIiaJlbHO-
moJiTUYHUX IiHHOCTeH y Pocitichkiii immepii [10] Ta,
Ak 3agHauae Xpamnincpkuii I1. B., posmupuio nepeiik
cIelliaJIbHUX BUMNAKiB 3BiJIbHeHHS Bil KpuMiHaJIBHOI
BifmoBimanabHOCTI Ta ypisHOMaHiTHMIIO 3aco0u 3a0X0-
yeHHA (CTUMYJIIOBAHHSA) 3 O0KY AepPsKaBU A0 MeBHOI
MO3UTUBHOI MMOCTKPUMiHAJIbHOI TIOBEIiHKMU. YIIepIie
B YKJIaJleHHI 3HAXOIUTh CBOE 3aKPiIllJIEHHA OCTaTOY-
He 3BLJIbHEHHA BiJi KpUMiHaJIBHOTO IOKapaHHA B pasi
TMO3UTUBHOI IMTIOCTKPUMiHAIBbHOI TTOBeAiHKY 0cobu [4].
Hamnpukian, YRiaageHHs rependauyBaio KpUMiHATIBHY
BiMOBifaIbHICTh 3a OPraHi3aIlilo « IPOTUBO3AKOHHOTO
coobirecTBa» i yuacTs y HbOMY (cTcT.124—-126), ane
y 4. 2 ¢T. 127 BCTAaHOBIIOBAJIOCH, IO «...YVUACTHUKY
ITPOTUBO3aKOHHOTO COOOIIECTBA, ... JOHECIIIEMY O TAKOM
co00I1IeCcTBe Mpesk/ae 00HAPYKEeHUA CYIIeCTBOBAHUY OHO-
ro, HaKasaHu’e CMArYaeTcs Ha OCHOBAHUAX, cTaTeil 53
YCTAHOBJIEHHBIX, WJIU K€ OH MOJKeT ObITH BOBCE OCBO-
00K IEH OT HaKaszaHusa». Ay u. 3 cr. 367 mepegdauaiocs
IOBHE 3BiJIbHEHHS BiJl HOKapaHHsA YUaCHUKA CTPAlKy
Ha 3aBOJi, (pabpuili, MalicTepHSIX TOIIIO, AKIIO BiH Ha
BUMOT'Y BJIagu 60 BIACHUKA MiAIIPUEMCTBA IPUCTYIIUTD
o poboru [1, Tom 9, c. 307, 848].

¥V neti ;xe nepiox — apyra nosoBuHa X VIII — mepra
noaoBuHa XIX cT., 3HaYHA YacTHHA 3aXiTHOYKpaiH-
ChbKHUX 3eMeJIb mepedyBaJjia y cKJaai ABcTpii, a Bigrak —
AscTpo-Yropmunau, Bigmosiguo 1o KpuminaabHOro
KoZeKcy AKoi Bix 1852 poKy TakoK BCTAHOBJIIOBAJINCH
00CTaBUHU, 1110 TIOM AKIITyBaJu BUHY. BOHU TOAiIAINCE
Ha IBi Ipynu: mepimna — CTOCYBaJIacs CAMOTO 3J0UNHY
(Bamax; He3aKiHUeHMI 3amMax; JOOpPOBiJIbHA BiMOBa Bifg
3amoMiAHHA OLIBIIOI IITKOAK), APYTra — 0COOM 3JIOUMHILSA
(HemocarHenus 3aounuIiieM 20-piuHoro Biky; ciadke
MUCJIEHHS; 0 BUNHEHHA 3JIOUNHY XapaKTepu3yBaBcs
TO3UTUBHO; AiAB Ha IIi/ICTaBi CKPYTHOr'O MaTepiaJbHOTO
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CTaHOBUIINA; IBKA 3 TOBUHHOIO; TOOPOBiJILHO BKa3aB Ha
iHIINX YYaCHUKIB Ta CIIPUAB IX BUABJIEHHIO — HaMa-
raBcs BIAIIKOAYyBaTH 30UTKHY; isiB 32 HAMOBOIO iHIITKUX,
3i cTpaxy um cayxHAaHOCTi) [11].

ITicoa posmagy B 1917-1918 porax Pociiicbkoi Ta
AsBcTpo-YropchbKoi iMmiepiii Ha 060X yacTHHAX YKpa-
IHCBKUX 3eMeJIb YTBOPUJINCA BiAIOBiAHO YKpaiHChKa
HapojHa pecity0aika Ta 3axigHo-YKpaiHChbKa HapoIHA
pecuy6saika. Ha iux TepuTopiax IpogoBKYyBaIO JiATH
cTape 3aKOHOJAaBCTBO 3 AeIKUMU 3MiHaMM, 1110 3YMOB-
JIOBAJIACH TOMIIIIHIMY CYCIIiJIbHO-TIOJITUUHNME 00CTa-
BUHaMU. 30KpeMa, B YKpalHChKill HapoaHilt pecryOTii
6asoBuMM OyJIM HOPMU 3a3HaUeHOro YKaageuus 1903
pory. Bysu it HamaraHHA CTBOPUTHY B ¥ KpaiHi e TMHUHA
3araJbHOAEPKaBHUM KpuMiHaIbHUHN Komeke — CraTyT
Kapuuii, mpoeKT AKoro 0yJIo IIiAroTOBIEHO B IIepiof Ipas-
ainaa [fupexTopii, ase ftoro Tak i He 6yJI0 IPUITHATO.

Y lanuuuni, micaa npuegaanada ii 1o IToapmri, amx
JI0 BBEIEHHS TaM MOJbChKOTO KPUMiHATBHOT'O KOJEKCY
1932 poky, migs Burie 3asHauenuit KpuminaabHuit
Komekc 1852 poky.

¥V nepitri poku pagsHchKOI Biaaau i micia IT eBiToBoi
BiliHU mpuiiMaguca 3aKOHOAABYi aKTHU, IKi, B OCHOB-
HOMY, CTOCYBAJIUCS 3BiIbHEHHSA BiJl KpUMiHaJIbHOI Bif-
TIOBiTaJIBHOCTI YUaCHUKIB 60pOTHOU IPOTH PagAHCHKOI
BJIQIU Ta TUX 0Ci0, KOTpi cIriBIpaIjoBaau 3 HiMeIrbKo-
darmcTcbKUM OKyIaHTaMu. 30KpeMa, Y ITOCTaHOBi
Pangu Haponuux Komicapis YCPP Bix 1 ciuna 1921
poky «IIpo 6opoTrOy 3 GaHAUTI3MOM» CKaszaHo: «K Bo3-
IefcTBUIO Ha YKPBIBAIOIIIUXCSI OAHAUTOB IIPUBJIEKATH
MeCTHOe HaceJieHue, 00bABJIAA IPOIleHe BUHBI BCEM
PAIOBBIM YUACTHUKAM OaHABI ITPU YCJIOBUM UX TOOPO-
BOJILHOU ABKH, CIAYU UMY OPYKU U BbIJAUM TJIaBapei»
[12]. Oroxe, fimeTheA PO cHeliaJIbHUI BUJT 3BIIbHEHHA
BiJ KpuMiHAJILHOI BifTOoBifaIbHOCTI yuacHUKIB GaH/.

B Vkasi IIpesunii Bepxosuoi Pagu CPCP Big 17 Be-
pecus 1955 poxy «IIpo amHicTiIO pagaHCEKUX I'PO-
MasH, IO CIIIBIPaIllOBaIl 3 OKYIIAHTAMU B IIepiof
Benukoi Bitunsaanoi sitinu 1941-1945 pp.» iigerbes
PO cIelliajibHe 3BiIbHeHHS BiJl KpUMiHAJBHOI BiIIOBi-
IaJIbHOCTI IeBHUX KaTeropii rpomagsau. Tak, cT. 7 30-
00B’sa3yBasia: «3BiIBHUTY BiJl BIATIOBiMaIbHOCTI pamsam-
CBbKUX I'POMAJSIH, 110 ITepedyBaioTh 38 KOPAOHOM, IKi
B nnepion Benukoi Bituususanoi Bitinu 1941-1945 pp.
3IaJ1CA B IOJIOH BOPOTOBi a60 CIYKUIN B HiMeIbKi
apwmii, moninii i cnenianbHUX HiMeIbKUX (DOPMYBaH-
HAX... a TaKOXX AKi 3alimanu mipx dac BifiHu KepiBHI
Iocaay B CTBOPEHUX OKyIaHTaMHU OpraHax ITOJiIrii,
JKaugapMepii i mponarauau, B TOMY YHCJIi i BTATHYTUX
B aHTUPAIAHCBHKI opraxisaiiii y micJaaBoeHHUH Iepio,
SAKIIO BOHU CHIOKYTYBAJU CBOIO IPOBUHY HACTYIIHOIO
NaTPiOTUYHOIO AiAJBHICTIO HA KOPUCTH BaThbKiBITUHMT
a00 3’ ABUINCSA 3 IIOBUHHOIO. ... BCTAHOBUTH, 110 B ITUX
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BHUMNAJKaX IIOKapaHHs, BU3HAUEHE CYA0M, He IIOBUHHO
TIePeBUIIyBaTH II’ ATU POKiB 3acyaHHsa» [13].

28 rpyaus 1960 Bepxosuoio Pagoio YPCP 6yB npu-
nHATH HoBUM KpuMiHambHUE KOJEeKC PagsaHChKOL
Ykpainu. ¥ nboMy 3aKOHi 10 00CTaBUH, ITI0 TTOM AK-
MIYIOTH MIOKapaHHsa BiIHECEeHO Iupe KasaTTsd, ABKY
3 MOBUHHOIO, & TAKOK aKTUBHE CIPUAHHS PO3SKPUTTIO
sipouuny (1. 8 ct. 40). B okpemux HopMmax cT.cT. 48, 50,
51, 4. 2 cT. 56, u. 3 cT. 170 11LOrO KOZEKCY HEepeadaua-
JUCA CIelliaJIbHi BUAM 3BiJIbHEHHSA BiJl KpUMiHAJIBHOI
BigmoBigasmbHOCTI. ITizHimne mouanu 3’ ABaATHCA I iHmIi
JIOIIOBHEHHS 10 KPUMiHAJIBHOI'0 3aKOHOLABCTBA 13 320X0-
YyBaJbHUMH HOpMaMu. 3oKpeMa 0yJI0o IpuuHATO 4. 2
cT. 222, iKa BU3HAYAJA 3BiIbHEHHA Bil KpUMiHAIBHOI
BiAOBiZa/IbHOCTI ¥ 3B’ A3KY 3 OOPOBiIbHOIO 3aUet0o
30poi, 60ii0BUX 3amaciB i BUOyX0BUX PEUOBUH, CT. 229-
10, axka mepexbauaJia 3BiJIbHEHHS BiJ BiAmIoBigaabHO-
cTi y 3B A3KY 3 JOOPOBiIBLHOIO 3[aUei0 HAPKOTUUHUX
3ac00iB, ICUXOTPOITHUX PEUOBUH, 4. 5 cT. 187-6 mpo
3BlJIbHEHHA BiJl BiATIOBiTaIbHOCTI yUaCHUKIB HE3aKOH-
HUX 30poiHUX (hOPMYBAHb Ta iH.

YV unanomy HuHi KK Yipaiau 2001 pory, He TiIbKHT
nepenOaveHi crelliaabHi BUAY 3BiIbHEHHS BiJ KpUMi-
HaJIbHOI BifIIOBigaIbHOCTI, AKi icHyBau paHile, aie
BiH IOIIOBHEHWI HOBUMM HOPMAaMU.

BucHOBKH 3 JaHOTO JOCHIIKEeHH i MepCIeKTUBHT
MOIAJBIINX PO3BiTOK y Janomy Hanpavi. HaBenene
JIOCJIiIPKeHHs Tae HaM IIPaBo Ha BUCHOBOK IIPO Te, II0 CY-
OGiHCTHUTYT cHelliaJbHOr0 3BiJIbHeHHSA Bii KpUMiHAIBHOL

BiAIIOBia/IBHOCTI, 3aPOAKY SIKOT'O BUSBJIEHI ITTe 3a YaciB
Pycwroi [IpaBau, icTopuuHO AOBiB CBOIO aKTyaIbHICTD,
1110 30epiraeThes i Ha ChOTOAHI, Ta aKTUBHO PO3BUBABCS
BiJl BCTAHOBJIEHHSA BUIIAAKIB ITOM’ AKIITeHHA KPUMiHAb-
HOI BiIMOBiAAIILHOCTI 10 BUSHAYEHHS YMOB CIIEIiaITbHOTO
3BiJIbHEHH Biji moKapaHHusa. Takuii mepesik AicTaB cBOTO
POBBUTKY IILIAXOM KOHKpeTHu3aIlii mifcras 3BiJIbHEHHS
BiJl KpUMiHAJIBHOI BiIIIOBiJAJILHOCTI Ta PO3IITUPEHHA
cepu 3acTOCYBaHHS BiATIOBIiIHUX HOPM. ¥ IPaBOBii
HayIi KpuMiHaJbHe TOKapaHHA 3a BUMHEH] 3JIOUMHHIL
IiAHHSA HiKOJIN He PO3TJIAAATIOCA AK €IUHUHA MOYKJINBUT
MexaHisM mpotuaii 3mounaHOCTi. HaBmaku, 3BiibHeHHS
3a IeBHUX YMOB i 38 BUMHEHHA MEBHUX KPUMiHAIbHUX
MIpPaBOIIOPYIIIEHb Bil KPpUMiHAJIBbHOI Bi/IITOBiTaabHOCTL
OKpeMUX Cy0’€KTiB CAYTyBAJIO Ta CAYTY€E OTHUM i3 3aCO-
6iB migBUIIeHHA e()eKTUBHOCTI KPUMiHAIBLHO-TIPABOBO1
0OpOTHOM 31 BJIOUMHHICTIO. 3BiIbHEHHS BiJl KpUMiHAJIbHOI
BiIIOBiIAILHOCTI IEBHOI KaTeropii 3JIOUMHITIB € IIPOSIBOM
3araJIbHOI TEHIeHIIi1 PO3BUTKY KPUMiHAJIbHOI'O 3aKOHO-
JMaBCTBA y HATIPAMKY ITOM’ AKIITeHH BiATOBiAaIbHOCTI 3a
3JIOUYWHU, VYNHEHH] BIIepIlle, 3aKOHOJaBUUM BTiJIEHHAM
Jep°KaBHOTO T'YMaHi3My, AKe MoKe OyTH IIpeMeTOoOM I10-
IaJbITNX HAYKOBUX HOCTilKeHb. CyuacHe KpUMiHAJIbHE
3aKOHO/IABCTBO 3 IMTAaHb CIEIiaJILHOTO 3BIIbHEHHS BiJ
KpUMiHaJbHOI BiAIOBiIAJIBHOCTI B IIiJIOMY BPaxOBY€E
icTopruHi HampaIloBaHHA, 32 BUKJIOUEHHAM TUX, 1110
OyJIu IOPO/KEeH1 MOTHBAMU IOJIITUYHUX IIePeCIiyBaHb,
Ta IIPOJIOBIKYE YIOCKOHATIOBATUCH ¥ OiK POSIITHUPEHHS
cepu i migcTaB 3acTOCyBaHHA.
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NMOHATTA CYB’EKTA MPABA
MOHATUE CYBbEKTA IMPABA
CONCEPTS OF THE SUBJECT OF LAW

AHotauis. CyO'eKT npaBa € OGHI€EI 3 OCHOBHMX KaTe20piii NpaBoBoi Hayku. Monpu Le npobaemaTka TayMadeHHs o020
CYTHOCTI 3Q/IMLIAETHCS GUCKYCIHOIO gO Cb020GHI. BuaHayeHHs micusi cyO'ekTa npasa B cucTemi NpaBa MAe He nLLe TeopeTny-
He, ase i BemKe NMpaKTUYHe 3HAYeHHS, OCKI/IbKM BM3HAYAE CIPAMOBAHICTb MPABOBO20 Pe_Y/II0BAHHS CYCriIbHUX BIGHOCUH Ta
XapakTep B3AaeMogii Mix coboto CyO'eKTiB NPABOBIGHOCHH. [T0CIEHHS YBA2M O Lib020 MUTAHHS B HALL YAC MOBA3YETHCA 3 AK-
TUBI3ALi€l0 gocnigxeHb CyO'eKTIB MPaBa B Mexax 2any3eBux BIgHOCUH. HaCKinbky ix cneungika BusB/ISIE HOBI 03HaKM cyb'ekTa
npaBa, HACTiNbKM X 3a3HAIOTb OHOB/IEHHS YABAEHHS PO MOHATTSA CyO'eKTiB MpaABa.

MeTa cTatTi noAsieae y BUBYEHHI MOHSATTS Ta OCHOBHMX 03HAK Cy0'eKTa npasd.

BcraHoBneHo, 1o gocigyxKeHHsl CyTHOCTi CyO'eKTa MpaBa y BiTYM3HSHIN Ta iHO3eMHIl NiTepaTypi 3giViCHIOETCA Y MeXax
gekinbKox nigxogi. LliHHiCHWIA nigxig copmyBaBcs nig BRAMBoM peHoMeHo0zil, Lo BUSBUAOCH Y BU3HAHHI 3a CYO'eKTOM gy-
XOBHOI CYTHOCTI, BIACHOI MPpaBOCBIGOMOCTI. [TOHATTA TaK020 CYO'EKTA HAWbINbLLIOK MiPOIO BIgNOBIGAE IOPUGUYHOMY BYEHHIO PO
gie3gaTHICTb. BiH Mae npupogHy 3gaTHICTb go gisiIbHOCTI, L0 HOCUTb LIHHICHO-OPIEHTOBAHMI XAPAKTep. 32igHO 3 TpAgUUINHUM
nigxogom cy6'ekT npasa € 0coboio, IKa HagineHa NpaBocybeKTHICTIO, MOXe CTABATHM YYACHUKOM MPABOBIGHOCKH Td 3gificHIOBA-
T B LiUX Meax neBHi npaBa 060Ba3ku.

[TepegymoBoto MpaBoBo20 CTatycy ocobu € HabyTTa NPABOCYO EKTHOCTI: MPABO3gATHOCTI Ta gi€3gATHOCTI, SiKi CBIguATb PO
npaBoBy 3pinicTb cyb’ekTa. BcTynaioym B npaBoBigGHOCHMHM, CYO'EKT NpaBa cTae cyO’eKTOM NPABOBIGHOCHH, OTPUMYIOYN MOX/IN-
BiCTb peani3oByBATH CBOI MOTEHLiNHI MPABA TA MOX/IMBOCTI B KOHKPETHIl 2a/1y3i Npasd, a TAKOX HecTu BIgnoBiga/bHICTb 3a
CBOI BUMHKM.

KntouoBi cnoBa: cy6'ekT npasa, CyO'ekT NpaBoBigHOCKH, MPABOCYO EKTHICTb, MPABO3gATHICTb, i€E3GATHICTb.

AHHoTauums. CyObekT npasa sIBASETCS OGHOM U3 OCHOBHBIX KATe20pu¥i MPABOBOJ HAYKW. HECMOTPS Ha 3TO NpobaeMaTika
TOJIKOBAHMS €20 CYLLIHOCTVM OCTAeTcs gUCKYCCUOHHOM go cux nop. OnpegeneHne Mecta cybbekTa npasa B cucTeme npasa nmMeet
He TO/IbKO TeopeTndeckoe, HO 1 Bo/bLLIOe MPAKTUYECKOe 3HAYeHue, MOCKO/IbKY TeM CaMbIM 00yc1aBaMBaeT HanpaBIeHHOCTb
MpaBOBO20 pe2yIMpoBAHMS OBOLLECTBEHHbIX OTHOLLIEHWIA U XapakTep B3aMMOgeicTBms CyObeKTOB MPAaBOOTHOLLEHWI MeXgy Co-
60ii. YcuneHne BHUMAHUS K 3TOMY BOMPOCY B HACTOsLLee Bpems CBS3aHO C aKTMBM3ALMel NCCIegoBaHmii CyObekToB npasa
B pPAMKAX OTPAC/IeBbIX OTHOLUEHMIA. M HOCKO/IbKO MX CrieunduKa BbisBAseT HOBble MPU3HAKM CYObEKTA NMpasd, HACTO/IbKO ke
MpoMCXoguT 0BHOB/IEHME MPegCTaB/IeHNI 0 €20 COGePKAHUM.

Liesb cTaTby 3akmouaeTcs B M3y4eHuu MOHSTIS 1 OCHOBHBIX MPU3HAKOB CyObeKTa npasd.
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YCTAHOB/IEHO, YTO UCC/IEJOBAHME CyLHOCTH CyObeKTa NpaBa B 0TeYeCTBEHHOM U MHOCTPAHHOM ITepaType ocyLyecTB/seT-
€Sl B ipegenax Hecko/bkux MogxogoB. LieHHOCTHbIN M0gXxog CHOPMMUPOBACS 1M0g BAMSIHNEM PeHOMEHOM02MH, 1 BbIpa3nICs B
NPU3HAHWM 30 CyOBEKTOM gyXOBHOW CyLLHOCTH, COOCTBEHHOR0 MPABOCO3HAHMS. [1OHATME TaKo20 CyObeKTa B HanbobLLeli CTe-
MneHu COOTBETCTBYeT I0PUGUUECKOMY YYeHuIo 0 geecrnocobHOCTU. OH MMeeT ecTeCTBEHHYIO0 CIOCOOHOCTb K gesiTe/IbHOCTH, UMeeT
LeHHOCTHO-OPUeHTHPOBAHHbII XapakTep. Co2lacHO TpPAgULMOHHOMY 0gXxogy CyObeKT Npasa sIBASeTCs MLOM, HageneHHbIM
npaBocyb6beKTHOCTbIO, MOXKeT CTAHOBUTBCS Y4ACTHUKOM MPABOOTHOLLEHWUI 1 OCYLLeCTBASTb B 3TUX Npegenax onpegeseHHble
npasa v 06S3aHHOCTY.

[pegnochbiNKo¥i NpaBoBo20 CTATYCa CyObekTa siBAseTcs npuobpeTeHme npaBocyObekTHOCTH: MPABOCIOCOOHOCTY 1 geecro-
CoBHOCTH, KOTOpbIe CBUJETeNbCTBYIOT O e20 MPABOBOI 3pesoCTy. BcTynas B npaBooTHOLIEHNS,, CyObekT NpaBa CTAHOBUTCS
CyObeKTOM nMpaBOOTHOLLIEHWH, MOTy4ast BO3MOXHOCTb Pean30BbIBATb CBOM MOTeHUMA/IbHbIE PABA 1 BO3MOXHOCTH B KOHKpeT-
HOJi 06/1GCTV NPABA, A TAKXKe HeCTU OTBETCTBEHHOCTb 3a CBOM MOCTYMKM.

KntoueBbie cnoBa: cy6bekT npasd, CyObekT npaBoOTHOLEHWH, MPABOCYObeKTHOCTb, MPABOCMOCOOHOCTb, geecriocoOHOCTb.

Summary. The subject of law is one of the main categories of legal science. Nevertheless, the issue of interpreting its essence
remains debatable to this day. Determining the place of the subjects of law in the system of law has not only theoretical, but
also great practical value, because it determines the orientation of the legal regulation of social relations and the nature of inter-
action between the subjects of legal relations. Increasing attention to this issue is nowadays associated with the intensification
of research of activities of subjects of law in various fields of law. As much as their specificity reveals new features of the subject,
as well updates the views on the essence of the subjects of law.

The purpose of the article is to study the concept and basic features of the subject of law.

Found that studies of the nature of the subjects of law in the domestic and foreign literature carried out within a few
approaches. Valuable approach shaped by phenomenology, which resulted in the recognition by the spiritual essence of the
subject, his own legal awareness. The concept of such subjects is most relevant with doctrine of legal capacity. He has a natural
ability for activity, which has the value-oriented nature. According to the traditional approach, the subject of law is a person,
which is endowed with legal personality, may become a party to the legal relationship and perform within that limits certain

rights and duties.

The prerequisite for the legal status of a subject of law is acquiring the features of legal personality, which indicate the legal
maturity of the subject. With entering into legal relations, it becomes the subject of legal relations, and getting the opportunity
to realize its potential rights and opportunities in a specific area of law, as well as to be responsible for their actions.

Key words: subject of law, subject of legal relationships, legal personality, capacity, competence.

ARTyaJILHic'rL pocaigmennd. Cy0’eKT mpasa € OfHi-
€10 3 OCHOBHUX KaTeropiii mpaBoBoi Hayku. [Tompu
e IpobIeMaTHKa TIyMaYeHH A HOTro CYTHOCTI 3aInIia-
€ThCA QUCKYCiNHOIO 10 ChOTOAHI. BusHaueHHsa Mmiciia
cy0’eKTa mpaBa B CUCTEMi IIpaBa Ma€ He JIUIIe TeOPeTUY-
He, ajie I BeJInKe IPaKTUUHe 3HaUeHHA, OCKiJIbKHY, 3ara-
JIOM, BUBHAUAE CIIPAMOBAHICTb IIPABOBOT0 PETYJIIOBAaHHSA
CYCILTBHUX BiTHOCHH Ta XapaKTep B3aEMOJII MisK c00010
cy0’eKTiB IPUBATHO-TA My0JIiYHO-TIPABOBUX BiTHOCUH,
30KpeMa, ocobu Ta Aep:xkaBu. [locuseHHsa yBaru a0
OO IIUTAHHSA B HAIII Yac OB’ A3YETHCS 3 AaKTUBi3aIri-
€10 IOCJIiI3KeHb cy0’eKTiB IMpaBa B MeXKax rajay3eBux
BiTHOCWH, i HACKiJIBKHY 1X crieriud)iKa BUABJISIE HOBi 03-
HaKM cy0’eKTa IIpaBa, HACTiIbKY 3a3HAIOTH OHOBJICHHS
YABJIEHHSA PO TJIIYMaueHHA HOT0 3MicTYy.

Amnaji3 ocranHix mocaimskeHs i myoaikaii. IIpo-
0JieMa TeOPEeTUUYHOT'0 OCMUCICHHA KaTeropii cyb’exra
IpaBa € OJIHi€I0 3 IIeHTPAJILHUX B CyYaCHIll YKpalHChKii
IOPUAWYHINA HAYIli, JOCUTh aKTUBHO PO3BUBAJIACH B pa-
IAHCHKOMY Ta JIOPEBOJIIOIITHOMY POCiICBKOMY ITPaBO3-
HaBcTBi. Kimacuunumu npanamu B 11iti cdepi MokHA
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BBasKaTu nocaimxkenada M. Anekceena [1], I. Lnwina [6],
B. Yuuepina [17], C. Anekceena [2]. OcobmuBuii BHECOK
B PO3POOKY CYYaCHUX TEOPETUYHUX II0JOKEHb 3PO0MIN
JI. Top6enko [4], II. PabunoBuu [10], O. Crarysu [12],
M. XayctoBa [16] Ta iH.

Mera craTTi mosArae y BUBYEHHi HOHATTS Ta
OCHOBHHMX XapaKTepPHUCTHEK cy0’ekTa nmpasa. [locar-
HeHH4 Iiei MeTu nependavuae BUKOHAHHA HACTYIIHUX
3aBIaHb: a) JOCJiAUTH OCHOBHI TEOPETUYHI migxoqu
o po3yMiHHA cy6’eKTa mpaBa; 0) mpoaHaJJisyBaTu
CIIiBBiJHOCHICTB MisK TepMiHaMu «Cy0’€KT mpaBa» Ta
«Cy0’€KT IIPaBOBiJHOCUH » ; B) JOCIiAUTH CTPYKTYPY
mpaBocy6’€KTHOCTI AK BU3HAUAJIbHOI XapaKTEePUCTUKHI
cy0’eKTa mpasBa.

Buxkmnan ocHoBHOrO Martepiaday. IcTropia Treopetmu-
HOT'O OCMMCJIEHHS CYTHOCTi cy0’eKTa IIpaBa € JOCUTh
naBHBOIO. Ilepimi cepiiodHi gocia:KeHHs B it chepi
Oysu 3pobJieni e B cepenuui XIX cT. i 3 Toro uacy
IOpUAUYHA HayKa 30araTujiach YNCJICHHUMH ITigX01aMu
B POBYMiHHi faHOTO MOHATTA. PosriasaHeMo HaMOiIbI
HOIIUPEeHi 3 HUX.
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IizHicHU Tigxim B JOCTiIAKEHHAX CYTHOCTI CY0’ €K-
Ta IIpaBa BUKOPUCTOBYBaBCA OaraTbMa POCiChKUMU
i BaximHUMU IpaBO3HABIAMU. 3OKpPeMa, B Mpalax
W. Biagepa [18], JI. ITrori [19], E. Tensgepa [20] Ta
PAY iHIIIUX aBTOPIB IIiJKPECIIOETHCA MOMEHT BUSHAHHSA
IPaBOIIOPALKOM I[iHHOCTi ocobucTocTi i ii mpaBoBOTO
saxucTty. OcobImBa poJib B OOI'PYHTYBAaHHI TAKOIO ITi1X0-
Iy HAJIeXKUTh BUJATHOMY pocifickkomy disocody mpasa
M. M. AnekceeBy. ¥Y3araJbHUBIIN OOIIMPHUIN CYyYaCHUH
MaTepiaz 3 isocodii i Teopii mpasa, M. Anexcees 6ynye
CHCTEMY, B OCHOBIi AKOI1 JIe)KaTh TPU HAWBaKJIUBIiITL
TeMH pocilicbKoi (pisocodii: cy0’eKkT mpasa, I[iHHICTH
B IIpaBi Ta ieas mpaBoBigHOCHUH. BueHuit 10OBOIUTE, IIT0
cy0’eKT mpaBa IIOBUHEH MaTHU AYXOBHY IIPUPOLY, AKa
3abesneuye TyXOBHUH XapaKTep IpaBoBux nmpunucis[1].

Tpaguitiiina opuanyHa HayKa, BBaskae M. AJleKcees,
aKIIeHTY€E yBary Ha 00’ €KTHUBHOMY IIpPaBi, IKe BUCTYIIAE
peasizoBaHUM i 3aKpillJIeHUM IOPUANIHUM CMUCTIOM.
«OpugnunomMy cy0’€KTY TiJIbKU ¥ 3aJIUIIAETHCA, 110
MacUBHO BiITBOPIOBATH CMICJ HO3UTHUBHOTO IIpaBa
MIJIAXOM TJAYMadeHHs IOPUANYHUX HOPM» [1, c. 84].
HarowmicTs AleKceeB BBaKae, 110 OyTH HaiJIeHIM IIpa-
BOM, «HOCHUTH ITPABO» O3HAUAE HE TiJIbKU OyTH mAigueM,
aJie 1 OyTU BU3HAHOIO 1 OXOPOHIOBAHOIO I[iHHiCcTIO, Ha
IIPOTUBATY «IIePCOHATBHOMY» PO3YMIiHHIO Cy6’eKTa IK
Iirouoi B mpaBi ocobu BiH BHCYyBa€ cy0’ €KT AK I[iHHICTb.
«ByTu cy6’eKTOM IIpaBa 03HaUae Oy TH BUSHAHOO IIPABOM
minHicTIO» . TaKke po3yMiHHS KapANHAJIbHO BiIPisHAETE-
cs BiJl TPAAUIIMHOTO HNiIX0MYy, OCKiIbKM, AK IIOKA3YE
aBTOD, He IPUAATHE AJII PO3YMiHHSA cy0’eKTa K HOCisa
060B’aA3KiB. « ByTu HOCieM 000B’sA3KiB He TiIbKM He
o3Hauae O0yTHU IiHHICTIO, ajie CKOpillle 03HaYae II[0Ch
npoTuje:kHe: 0yTH 3aco000M IJIsI BUKOHAHHS II€BHOIL
IIiJIi, BUKOHYBATH IIeBHE TPUBHAUEHHS, CIY:KUTU SKilich
nirHoCTi» [1, c. 86].

THIITMM BaKJIMBUM MOMEHTOM HMOTO TEOpii € Te, 1110
oco0a camMa IOBMHHA YCBiJOMJIIOBATH BJIACHY IIiHHICTS.
Take ycBimoM/IeHHS, BUBHAUYEHHSA BJaCHOI IpaBOBOi
3HAYMMOCTI CTAHOBUTH, HA JYMKY BUEHOTO, INIMOMHHY
ocHOBY ifei mpaBa. «CTuKamuuCh 3 MiHHiCTIO, €MIIi-
pUYHe icHyBaHHA... 3400yBa€ OCHOBU CBOT'O BJIACHOTO
icHyBaHHA, ... CTA€ CAMOIILJLIIO, 300YBa€ MOPAJIBLHO BU-
IpaBAaHy 3JaTHiCTh caMoBuU3HaUeHHs» [1, ¢. 101-102].

Herto inakime iges ycimomiienus cy6’ekTom mpa-
Ba BJIACHOI IIiHHOCTi BUpasKeHa B MOTJIAAAaX iHIIIOTO
Bimomoro pocificekoro ¢inocoda mpasa I. A. Inbina.
IMinxoMm y gyci pociticbkol peairifinoi gpinmocodii Bin
lae BUSHAUEHHS CYTHOCTI IpaBa, SKe «€ HeoOXiTHuM
aTpubyTOM AYXY», «YMUMOCH HiliICHO IiHHUM, HE3aMiH-
HUM, CBAIIIeHHIM, 1 TOIi B OCHOBI MOT'0 JIEJKUTh IIIOCH
00’€KTUBHO CBAIIleHHEe, IIeBHa 0e3yMOBHA i BUIIA ITiH-
HicTb». IliHHiCcTS IpaBa, H0T0 3HAUEHHS BU3HAUYAETHCA
B KiHIIeBOMY IiZICYMKY caMe IIiHHIiCTIO JYXOBHUX 3Mic-

TiB i ;yxoBHUX ctaHiB. Taxe (mocToBipHe g [nbpiHa)
PO3yMiHHS IIpaBa SOCTYIHE JUIIe Cy0 eKTY, AKUI cam
YCBiZOMUB i yTBepAUB y CO0i IYXOBHY IPUPOLAY. «AmiKe
IpaBo, — IiJICYMOBYE BUEHUH, — HeMUCJIMMe 1 HeMOXK-
JIMBe mo3a cy6’eKTOM ImpaBa, ToOTO Tiei icToTu, Aasa aKoi
BOHO, U1€ BOHO, Uepes AKy BOHO» [6, c. 307]. Pasom
3 TUM, Cy0’€KT, TBOPSAYM IIPABO «JIs cebe», IOBUHEH
caM OyTH JOCTOMHUM IIpaBa, « TBOPAYU TaKe IIPaBo, AKe
BigmoBigaso 6 #toro BaacHii rizHocTi» . Cy0’eKTa mpa-
Ba — IIe IYXOBHUM Cy0 €KT, «}KUBa IyXOBHA CUJIa», AKA
«1moTpebye IpaBa i TBOPUTH IPABO AK CBOIO HEOOXiTHY
JKUTTEBY popMy, i TOMY 115 (hopMa IMOBUHHA o0epiraTu
rigHicTh CBOT'O TBOPILA i BUpAasKaTH MOTO IIPUPOIHY
mosary zo cebe» [6, c. 308].

IIpob6siema rigHOCTi 0COGK POBKPUBAETHCA B TBOPUOC-
Ti B. M. Uuuepiua. ¥ cBoiii npaii «®Pizocodisa mpasa»
(1900 p.) Buenunii Bu3Hauae cydb’exra AK icTory, Ha-
nijieny po3yMoM i Bojiero. OCHOBHOIO BU3HAYAJbHOIO
pUCOI0 JIOAUHU AK PO3YMHOI icTOTH € cBOOOga BOJIi.
«Came B pe3yJsbTaTi I[bOT0 BOHA BU3HAETHCSI 0COO0I0
i1 mpucBorioThes mpasay» [17, c. 53]. Ocoby Uuuepin
XapaxkTepusye AK 1) «IIocTifiHO mepedyBayy CYyTHICTE»,
AKa 3JaTHA IPMU3HABATHU CBOIMU il B MUHYJIOMY i Maii-
OyTHBOMY, a TAKOK BU3HAE I1e 3a iIHIMUMY; 2) ONUHUYHY
CYTHICTh — CKOHIIEHTPOBaHa Ha co0i i BijokpemiieHa
Bif iHINIUX, IK CAMOCTiMHMH IIEHTP CUJIN i JiAIBHOCTI;
3) icToTy TyX0BHY, HaIiJIeHY PO3YMOM i BoJ1eio; 4) BOJIA
miei OMMHUYHOI iCTOTH BUBHAETHCA BiJIbHOIO (CBOOi-
IHOI0). «B cuay 116010 i IPHUCBOIOIOTHCA IPaBa, TOOTO
BJIa/Ia PO3TOPAIKATICH CBOIMU HiAMM Ta TPUCBOEHUMU
IpeaMeTaMu» ; 5) 0co0i IPHUCBOIOETHCS ITEeBHA I IHICTh,
B pe3yJIbTaTi 4OTO BOHA BUMAarae mosaru go cebe [17,
c. 54-55]. [I;xepesio BUIOI T'i IHOCTI JTIOAUHY, BBAKAE
YuuepiH, 10 «BOHA HOCUTH B cobi ycBimomiaeHHsa AG-
COJIIOTHOTO, TOOTO ITe 2KepeJsio JeKUTh caMe B MeTa-
disuuHit npupoai cy6’eKTa, AKA MiZHOCUTHL HOTO HAJ
IiHHiCcTL caMa 1o cobi i moTpebye moBaru mo cebe» [17,
c. 54—55]. TakuM YMHOM, JIOACHKA OCOOUCTICTH CTAHO-
BUTH JKEPEJIO i miicTaBy BCAKOTO IIpaBa.

CX0:KUX TOTJALIB TOTPUMYBABCA IIe OAUH IIPe-
CTaBHUK pociiicbkol nrkosu inocodii npasa II.I. Hos-
ropoxaieB. IIpaBo Ha rigue J0AcbKe iCHyBaHHSA BiH
yABJSE He TIIBKU SK MOpaJjibHe IIPaBo, a i K I0pu-
nuuHe. IOpuanuumii xapakTep IILOT0 IIpaBa, Ha Horo
IYMKY, IIOJIATAE B TOMY, II[0 TYT Ma€ThCA HA YBa3i «He
TMOBUTUBHUM 3MIiCT JIFOACHKOTO ifleasry, a TiIIbKH 3amepe-
YeHHSA TUX YMOB, III0 30BCiM BUKJIIOUYAIOTH MOYKJINBICTh
TiIHOIrO JI0JCHKOIr0 JKUTTA» , TOOTO 30BHIIIIHIX CTUCHEHD
nna nyxy. Ile mpaBo He cyliepeuuTh 3aBJaHHIO i CyT-
HOCTi ITpaBa, OCKiJIbKY 3AiHiICHIOETHCA B iM’ 51 OXOPOHU
OCHOBHUX ITPAaBOBUX I[iHHOCTEHN — BOJIi i TigHOCTI OCO-
6uctocTi. Cy6’eKTOM JKe mpaBa BUCTYIIa€ OCOOUCTICTD,
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HaJijleHa PO3YMOM i BiIbHOIO BOJIelO B ii 3B’ sA3Kax i3
cycminbeTBoM [14, c. 124].

OT:ke, MiHHICHUH IigXig B po3yMiHHI cyTHOCTI
cy6’eKTa mpaBa IpelCcTaBJIeHUN B TBOPUOCTi pociti-
cbkux (inocodis npasa kinna XIX — nouatky XX cT.
ct. BapTo 3a3HauunTH, 1110 TaKi moriAgu copMyBaInCh
oig BOJIuBOM (peHOMEHOJIOTii — OJHOTO0 3 HAaNbiabI
aBTOPUTETHUX HAIIPAMKIB (pisocodii mporo nepiony,
a TaKOoXK pocificbKoil peririiinoi dimocodii, 1o npoas-
JI€THhCA B BUBHAHHA 3a Cy0’ €KTOM TYXOBHOI CyTHOCTI.
deHOMEHOJIOTO-TepMeHeBTHYHA (pisocodia mpasa 3a
dopmamu 00’ €KTUBHOTO IIPaBa Iparue PO3TJISHYTU K-
BOTO cy0’eKTa, HOCisa mificuol mpaBocBigomocTi. B o6pasi
TaKoro cyd’eKTa TpaHCIleHIeHTa bHe (YHiBepcalbHe)
i eMmipuyHe (OAMHUYHE) IPE3€HTOBAHI B €THOCTI, AK €I~
HicTb cyTHOCTI Ta icHyBaHHA. [IoHATTS TaKkoro cyd’eKTa
HaMOiIBIIT0I0 MipOIO BiiTIOBifae IOPUAUUHOMY BUCHHIO
npo miesmaTHicTh. Bin Mae npupoaHy 3JaTHICTD 10 Ii-
SAJBHOCTI, IIT0 HOCUTB ITIHHICHO OPi€HTOBAHUI XapaKTep.

Tpagumitinmii migxig 1o posyMiHHA cy0’eKTa IIpasa
K HOCif IPaBOBiJHOCUH € JOCUTH IONYJIAPHUM y Bi-
TUUBHAHIN, a TAKOK PaAsSHCBbKIiN Ta pocilicbKiil :opu-
OUYHINA HayIi. BigbimicTs BUeHNX-TTPABO3HABIIIB i
UM IOHATTAM PO3YMilOTh yUaCHUKIB IPAaBOBiAHOCUH,
AKi MaioTh cy0’€KTUBHI IpaBa i :opuguyHi 060B’ AZKU.
OpHuM 3 HaWiOiABINT BiJOMUX TPUXUIBLHUKIB TAKOTO
nigxony € pociicbkuii BueHuiui B. C. Hepcecsanil, axumit
BBaskae, 110 «ocoba, cy0d’eKT IpaBa, B abCTpaKTHilt (hop-
Mi mepcoHi(ikye 6yTTa (CyTHiCTh) mpaBa B cdepi itoro
icuyBauusa. [IpaBocy0’eKTHiCTh — IIe, TAK 6 MOBUTH,
JIIOICBKUY BUMID i BUpaKeHHs Ipoliecy 3AiicCHeHHA
mpuHIUIY GopMaabHoi piBHOCT. Cy6’eKT (0c06a, 0c00M-
CTiCTB) TIIBKY TOMY i € TPaBOBUM Cy0’€KTOM (IIPABOBOIO
0c000¥0, IIPaBOBOIO OCOOKMCTICTIO), II[0 YOCOOJIIOE IIPaBOBe
OyTTs, IPUHIIUII ITPaBa i BUCTyIIae HOro ak THBHUM peaJti
3aTopom» [9, c. 44].

Ha crorogi B Teopii gep:xaBu i mpaBa c(popMyBaInCh
IBa IPOTUJICKHI ITiAX0aM 10 POSYMIiHHS CIiBBiHOIIIEH-
Hs IOHATH «Cy0’€KT mpaBa» Ta «Cy0’€KT IPaBOBiIHO-
cuH». [{Jisg IepIIoro XxapakTepHUM € OTOTOKHEHHSA
IUX KaTeropiit; IpUXuJIbHUKY JPYTOro HaMaraioThCA
ix poapisuaru. Tak, M. A. I'pemecky.t 11e Ha TOYATKY
MUHYJIOTO CTOJIITTS 3a3HAUAB, II[0 Cy0’ €KT IIpaBa € IeH-
TPaAJbHUM IYHKTOM Yy IOPUANUYHUX BimHOCHHAX. Bin pos-
moIiisaB iX Ha Ti, 110 € PiBUUHOI0 0cO00I0 i BiATIOBiTHO
«TBOPIIEM CTBOPIOBAHUX HUM IIPaB Ta 000B’A3KiB», Ta
«IITYYHOTO» Cy0’eKTa, AKMM € ropuguaHa ocoba. OTixe,
ioro po3yMiHHS cy0’eKTa IIpaBa 30ira€TbCs 3 PO3yMiH-
HaM cy0’eKTa nmpaBoBigHocuH [16, c. 31-32].

Jo uyrcaa IpUXUALHUKIB IEPIIIOTo TiAX0Y CJIif
BiJHECTH BiJOMOI'0 IPaBO3HABIIA PANIHCHKOTO IIEPiOAY
C.C. AnexceeBa. XapaKTepu3yOuu IIOHATTS Cy0’ €KTa
npaBa, BiH BUAiJIA€E ABi TOJIOBHI HOT0 XapaKTePUCTUKU:
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mo-Iiepiie — Ie 0co0a, YYaCHUK CYCIIJIbHIX BiJHOCUH
(imgmBigu, opranisarii), ska 3a CBOIMH 0COOJIMBOCTSIMU
MOsKe OyTH HOocieM cy6’eKTUBHUX IPaB i 000B’A3KiB.
ITo-gpyre — 1e ocoba, siKa 3aTHA peaJbHO OpaTH y4acThb
B IIPaBOBiJHOCUHAX, HAa0OyJIa AKOCTeli cy0’ eKTa B CUITY
opuguuHuX HOpM [2, ¢. 138—139]. Iamumu cioBamu,
caMe IOPUANYHI HOPMU CTAIOTh IIiCTaBOIO A0 BU3HA-
YeHHS ocoOU-iHAMBimA, opraHisalii yu cycmiapHUX
yTBOpeHb cy0’exkTaMu mpaBa. Kareropii «cy6’exkT mpa-
Ba» i «cy0’eKT mpaBoBigHOCHH» C. AJIeKCeEEB BBAKAE
TOTOKHUMY [2, ¢. 139]. Cx0:K0i IYMKU TOTPUMYBaBCA
C.®. KeuekbsaH, AIKUU IPUHUIIOB 10 BUCHOBKY, II[0O
MOHATTSA «Cy0 €KT IIpaBa» i «Cy0’€KT IIPaBOBiJHOCKH »
TOTOKHi [7, c. 83—84].

3arajoM, pocifichbKa JOpeBOJIOIiliHA Ta pagdHCbKa
IOpUANYHA HayKa 3a3BUYAl OTOTOKHIOBaJIA Cy0 €KT
mpaBa 3 yUaCHUKOM (cy0’€KTOM) ITPaBOBiAHOCHH, AKi
IOCJIiIKYBAINCH ¥ PAMKAaX CKJIaAy IPAaBOMOPYIITeHHS
AK 1ioro eaeMeHT. Ilelt migxix sanuinascsa roJJOBHUM
OiJ BILIMBOM TOTO, ITI0 Hi IPaBOIOPAAOK ITapchbKoi Po-
cii, Hi pagAaHCHKA TPaBOBa cucTeMa He mepenbdavdasn
ocobucTicTh, iIHAUBiA K BUXiTHUII TOUYATOK, TBOPILA
mpaBa[16, c. 32].

Tamny mosumiio Buciaosiioe gocaiguumsa P. 1. Xam-
dina. «Cy6’eKT mpaBa» («IpaBocy6’eKTHICTB» ), Ha ii
IYMKY, — TMOHATTS O1JIBII MIIUPIIEe, IeBHOIO MipOo Bif-
MiHHE BifI TOHATTA «Cy0 €KT (YUaCHUK) IPABOBiAHOCHH »
[15, c. 115-116]. «Cy0’exT mpaBa» — 11e ocoba, AKa
BOJIOZi€ TpaBOCYy6’€KTHICTIO, TOOTO 0cob6a IIOTEHIIIAHO
(B3araui) 3gaTHa 6yTU yYaCHUKOM IIPaBOBiTHOCHUH — I
peasibHUU yYaCHUK JAHUX IPABOBUX BiTHOCUH.

CyuacHu# migxin posyminas cyd’eKTa IpaBa BU3HA-
Yae OCTAaHHBOTO K 0co0y UM opradisaliiro, 3a AKUMHI
Jep:KaBa BU3HAE 3MaTHICTL OyTU HOCiAMU Ccy6’€KTHB-
HUX IIPaB YU IOPUAUUYHIX 000B’s13KiB. « He mpupona,
He CYCIIiJIBCTBO, a TiIbKHU Aep:KaBa BU3HAUAE, XTO i 3a
SAKUX YMOB MOKe OyTH cy0’€KTOM IIpaBa, a OT:Ke, 1 yuac-
HHUKOM IIPABOBiJHOCUH, AKi AKOCTi BiH MIOBUHEH MATH.
Jluirte 3aKOHOM MOJKe BCTAHOBJIIOBATHUCA 1 BUSHAYATUCS
Ta 0cO0JIMBA IOPUANYHA AKiCTh, UM BJIACTUBICTD, AKa
T03BOJIsAE 0cO0i UM opraHisarlii craTu cy6’€KTOM IIpaBa.
IIa AKicTb UM BIACTUBICTh HA3UBAETHCA IPABOCYO’ €K~
THicTIO» [13, c. 89].

Bimomuii ppanmnysskuii Bueruii I1. CangeByap y cBo-
it mpani «BeTyn 1o npaBa» mae HaCTymHe TIAyMadyeH-
Hs cy0’eKTa IIpaBa: «Ile iHauBig abo rpyma inguBinis,
110 3JaTHUY OyTH HOcieM mpaB uu 000B’a3KiB. Craryc
cy0’eKTa IIpaBa — Iie prca, IKa IIepeTBOPIOE iHAuBifa un
TpyIy iHAUBiAiB B IIEHTp IIpaB, iHTepeciB Ta 000B’ A3KiB,
BCTAHOBJIEHUX B 3aKOHHOMY IIOPAIKY, 110 MigHiMae
IbOTO iHAUBiA YU IPyNy iHAWBIAIB 10 PiBHA aKTUB-
HOTO i BiAOBifaIbHOTO yUYaCHUKA ITPABOBOTO JKUTTH.
Sx1mo cy0’eKT IpaBa po3TJIsagaTH 3 TaKol MO3UILii, TO
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PO HHOT'O BAaPTO FOBOPUTH SIK IIPO AKTUBHOTO CY0’€K-
Ta npaBa. IKII0 K 00 pO3TJIALaTH 3 MO3UILii oro
000B’s3KiB, TO PO HHOT'O TOBOPATH AK IIPO IACUBHUIHI
cy0’exT mpaBa» [11].

IIpo6yiemMa po3Me:KyBaHHSA MIOHATH Cy06’€KTa IpaBa
Ta cy0’€KTa IPaBOBiTHOCWH B IOPUANYHIH JriTepaTypi
3aJININAETHCS A0 KiHIA He PO3B’A3aHOI0 40 ChOTOHi.
Hocuth yacTo nani Kareropii BUKOPUCTOBYIOTHCS AK
cunouimu. Tum He MeHIIIe, HabaraTo IePeKOHINBIIIIO0 €
MMO3UIIid HAYKOBIIiB, AKi, BCe K, HAMATrarThCA ITPOBECTHU
pisauIo mixxk HEuMu. Tak, M. XaycroBa HamoJisarae, Imo
«Cy0’€KT IIPAaBOBiTHOCUH — Il YUYACHUK KOHKPETHUX
MIpaBOBiAHOCHH, a cy0’eKT IIpaBa — Iie 0coba, II0 He €
YYACHUKOM IIPABOBiJHOCUH, ajie 3a HasIBHOCTI MMeBHUX
YMOB MOXKe HUM cTaTu. TakuM YnHOM, Cy0’ €KT IpaBa
3a TessKUX 00CTaBUH MOXKe He OyTU YIaCHUKOM IIPaBo-
BiTHOCUH, TOMi AK YUYACHUK HIPABOBIJHOCUH 3aBKIU €
omHOYaCHO i cy6’eKTOM mpaBa» [16, c. 34].

Taka mos3uITis TiATBEPPKYETHCS i KOHKPETHOO ITPaK-
TUKOIO 3aCTOCYBAHHSA IOPUANYHUX HOPM: BCTYIIAIOUN
B IIPABOBiTHOCVHY B KOHKPETHIH rasysi npasa (Hamnpu-
KJIaJ, iHTeJIeKTyaIbHOTO0), Cy0’ €KT IIpaBa peai3oBye He
BCi cBOI mpaBa Ta 000B’I3KMU, a JIKIIE IeBHY iX YaCTUHY.
PoamerkyBaHHSA HOCHIMKYBAaHUX MOHATH OKPEMUMU
rajay3aMu BiTUMBHAHOI IOPUANYHOI HAYKH HiaATBEp-
IKYETHCA aHAJI30M MiAPYYHUKA « ATMiHiCTpaTHUBHE
mpaBo YKpainu». ABTOPHU BKa3yIOTh HA Te, 1110 «Cy0’eKT
aaMiHiCTpaTWBHOTO IIpaBa Ma€ IMOTEHI[INHY 3IaTHICTh
BCTYyIaTHU B aAMiHiCTpaTUBHI TPaBOBiAHOCUHU. Y KOH-
KpeTHOMY BUIIAAKY BiH MOKe 1 He OyTH yUaCHUKOM
OpaBOBiAHOCWH. IKITO rpOMaAHNH He YUNHUTH aMi-
HiCTpaTUBHUX MPABOIIOPYIIIEHDb, TO BiH He € Cy0 €KTOM
aaMiHicTpaTUBHO-IAENiKTHUX BigHOCUH. ['poMagaHuH
Vxpainu, axuii mepebyBae 3a il MesxaMu, MOKe Teope-
TUYHO Hi B AKUX aAMiHiCTPAaTUBHO-ITPABOBUX BiTHOCH-
Hax He 6paTu y4acTi, To0To He 6yTH iX cy0’€KTOM, OMHAK
cy0’eKTOM agMiHiCTpPAaTHBHOTO IIPpaBa BiH €, OCKiJIbKU
Moro sk rpoMaAsHIHA aAMiHiCTPATUBHO-IIPABOBi HOP-
MU HAJIIWIN KOMILIEKCOM IIpaB i 0008’ sa3kiB. Cy0’eKT
aIMiHiCTpATMBHUX IPABOBITHOCUH € (DAKTUUHUU yUac-
HUK IPaBOBUX 3B’ A3KiB y cdepi yupasiinusa, To6TO BiH
000B’A3K0BO B HUX Oepe yuacThb» [8, ¢. 74—T75].

TaxuM YMHOM, «Cy0’€KT IIpaBa» € OiJIBIII HINPIIOIO
KaTeropiero, Hijk «Ccy6’e€KT IPaBOBiJHOCUH» , OCKiIBKY
HocieM mmpaB i 000B’A3KiB He 3aByK AN Ma€ OyTH YUaCHUK
KOHKPETHOTO, iIHAVBiAyaaid0BaHOTO IIPABOBiTHOIITEHHS.

BigminHicTh MiK KaTeropiasMu mpoCcTeKyeThCA
i B TOMY, IIO «IIO-TIEPIIe, IPABOBIJHOCMHY — HE €IMHA
dopma peaJsrizarii HopMm mpasa; mo-apyre, MaJi giTu,
IYIIeBHOXBOPI JIOAH, Ki € cy0’eKTaMu IIpaBa, He MO-
JKYTb OyTH cy6’€KTaMU IPAaBOBiTHOCHH; IIO-TPETE, KOH-
KpeTHUH IPOMaAAHUH 3aBKIU € cy6’€eKTOM IIpaBa, ajie
He 3aBXK]JIM € YUaCHUKOM IIPaBoBigHOCHH» [5, c. 338].

Ot:xe, BBAXKAEMO 3a JOIIiJIbHE PO3PiZHATH KaTeropii
cy0’exTa mpaBa i cy6’exra npaBoBiguocus. Cyo’eKT mpa-
BOBiHOCUH — Iie iHAUBiAyaJIbHO BUSHAUCHUH CY6’ €KT
IpaBa, AKUI pearisyBaB CBOIO IPaBoCcyd’€eKTHICTD (BU-
3HAUEHUH 00CAT IpaB i cBOOOM) Y KOHKPETHUX IIPABOBi-
HocuHax. [Ipore Oyab-AKMi cy0’eKT MpaBa He € cy6’ eK-
TOM TOTO UM iHIIIOTO KOHKPETHOT'O IIPABOBiIHOIIIEHHS .
IToHATTA «Ccy0’eKT MpaBa» € 3arajJbHUM i IEPBUHHUM,
a IMOHATTS «Cy0 €KT IPaBOBIJHOCUH» — KOHKPETHUM
i BropurHUM. MOXKHA 3a3HAYNTH, 110 TPaHC(hopMaIid
cy0’eKTa IMpaBa B yUaCHUKA IIPABOBIJHOCKUH OB’ sI3aHa
3 IIPOIIeCOM IIePETBOPEHHSI MOKJINBOTO B JIilicHe, mepe-
TBOPEHHSM HasBHOCTi 00’ €KTUBHOTO ITpaBa B PeajbHYy
MMOBEIiHKY.

IIle ogHUM AUCKYCIHHUM MOMEHTOM TEOPETUUHOTO
OCMUCJIeHHA KaTeropii «cy6’eKT mpaBa» € oTo 3B’ 30K
3 IIOHATTAM «IpaBocy6’eKTHiCTEL» . [IpaBoCy6’eKTHICTD
3a3BUYAl POBIIANAETHCA AK IOPUINYHA AKiCTh, BJIac-
TUBiCTh 0COOU, TPAaBOBE CTAHOBUIIE, HAJEIKHICTD 11
JI0 IPaBOBOI CUCTEMU, BXOMKeHHA 10 Hei [16, c. 36].
XapaKTepusyouly CyJyacHe CIIiBBiTHOIIIEHHA MisK HUMU,
C.I. Apxumnos BKaaye, 110 IpaBocy0’€KTHICTh oco0u,
BUPAKA€E «He JIUIIle 0COOJIMBE CTABIEHHS [ePiKaBU 10
0co0mMCTOCTi, ajie i cTaBJIeHHSA [0 Hel IOPUANYHOI HAY-
KU, mpaBo3dHaBcTBa. ChOTOHI 1ie BiAHOIIIEHHS IIOJIATAE
B TOMY, ITI0 B TPaBOCY0’€KTHOCTI AepsKaBa Ta IoOpuIuIHa
HayKa BOAUaioTh He caMi IIPOsSABU 0COOMCTOCTI, Ii IpaBoOBY
dopmy, a JIuIlle IOPUAUIHII 3aCi0, iIHCTPYMEHT BILJIUBY
Ha Hel, ypaBJiHHA Heio» [3, c. 127].

VY cTpyKTypi IpaBocy0’€KTHOCTI BULIJIAIOTH TP OC-
HOBHI CKJIaZIOBi: TPaBO3NATHICTD, Ai€3AAaTHICTD, a8 TAKOMK
mpasa i 000B’A3KH1, 3aKpimjeHi 3a 0c000i0 3aKOHAMU.
C.I. ApxunoB posriasagace IpaBo3gaTHICTb Ta Iie3maT-
HicTb AK ABi cTamii po3BUTKY mpaBocy6’ekTHOocTi. Ha
IepIIoMy eratri (IpaBo3JaTHICTh) Cy0’€KT IIpaBa ABJIAE
c00010 «YHCTY IPaBOBY (hopMy, ITPaBOBY 0O0JOHKY,
mo306aBJIeHy ITPAaBOBOTO 3MiCTy — BOJBLOBUX PillleHb
ocobu». [Ipyra crazmida, ska BixmoBizgae giesgaTHoCTi, —
e CTadis JOCATHEeHHS ITPaBOBOIO 0CO00IO ITPABOBOI 3pi-
JIOCTi, 1110 mepeabayae 3MJaTHICTHL 0COOM cCaAaMOCTiHiHO
peanisoByBaTu yHKIIiI cy6’ekTa mpasa [3, c. 132].
HabyBatouu miesmaTHOCTi, 0coba cTae 31aTHOO ITO-TIeP-
II1e, BUpaKaTH B IIpaBi CBOIO cy0’€KTUBHY BOJIIO, CBOL
cy6’€KTHUBHO-IIPABOBI JOMAarauHs; Io-Apyre, BUSHAHHSA
0co0u ie3MaTHOIO € MiATBePAKEeHHAM i1 MOYKJIMBOCTL
caMOCTiliHO OpaTu yuacTh B IPaBOBiTHOCUHAX ; IO-TPe-
Te — HACTAaHHJA i€3JaTHOCTI 03HAUa€e 3JaTHICTL BOJL
KOHTPOJIIOBATH i BU3HAUYATH cebe y BCiX CBOIX IIposBax
[3,c. 133].

IHIIIa TOUKA 30PY HA CIIiBBiAHOIIEHHS IIOHATH IIpa-
BoCcy0’eKTHOCTI Ta cy6’exra mpasa C. C. AlekceeBUM.
Bin BKasyBas, 1110 mpaBoCy0’€KTHICTE € He III0 iHIIIe,
AK mpaBogiedgaTHicTh. Tomy KaTeropii «cy6’eKT
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mpaBa» i «IpaBocy0’eKTHiCTh» 3b6irarorncsa. Biaacue
npaBocy0’eKTHICTE € HeBiJ’€MHOIO BiJ 0co0U AKiCcTIO
[2, c. 380].

BucuoBku. TakuM YMHOM, TOHATTS Cy0 €KTa IIpaBa
€ KJII0OYOBUM B IOPUAVYHIN HAYIli, aJJKe TIIbKY 3aBOAKHT
momy i aysa Hporo mpaBo icuye. Cy6’eKT mpaBa — 11e
Ta ocoba, YMEI0 CBiJOMiCTIO Ta IPAKTUYHOIO AisdJIbHIiC-
TIO IIPaBO CTBOPIOETHCH, UUI I[IHHOCTI, Iijii Ta izeann
B IIpaBi peasizoByoThesa. Cy0’eKT — Iie I:Kepeso Ta

KiHIleBa MeTa IIpaBa, CBOT'O POAY IPAaBOBUiT aGCOJIIOT.
IIepemyMoBOIO ITPABOBOTO CTATYCY 0CO0OU € HAOYTTSA HEIO
puc n1paBocy0’€KTHOCTI — IIPaBO3JaTHOCTI Ta gie3mar-
HOCTi, ITIT0 CBiAUUTH PO IIPaBOBY 3pPisicTh cy6’eKTa.
Berynarouu B mpaBoBi BifHOCUHY, Cy0’€KT IIpaBa cTae
cy0’€eKTOM IIPaBOBiIHOCUH, OTPUMYIOUHN MOKJINBICTH
peasrizoByBaTHu CBOi IIOTEHIiITHI TpaBa Ta MOXKJINBOCTI
B KOHKPETHi# rajysi npaBa, a TaKOK HECTHU BigmoOBi-
JaJbHICTh 3a CBOI BUMHKMU.
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