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AKTYA/IbHI AQMIHICTPATUBHO-NTPABOBI AHTUKOPYMLINHI HOPMU
KPAIH EBPOMNMENCbKOIO COIO3Y

AKTYAJIbHbIE ADMUHUCTPATUBHO-INPABOBbBIE AHTUKOPPYTNUMNOHHDIE
HOPMbI CTPAH EBPOIEICKOIO COIO3A

ACTUAL ADMINISTRATIVE AND LEGAL ANTI-CORRUPTION NORMS
OF THE EUROPEAN UNION COUNTRIES

AHotauif. CTatTio NpUCBSYeHO aHAI3y Ta BUBYEHHIO AgMiHICTPATMBHO-MPABOBUX GHTUKOPYMLINHUX HOPM KpaiH €Bponeri-
Cbk020 Cot03Y, i3 MeTOl BJOCKOHA/IeHHS eeKTUBHYMX 3aco0iB 3arnobicaHHs Ta npoTugii kopynuii B YkpaiHi.

[Monsizae B aHanizi Ta BUBYeHHi €Bponericbko20 Coto3y po3pobku NPpUHUMMIB | 3ax0giB 3anobi2aHHs Ta NPOTMgii Kopyrnuii, i3
MeToI0 po3pobky eekTnBHIUX 3acobiB 3anobizaHHs Ta NpoTMgii kKopynuii B YKpaiHi.
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// AaminicTpaTuBHe npaBo i npouec; diHaHCcoOBe Npaso; // MiskHapofHuit HayKOBUM XXypHan «IHTepHayka».
iHpopmauiinHe npaso // Cepisi: «lOpupuuni Hayku» // N2 9 (14), 2018

CrparteziuHi 3acobu nogonaHHs kopynuii €Bponericbkoeo Coto3y [PYHTYIOTbCS HA TOMY, L0 30X0gH L40gO isiIbHOCTI Mo
6opoTb0i 3 KOpyrLieto, CNPSIMOBAHA HA MOJONAHHS (PAKTOPIB KOPYLii.

AHTUKOPYNLiiiHa 0CHOBA CHOPMOBAHA y MPABOBOMY CTATYCi OP2aHiB BAAGH, B MOPAGKY iX POPMYBAHHS Ta gisibHOCTI. CBOI-
MU MOXIMBUMU IHCTPYMeHTaMu B 3anobieaHHi Ta npoTugii 3 kopynuieio Mae Ypsg. Mepiu 3a Bce, 3a gornomMo20t0 BGOCKOHA/eH-
HS AgMIHICTPATUBHO-NPABOBUX HOPM, BUKOPIHIOKYYM KOPYMLiNAHI GKLEHTH Y HbOMY; YJOCKOHA/IIOKYM HAABHY NPALI0 Kepydmx
0p2QHiB, NiKBIGyIOUM AGMIHICTPATUBHI OCHOBM; KOHTPOIIOIOYM PO3M0giN DIOGKETHUX ACUHYBAHb; CTBOPIOIOYM HOBITHI MEXAHI3-
My o 6opoTb0i 3 Kopynuieto; CRIBNPALS 3 IHCTUTYTAMM 2POMAGSIHCLKO20 CycninbeTBA. OGHUM i3 CepHo3HMUX MeXAHI3MIB, L0
go3Bo/ISOTb Ypsigy 6OpOTICA 3 HASIBHOK KOPYMUi€El, € NAPAAMEHTCbKMIA Gilounii KOHTPOIb 3a CMOCTEPEeXXeHHIM isi/IbHOCTI
0p2aHiB gep)XaBHOI BAAGH, d TAKOX HLLUMX CYO'EKTIB BAACHOCTI. [J0 TaKuX, y Nepliy Yyepay, HAaNexaTb 3aXogH, LU0 3GiCHIOITbCS
B MeXax gisi/IbHOCTI KOMICii YpAgy.

Bapto 3anposaguti 060B’s3K0Be, nigTBepgxxeHe, iHPopMavisiHy Mpo3opicTb NPUAHATTS YNPABAIHCbKMX PilleHb gepyas-
HOI BAagu. HeobxigHO onpuaOgHIOBATH CIMCKM YUHOBHMKIB, 3ACYQXKEHNX 30 KOPYMLiViHY GisIbHICTb, 3/0BXMBAHHS BAGOIO,
KOa3HOKPAGCTBO, nepeBuLLieHHs C1y>x00BMX MOBHOBAXEHD. [JOLiIbHO goBIYHO 3aOOPOHATH Takum 0cobam 3aimaTii nocagn Ha
gepXaBHivi cyxoi.

HeobxigHo CTBOpUTY EQUHMIT MPO30PUIi GHTUKOPYMLiFHMIA aHAAI3 gilo4020 3aKOHOGABCTBA TA NAPaAneabHO po3pobuTH npo-
2pamy KkBaniikoBaHux kagpis. [0N0BHI yMOBY — MPUMIOGHWH, BIGKPUTUI KOHKYPCHWIA Bigbip kKaHgMgaris.

KniouoBi cnoBa: agmiHicTpaTMBHO-MpaBoBi GHTUKOPYNLiViHi HOpMu, EBporneiicbkmnii Colo3, GHTUKOPYMLiNHI 3aXogu, aHTH-
KopynuiviHa nonituka, 3axogu 3anobieaHHs Ta npotugii kopynuii.

AnHoTaumsa. CTaTbg NOCBALEHA AHAAN3Y U U3YHeHNIO AgMUHUCTPATUBHO-NPABOBLIX AHTUKOPPYMNLUMUOHHbIX HOPM CTPAH
EBponericko2o Co103a, C Le/blo COBEPLLIEHCTBOBAHMS 3PPeKTUBHbIX CPegcTB NPegqoTBPALLeHNs N MPOTUBOGEHCTBIS KOPPYILMM
B YKpauHe..

3akoyaeTcs B aHanmse u u3ydeHnn Esponeiicko2o Cotoa paspaboTKi MPUHLMIOB 1 Mep NpegynpexgeHns u npoTmBogei-
CTBUSI KOPPYMLK, C LieNblo paspaboTKi 3PPeKTUBHbIX CpegeTB MpegoTBpaALLeHus M NPOTMBOGEeNHCTBISA KOpPY UMM B YKpanHe.

Crpateanyeckne cpegcTsa npeogosiennsa koppynumum Esponerickoeo Co3a OCHOBbIBAKTCA HA TOM, 4TO Mepbl 110 gesTe/lb-
HocTu 1o 6opbbe ¢ Koppynumeit, Hanpas/ieHHas Ha npeogosieHne GakTopoB KOPPYMLMN.

AHTUKOPPYNLUMOHHAS OCHOBA CHOPMUPOBAHA B PABOBOM CTATYCe OP2AHOB BAACTHU, B MOPSIGKE NX POPMMPOBAHUS 1 gessTe b-
HOCTU. CBOMMM BO3MOXHbIMM MHCTPYMEHTAMM B IPEgOTBPALLCHNN 1 TPOTUBOGENCTBIUM C KOPPYILMen GO/KHA NpaB1Te/IbCTBO.
[pexxge BCe2o, C MoMOLLbI0 COBEPLIEHCTBOBAHNUA AGMUHUCTPATUBHO-MPABOBbIX HOPM, MCKOPEHSS KOPPYNLMOHHbIE AKLEHTbI
B HeM; COBEPLUEHCTBYS MMelOLLyoCs paboTy Ypas/siioLmMX 0p2aHOB, IMKBUGUPYS AgMUHUCTPATUBHbIE OCHOBbI; KOHTPOAUPYS
pacrnpegenerue GI0g#ETHbIX ACCU2HOBAHMIA; CO3GABAs HOBble MeXaHU3Mbl 10 6opbbe C Koppynumeit; COTPYGHUYECTBO C UHCTU-
TyTamMu 2pAKGAaHCcKo20 001LecTBa. OGHUM U3 CePbe3HbIX MEXAHM3MOB, MO3BO/IAOWMX [1paBnUTebCTBA BOPOTLCS C MMEIOLLeiCs
Koppynumei, IBASIETCS IapAaMeHTCKMI geliCTBeHHbIN KOHTPO/Ib 3a Habl0geHneM gesiTe/lbHOCTY OP2aHOB 20CYgapCTBeHHOM
B/IACTH, a TAKxe gpyanx cyObekToB cOOCTBEHHOCTU. K TaKMM, B MepByIo o4epegb, OTHOCATCS MeponpUATHSI, OCYLIECTBIseMble
B PAMKAX gesaTe/ibHOCTU KOMUCCKIA [1paBuTebCTBa.

CrtouT BBECTU 06513aTe/IbHOe, M0gTBEP)KgeHHOe, MHPOPMALMOHHYIO MPO3PAYHOCTb MPUHATHUS YIPABAEHYECKMX PeLLeHuit
20CYgapCcTBeHHOM BacTh. Heobxognmo obHapogoBaATb CIMCKM YYMHOBHUKOB, OCY)KJeHHbIX 30 KOPPYMLMOHHYIO gesiTeIbHOCTb,
3/10ynoTpebaeHne BAACTbIO, KA3HOKPAGCTBO, MpeBbilieHne cnyxebHbIX MOTHOMOYMIA. LjeecoobpasHo NOXM3HEHHO 3aMnpeLLaTh
TAKMM IMLAM 3AGHUMATb GO/KHOCTU HA 20CYgapCTBeHHON C1yxbe.

Heobxognmo co3gatb eguHbIii MPO3PAaYHbIN AHTUKOPPYNLUMOHHBIN AHAIN3 §eliCTBYIOLLe20 3aKOHOgATebCTBA U NAPA/IIe/b-
HO paspaboTatb NPo2PaMMy KBAIMPULMPOBAHHBIX KAGPOB. [NaBHble YCnoBMs — NYONNYHbINA, OTKPbITbINA KOHKYPCHbIA 0TOOP
KaHgMUgaToB.

KntoueBble c10Ba: agMyHUCTPATMBHO-MPABOBbIC AHTMKOPPYNLMOHHbIe HOPMbI, EBponericknii Coto3, GHTUKOPPYILMOHHbIE
Mepbl, GHTUKOPPYLMOHHASA MONTUKA, MePbl IPegoTBPALLeHus 1 NPOTMBOGenCTBUS KoppynLmum.

Summary. The article is devoted to the analysis and study of administrative and legal anticorruption norms of the European
Union countries with the aim of improving effective means of preventing and counteracting corruption in Ukraine.

It is in the analysis and study of the European Union to develop principles and measures for the prevention and counterac-
tion of corruption in order to develop effective means of preventing and combating corruption in Ukraine.

Strategic remedies for combating corruption in the European Union are based on the fact that anti-corruption measures
aimed at overcoming the factors of corruption.

The anticorruption basis is formed in the legal status of the authorities in the order of their formation and activity. The
Government has its possible tools in preventing and combating corruption. First of all, with the help of improvement of adminis-
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trative-legal norms, eliminating corruption accents in it; improving the existing work of the governing bodies, eliminating admin-
istrative grounds; controlling the distribution of budget allocations; creating the latest anti-corruption mechanisms; cooperation
with civil society institutes. One of the serious mechanisms that allows the Government to combat existing corruption is the
parliamentary control over the monitoring of the activities of public authorities, as well as other subjects of property. These, in

the first place, include measures taken within the framework of the activities of the commissions of the Government.

It is necessary to introduce mandatory, verified, informational transparency in the adoption of management decisions of
state power. It is necessary to publish the lists of officials convicted of corruption, abuse of power, embezzlement, excess of
official authority. It is expedient to forever prohibit such persons from holding positions in the civil service.

It is necessary to create a single transparent anti-corruption analysis of the current legislation and to develop a program of
skilled personnel in parallel. The main conditions are open, open competitive selection of candidates.

Key words: administrative and legal anticorruption norms, the European Union, anti-corruption measures, anti-corruption

policy, measures for prevention and counteraction of corruption.

ocTaHOBKA mpob6aeMu. [JocaigKeHHI KOMIAaHii

Ernst & Young BusHauae, 10 YKpaita 3aiiHsaza
mepime Micie mo Kopyniii cepen 41 xpainu. ¥ 2018
poiri YkpaiHa y raHoMy pedTHHIY 3aiiHsa CbOMe Mic-
me. ¥ IecATKY KOPYII[iIMHUX KpaiH, OKpiM YKpaiHu,
eitiimiu Kinp, Ipeniia, CroBauumnna, Xopsarisa, Ke-
uiqa, I[liBgerna Adpuka, YropmiuHa, [aaia i €rumner.
Haiimenm KopynmiiHuMu Kpainamu 3q00yau Jlamisa,
Hopgseria, ®innaungisa, [IIsefintapia Ta I[lIsermisa.

VY xoni mocaimxenus 6yJo mposegero 4 100 inTeps’io
y 41 kpaiui. OnuryBaaucsa 4ieHU pajg JTUPEKTOPIB, Ke-
PiBHUKU cepeHBOI i BuIoi sjanku. B Ykpaini onuranu
100 cmiBpobiTHUKIB KoMnawii [1].

Busasunocsa, B YKpaiHi uncj0 pecrioHeHTiB, aKi
3ayBaKYIOTh, 110 KOPYII[isd Yy KpaiHi CTAaHOBUTH IpU-
6si3HO 79 BifCOTKIB.

TakuM YMHOM, He0OXiHO 3’ ACyBaTH aKTyaabHi
OPUYMHU MOMIUPEHHA KOPYIILil B YKpaiHi Ta MOMXKIN-
BOCTell BUHUKHEHHS aHTUKOPYIIIiHHUX HOPM Kpain
€spomneiicbkoro Coio3sy.

Amnamniz ocTaHHIX JOCTiAMKEeHD i mMyOiKaIiil cBiqTunuTH
PO aKTUBHY PO3POOKY MaHOI MOPYIIIeHOI TeMaTUKH,
30KpeMa IMiATr'PYHTAM CTATTi cTaau IIpalli HayKOBIIiB,
ak Tunpuuk O.B. [15], Bimoyca B.T. [9], Cy66oTa A. 1.
[14], JIurBurernka B. 1. [13], I'sosgenproro B. I1. [11],
Hem’auuyka 0. B. [12], Boguapuyka O.T'. [10]; HOp-
MaTHUBHO-TIPaBoBa 6asa, 3aKOHU ¥ KpaiHu, rajaysesi
Ta MiKraJsy3eBli HODMaTUBHO-IIPABOBL aKTU, YNHHE
3aKOHOJABCTBO 3apy0OiKHUX KpaiH.

MerTo®0 cTATTi € aHaJIi3 aAMiHiCTPATUBHO-TIPABOBUX
AHTUKOPYIIiHHUX HOPM Kpain €Bponeiicbkoro Coiosy
Ta X 3aIIPOBAIKEHHA B Iif0Ue 3aKOHOAABCTBO ¥ KpaiHu.

Bukaan ocHoBHOTO MaTepiaay. Kopynmia gysxe
CHJIbHO CIIOTBOPIOE aBTOPUTET BJIAAU, 3HUMKYE iHBEC-
TUIi1 3arajoM KpaiHu, JiKBigye mMpaBo SK OCHOBHUMA
MeXaHi3M yIPaBIiHHA JKUTTA IeP:KaBU Ta CYCIiJILCTBA,
YHEMOKJINBIIIOIOUN CYAOBY TiJIKY BJIaAM, YIOBIJIbHIOE
mo0yIOBY IPABOBUX OCHOB Jep:KaBU Y KPaiHU yIIijIo-
my. Jlame «3J0» cTaI0 HallaKTyaJabHIIIIO0 ITPOo0IeMOoio

PO3BUTKY YKpalHu, I110 BiATBOPIOE CTPYKTYPHUU Me-
XaHi3M.

Bignosiguo mo Hopmu €runty «llep:xaBa 3060B’s-
3y€eThCA OOPOTHCS 3 KOPYIIIi€l0, a 3aKOH BU3HAYAE
KOMIIETeHTHI KOHTPOJIIOI0Ui OpraHu i oprauisarii. Kou-
TPOJIIOIOYi OpraHy I opraHisarlii 3iiCHIOI0TH KOOPAMHA-
I[i10 OJTWH 3 OMHUM Yy 60POTHOi 3 KOPYIIIIi€to, 3MiITHEHHA
I[IHHOCTEeH YeCHOCTi Ta IPO30POCTi 3 METO0 HAJIEKHOT'0O
3IiMiICHEHHA Jep:KaBHUX (PYHKILi, OXOPOHH Aep KaB-
HUX KOIIITiB, PO3BUTKY Ta BUKOHAHHSA HAI[iOHAJIbHOI
cTparerii 60poTHEOU 3 KOPYIIIIi€I0 ¥ CIiBIIPAIli 3 iHITUME
KOMIIETEHTHUMU KOHTPOJIIOIOUNMU OpraHaMu i opra-
HizaliaMu B TOPAIKY, BUBHAUEHOMY 3aKoHOM» [2].

VYpamosii @panirii (yrawouaoun [Ipem’ep-mini-
cTpa) B iHAUBiAyaANbHOMY IIOPAAKY IPUTATYIOTHCSA
o KpuMiHaJbLHOI BiAToBigaIbHOCTI 3a 3j10unHT ab0
IIPaBOIIOPYIIIeHHS, BUNHEH] IpU BUKOHAHHI CBOIX 1O~
camoBux 060B’A3KiB. KoHcTuTyia @paniii micTuTs
okpemuii posaina «IIpo kpuMiHaILHY BiAIOBiAaIBHOCTI
wiaeHiB ¥Ypany». 3riqao Korcruryii @panirii 1958 poxry
«¥YpAnoBIli HeCYyTh KpUMiHAJABbHY BiAIOBiJaJIbHICTE 3a
AKTHu, BUMHEHi HUMU IPU BUKOHAHHI CBOIX (YHKITiH
i kBai(PiKyIOThCA AK 3JI0UYNHN a00 AEJTiKTH Ha MOMEHT
ix smiticaenns. Bouu niacynui Cyny Pectiybaixku» [3].
Tak, y @paniii KOHCTUTYIIiHHUM IIePerJIsioM 3aCHOBA-
Huit ocobmusuii Oprau, 1o 3aiCHIOE CY/IOBUIT POSTJIAL,
y cupaBax IIpo IpaBomopyIiieHHsa ¥ pamositis. Ile Cyn
Pecnybsiku, ¢opmoBanuii nasaramu [lapiamMenTy Ta
Kacamiitnum Cynom. [laHuii opras cKaagaeTbes i3 15
wieHiB: 12 mapjaameHTapiiB, 00paHUX IIOPiBHY B KOXK-
ui#t masari Ilapiramenty i 3 cyanis Kacarritizoro Cyny,
OIUH 3 AKUX T0JIOBYE B fanomy Oprawxi.

Ha croronni y cBiTi BiicTopoHeHi Big 3atimanoi
mocajiy B MOPAAKY IMITiuMeHTy IecATh IJIaB JepKas,
IIPUYOMY HIiCTH i3 HUX 3a 3BUHYBAYEHHSIMU B KOPYIIILii
i syoB)KkMBaHHI Biazgoro [6].

I3 Hamroi TouKYM 30py, AOIIJIBHO GYJIO 6 BKIIOUUTHI
B 3araJIbHUU ITepejIik HopM, BUCYHYTUX KoHCTUTYIIi€T0
Io kaugugara y I[IpesumenTu, uieny Y pangy UM iHIIIOTO
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YMHOBHMKA BUMOT, II[0 HOCATH MOpabHi HopMmu. Tak,
Koucrurymia CiHramypy cepej ycix iHIIIIX BUMOT, IO
BUCYBAIOThCA A0 KaHauaaTa Ha moct IIpesunenTa, 3a-
KPiIlIioe BUMOTY «OyTHU JIIOAUHOIO YeCHOIO, 3 XOPOIITUM
xapakKTepoM i pemyrarieio» [6].

ITomiTHe MmicIie B ;aHOMY, TI0 TTpaBYy 3aiiMmae Cinramyp
[7, c. 126]. Srigao «IHAEKCY CHPUIHATTA KOPYHILii» op-
rauizarii Transparency International sa 2017 pik, Ciu-
ramyp 3aiiHAB 7-y MO3UILiI0 cepel HalOiabIl «YUCTUX »
Kpain mpomyctuBInu Brepen HoBy Semangito, Hamito,
dinnaupito, [Iserito, IlIBetintapito Ta Hopserito [8].

Amnagisyioun npuunHu ycuixy CiHranypy B ganiii
cepi JI. B. 'naguenko Bugiisge KiJlbKa OCHOBHUX HOT0
KOMIIOHEHTIB: MOJIITUYHA BOJIS BUII[OTO KePiBHUIITBA
Kpainu, mpu AKi# mpobaeMu 60pOTHOU 3 KOPYIIITi€io
JIATJIN B OCHOBY HaIliOHAJBbHOI cTpaTerii (cyd’ eKTuB-
HU GaKTOp); JTiKBigaIliad CIOHYKAJIBHUX MOTHUBIB IJIA
CKOEHHS KOPYIIIiNHUX Ailf MIJIAX0M (DOPMYJIIOBAHHSA Ta
3aTBePI KeHHS Ha IPAKTUIl MPUHITUIIIB «UeCHOT'0 Ta He-
TiAKYIHOTO ¥YPALY», IOIIUPEHHSA 1X Ha BCIO AeP:KaBHY
cay:k0y (ocobucTuii mIpuUKJIal y CIIpaBi 3acToCyBaHHA
3aKOHY TPaAUIiliHO IOKA3YIOTh «IIePIIli 0co0m» aep-
’KaBU, IKi HABOAATH JaHi IIPO cTaH, JOXOAU, KOMep-
nifiHi inTepecu); GopMyBaHHSA HEOIPUUHATTA JaHOTO
asuina B CiHranypchbKOMY CYCHiJIbCTBi. YHACTiZOK

miJlecIipsAMOBAaHOI JIiHil KepiBHUITBA, 34ificHIOBaJIACS

oig racaoM « XoueI IIepeMOorTH KOPYIIIliio, 0yab roTo-

BUI BiATIpaBUTH 3a TPATH CBOIX APY3iB i poauuis», 6yaiu

3JIaMaHi JedAKi cTepeoTunu CycmiJibHOI cBigzomocTi [7,

c. 130—135]. ¥V cucTeMHOCTi BiKUTHX 3aX0/IiB IIPUBEJIO

IO TOT'0, IO KOPYIIIia 3aifiCHIJIA IIepeXxiT B po3psan,

COIliaJIbHO HEIPUMHATHUX ili-3JI0BKUBAHbD.
BucuoBku. Takum unHOM, HOBIiTHSA AHTUKOPYII-

mifiHa JiAJBHICTh CydYacHOI JepsKaBu MOBUHHA MATU

OOTPYHTYBAHHSA Ha TAKUX MO3UIIAX:

— TOCTiHUN AHTUKOPYHOI[IMHUN MeXaHi3M Jil0uoro
3aKOHOJABCTBA YKpaiuu;

— HIelleHTpaJlisallisa yupaBIiHb Aep:KaBHOTO IPOIECY;

— (opMyBaHHSA CePHO3HOTO IIOCTiNHOTO MeXaHi3ZMYy 3a
(¢iHaHCOBUM CTAHOBUIIEM YNHOBHUKIB;

— iH(opmarniiiHa BiZKPUTiCTh YIPaBJIiHb JePiKaBU;

— CTBOPEHHSI CTPYKTYPU IIOCTiiHOI mepeBipKu aep-
JKaBHUX OPraHiB HAa IPUCYTHICTh KOPYIIILii;

— TOoCTilfiHe BAOCKOHAJIEHHS Ta ITOKpAIeHHSA IPaBo-
OXOPOHHOI JIAHKU;

— 3ampoBaMKeHHS IMOCTIHOTO AUCTAHITIAHOTO 3B’ A3-
KY MiK "pOMagsIHIHOM i ¥ PSAI0OM;

— mepembauuTy iHAWBiAyanbHi agMiHicTpaTHMBHI
yIOpaBJiHCHKI 3aX0qu MeP:KaBHOTO CJIYKOOBIIA —
PeUTHHT NOBipU I'POMaACHKOCTI.
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ANCUUTITIHAPHA BIANOBIAAZIBHICTDb CYAI 3A HEMNMOBIAOMEHHA
NPO BTPYYAHHA Y 3INCHEHHSA NPABOCYA 1A

ANCUUTNIIMHAPHAA OTBETCTBEHHOCTbDb CYib1 3A HEYBEJOMJIEHUE
O BMELWWATEJIbCTBE B OCYLLECTBJIEHUE NMPABOCY NS

JUDGE’S DISCIPLINARY AMENABILITY FOR DISCLAIMING
ABOUT INTERFERENCE IN EXECUTION OF JUSTICE

AHoTauif. s cTaTTa CTAHOBUTD iHTepecC gas gitounx CyggiB YKpaiHu Ta Op2aHiIB, LLO 3giFiCHIOIOTb BIGHOCHO HUX gUCLIMIITI-
HApHe MpoBAgXeHHs. B OCHOBHOMY yBa2y aBTOPA 30CepegKeHO Ha OGHOMY gUCLMIIIHAPHOMY MPOCTYIKY: HeroBigoM/IeHHS
cyggeio Buioi pagn npasocyggsa Ta [eHepasibHo20 MpOKypopa npo BUNAgoK BTPYYAHHSA B Gi/IbHICTb Cyggi L0go 3GiiCHeHHSA
npaBocyqgs, y TOMy YnCi PO 3BEPHEHHS §O HbO20 Y4ACHMKIB CYygoBO20 MPOLECY Y iHLIMX OCib, BKOYao4u ocib, ynoBHOBA-
KEHNX HO BUKOHAHHS (PYHKLIA gepxxasu, 3 MpuBOgY KOHKPETHUX CrpasB, Lo nepebyBatoTb y NPOBAGKEHHI CYqQi, SKLIO Take
3BepHeHHS 3giViCHeHO B iHLNI, HiXX NepegbayeHo nMpoLecyanbHUM 3aKOHOGABCTBOM CMOCIO, yrpogoBX MATH gHIB Mic/s T020,
K FIOMy CTQ/10 BIgOMO PO TAKMI BUNAGOK.
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Hapasi cepeg cyggiB Hemae BU3HAYEHOCTI LLOGO TORO, LLO € BTPYYAHHAM Y IXHIO Qi/IbHICTb 3i 3QiNCHeHHs npaBocyggs. EKkc-
nepTu, siki gOCgKYI0Tb HOPMATHBHI 3acagu 3abe3neyeHHs He3a1eXHOCTI CyggiB B YKPAiHi goBOgSTb, L0 MOMpU BJOCKOHA/EH-
HSl KOHCTUTYLiFiHO20 | 30KOHOGABY020 pe2y/IlOBAHHS, KOPYNLis, BKOYA0uM TeneoHHe npaso, noAiTMYHY 3aeXHICTb, B Cygax
€ gOBOJIi IATEHTHUM 5BULLEM BHACIIGOK 6a2aTOpiyHO20 iCHYBAHHS Kpy20B0i nopyku. Cyqgi, ki BYMHWAM KOpynuiiiHi gii, € Bpas-
JMBUMM GO BIMBIB 3 GOKY gepxaBHMX OP2aHIB, OCKiIbki B 0OMiH Ha GE3KAPHICTb BOHM MOCTYNAIOTHCS CBOEID HE3ANEXHICTIO.
Came ToMy, He y BCiX BUIAgKax Cyggi noBigoMAOTb NPO BUNAGKM TUCKY, B iHWIMX BUMNAGKAX — O4EBUGHI BUMAGKM BTPYHAHHSA
(«gpy’>KHE MPOXAHHS») He BBAXXAIOTb TAKUMM.

3 BpaxyBAHHAM BUK/IAJEHO20, HaPa3i AKTYA/IbHUM € NUTAHHA BU3HAYEHHS CKAAGOBMX gUCLIMIMIIHAPHOR0 MPOCTYIKY, NPoO sKMii
1getbca y NyHKTI 6 4acTuHm 1 cTatTi 106 3akoHy Ykpainm «[po cyqgoycTpivi i cTatyc cygqis» N° 1402-VIIl, a came BU3HAYeHHs 1opu-
gMYHOR0 3MICTY NPOTUMPABHOI 6e3gisIbHOCTI Cyggi LLOGO HEMOBIGOMeHHS PO BTPYYAHHS y 3gilicHeHHs npaBocyggs (abo npo BrmB
B Oygb-sikuii crnoci6 LL0go MPUIHSTTS PILLIEHHST Y KOHKPETHIV CrpaBi) Ta 4 He € Taka 6e3gisiIbHICTb OgHUM i3 MPOSIBIB IATEHTHOI KOPYLil.

Knio4oBi cnoBa: BTpy4aHHA y 3giicCHeHHS NnpaBocyqqgs, BIMB HA CYJgio, HEMPABOCYgHe CygoBe piLeHHS, QUCLMMIHAPHWI
MpOCTYNOK Cyqqi, KOPYNUiMiHI PU3NKM, TATEHTHA KOPYMLf.

AHHOTaUMA. 370 CTATbA NPegcTaB/sgeT MHTepec gas gerCTBYIoLMX Cygei YKpauHbl M OP2aHOB, OCYLLECTBASIOLIMX B OTHOLLIEHUN
HUX gUCLMNAMHAPHOE MPOM3BOJCTBO. B OCHOBHOM BHUMAHME ABTOPA COCPEGOTOHeHO Ha OGHOM GUCLMIIMHAPHOM MPOCTYIKe:
HecoobLLeHKe cygberi BbiCLie20 coBeTa npaBocygus 1 [eHepaibHo20 MPOKypopa O C/ly4ae BMeLIaTebCTBa B gessTeNIbHOCTb Cygby
110 OCyLLEeCTB/IeHNIO NPABOCYgUS, B TOM Yncie 06 00paLLeHNn K HeMy y4acTHMKOB CygebHO20 npoLiecca nan gpyamx nL, BKIO-
4ast 1L, YOJHOMOYEHHbIX HA BbIMOJHEHNEe GyHKLMIT 20CYgapCTBa 110 MOBOgy KOHKPETHbIX g/, HAXOgALUMXCA B MPOM3BOGCTBe
Cygbu, ecm Takoe obpaiLieHye ocyLeCTBeHo B gpy20, YeM NpegycmMoTpeHO NpOoLeccyanbHbIM 3aKOHOGATeIbCTBOM CNocoo,
B TeyeHue NAT1 gHe nocjie 1020, KaK eMy CTa/10 U3BeCTHO O TAKOM C/lyqae.

Ceniyac cpegu cygert HeT ornpegeieHHOCTI OTHOCUTENIbHO TO20, HTO AB/IACTCA BMELLATe/IbCTBOM B UX §esTe/IbHOCTb M0 OCyLLecTs/ie-
HUIO MPABOCYgMSA. IKCMepTbl, UCTIEGYIOLLMe HOPMATMBHbIE OCHOBbI 0OeCreyeHms He3aBUCUMOCTY Cygeid B YkpanHe gOKasbiBaloT, YTO
HeCMOTPS HA COBEPLLEHCTBOBAHME KOHCTUTYLIMOHHOR0 M 3AKOHOGATe/IbHO20 Pe2yIMPOBAHMS, KOPPYILMS, BKIOYAs TenepoHHOE Mpaso,
MOMTNYECKYI0 3aBMCUMOCTb, B CYgax eCTb JOBO/IbHO JIATeHTHbIM AB/IeHUeM B Pe3y/ibTaTe MHO20/IeTHe20 CyLLieCTBOBAHMS KPy20BO#
nopyku. Cygbu, COBEPLUMBLLMX KOPPYMNLIMOHHbIE gerCTBuS, ya3B1Mbl K BO3GEVCTBMAM CO CTOPOHbI 20CYJapCTBeHHbIX OP2aHOB, TaK
Kak B 0OMeH Ha 6e3HaKa3aHHOCTb OHM YCTYNaloT CBOEN He3aBUCMMOCTbIO. MIMEHHO MO3TOMY, He BO BCex C/1y4asixX Cygby Coo0LLaoT
0 CTyyasix gas/ieHus, B gpyanx C1y4asx — o4eBUgHbIe Cy4an BMeLaTebCTBa («gpy)KecTBeHHOE MpoCb0bl») He CYATAIOT TAKOBLIMM.

C y4eTom U3/10)KeHHOR20, MOKA AKTYa/IbHbIM AB/IIETCA BOMPOC onpegesieHuns COCTABSALMX gUCLMIIMHAPHOR0 NPOCTYIKA,
0 KOTOPOM 20BOPUTCA B ryHKTe 6 4actu 1 ctatbm 106 3akoHa YkpanHbl «O CygoycTpoicTae u ctatyce cygeri» N2 1402-VIlI,
a UMeHHO orpegesieHme IPUGNYECK020 COgepKaHus NMPOTMBOMPABHON 0e3geAaTeIbHOCTH Cygbi O HECOODLLIeHNM O BMELLATe/IbCTBe
B OCYLLieCTB/IeHue MpaBocygus (W o BAnsiHMM B 11000# cnocob g/is NPUHATUS pelleHns o KOHKPETHOMY gesly) U He SIBASeTCs
21 Takas 6e3gesiTelbHOCTb OGHUM 13 MPOSIB/IeHNI IATEHTHOV KOpPY LK.

KntoueBbie cn0Ba: BMeLLATe/IbCTBO B OCYLLECTB/IEHNe IPABOCYgUS, BAINSHME HA CYgblo, HeMpaBocygHoe CygebHoe pelleHie,
GUCLUMIIMHAPHBIV MPOCTYIOK Cygbu, KOPPYMLUMOHHbIC PUCKM, IATEHTHAS KOPPYLMS.

Summary. This article is of interest to judges of Ukraine and organs, which execute disciplinary proceedings concerning
them. Mainly, author’s attention is concentrated on such offense: judge of the High Council of Justice and the General Prosecu-
tor gave any notice in writing about interference in execution of justice, including appeal to judge by litigants or other individu-
als, including individuals, who were authorized to execute state functions on specific cases, if an appeal was made in other way
than it was provided by the procedural law, during five days after he had been informed about such case.

At the present, judges have any distinctness about interference in the execution of justice. Experts, who investigate nor-
mative principles to secure independence for judges of Ukraine, prove that despite the improvement of constitutional and leg-
islative regulation, corruption, including telephone law and political dependence, is latent occurrence in the courts as result of
long-term freemasonry. Judges who committed corruption acts are vulnerable to influence of official bodies, because they waive
their independence for impunity. That’s why judges don’t advise about enforcement in each case, in other cases — they don’t
consider obvious cases of interference like «friendly request».

Given the foregoing, the question of defining the components of disciplinary offense is currently relevant according to para-
graph 6 part 1 article 106 of the Law of Ukraine «About Judicial System and Status of Judges» N° 1402-VIIl, namely determina-
tion of legal content of illegal judge’s inaction for disclaiming about interference in execution of justice (or any other influence
for making decision on specific case).

Key words: interference in execution of justice, influence on the judge, illegal court decision, judge’s disciplinary offense,
corruption risks, latent corruption.
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HOCTaHOBRa npoo6aemu. [Ipenrmerom 6araThrox HAY-
KOBUX JIOCJIiI;KeHb CyYacHOI HayKOBOI JOKTPUHU
€ TUCIUILIiHApHA BiATIOBiTaabHICTD CYAMl, AKA BU3HA-
€ThC CIeIiaJbHOI0 uepes 0co0auBMil cTaTyc ii cy6’eK-
ta. Hocaimsxyiouu 1ell MpaBoBUY iIHCTUTYT HAYKOBIIL
3IiMICHIOIOTH aHAJI3 CTATyCy OpTaHiB, AKi 3iICHIOIOTH
OUCIHUILTIHAPHE IIPOBAAKEHHS II0JI0 CYALiB, OKpec-
JIIOIOTH MPOOJIEeMHI MUTAHHA HifCTaB AUCIIUILIiHAPHOI
BiAMOBiHAILHOCTI, HAJAIOTH OI[IHKY BUJAM JVCITUILIIi-
HapHUX IIPOCTYIIKIiB Ta AUCIUILIIHADHUX 3aXO0MAiB, AKi
3aCTOCOBYIOTHCS IO CYAMAiB, TPOMOHYIOTH IIIAXU IJIA
IoZaJIBIIIOr0 pe)OPMYBAHHS CYALiBCbKOI JUCITUILIiHI
Ta 3a0e3meueHHA JifiCHOI He3aeXHOCTI CyI0BO1 Biaagu
B YKpaiHi, 3 BpaxyBaHHAM MijKHAPOJHUX CTAHIAPTIB.

THITUM HATPAMKOM HayKOBUX JOCTIIKEHb CUCTe-
MU IIPABOCYALA € KOPYIILid y PidHUX ii mpoABax, AKa
€ OCHOBHOIO 3arpo30I0 IJIs Hesajle:KHocTi cyaais. Ha
CHLOTOJIHI cydyacHa HayKOBa JOKTPUHA IIOMiJIAE KOPYII-
ifiHi pUBUKY y cyAoBill cucTteMi Ha ABi cTazii: Ti, 110
IiIOTH Ha MOMEHT IPUNHATTA CyA1 HA TOCaay Ta Ti, 110
IifoTh 6e3ImocepeIHbO y IPoIieci mepebyBaHHA CYAAl Ha
3aiimaHill mocanmi. BogHouac y HAyKOBOMY CepPeIOBUIITL
chopmyBasaca ycrajeHa Io3uIlisa Ipo Te, 110 mepe-
nyMoBamu (yMOBaMM), IKi CIPUSAIOTH (IIPOBOKYIOTh)
HOCiiB CyIOBOI BJaau A0 BUNHEHHA KOPYIII[INHUX OiH
€, B0KpeMa, HeJIOJIIKY Ta IOPUANYHI K0JIi3ii 3aK0HO-
maBumx HOpM [1].

3a oCTaHHE JeCATUPIUYS iIHCTUTYT AUCIIUILIiHAD-
HOI BigmoBizasbHOCTI cyaaiB B YKpaiHi 3a3HaB Kap-
OUHAJBHUX 3MiH, CIIOYaTKY 3 HaOpaHHAM YMHHOCTI
3akonoM Ykpaiau Ne 2453-VIBix 07.07.2010 Ne «IIpo
CyIOyCTpiil i cTaTyc cyanmiB», Ta, B IOAAJBIIIOMY, 3 Ha-
OpauHaM YnHHOCTI 3akoHOM YKpainu «IIpo 3abesie-
YeHHS IIpaBa Ha CIIPaBeAJIUBUH CY» Ta HOBUM 3aKOHOM
Ne 1402-VIII Big 02.06.2016 «IIpo cymoycrpiii i craTyc
CYAOiB», YHACJIJOK YOT0 3MiHUBCSA OIKC AUCIIUILITiHAD-
HUX IIPOCTYIIKiB Ta PO3MINPUIIACH IITKAJIA JUCITUIIIi-
HapHUX CAHKIIiH, 110 MOKe OyTH 3aCTOCOBaHA IO CYAIi.
Hapasi maiuyerses 6iabIme JBagI AT JUCIIAILIIHAPHIX
IPOCTYIKIB cyami.

ITocunenHa IOPUAUYHOL BiITIOBiTaIBHOCTI CyAAiB
VYrpainm micoa PeBoarortii I'igHOCTi 3ymMoOBJIeHE, 3a
IOBOJAMU IPEACTABHUKIB YMHHOI YKPaiHCHbKOI BIaau,
TIOBHOIO BiICYTHICTIO IOBipHU CYyCIIiJILCTBA [0 iX YeCHOCTL
Ta mpogecifinol kommeTeHTHOCTI. OMHUM i3 apTryMeHTiB
TaKUX JOBOMiB HABOAUTHLCA MOJITUYHUH BILIUB HA IIPU-
3HaUeHHd CY[AAiB y IIollepeHil nepion. BusHatoThea
aKTyaJbHUMHU TaK0K BuCHOBKU Koucruryiifinoro Cyay
VYkpainu y pimmenni Big 1 rpyaaa 2004 poxky y cupasi
N1-1/2004 (crpaBa mpo He3aJeKHICTh CYAiB AK CKJIa-
IOBY IXHBOT'O CTATYCY) IIPO BUKOPUCTAHHS ITOJiTHUHOTO
BILIUBY Ha CYIIiB Y KOHKPETHUX CIIPaBax, K IPaBUIIO,
TaKUX, I110 BUKJINKAIOTh CYCIIIJILHUN iHTEpEeC.
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IHIIi apryMeHTH IMOCHUIeHHS IOPUAUIHOL BiIIOBi-
IaJIbHOCTI CyaaiB 110B’ I3aHi, 31e0iIbIIIOr0, 3 MOKJINBIC-
TIO BUKOPUCTAHHA HAJJaHUX IM IIpaB Ta BJIAJHUX IIOBHO-
Ba)KeHb y c(pepi mpaBoCy A AJs BJIaCHOTO 30araueHHs
Ta, AK HACJiIOK, BBEJIEHHS 0 PiBHA KOHCTUTYIiMHOL
migcTaBu 3BIJIBHEHHS CYIAi 3 MOCaAW — IIOPYIIEHHS
000B’A3KY IIiATBEPAUTU 3aKOHHICTD AKepesa II0X0-
I KeHHs MaliHa.

3rigao ynHHOTO 3aK0oHY YKpainu «IIpo cygoycTpiii
icraryc cyamis» Ne 1402-VIII cyamio 30608’ A3aHO O~
BimomaaTu Bunty pany npaBocynna ta ['eHepasbHOTO
MIPOKYpOpa IIPOo BCi BTpyYaHHSA B 0OTO AisIbHICTb II[0I0
3IifICHEHHS IIPaBOCYs Ta IIepeadavue o JUCITUILTiHAPHY
BiAMOBiZaMbHICTE CYAMi 38 HEBUKOHAHHSA IIHOT0 060B’ 13-
Ky IPOTATOM I’ ATH AHIiB ITicjid TOTO, AK HOMY CTAJIO
BiZJOMO ITPO BUIIaOK BTPYUYaHHA B 1OTO JiAJNBHICTE.

To6To rapanTyooun Cyaai OiJ yac 3ailiCHeHHS mIpa-
BOCY/II5 HE3aJeXKHICTh BiJf Oy Ib-AKOr0 HE3AKOHHOT'O
BILIUBY, TUCKY a00 BTPYyYaHHs, peaisalfiio 3asHaueHol
rapaTii gepsKaBa moKJIagae, HacaMIlepes, Ha caMuX
CyIIiB.

¥ lopiuwniit gonosiai 3a 2017 pik «IIpo cran 3a-
OesmeueHHs He3aJeKHOCTI cyaniB B YKpaiui» Buima
pajia IpaBOCY A HATOJIOIIYE, 1110 BUSHAUEHHA TUCITI-
ILIiHAPHUX IPOCTYIKIiB CyAi po3pobaancs B mpoileci
TPUBaJIOI poOOTH BiTUM3HAHUX (PaxiBIiB y 1ifi cdepi i3
MIPOBEIEHHAM BeJINKOI KiJIbKOCTI KOHCYJIbTAIlIN 3 MiK-
HapogHuMU ekcrepramu [2]. JIurire aHai3 mpaKTHYHOT
mii HoBUX 3aca] AUCIUILIIHAPHOI BiAIIOBifaIbHOCTI
CYIOiB TacTh MOXKJNBICTh 3pOOUTH BUCHOBOK II[OI0
IOIiIBHOCTI/HEeAOMIABHOCTI 3AiICHEHHA TOAATBIITIOL
HOPMOTBOPYOI pOOOTH ITOM0 BAOCKOHAJIEHHA I[HOTO
IpPaBOBOTO iHCTUTYTY.

Busuaroun y Illopiuniit fomosiai Ty o6craBuny,
110 CYAJ1 He 3MOKYTh IPUUMATH He3aJIe:KHI pilneHnHA
TIOKHU He Oy/e AificHOI CyAAiBChKOI He3aIeKHOCTi Ta PO
HEeIOCTATHIO Pe3yJIbTATUBHICTh BUKOHAHHA (DYHKITil
3 IIepeBipKU MOBiJOMJIeHb CY/AIiB IIPO BTPYUYAHHS B IXHIO
IisJIBHICTB IITOJI0 34iMCHEHHS IPABOCYANA Ta BAKUTTS
nependaveHNX 3aKOHOM 3aXO0/iB AJIs BiJHOBJICHHS He-
3aJIe;KHOCTI CYIAiB Ta IPUTATHEHHSA /IO BiATIOBi A b-
HOCTi BUHHUX 0ci0, BuIa paga mpaBocyaada BUXOAUTH
3 IIepeKOHaHHs, 110 Ha CbOTOAHI CYAAi MAalOTh Y CBOEMY
PO3TMOPAIKeHHI HAJIeXKHI iHCTPpYyMEeHTH 3aXUCTY BJIaCHOI
6e3CTOPOHHOCTI.

Bogrouac ekcriepTn, AKi JOCTiAMKYIOTh HOpMaTUBHI
3acanu 3abe3meveHHa He3aIeKHOCTI CyAaiB B YKpaiui
JIIOBOJATD, 1110 TIOTIPU BAOCKOHAJIEHHA KOHCTUTYI[ITHOTO
i 3BaKOHOABYOT0 PETYJIIOBAHHA CUCTEMU ITPABOCY A,
Hapa3si cepep cyAmiB HeMae BU3HAUEHOCTI II[0JI0 TOTO,
110 € BTPYYaHHAM y IXHIO HisJIbHICTH 31 34iliICHEHHA
IPaBOCYIAsd, a 110 He € TaKuM. [0 TOTro K, SK KOHCTa-
TYIOTh €KCIIEPTH, HEe B YCiX BUIIaAKaX CYAAi IIOBimoM-
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JISIOTH PO (DAKTHU BTPYUYAHHS, KOJIU IIe ITOTPi0HO, TUM
caMUM, MiATBEPAKYIOUN IX MOJNITUUHY 3aJIeKHICTh Un
iHIITY «CIIiBIIpaIfo» y BUPillleHHi cygoBux cipaB. Taka
cynmiBchbKa «0e3misgabHiCTh», T03a CYMHIBOM, IIepe-
MIKO/I?Ka€ BiTHOBJIEHHIO IOBipM 0 CYAOBOI CUCTEMU.
Hapasi B Ykpaini BizcyTHi foKTprHAJbHI HoCTiT-
JKeHHS OHOBJIEHOT'O iHCTUTYTY AUCIIUILIiHAPHOI Bimo-
BiIaJIBHOCTI CYAiB B I[LJIOMY, X0Ua € YnMaJia KiJIbKiCTh
HaAYKOBUX PoOiT came 3 11bor0o nuTaHHA. OpieHTyIOUNCH
Ha JOCATHEHHA HAYKOBOI JOKTPUHU B TaJTy3i TUCITUILIIi-
HapHOTO IIpaBa € moTpeda mMpoaHaJi3yBaTu CKJIam0Bi
JIUIIIe OSHOTO AUCIIUILIiIHAPHOTO IIPOCTYIKY CYALi Ta
BUSIBUTHU CYIIYTHI IIpaBOBi MpobJieMH II[00 peasrisairii
OUCIUAILIIHAPHOI BiIIOBiaILHOCTI 3a 100 BUMHEHHS,
Y UMCJIi AKUX aBTOP BUOKPEMJIIOE KOPYIIiIHY CKJIaI0BY.
Amnami3 ocTaHHIX JOCTiIKeHb i myOdikaiit. Anauis
IPaBOBOr0 PEryJIOBAHHSA IHCTUTYTY AUCIIUILIiHAD-
HOI BiZITIOBigaIbHOCTI CyAiB B CBill Yac IPOBOAMIIN
H.JI. Banuapuyk [3], JI. €. Bunorpazgosa [4], O. B. I'o-
Huapenko [5], O.C. 3axaposa [6], C. B. ITogxonaes [7],
A.O. CeniBanos [8] Ta iumri. Bogaouac go mpobiemu
KOPYIIILii y cymoBiii cucTeMi y cBOiX Impaiax 3Bepra-
JIMCh TaKi 3apy0iskHi HayKoBIIi, AK M. B. A6pamosa [9],
T.P. Annau [10], JI. B. T'eBenunur[11], T. . Xa6puesa
[12], O.A. ITankosa [13], B.A ¥Yrxuu [14]. IIpencras-
HUKaMU BiTUMBHAHOI HAYKOBOI AYMKU, AKi 3afiManucsa
pospobienHam nporo nutanud € 1. I1. Auapymrko[15],
B.C. Biryn [16], B. 1. Bpusntnes [17], B. M. 'apamiyk
[18], C.€. Higuk [19], M. I. Kamauk [20], B.I. Ky-
puyo [21], JI. M. Jlo6oiiko [22], M. 1. MeasrUK [23],
JI.M. Mocksuu [24], A.C. ITerpoBa [25], B.1. ®emo-
poBuy [26] Ta immri.
dopmyaroBaHHA 1ijJen craTTi. MeTolo craTTi € mo-
CJaifuTu 00’ €KTUBHY CTOPOHY AUCIIUILIIHAPHOTO MPO-
CTYOKY, nepenbadesnoro y u. 6 4. 1 crarri 106 mporo
3akony Ykpainu «IIpo cygoycrpiii i craryc cyazis»
Ne 1402-VIII, a came mpoTUIIpaBHY 6€3MiAIbHICTD CYAIi
1I10/I0 HETIOBiJOMJIEHHS IIPO BUIMAAOK BTPYYaHHS (BILIN-
BY) V 3OiliCHeHHS IIPaBOCYAs Y KOHKPETHil cirpaBi.
Bukaanm ocHOBHOTO MaTepiaJjy. Buiue Ha cyaaio
y OyIab-AKuii crmocib 3ab6opoHsaeThesd. Ile ogHa 3 HAi-
BaKJIMBIIINX KOHCTUTYI[IMHUX TaPaHTIN CyAAiBChKOL
HesasnesxkHOocTi [27]. A posTaymauns Koncturyiiinmi
Cyn YKpaiHu HoJIO}KeHHSA YacTUHU Apyroi crarTti 126
Kouctury1ii YKpainu «BIJIUB HA CYALIB Y Oy Ab-AKUHI
crroci6 3ab6o0poHAETHCI» Tpeba po3yMiTu AK 3abesme-
YeHHSA He3aJIe’KHOCTi CyAIiB V 3B’ A3KY i3 3ifiCHeHHAM
HUMU IPABOCYIJs, & TAKOMK K 3a00POHY II[OI0 CYAIiB
OyIb-IKUX Iill HesaJaeKHO Big hopMu iX IPOABY 3 00Ky
JIep:KaBHUX OpraHiB, yCTAHOB Ta OpraHisalliii, opraxis
MiCIIeBOTO CAMOBPAAYBAHHSA, iX MMOCAAOBUX i CIYIKOOBUX
0ci0, isMYHMX Ta PUAMIHUX OCi6 3 METOIO IEPEIITKO-
IUTYU BUKOHAHHIO CYAAAMU TpodeciiiHux 000B’ A3KiB a00

CXUJINTHU IX 10 BUHECeHHA HeIPaBOCYIHOTO PillleHH I
Tor1o [28].

3akoH Ykpaiuu «IIpo cymoycrTpiii i craryc cyamis»
(mamaui 3a TekcToM — 3aKOH) y yacTuHi 3 craTTi 6 Ta-
KOK 3a00POHSAE BTPYUYAHHA ¥ 31 ICHeHHS TPaBOCY I,
BIIIMBATHU Ha CYAAiB y OyAb-sIKHUI cII0Cci0, 30KpeMa,
3bupaTu, 306epiraT, BUKOPUCTOBYBATH i IIOIIIHPIOBA-
T iHpopMAaIlil0 YCHO, TMCHMOBO a00 B iHITUI CcIIOCi0
PO CYIAI0 3 METOIO BIJIMBY Ha HOro 6e3CTOPOHHICTD
Y KOHKpeTHil cupasi [29].

Boamouac uactuna 4 craTrTti 48 3akoHy 3000B’A3y€
CYII0 3BEPHYTHUCS 3 TOBiJOMJIEHHAM IIPO BTPYUYAHHSA
B MOT0 HiJIBHICTE AK CYIIi IIIOA0 3AiliICHEHHS IIPaBO-
CyAAsA y KOHKPeTHi# crrpasi mo Buioi pagu mpasocyaas
Ta 1o 'eHepaJIbHOTO ITPOKYypOpAa.

B acmekTi gocirimxyBaHOrO IUTAHHA 3MIiCT HAJAHOTO
KOHCTUTYI[IHHIM OPraHoOM TJIYMauyeHHS YMHHOI 4. 2
ct. 126 Koucrury1iii YKpaiHu y CYKYITHOCTI i3 3MicToM
yacTUHU 3 ¢TaTTi 6 Ta yacTuuu 4 cT. 48 3aKOHY JAIOTH
ImiicTaBU JiATH BUCHOBKY, IO ITOBiOMJIEHHS CY/Ii IIPO
Oyab-AKi il 3 00Ky OyIb-IKUX 0ci0, BUMHEH1 y Oy Ab-AKil
¢opmMmi Ta cmocid, 110 He IepeadaUueHi IpomecyaabHIM
3aKOHOM, JIJIsI HbOT'O OCOOMCTO € CBOEPiJHUM 3aII00i:KHH-
KOM BiJi MOYKJIMBUX 3BUHYBaueHb II10/I0 TIOCTAHOBJIEHHA
HeIPaBOCY/THOT'O PillIeHHA Y KOHKPETHi cripasi [28; 29].

I, HaBIaKu, HETIOBIMOMJIEHHAM IIPO OYAb-AKi BU-
MagK¥W BTPYUYAHHSA Y IPOIeC 3AiiCHeHHA TPaBOCY A
Y KOHKPEeTHi cIpaBi yIPOIOBIK IT’ ATH AHIB IIiCJIs TOTO,
AK CYA[i cTajio BiloMO PO TaKuil BUIIaIOK, OCTaHHIN
pUBUKYye OyTU IPUTATHYTUM A0 AUCIIUILIiHAPHOI Bif-
moBizaapHOCTI Ha migcrasi m. 6 u. 1 crarTi 106 1150r0
3akony (HazaJji 3a TEKCTOM — HEIIOBiJOMJIEHHS IIPO
BUIIAIOK BTPYYAHHA Y 3iICHEHHS TPABOCYIIA).

Oxpim TOrO, OpieHTYIOUNCHh Ha BUCHOBKYU KoHCTH-
ryuitinoro Cyny YKpainu npo Te, 1110 BILJIUB Ha CYAAI0
y OyAL-AKUit c1ioci0, 3MificHIOEThCA, K ITPABUJIO, 3 Me-
TOIO0 CXUJIUTH OTO 0 BUHECEHHS HeIIPaBOCYIHOTO Pi-
IIeHHS Y KOHKPEeTHill cIpaBi, BUHHUKAE I[IJIKOM OOI'pDYH-
TOBaHe IIPUIIYIIIeHHA IIPO Te, Yu He 0y/ie PO3I[iHeHU A
BUMHEHUN JUCITUILIIHADHUY ITPOCTYIIOK 32 BUIIIE HaBe-
JIeHOIO IIiICTaBOI0 B AKOCTi CIPOCTOBYBAHHSA BCTAHOB-
Jaenol y uactuti 4 crarti 126 Koncturyiii Ykpainu ta
vyacTuHi 1 crarTti 49 3aKoHy rapaHTii HeIPUIYCTUMOCTL
IPUTATHEHHS CYAAi 10 BiIIOBiZaaIbHOCTI 3a yxXBajeHe
HUM CyZ0Be pillleHHA Y KOHKPeTHi# cupagi [28].

3a 3micTom 1. 3 4. 6 crarTi 126 Koncruryii Ykpaiau
Ta 4. 9 crarti 109 3akoHy BiAmoBiZaabHICTD Cyami 3a
yXBaJieHe HUM CYyJO0Be PillleHHA HACTa€E JIUITIEe 3a BUU-
HEHHS iCTOTHOTO AUCIIUILIiHAPHOTO IPOCTYIIKY, IKUH €
ITiICTaBOIO 1A 3BiJIbHEHHA cyAAl 38 mocanu. ducrmri-
HapHUI IPOCTYIIOK, epenbauenuii y . 6 4. 1 crarri 106
3aKoHy IpsaMo He BusdHaueHui y 4. 9 crarti 109 miroro
3aKoHY, SK iCTOTHHI, 1110, BOJHOYAC, He IIePEIIKOIKAE
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KBaJi(ikyBaTu oro TaKUM 3a IIYHKTOM 7 Ii€l YacTuHUI
crarti 109 3akony (cyaasa nomycTusB iHime rpybe mo-
PYIIEHHA 3aKOHY, IO HiIpUBa€ CYyCHiJIbHY TOBipy 0
cyny, a caMe: He IMMOBiJOMUB PO BUNAJOK BTPYUYAHHA
y 3OiliCHeHHA IPaBOCYAAs Y KOHKPETHIl cirpasi).

ITompu Te, 110 Hapasi 3aKOHOJaBYA iHiITiaTUBA MTOA0
POSIINPEeHHS IIePeIiKy iCTOTHUX JUCIUILIiHAPHUX IIPO-
CTYIIKiB cyAai HOBUMU (AeThCSA PO BUHECEHHS CYIIei0
pimenHA 3 mopyueHHAM ctaTTi 18 KouBeH1iii) poaii-
HIOETHCS TAKOIO, IT[0 CYIIePEeUNTE 3aKOHOIaBUO BU3HA~
YEeHOMY HiIXOAy 0 BUPIIIIEeHHS MTUTAHHA TPUTATHEHHS
CYIJi M0 IUCIIUILIiHAPHOI BiAIOBiZaabHOCTI, BBAXKATHU
mpoiiec pepOpMyBaHH IILOT'0 iIHCTUTYTY 3aBEePIIIeHUM,
mmepenvacHo, Ipo 1o iTumerbes gaii [30; 32; 33].

Bapro maramatu, o y cupasi «Onekcauap Boakos
mpoTH YKpainu» €BponeichbKUii Cy/ 3 IPaB JIIOJAUHY Ha
OPUKJIAIL TAKOTO JUCIIUILIIHAPHOTO IPABOIOPYIIIEH-
Hs, K «IIOPYIIeHHS IPUCATU» TAKOMK IIPUIIYCTUB, 110
BiZICYTHIiCTh KEPiBHUX IPUHIIUIIIB Ta IPAKTUKU, AKi 0
BU3HAYAJIY IIOCTiTOBHE Ta OOMeKyBabHe TIYMauYeHH
IIHOT'O TIOHATTS MOKe ITPU3BECTH 0 Helleper0auyBaHOCTL
HACJIIIKiB 3aCTOCYBAHHSA BilIOBIAHMX II0JOKEHDb HAILi-
OHAJILHOT'0 3aKOHOIaBCTBA, KOJIU OyAb-AKa IIPOBUHA
cyani, AKa Maja mMicie y 0yab-aAKKUi MOMEHT IIPOTATOM
#ioro mpogeciiinoi kap’epu, 3a barkaHHAM MOJKe OyTH
posTayMaueHa TUCIIAILTIHAPHUM OPTaHOM K TOCTATHS
darxTuuna migcrapa a5 OOBUHYBAaUeHHS Y BUMHEHH]
TaKOT0 AUCIIUILIIHAPHOTO IIPaBonopyIieHHd [34].

¥V ui#i cupasi Cyx BcTaHOBUB, 1110 3aABHUK, AKUI MaB
cmeliaabHU cTaTyC, OYB MOKapaHUil 3a HeBUKOHAHHS
CBOiX mpodeciiiHux 000B’ABKiB — TOOTO 3a MOPYIIIEHH,
AKe YiTKO mimmmamae mig giro JUCIUILIiHAPHOTO IIpasa.
ITokapanus, HaKJaZeHe HA 3asIBHUKA, 0yJIO KJIACUUHIM
IUCHUILTIHADHUM CTATHEHHAM 3a HeHaJIe;KHe BUKOHAHHS
mpodeciinux 0608’ a3kiB (1. 5 u. 5 cT. 126 Komcruryii
Ykpainwm), ajie B paMKax HaIliOHAJBHOTO 3aKOHOJaBCTBA
IOopPsAM 3 MM iCHYBAJIO ITle 1 KpUMiHaJIbHe IIOKapaHHsI
3a IIOCTAHOBJIEHHS CY/IE0 3aBiIOMO HEIIPABOCYAHOTO
pimtenus (figerbes mpo crarTio 375 KpuminanbHOTO
KomeKkcy YKpainu). Ta ocKiJIbKY 3BiIbHEHHA 3aABHUKA
3 mocagu cyaai popMasibHO He IEPeIKoIKaIo HoMy
3aiMAaTHCS IOPUANYHOIO TPAKTUKOIO B Oy Ib-sAKitl iHIITi it
AKOocCTi, €BpoImeiicbKuii Cy KOHCTATyBas, IO cIIpaBa
1IPO 3BiIbHEHHA 3aABHUKA He CTOCYBAJIACH BCTAHOBJIEH-
Hs 00I'PYHTOBAHOCTI KPUMiHAJIHLHOTO OOBUHYBaUEHHS
y posyminHi craTTi 6 KonBentii [34].

Ax 6aurMo, POBTIALAIOYY CIIPABY IIIOA0 IOPYIIEHHA
CYIIEI0 IIPUCATH, [0 YTBOPIOE TUCIIAILIIHAPHUN IIPO-
CTYIOK cyaai, Cyn omHOUACHO TaKOJK 3BEpPTa€E yBary Ha
icHyBaHHSA B paMKaX HaIliOHAJbHOTO 3aKOHOJIABCTBA
KpUMiHAJIbHO KapaHoTo AiAHHSA 34 IIOCTAHOBJIEHHS
CyAIer0 3aBiTOMO HEIPABOCYAHOTO PilllIeHHA, OII0Ce-
PeIKOBaHO BKAa3yIOUU HA Te, 110 MMOHATTA «IOPYIIIeH-
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HS IPUCATU» MOKe OyTHU 3aCTOCOBAHE i IT03a MeXKaMu
OUCIUILIIHAPHOI BiAIIOBiJaIbHOCTI.

¥V 3B’sI3KY 3 IIUM, AOIIJIbHO 3BEPHYTHU yBary, Io
Bepxopuuit Cyn YKpaiHu y CBOIX PillIeHHSAX ITOCJiJOBHO
MiATBEPAKYBaB, 110 MOHATTS «HEIIPaBOCYAHE CYA0BE
pimtenHsa» 3a crarreio 375 KK y moenHamHi 3 BKasiBKOIO
Ha «3aBiJoMicTh» HOr0 MOCTAHOBJIEHHSA HiKPECIIOE ITi-
JIeCIIPAMOBAHUN XapaKkTep 3JIOUMHHUX Jill CyAMdi, 1oT0
CBijoMe IIparueHHsa Ta 0asKaHHsA BCylleped MaTepiaaib-
HOMY YU IPOIeCYaJIbHOMY 3aKOHY i (a60) hakTuuHUM
obcTaBUHAM, BCTAHOBJIEHUM y CIIPaBi, TOCTAHOBUTU
CcyZoBe pillleHHs, AKe 3a CBOEI0 CYTTIO He MOsKe OyTu
i He € akTOM ITpaBoCynaA [36].

TakuM YHOM, BUCHOBOK IIPO T€, II[0 TOCTAHOBJICH-
HAM HeIIPaBOCYIHOTO CYIOBOTO PillleHH CY A1 ITOPYIITYeE
MPUCATY, € OUEBUTHUM.

Bimowmo, 110 y 2017 pori Koucturyniitauii cyn Ykpa-
iHu BimiMOBUBCS HagaTu odimiliHe TiyMadyeHHs CJIO-
BOCTIOJIYUEHHSA «AK HEIIPAaBOCYIHOTO», II[0 MiCTUTHCS
y uacTuHi yeTBeprTiii ctarTi 62 KoHcTuTyii YKpainu 3a
KOHCTUTYIifiHUM mTofaHHAM Bepxosuoro Cyny Ykpainu,
BKasaBIIlN, 1110 o(pilfifiHe TIyMaUueHHs i 3aCTOCYBaHHSA
IpPaBOBUX HOPM € PiBHMMU BUAAMU IOPUAUUHOI TiIb-
HOCTi; IpaBO3acTOCOBHA AiAJNbHICTH IIOJIATAE B iHIUBI-
Iyasisalii mpaBoBUX HOPM IIOJ0 KOHKPETHUX Cy0’€KTiB
1 KOHKPEeTHUX BUIIAIKiB, TOOTO B yCTaHOBJIEHHI (haK-
TUYHUX 00CTABUH CIIPABU i migbopi mIpaBOBUX HOPM,
AKi BimmoBizaroTh UM oOcTaBUHAM; MONIYK Ta aHAJIi3
TaKUX HOPM 3 METOIO iX 3aCTOCYBaHHSA 10 KOHKPETHOTO
BUIIAJKY € CKJIaJOBOIO IIpaBo3acTocyBanHsd [37; 3].

Kacauititauii kpuMiHaabHUH cyx y cKIani BepxoBHO-
ro Cyny Hapasi moroguBCs i3 MOTUBAMU CYAiB HIMKUNX
iHCTaHIIi# IIPO Te, 110 Ha 3aKOHOJaBUOMY PiBHi MOHATTS
«HEIMPaBOCYAHE CYIOBE PIillIeHH» He BUSHAUEHO, HE IIPU-
Haro pimennsa i Koucruryniiaum Cynom Ykpainu 3a
3pepHeHHAM [11enymy BepxoBHoro Cyny YKpainu om0
odimifiHoro TayMaueHHA BKa3aHOro HOHATTI. OKpim
TOTO, MPUIIMHEHHS JUCIIUILIIHAPHOTO IPOBAIKEeHHA
L1010 CYAAi uepes BifcyTHiCTh (paKTiB, AKi 6 cBigum-
JIu TIpo TPpyOy HembaicTh Y1 HABMUCHE TMOPYIIIeHH
HUM 3aKOHY IIiJ] YaCc IPUHAHATTSA CYAOBOTO PillleHHA,
a BiTak, IPO BUMHEHHSA iCTOTHOTO AUCITUILIIiHAPHOTO
OPOCTYIIKY, JAIOThH IIiICTABU iCHYBAHHIO 00’ €eKTUBHUM
CYMHiBaM II10/I0 BUSHAHHSA BUHECEHO]1 CY/I1e10 ITOCTAaHOBU
HemrpaBocyHoio [38].

Hagegenuit mpuKJIag CyL0BOI MPAKTUKY JOBOIUTD,
110 TPUNHATE CYAIei0 BHACTIJOK YMUCTY Y1 Ipy0oi
Hea0aJIoCTi cy/IoBe PillleHHs B PO3YMIiHHI JUCIIUILIi-
HapPHOTO IIpaBa He € IPAaBOCYIHUM.

B reopii npaBa nucnuniiHapHUN IPOCTYIIOK CYAIL
poOBTIIAAAEThCA IK BUHHE, IIPOTUIIPABHE OPYIIIeHHA
CIIy:K00BUX 000B’I3KiB, 1110 BUPAYKAETHCA B 00MEKeHH
a0o mopyIIleHHI 3aKOHHUX IIpaB Ta iHmTepecis ocibd, AKi
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0epyTh yUacCTh y CyJIOUYMHCTBi, a00 IIepemKoI:KaHHL
JIOCTYITY IO IIPABOCY s, IIOPYIIIEHH] CyAIiBCbKIX 00Me-
JKeHb, 1 TaK caMo 3araJbHOBU3HAHUX MOPAJIBHUX BUMOT
[39]. Ha nymKy JI. €. BunorpamoBoi, IuciunIiHapHUHI
TIPOCTYIIOK CYAJi YTBOPIOE MOPYIIIEHHS 3aKOHY IPU
POSTJIALl CYyOBUX CIPAaB, HEJOTPUMAaHHS CIYKO0BOI
IUCIIUILIIHY, 8 TAKOK BUMHEHHA Oyb AKUX HEETUUHUX
IisHb, III0 IIOPOYATh 3BaHHA CYA/Ii i MOKYTb BUKJIMKA-
TH CYMHIB y #10T0 06’€KTUBHOCTI, HeYIIePeIKeHOCTi Ta
HesasesxkHOCTi [40].

B acnexTi gucnunmizapHol BigmoBigaabHOCTI Cy -
niB, Ak caymruo 3ayBaskye O. 1. HoBak, HeoOXigHUM
€ BUBHAUEHHA CKJIAAY AUCIUILIIHAPDHOTO IIPOCTYIIKY
[41]. Ha Ba:kJIMBiCTH TOUHOTO BUBHAUEHHS IIPOCTYIIKY,
1110 MO2Ke OYTH ITOCTaBJIEHUM Y BUHY CYIIi K migcTa-
Ba JUCHUILIIHAPHOI BiAIOBiZaIbHOCTI, BKA3yeEThCA I
Y BUCHOBKY eKcnepTiB Pagu €Bpomu [42].

3araJabHuUM 00’€KTOM IIPOCTYIKY CYAL1 BUCTYIIA€E
CyAAiBChbKA AUCITUILIiHA — CTAHOBHUIIlE, 34 IKOTO OCO-
0a, 1110 3AifICHIOE TPAaBOCYIAA, HEYXUIBHO TOAEPIKY-
€ThCS TTOPAIKY i TpaBUJI, BCTAHOBJIEHUX 3aKOHAMU,
a TAKOJK 3araJbHONPUUHATHAX HOPM MOPAJIi if eTUKH.
06’eKTHUBHA CTOPOHA TUCIUILIIHAPHUX IPOCTYIIKIB
XapaKkTepu3yeThCs TiAHHAM (i€ro a060 6e3aiAIbHICTIO)
i e B oOKpeMUX BUIIaAKaX (MaTepiaJabHUMN CKJIaT)
CYCIiIBHO-TIKIJJINBUMY HACHIJKaMU Ta TPUUYNHHUM
3B A3KOM miauHA i HacaigkiB. Cy6’eKTUBHA CTOPOHA
JUCIIUILIiHAPHOTO MPOCTYIIKY CYAAi XapaKTepu3y€eThCs
BUHOIO V (DOPMi yMHUCIy a60 HE0OEpEerKHOCTi.

3mificHIOIOUYY TIAYMAYeHHS TOHATTS «iCTOTHUM AmC-
IUILTiHAPHWUI TPOCTYIOK» cyaai (myHKT 1 yacturu 9
crarti 109 3axony) Bumia pasga mpaBocyaas y mpaBo-
3aCTOCOBHI AisIJIBHOCTI 3BepPTa€ThCA 10 pintenHsa Kou-
cruryiiiinoro Cyny Ykpaiuu Big 11 6epesus 2011 poxy
Ne 2pm/2011, y AKOMY HaTOJIOIIEHO, 110 JOTPUMAHHS
CYAeI0 IPUCATHU — MOr0o KOHCTUTYI[ITHO BUSHAUEHU I
000B’A30K; IPHCATA CYAL1 Ma€ IIPABOBY IPUPOAY OIHO-
CTOPOHHBOTO, IHAUBIAYaJIbHOTO, IIy0JIiYHO-TIPABOBOTO,
KOHCTUTYIiTHOTO 30008’ A3aHHA CYAIi; JOTPUMAHHS
Cy/IIe1o CBOiX 000B’I3KiB € HeoOXiJHOI0 YMOBOIO JOBipu
o CYIy Ta IpaBoOCYAAA 3 00Ky cycmisbeTBa [43; 44].
A Tomy nii, aKi paHillle OXOMIIOBAJIUCA TTOPYIIEHHAM
CYIIel0 IIPUCATH, POOUTH BUCHOBOK IUCIIUILIiHAPHUNI
OpraH, YMHHUM 3aKOHOJaBCTBOM OXOILITIOIOTHCSA O3HA-
KaMM CKJIAAy iCTOTHOTO AUCIIUILIiHAPHOTI0 IIPOCTYIIKY,
BUMHEHHSA AKOTO € MMiICTaBOIO I IPUTATHEHHSA CYII1
IO ZUCIIUILIIHAPHOI BiIIIOBifaILHOCTI i3 3acTOCyBaH-
HAM IVCIUILIIHAPHOTO CTATHEHHS Y BUI MIOJaHHSA IIPO
3BiJIbHEHHSA 3 MOCAAU BiIIOBIAHO 10 TYHKTY 3 UACTUHU
mroctoi craTti 126 KoneTuryii Ykpaiuu, 1110 € Bu-
IpaBJaHUM Ta BiAIOBiae IPUHITUITY IIPOMOPI[iIAHOCTI.

TlopytenHAM Cy €10 IPUCATHU B PO3YMiHHI TIYHKTY 7
yacturu geB’atoi crarti 109 3akony, 1110 BigmoBigae

MOHSATTIO iCTOTHOT'O AVCIIUILIIHAPHOT'O IPOCTYIIKY, BBa-
JKa€ IUCIUILIiHAPDHUNA OpraH, € IIOCTAHOBJIEHHS CYIeI0
HEBMOTHBOBAHOTO CyZI0BOTO piIlteHHdA (TaKoro, AKe He
JIeMOHCTPYE CTOPOHAM, IIT0 BOHU OyJIU MOUYTi), i AK
IOIIOBHIOE Moro noBoau Benwmka Ilanata BepxoBHOTro
Cyny, 3 mocuJIaHHAM Ha MPaKTUKy EBpomeiicskoro Cymy,
Taki il cyaai mopyInyooTh BasKJINBUEN aCIeKT mpaBa
Ha CIIpaBeJINBUH Cy[, a TOMY € TAKUMU, II10 IIOPOYATh
3BaHHA CYAJI i BUKJINKAIOThL CYMHIB y #1070 06’ €KTHUB-
HOCTi, HeyIepesKeHOCTi Ta He3aJiesKHOCTi [45; 46].

T'pybum mopyIiieHHAM HOPM IIPOIlecyaabHOTO 3aKOHY,
1110 TiAPUBAE CYCIiJIbHY MOBipy Ao cyay (1. 7 yactuam; 9
crarti 109 3akony), € aii cyani momno aMiHM CyIO0BOTO Pi-
IIIeHHS i BUTJIALOM BUIIPABJICHHA OIUCKH, 1[0 BKA3y€e
HA BUNHEHHS iCTOTHOTO JUCIIUILIIHAPHOTO MMPOCTYIIKY
Ta € IMiICTaBOIO AJA 3aCTOCYBAHHSA AUCITUILIiHAPHOTO
CTATHEeHHA Yy (DOPMi IOJaHHS HA 3BiIbHEHHS 3 IOCAIH.
I B TakoMy BUCHOBKY AUCIUNJIiHAPHUI Ta CyTOBUMI
opraHu ogHocTaiHi [47].

CkJiag icTOTHOTO AUCIIUIIIiHAPHOTO IPOCTYIKY,
B PO3yMiHHI nyHKTY 7 uacTuHuU AeB’AToi crarti 109
3aKo0HY, YTBOPIOE ITIOCTAHOBJIEHHSA CYAIEI0 CY0BOTO Pi-
IIeHHS 3 TOPYIIeHHAM BUKJIIOYHOI ITiICYAHOCTi, a TOMY
3BiJIBHEHHS CY/IJIi 3 ITOCAIU € MIPOIIOPIIIMHUM XapaKTepy
BUMHEHOTO CY/IIe0 IPOCTYIKy [48].

Ile muime okpemi TpUKJIaAN IPUTATHEHHA CYIAiB
IO IVCIIUILIIHAPHOI BiITOBiIaIbHOCTI 3a TOCTAHOBJIEHL
HUMU CY/IOBi pillleHHSA, AKi mopoyaTsh 3BaHHS CYI i,
MigpUBaOTh ABTOPUTET IIPABOCYAAA i CyCIIiIBHY JOBi-
Py o CyIy, HEe MAlOTh XapaKTepy IPOCToi CyaaiBChKOI
TIOMUJIKH, & TOMY € HeIIPaBOCYIHUMMU.

IToBepTatouncs no BucHOBKY KoHcTuTyIittnoro Cymy
VKpainu mof0 MeTH BIJIMBY Ha CYyAAIO0 IIiJT Yac 3xilic-
HEHHSA NPaBOCYAAsA — CXUJIUTH HOTr0 10 BUHECEHHS He-
IIPaBOCYAHOTO PillleHHA Y KOHKPETHi crpasi, moTpebye
BCTAHOBJIEHHS 00’ €KTHUBHA CTOPOHA AUCITUILIiHAPHOTO
IPOCTYIIKY CYAMi, IPO AKUU fimeTheA y . 6 u. 1 crarTi
106 3akoHny, 30KpeMa, IPOTUNPaBHA 0e3IiaIbHICTL
CYIMi 3 MOBiMOMJIEHHSA ITPO (DAKT BTPYYaHHS y 3ailic-
HeHHd npasocyand [49].

Hacamnepen 3aciyroByooTsh Ha yBary mosonu Ila-
HoBoi H. C. mpo Te, 1110 0c00y MOKe OyTU IPUTATHY-
TO IO AUCIIUILIiHAPHOI BiIIIOBiAaIbHOCTI BUHATKOBO
y 3B A8KY 3 BUMHEHHAM IUCIIUILIIHAPHOTO IIPOCTYIIKY
Ta B 4iTKO BU3HaUEHOMY 3aK0OHOM nopAaky [50]. B cBoio
uyepry, SK JOoCTaiaunia HayKOoBeIlb, CYIIi € cyd’ eKTaMu
CIIeIiaJIbHOI AUCIUIIIiHapHOI BiATIOBiJaIbHOCTI, 110
BUILINBAE i3 XapaKkTepy BUKOHYBAHUX HUMU (PYHKI[1H
y cdepi mpaBocynas, TOMy Ha BiZMiHy Bifj 3arayjbHOI
OUCIIUILIIHAPHOI BiAIOBiTaIbHOCTI, 3MiCT BUMHEHUX
HUMU JUCIUILIIHAPHUX IPOCTYIKIB € 61IbIII IIMPOKUM,
a caHkIii 3a ix BunHeHHA OinbIn cyBopi [50, c. 344].
Came TOMYy, TOUHICTB Ta IIepeadauYyBaHIiCTh mifgcTaB
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IJISE AUCIIUILIIHAPHOI BiAIOBiaIbHOCTI € barkaHMu
IJIS I1JIeN IOPUAUYHOI BUBHAUEHOCTI Ta 0COOJIUBO IJIs
rapaHTyBaHHS He3aJIesKHOCTi cyanis [34].

fAx Bpaso migkpecauB BacbkoBehKuii €. B. 3akoH —
e «0CO0JMBOTO POLY BUPA3 IYMKH», a IyMKa 3aBiK I
moTpebye PO3SYMiHHSA, POBKPUTTA CMUCIY. Y TUCITUATLII-
HapHOMY IIPAaBi, ITOJIOKEHHA AKOTO0 3aCTOCOBYIOTHCSA 10
rpymu ocib 3i cremniaJbHUM CTaTyCOM, B IITbOMY JTOCJIi-
I KeHHi, CyQIiB, BUMOTH IO «AKOCTi 3aKOHY» MalOTh
HeaOusake 3HaueHHdA [51; 52].

Koucrurymnitauit Cyn YKpaiuu y pimnrensi Big 9 sto-
Toro 1999 poKy HaroJiocus, 1110 BiAIOBiaIbHICTh MOXK-
JIUBA JUIIIEe 3a HAABHOCTI B 3aKOHI UM iHIIIOMY HOpMa-
THUBHO-TIPABOBOMY aKTi BUSHAUEHHS ITPABOIIOPYIIIeHH,
3a AKe Taka IOpUINYHA BiATTIOBiJaJIbHICTE 0CO0U TIepe-
b0aueHa, i IKa MOKe peai3oByBaTHCh y (hOPMi IpuMycy
3i CTOPOHY YIIOBHOBAaYKEHOTO IeP:KaBoio oprany [53].

fAx MoskHAa IifiTH BUCHOBKY i3 3MicTy pimenHs «OJek-
cauap BoskoB npotu YKpaiHM» B KOHTEKCTI IIpeMeTy
3IiMICHIOBAHOTO JOCJIiIKeHHI HaBiTh ONINC AUCITHILIi-
HaPHOT'0 IIPABOIOPYIIIEHHSA Yy 3aKOHOJaBUOMY aKTi, AKMI
I'PYHTYETbCA Ha IEPeIiKy KOHKPETHNX BUiB IIOBEIiHKH,
aJie Ma€ 3arajibHe Ta HeoOMesKeHe KiJbKicHO 3acTocy-
BaHHA, He 3a0e3Ieuye rapanTii HaJIeKHOr0 BUPillIeHH
MUTAaHHA Tepea0auyBaHOCTi 3aKOHY, B TOMY UHCJIi, OT0
TAyMaUueHHA TUCIIUILIiHApHUM opranom [34].

Came TOMY MiKHAPOJHI CTAHIAPTH BUMAaramTh, abu
«TIIOPYIIIEeHH, AKi MOKYTb IIPU3BECTHU J0 3aCTOCYBAHHSA
OUCIIUILIIHAPHUX CAHKI[iH, a TAKOK BiAIIOBigHI muc-
IUILTiHAPHI Ipolenypu 0y BU3HAUYEHI B AK HANTOU-
Himomy GopMyJIIOBaHHI Ha PiBHI 3aK0HY a00 6a30BUX
IPaBOBUX IOJIOYKEHDb», a «CAHKIIiI, IKi MOJKe 3acTocy-
BaTHU IUCHUILIIHAPDHUI OPTAaH Y BUIIAAKY JOBEIEeHOT0
TOPYIIIEeHHA HaJIEeXKHOI ITOBeIiHKM, — BUBHAUAJUCA
AKOMOTa TOYHIiIlle B 3aKOHI PO cTaTyc CyAIiB Ta 3a-
CTOCOBYBaJIVICA 3a IPUHITUIIOM IPOIOPIifiHOCTI» [54].

Tax, posraagaroun y 2017 pori cripaBy « KyInkos
Ta iHmi npotu YKpainu», Cya BiIXUJInuB JOBOLU CY/I-
IiB, 3BiIbHEHUX 3 MMOCAAU 3a «MOPYIIEHHA IIPUCATH »
y 2008-2012 pokrax, 11010 He00XiJHOCTI BJKUTTA 3aX0-
IIiB 3aTaJIbHOTO XapaKTepy AJd pe)OpMyBaHHS CUCTEMU
OUCTIUILIiHAPHOI BiAIOBifaIbHOCTI CYyAAiB B Y KpaiHi,
BKasaBIIIU, 1110 ByKe HaJaB BiAIOBiAHI BKasiBKU y cupa-
Bi «Omekcauap Boakos» (2013 pik) Ta 1110 cTaHOM Ha
ChOTOJHI B YKpaiHi BUPOBAAKYETHCS ITIOBHOMACIIITA0-
Ha cymoBa pedopMa, AKa BKJIIOUAE BHECEHHA 3MiH 10
Koncrurynii Ykpainu Ta 3akoHiB YKpainu, a TaKOXK
iHCTHTYIiliHi 3MiHM, AKiCcHUI 3MicT Ta e(DeKTUBHICTH
SAKUX OIiHIOBATH Ille TIepeaYacHoO.

ITompu 1e, Ak cayiHo BKadye Cyn, y KOHTEKCTi
JVCIUILIIHAPHOI'0 IIpaBa IPU OIiHIIi YiTKOCTi 3aKOHO-
aBYMX aKTiB Ma€ iCHyBaTH PO3YMHUH ITiIXiT, OCKiIBKY
3araJyibHe (QOPMYJIIOBaHHA actus reus Takux mIpaBoIIo-
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pYIIIeHb € MUTAHHAM 00’ €KTUBHOI HeoOxigHoCTi [34].
V¥V nporuie:xHOMY BUIIaIKY 3aKOHOJAABUUU aKT He Oyie
BCe0iUHO OXOILTIOBATY IUTAHHS T4 BUMAaraTuMe IIOCTii-
HOTO TIePerJIaAny Ta BHeCeHHs 3MiH, 11100 BigmoBigaTu
HOBUM 00CTaBMHAM, 1110 BUHUKAIOTD ¥ IPAKTHUIli. BomHO-
yac MOBUHHI OyTU BU3HAYEHi Ta BUBYEHi iHIri hakTopu,
110 BILIMBAIOTH HA AKiCTH IIPABOBOTO PETyJIIOBAHHSA Ta
aJIeKBATHICTh OPUAUUYHOTO 3aXUCTY BiJl cCBaBiLIA.

Taxkum paxTopom, Haragye Cym, € HasIBHICTh KOH-
KpeTHOI i mocIiZoBHOI IPAKTUKY TIAyMaueHHs BiIo-
BiTHOTO IIOJIO}KEHHSA 3aKOHY, 3ilICHIOBAHE CYJOBUMU
opranamu [34].

Ha nymky Buiol pagu npaBocyaas y3arajJbHeH-
HS BJIACHOI IUCIIUILIiHAPHOI IPAKTUKHU 34 OKPEMUMU
CKJIaJaMU TUCIIUILIiHAPHUX TPOCTYIIKIiB aCTh MOMK-
JIMBiCTDH HAIIPAITIOBATHY MEeBHI CTaHAAPTU 3aCTOCYBAHHS
HOJIOKEeHb I10I0 AUCIUILIiHAaPHOI BigmoBigaabrHOCTL
cyani. OKpim Toro, aHaJ i3 IPaKTHUYHOI il HOBUX 3a-
ca IUCIUILIIHAPHOI BiAIOBifaIBHOCTI CYAIiB TacTh
MOKJIMBiCTH 3pOOUTY BUCHOBOK II[OA0 AOIiJIbHOCTi/
HEeJOIIJILHOCTI 3IiICHEHHA ITOAAJIBIIIOl HOPMOTBOPYOIL
po6oTu y iboMy HaAIPAMKY [2].

B koHTeKCTi 34iliICHIOBAHOTO AOCIi:KeHHS BapTO
BiZIBHAYUTH, 1110 HA CHOTOJHI BiICyTHA IPaKTUKA IIpa-
BosacTocyBaHHsA . 6 4. 1 crarti 106 3akoHy guciiu-
niainapEuM opraHoM. Tak, 3a pe3yjabTaTaMU BUBUEHHSA
posMiiresoi Ha BeO-cTopiniii Bumioi pagu mpaBocyans
Iadopmarlrii mpo TpuUTATHEHHSA CYAiB 0 AUCIIAILIiHAD-
Hoi BigmoBimambHOCTi 32 2017—-2018 poru, BUnagku
BUMHEHHSA CYAOAMHI TaKOTO JUCIIUIIIiIHAPHOTO IPO-
CTYIIKY K «HEIOBiJOMJIEHHS IIPO BUMAJ0OK BTPYUYaHHSA
y 3mifiCHeHHA MPaBOCYAIA» He BecTraHoBJeHi [31]. Axum
Oyze cyIoBe TIIyMadYeHHs I[bOT0 JUCIIUILIIiHAPHOTO IIPO-
CTYIIKY Hapasi HeBimomo.

OcKinbKM 00’ €KTUBHY CTOPOHY JOCJIiI3KyBaHOTO
IUCIIUILIiHAPHOTO IPOCTYIIKY CTAHOBUTH «IPOTUIPABHA
0e3isaabHICTE» CYAAi, 3MiCT I[bOT'0 IIOHATTS POSKPUTO
y mmpaBoBiii mosurtiii BepxoBaoro Cyny YKpainu, 3 AK0I0
noroa:kyeTbea Benuka ITamara Bepxosroro Cyny mmpo
Te, 110 0e3qiAIbHICTL Cy0’ €KTa BJIaJHUX IIOBHOBAMKEHb
OPOABJIAETHCA Y HE3AIMCHEHHI IOPUANYHO SBHAUNMUX
11 000B’A3KOBUX i, K1 Ha migcTaBi 3aKoHY, OyJIKx
00’e€KTUBHO HEOOXIJHUMMU i peaJbHO MOMKJIUBUMU IJIS
peauizarii, aye haxkTUuHO He OyJu 3miticHeHi [56; 57].

Bopguouac, aid BusHaHHA 6€30iAIbHOCTI IPOTUIIPAB-
HOIO HEJIOCTATHBO OHOTO JInIile (DAKTY HEeCBOEUYACHOTO
BUKOHAHHSA 000B’ A3KOBUX Jill, a4 BAKJIUBUMU € TAKOMXK
KOHKPETHI IPpUYNHN, YMOBU Ta 00CTaBUHU, Yepes AKi
nii, 1o migasaraau o60B’ I3KOBOMY BUKOHAHHIO BiIIo-
BiIHO 10 3aKOHY, (aKTUUHO He Oy BUKOHAHI UK OyIn
BUKOHAHI 3 MOPYIIIeHHAM CTPOKiB. 3HaAUEHHS MalOTh
IOPUANYHUN 3MicT 6e3aiAMbHOCTI, a TAKOMK IITKigIMI-
BicTb Oe3xianbHOCTI A1a IpaB Ta iHTepeciB ocodbu [57].
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Ot:xe, HacamMIepen, AK CIPaBeAJIMBO HATOJIOIIIY-
OTh aBTOPU JOCTiAKeHHs, He00XiTHO 3p03yMiTH, 1110 €
«BTPYYAHHSAM Y 3[iICHEHHS IIPABOCYAAA» a00 « BILLIMBOM
Ha CyAaio y Oyab-AKuii crmoci6», i mpo 1o cyaai cuig
noBigomaaTy Bunty pagy npaBocyans ta I'emepaabHOTO
IIPOKYypoOPa, iHaKIle — IIPOTUITPaBHA 0e3qiATbHICTE —
OUCIHUILIIHAPHA BiAMOBiJaJIbHICT, — AUCIIUILIiHAPHE
cTaraeHHdg [58].

BuxkopucroByouu noHATi MM anapar 4. 1 ct. 376
KpuminanabHOTOo Kofekcy YKpainu mpo Te, o «BTPY-
YaHHA Y 3AiACHEeHHS IIPABOCYOAI» BUBHAUAETHCA AK
«BTPYUYaHHA y OyOb-aKili popmi B gigabHiCcTh cyaai
3 METOIO IePEITKOAUTYI BUKOHAHHIO HUM CJYKO0BUX
000B’A3KiB a00 JOOUTHCA BUHECEHH HEIIPABOCYAHOTO
pillleHHA» , ABTOPU JOCTi[PKeHHA BBAKAIOTh, 1110 HE KO-
JKeH aKT IIePeIIKOIKaHH A CyAai € 3jiounHoM. IHOai e
Mo:Ke OyTHU afMiHicTpaTUBHE IPABOTIOPYIIEHHSA (ITPOAB
HeIloBaru o CyAy), 3JI0BKUBAHHS IPOIeCYaTbHIMU
mpaBamu (mmogaya 6e3migcTaBHUX 3a4B), a00 2K IIPOCTO
peaJrizaiiia oco60r0 IIpaBa Ha CBOOOY CJIOBa, KA He
mogob6aeThes cyani (mybaikaliii HeraTuBHOTO XapaKkTepy
mpo cyamaio B 3MI) [58].

Ha aymky JI. Cemommuiipkoro 3a mepmri 20 pokis
He3aJIeXKHOCT1 HaMIol KpaiHu cepen 3arpos HeyIlepe-
IKEHOCTI CyAIi HasUBaJIUCh, AK TPABUJIO, JUIIIE TPU:
aIMiHiCTpaTMBHUN BIJINB, Kap €PHi IePenIkoau i Te-
nedonHEe IpaBo [59].

Y 2007 pori ITmernym BepxoBHoro Cyny YKpainu
BUCJIOBUBCSA KaTeTOPUYHO: HE3AJIEKHICTD CYANiB IIpU
PO3TIALi KOHKPETHUX CYJOBUX CIPaB Mae 3abesIe-
yyBaTuCh i B camomy cyxi [60]. ¥V 3B’A3KY 3 ITUM He-
MIPUITYCTUMUMH €: HETIPOIeCyaJIbHUM BIJIUB HA CYTI0
3 OOKY iHIIKUX CYyAIiB, Y TOMY YKCJIi THX, IO 00iliMaloTh
aaMiHicTpaTWBHI IMocaau B CyAax.

ITig uac cymoBoi pedopmu 2010 pory, AK POOUTH
BHICHOBOK aBTOD, IIepIIla 3arpo3a 3HEIITKOAKeHA IIIIAX0M
no30aBJIeHHS I'OJIiB CYAiB Maiiske BCiX MOBHOBaK€Hb,
SIKi MOTJIM BUKOPMCTOBYBATHUCH K Ba’KiJb BILIUBY Ha
KOJIeT, a TAaKOYK 3aIIPOBAI’KeHHSA aBTOMAaTUYHOTO PO3-
noxiny cupas [35].

Ta Ha TymMKy eKcriepTiB IleHTpY MOJIiTHKO-TPaBOBUX
pedopM, HE3BAKAIOUN HA BUIYUYEHH i3 3aKOHOZABCTBA
HOJIOXKEeHb, IKi JaBaji MOKJINBICTH IOJIOBaAM CYIiB
OPAMO BTPyYaTUCS Y JiAJABHICTh CYIAiB, IPAKTUKA
BILIUBiB moci momupena [61]. Came uepes rosis cyais
pisHi flep:KkaBHi Opranu i BUCOKOIOCALOBITL BILINBAIOTH
Ha CyJIiB i BUpiIlIeHHSA CyA0BUX cIIpaB. Burasagae, mio
icynni, i roJioBu CyIiB PO3IISAAAIOTE IIe AK «CITiBIPAILIO»
i 3a3BMUall HEe XOUYTh OAUUTU BTPYUAHHS.

Koncrurymitina cygosa pedopma 2016 pory 1mo-
KJIMKaHa YCYHYTU NOJiTUYHUH BILJINB HA CYALIBCBKY
Kap’epy (fimeTbesa mIpo IpU3HAUYEHH Ta 3BLILHEHHSA CY AL
3 mocagu). OgHaK Iie He 0O3HAYaE, 1110 BAAJIOCT YCYHYTH

iHmIn# GaxkTop MOJITUYHOTO BILJIMBY Ha CYAII0 Y KOH-
KpeTHill cupaBi (fifeThbCA IPO JeTyTATCHKUH 3aIINUT).

Koucruryniituuit Cyn Yrpaiuwm mie B 1999 porii,
POBIIIAaoYu MUTAHHSA IIOJ0 IIPABOMipHOCTI 3BEP-
HEeHHA HAPOJHUX NEeNyTaTiB i3 3amuTamMu [0 Cyay,
BiZi3HAUaB, IT[0 3aIIUTU HAPOAHUX AENYTATiB Y KpaiHu
3aBJKIU BHOCATHCA 3 BUKJAJeHHAM IO3UIIil gemyrara
IIIOJIO0 CY/TOBOTO PillleHHSA Y1 KOHKPETHUX Oil cyami
a00 y pasi HasgIBHOCTI y HapoAHOTO AeIryTaTta ¥ Kpainu
CYMHIiBIB 111010 TPaBUJIBHOCTI pillieHHs cyay Toiro [38].
BuxaazeHni B 3aimTax BUMOTH i IIPOIIO3UILil 00’ €KTUBHO
CIIPABJIAIOTH IEBHUY BILJIUB HA CYIIiB, 110 3a00POHEHO
KoucTurymieo Ykpaiunu.

Buina paga npaBocyana Bigmidae, 110 OIPUJIIOTHEH-
HA Ha odiritimomy Be6-caiiTi Pagu moBimoMiaeHs cyaais
Ipo BTPYYAHHA B IXHIO AiAJNBHICTH 100 34iICHEHHA
MIPaBOCYAIA CIIPABJIAE MTOBUTUBHNUI BIIJIUB HA 3MEH-
IIeHHA KiJIbKOCTi (paKTiB TaKOro BTpyUYaHHA (0COBJIHIBO
TIOMiTHA TaKa TEeHIeHIIiA Y BUIIaAKaX BTPYUYaAHHS 3 O0KY
HapogHUX gemyTartis) [2].

T omo TpeThoi hopMU THCKY HA CYALIiB — «Tesie(DOH-
He TPaBO», HA JYMKY aBTOpa, OCTaHHS Bifmaja BHaC-
JiOK 3HEITKOKeHHS IIepIIoi, i AKIIO B CYyAAl He Mae
«CKeJieTiB y madi», Bin HaBpsag uu Oyae mepeiiMaTucs
TIOTPo3aMu 3 BUCOKUX KabimeTiB [59].

Ta icuye inma gymka, 1o B YKpaiHi B moBHi# Mipi
TTPOJIOBIKYE AisITY TaK 3BaHe «Tese)OHHE IIPAaBO», YCIIal-
KOBaHe BiJ yaciB comiasicTuunoi 700U SK Tpaguilid
i MopaJb BjIail — HUX CTPYKTYD, AKi He BJAJIOCH IIe-
pesioMuTH HaBiTh micsa ITomapanueBoi peBoioIii Ta
Peoutomii rigmocTi [33].

Ax roucraryBaniu ekcueptu IleHTpy mosiTUKO-TTpaBO-
BUX ped)opM, CYAIi He B yCiX BUNAAKAX MOBIIOMJISAIN IIPO
(axTHu BTpyUaHHs, KOJH Ie 0yJI0 MOTPiOHOo (HaIpUKIa,
BUMIAI0K TejedOoHyBAaHHS CYyAAAM HaueOTo Bix imeHi
HapPOTHOTO JeIyTaTa 3 HaTAKaMu, AK IOTPiOHO PO3TJId-
HyTH cuupasu) [61]. ¥V 3B’A3KY 3 UM, POOIATE BUCHOBOK
eKCIIepPTH, peajbHe CIiBBigHOIIeHHA (DOPM i cy0’eKTiB
BTPYYaHHS MOKE MATH 30BCiM iHIITUIT BUTJIAL.

V¥V cBoix pimerHax Buiria pajga nmpaBocyaasa TaKoMXK
HAaTOJIOIIYE, IO CYAAs ITOBUHEH JOTPUMYBaTHCS He-
3aJIe;KHOI ITO3UITil AK OO0 CYCIIiJILCTBA 3aTajioM, TaK
i 111010 KOHKPETHUX CTOPiH CYAOBOI CIIpaBHU, ¥ SKill BiH
nmoBuHeH BuHecTH pimmenusd [31]. O6’ekTuBHicTh cyaai
€ HeoOXiTHOI0 YMOBOIO AJI HAJEKHOTO BUKOHAHHSI
HUM CBOiX 000B’s3KiB. BoHa IpoABAsIE€ThCA He TiIbKU
Yy 3MiCTi BUHECEHOTO PilllIeHHs A, a 1 y BCiX mpoIlecyasb-
HUX JifX, IO CYIIPOBOIKYIOTH MOT0 IPUAHATTA [55].

ITocunarounch Ha BUCHOBKY BeHeljiancbKol KoMicii
PO Te, «HaBiTh HAWMKPAIIli IHCTUTYI[IMHI TpaBuJa He
MOXKYTB OYTH JOCTATHLO e()eKTUBHUMY 6e3 706poi BoIi
THUX, XTO BiIMOBiJATbHU 3a 1XHE 3aCTOCYBAaHHSA Ta BIIPO-
BaJ»KeHHsA, Buia pajga npaBoCyaaa KOHKPETU3YE, 110
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3a3HAYEHY BiIIIOBiJAJIbHICTH PIBHOIO MipOIO HECYTh K
caMmi cyai, Tak i CyCITiIbCTBO, B IKOMY BOHU IIPAITIOIOTH
i yacTUHOIO AKOTO BOHU € [64].

Ha BukonanHusg crarTti 73 3akoHy YKpainu «IIpo
BUIIY pagy IpaBocyaas» Buiia pajga mpaBoCcyaasa Ha
cBOiil BeO-cTopiHIli Bege PeecTp moBigoMIeHD CYALiB
PO BTPYYAHHS B AiAJIbHICTE CYAIi IITOA0 3ailiCHeHHS
npasocyna [65;66]. B peectpi gocTynHi BimomocTi mpo
moJaHi CyaAAMU MOBiJOMJIEHHS, BKIIOUAIOUN TE€KCTHU
TIOBiJOMJIEHD, JaHi IIPO Pe3yIbTaTy IePeBipKY, PillleHHA
BPII, npuitnaTi B pedyabTaTi posriiaay 3BepHEHb, Ta
HaCJiKU pearyBaHHs Ha ITi pillleHHA.

ITpoBiBiiu y3aranbaeHHS 350 mMOBiTOMIEHD CYIIiB
3a 2017 pik mpo (paxkTU BTpYUaHHA Y 3AiACHEHHI HUMU
TIPaBOCYAAsA, BKJIIOUYAIOUN Ti, 1110 OyIu mepemani Pamgoio
cynnmiB YKpaiHu, siKa paHille 10 TOTO ABa POKU BeJja
nomibHU peecTp. Buila pajga mpaBocyaaa BUOKPEMIIA
HAaMO1JIBII PO3IIOBCIOMKEHI IPOSABY HEIIPAaBOMipPHOI0O
THUCKY Ha CYAJiB Ta BTPYYaHHSA B IX AiAJNBHICTD: IIOPY-
IIeHHA KPUMiHAJIBLHOTO IIPOBAIYKEHH 3a CTAaTTeI0 375
KpuminanpHOro KozeKkcy YKpaiHu; BUKOPUCTAHHA iH-
IINX TOJ0KeHb KpruMiHaJIbHOTO KofleKey YKpaiHu; TUCK
3 00Ky HApOAHUX AeIyTaTiB; HeImoBara o Cy/I0Boi BJIaau
3 OOKY iHIMUX TiJIOK BJIaAM; BTPYUYAHHA B JiAIbHICTH
CyIIiB 3 60Ky rpoMasAH Ta iX 00’ € JHAHD; HeHAJIeKHE
pearyBaHHS IPaBOOXOPOHHUX OPTaHiB HA BUTIAIKU BTPY-
YaHHA B JiAJBHICTE CYIIi IITOA0 3MiICHEHHS ITPABOCY I,
npobJjieMaTuKa JOTPUMAaHHS KYPHAJTICTCBKUX CTaH-
JIapTiB IpU BUCBiTJIeHHI AigabHOCTI cymoBoi Biagu [2].

ITpoBiBIliz anbTepHaTUBHE y3araJlbHEHHS IIOBiT0-
MieHb cynaiB 3a 2017 pik 3a PeecTpom moBigoMIeHD
CYIIiB IIPO BTPYYAHHS B JiAJIBbHICTD CYyIAi IIIOH0 31itic-
HEHHS IPaBOCyIs, eKcrepTu [leHTpy mosriTuKo-mrpaBo-
BUX pe)OPM BUOKPEMMJIN HACTYIIHI CITOCOOM BTPYUYaHHSA
B OiIILHICTD CYAMiB: BUJIYUEHHS i Yac OOMIyKY He-
PO3TJIAHYTHUX CIIpaB; (hisuuHe HACUIBCTBO MO0 CYIIi;
TOPYIIIeHHA IIPU 3aTPUMAaHHi; HAJACUJIaHHA OpraHaMu
IPaBOIIOPAAKY 3aIllUTiB; HACUJIAHHSA JEeITyTaTCbKUX
3BepHEHb; iHiIil0BaHHSA KPUMiHAJIBHOTO IPOBAIKEHH
MO0 CY/IIi; IOIITKOIKEeHHA MaiiHa; ITPOBeIeHHA MiTUH-
TiB; A3BiHKUY cyI/i; 6JIOKYBaHHSA B IPUMIIIIeHHi Cyay;
noxauHA ckapr 1o BPII; 3BepHenH i3 3agBaMu IIpo BUU-
HEHHS 3JIOUMHY CYeI0; TI03aIPOoIleCyaIbHi 3BepHEHHSA 10
cyny; myoaikariii B8 3MI; mecuxomnoriunmii Tuck [66; 61].

Cy6’exTamu, aKi 3aificHIOBAIN BTPYYaHHS, AK I0-
ciaigunu ekcueptu IleHTpYy HOJAITUKO-IPAaBOBUX pe-
dopm Oysu: opraru Biaaau Ta ix npeascrasHEuky — 106
BUINALKIB; yUaCHUKU BiAIOBiAHUX mpoBa:keds — 110
BUIIAAKiB; iHII, Y TOMY YKCJIi HEeBigoMi abo HEBCTaHOB-
JeHi, ocobu — 118 Bunaakis.

Ax pocriguny ekcrieptu IleHTPY IOTITHKO-TIPAaBOBUX
pedopMm, Buitioro pamoro mpaBocyaasa 0yau PO3IliHeHI IK
BTPYYaHHA B OiAJBHICTD CYIAiB Ta TUCK HA CYAII0, il
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Ta 6e3mianpHicTs ['eHepasabHOI IPOKYypaTypu YKpainm,

HapOAHUX JemryTaTiB YKpaiunu, HamioHansHoI moimii

Yxpainu, epsxkaBHoi cynoBoi agminicTpanii Ykpainm,

HarmiomansHOTO aHTUKOPYIIIiHHOTO 00P0O YKpaiuu,

CrernianizoBaHoi aHTUKOPYNIIiHOI IPOKYypPATypPH,

MicIleBUX OPraHiB ep)KaBHOI BUKOHABUYOI BJIaAM Ta

MiCIIeBOTO CAMOBPAAYBAHHA.

HarowmicTs Buitia paga mpaBocyansa He 6auniia mig-
CTaB IJIs BYKUTTSA 3aXO0/iB 111010 3a6e3TeUeHH He3aIe -
HOCTi Ta aBTOPUTETY IPABOCYAAA Y TAKUX BUIAIKAX:
— TOJaHHA YYACHUKOM CITPABU CKapr Ha Aii cyanai (Ko-

Jerii cyanis) mo ronoBu cyny, BPII, BKKC, mpago-
OXOPOHHUX OPTaHiB;

— IOJaHHA YYaCHUKOM CIIPpaBU HEOOI'DYHTOBAHUX,
Ha IYMKY CyAJi, 3adAB PO BiBix, OCKiMbKM, 3Tif-
"o 3 mosuIiero BPII, raki gii MoXyTh cBiguuTU Ipo
3JIOBXKUBAHHA 0CO0OI0 IIPOIECYAJTbHUMU ITpaBaMu
Ta He € BTPYYAHHSAM Y 3[iiICHEeHHS IIPaBOCYIIs;

— BUKJIaZieHa Yy 3asBi iH(GopMAallisd BiKe € IpeaMeToOM
mepeBipKU YIIOBHOBAMKEHUNMU OPTraHaAMU;

— BUCBiTJIeHHA y B3acobax MacoBoi iHdopmamii (B
TOMY UMCJi 3 HAJaHHAM KPUTUYHOI OIiHKU) IpoIie-
Cy POSTJIAAY CIPaBU CYAHeI0, OCKIIbKU Cyami, aKi
YXBAJIOIOTH PillleHHsd iMeHeM YKpaiHu Ta € myoiu-
HUMU ocobaMu, IPY BUKOHAHHI CBOiX 000B’SI3KiB
TMOBUHHI BPaxoOBYBaTHU iHTepec M0 HUX 3 OOKY Cy-
CIIiJIbCTBA Ta IIPABO iHIINX 0Ci0 BUCJIOBIIOBATH CBOI
OIIiHOUHI CyJ:KeHHsS CTOCOBHO 3AiliCHEHHS IIpaBO-
CYOns, a TAKOK PO3Pi3HATU CIPOOU BTPYYaHHS B
iXHIO IiAJbHICTD i3 3MiJiICHEHHSA IPaBOCY A Ta BU-
PasKeHHd iHIMUMU 0co0aMU BJIACHUX NYMOK, IIPU-
OyIIeHb, KPUTUKY Ha agpecy cyamiB [67].

3a migpaxyHkamu ekcruepriB [lenTpy nosiTuko-mpa-
BOBUX (DOPM PillleHHS IPO BiJMOBY Y BKHUTTIi 3aX0/iB
1110710 3a0e3MMeUYeHHsA He3aIeKHOCTI Ta aBTOPUTETY IIPaBO-
cynas Burtoro pamoio mpaBoCyAAA IPUHHATO CTOCOBHO 80
MOBiOMJIeHbB, a 11040 30 — 3aTBEP/’KeHO BUCHOBOK IIPO
BiZICYyTHiCTB mificTaB AJIA BJKUTTS BiIIOBiIHUX 3aX0/miB.

Sk 3BepuyJm yBary ekcreptu lleHTpy nosriTuKo-1Ipa-
BOBUX (DOPM, JaJIEKO HE BCE Te, IO CYAi Ha3UBaJIH BTPY-
YaHHAM, € TaKUM. HanmpukJian, y 6araTboxX BUOagKax
CyIIi Ha3mMBaJIW BTPYYAHHAM peaslisalliro TaKuX IIpaB
JIOIUHU AK ¢cBO0O/a CJI0Ba, CBOOOJa MUPHUX 3i0paHub,
a00 X BUKOPHUCTaHHA YUaCHUKAMU IIPOIeCy CBOIX IIPO-
IecyaabHUX MpaB 0e3 03HAK 3JI0BXKUBaHb, a00 2K 31aiiic-
HeHHS 3aKOHHUX IMOBHOBaYKEHD eP;KaBHUMU OpraHa-
mu. Tomy BinmoBa Buirol pagu npaBocyna y BoKUTTL
3ax0/iB 3a0e3MeUueHHA He3aJeKHOCTi Cyaai y HMU3IIL
HOAi0HMX BUIIAAKIB BUBHAETHCA OOT'PYHTOBAHOIO.

3 iHIIIOI CTOPOHU, BBAYKAIOTh EKCIIEPTU, B YKOTHOMY
3 30 pimeHs PO 3aTBEPAKEHHA BUCHOBKY IIPO BiICyT-
HICTB IiJCTaB IJIA BXKUTTS 3aXO0/1B II[O0 3a0e3IeueHH s
He3aJeKHOCTi CyAiB Ta aBTOPUTETY IpaBoCyaasa Bu-
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100 Pa0I0 IPaBOCYAIA He HaBeAeHO PaKTUUYHUX Hif-
CTaB, 3 AKUMHU II0B’ I3aHe IPUNHATTS TaKOro PillleHHs.

Hapasi, koucraryooTs ekcreptu LleHTpy moaiTu-
KO-TIpaBOBUX (hOopM, cepes CyAIiB HeMae BUBHAUEHOCT1
100 TOTO, II0 € BTPYYAHHAM Y IXHIO AiAJbHIiCTD 31
3IificHeHHSA IIpaBocyansa. BogHouac cyaai He 3aBiK AU
0a’KaroTh IOBiIOMJIATH PO BUIIAAKU THUCKY, ab0 oue-
BUIHI BUIIaJKU BTPYUYAHHS («IPYsKHE IPOXaHHA» ) HE
BBAKAIOTh TAKNMU.

VY 3B’asKky 3 1niuM, Buriiit paai mpaBocyaasa mpoIio-
HY€EThCA AJIA 3am00iraHHA BUTIAKaM ITOJAaHHI CyIaa-
MU 0e3IIicTaBHUX IIOBiLOMJIEHD, a TAKOMK HEIIOJaH-
HA HaJIeKHUX MOBiJOMJIEHb Y3araJbHUTHU NPAKTUKY
00 BiAIOBiAHUX 3BEepPHEHDb CYAAiB i HanmpamoBaTu
pPexoMeHgaIil CyIaaM MI0A0 TOTO, AKY IIOBEAiHKY He
BapTo BBaKaTU BTPYUAHHAM, a KA MOBEIiHKA Mae
BBasKaTHCA TaKOIO.

Bucnosku. O6’€KTHBHOIO CTOPOHOIO Oy Ab-IKOTO0 IIpa-
BOTIOPYIIIEHHS BBAYKAETHCS BJIACHE TIOBEIiHKA Cy0’eKTa,
TOOTO IPOTUIIPABHE JiAHHS, IIT0 BUPAYKAETHCA Y hopMi
Iii uu 6esmianbHOCTi. O0’€KTHUBHA CTOPOHA JUCITUILII-
HapPHOTO IIPABOIIOPYIIEHHA XapaKTePU3YETHCA PAIOM
03HAaK, BJacTUBUX IIiti KaTeropii. Ile — Bigomi ycim
OPOTUIIPABHICTh, HASBHICTH CYCHiJBHO IMKIiJINBUX

HACIiAKiB, IPUUMHHNN 3B’ 130K MiK JiTHHSIM IIPaBOIIO-
PYIIIHUKA Ta HACJIigKaMu, 4ac, Miclie, cIiocio BUMHeHHS
nisaHA. [Tocararouu Ha Ti UM iHIII 0XOPOHIOBaHI IpaBOM
CcycHiJbHi BifHOCHMHU, 0c00a IOPYIIYye BifmOBiAHI mTpu-
1cH, TOOTO TOMyCKAE MTOBEIiHKY, 3a00pOHEHY 3aKOHOM.
0O6’eKTHUBHA CTOPOHA AUCITUILJIiHAPHOTO IPOCTYIIKY,
nependauena y nyHkTi 6 vacturu 1 crarti 109 Sakony,
XapaKTepU3yEThCA MPOTUIIPABHOO 0e30iANbHICTIO Cyaai
3 TTOBIJOMJIEHHSA PO BUIAAKU BTPYUAHHA V 3iliCHEH-
HS TpaBOCYAAA ab0 PO BIJIUB HA CYAII0 V Oy Ab-AKUHA
cIrocib, He mepegbaueHU IPOIeCyaJbHIM 3aKOHOM.
IIpoTunpaBHicTs, — IIe 00CTaBUHA, 110 € HEOOXiTHOIO
JUIS BCTAHOBJEHHA (paKTy BUMHEHHS JUCIIUILIiHAPHOTO
npoctynky. Ockinbku 3a6e3neuyBaT HE3aA€KHICTh
3MifiCHeHHS IPaBOCYAAA Bil OyIb-IKOT0 HE3aKOHHOTO
BILIVBY, TUCKY a00 BTpYJYaHHA MOKJNKAaHi, HacamIepes,
caMi cyani, sk 6e3mocepenHi cy0’eKTH IPaBO3aCcTOCY -
BaHHSA, OCTAHHI IOBUHHI CAMOCTiAHO OI[iHIOBATH BJIACHY
«0e3MiANbHICTh» 1010 ITOBiJOMJIEHHS PO BUIAAKN
BTPYUYaHHA (BIUIUBY) y 3iiCHEHHA IPABOCY A Y KOH-
KPeTHi cirpaBi, Ta AifiT BUCHOBKY: U1 € TaKa 6e3iAab-
HiCTh IPAaBOMIipPHOIO, a IOCTAHOBJIEHE Y CIIPaBi cyoBe
pilieHHS — mpaBoCcyIHUM B cBiTJIi ctaTTi 6 KonBenii
IIPO 3aXMCT IPAB JIIOJUHU i OCHOBOIIOJIOKHUX CBOOO/I.
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NMPOBJIEMU BU3HAYEHHA bA3U ONOAATKYBAHHA
3A 3EMJII0 KOMYHAJIbHOI BJIACHOCTI OB’ €[JHAHUX
TEPUTOPIAJIbHUX TPOMA/],

MPOBJIEMbI ONPEAENEHUA MNJATbI HAJTOTOObJIOXXEHUA
3A 3EMJ1II0 KOMMYHAJIbHOW COBCTBEHHOCTU OB bEAUHEHHbBIX
TEPPUTOPUAJIbHbIX TPOMA/],

PROBLEMS OF DEFINING THE TAX BASE FOR COMMUNALLY
OWNED LAND OF UNITED TERRITORIAL COMMUNITIES

AHoTaUif. Y CTATTi HA OCHOBI AHANI3Y TEOPETUYHMX GoKepes, 3eMe/IbHO20, M0JATKOBO20 3KOHOGABCTBA TA CYgOBOI NPAKTH-
KM PO32/ISIHYTO, L0 OCHOBOIO /11 BU3HAYeHHs 6a3u onogaTkyBaHHS M1aTy 3d 3eM/II0 gepyaBHOI Ta KOMYHAIbHOI hopmu Baac-
HOCTI € iX HOpMATMBHA 2POLLOBA OLHKA. [IPOAHANZ0BAHO, L0 MPegeTaBHULbKI 0p2aHi 00’ €gHaHMUX TepUTOPIanbHUX 2pOMag He
MQtOTb NOBHOBAXEHb MPOBOGUTU HOPMATHBHY 2POLLIOBY OLIIHKY 3eMeJIbHUX giITHOK KOMYHQ/1IbHOI BAACHOCTI Ci/lbCbKO20Cogap-
CbKOR20 NPU3HAYEHHS, AKi PO3TALLIOBAHI 30 MEKAMM HACeIeHMX MYyHKTIB, A€ BOHM € PO3NOPAGHUKAMU LiX 3emMeslb. Ap2yMeHTO-
BAHO, LJ0 HEBMKOPUCTAHHSA 3eMe/IbHOI GiSHKM CiibCbKO20CMOgAPCbKO20 NPU3HAYEHHS o NPoBegeHHs il HopMAaTUBHOI 2pOLLIO-
BUKOPUCTAHHS, L0 NPU3BOGUTb O BTPAT MicLieBuX OI0gXKeTiB. BUCBITAIOIOTHCA KOAI3ii 3eMelbHO20 Ta N0gATKOBO20 3aKOHOGAB-
CTBA Npy BU3HAYeHHi 6a31 0rnogaTkyBaHHs NAATH 3a 3em/1i0, 00fPyHTOBYIOTLCS! LUASIXM IX MOJONAHHS. AKLIEHTYETbCS YBA=2A HA
HeobXigHOCTi came 3aKOHOGaB4Y020 Bpe2y/IlOBAHHS gAHO20 MUTAHHS Ta ABTOPOM POPMY/IIOIOTHCS BigNOBIGHI Mpono3muii.

KnmoyoBi cnoBa: opeHgHa naata 3a 3emto, 3emenbHMiE nogatok, 6a3a onogaTkyBaHHs, HOPMATMBHA 2POLIOBA OLHKA,
06’egHaHi TepuTOpianbHi 2pomagu.

AHHOTALMSA. B CTATbe Ha OCHOBAHMM AHA/N3A TEOPETUYECKMX NCTOYHUKOB, 3eMe/IbHO20, HAI020B020 30KOHOGATe/IbCTBA
1 cygebHON NpakTUKu paccMOTPeHO, YTO OCHOBOW gisi onpegesieHns 6a3bl 3eMe/lbHO20 HA02a 3eMeslb 20CYJapPCTBEHHON
1 KOMMYHGQ/IbHOV (hOPMbI COBCTBEHHOCTH eCTb UX HOPMATUBHAS GeHEeXHAs OLieHKd. [POaHAIM3UPOBAHO, YTO MPegcTaBuUTe lb-
CKue op2aHbl 06begUHEHHBIX TeppPUTOPUAZbHBIX 2pOMAQ He MMEIOT MOTHOMOYMI MPOBOGUTb HOPMATUBHYIO eHEeXHYIO OLIeHKY
3eMeJIbHbIX Y4acTKOB Ce/IbCKOX035KCTBEHHO20 HA3HAYEeHMsl, KOTOpble HaXOGSTCS 3 2PAHULIAMU HACEIEHHBIX MYHKTOB, HO OHU

29



// MiskHapofHuit HayKOBUM XXypHan «IHTepHayka».

// KoHcTuTyuiitHe npaBo; myHiuunanbHe npaso // Cepisi: «lOpupuuni Hayku» // N2 9 (14), 2018

€CTb pacropsgUTensiMm 3Tux 3emesib. Ap2yMeHTUPYETCSl, 4TO He MCMO/Ib30BAHME 3emMelbHO20 y4acTKa CelbCKOXO35HCTBEHHO20
HA3HAa4YeHusi go npoBegeHusi e20 HOPMATUBHOV JeHeXHOM OLeHKM C Le/blo gasibHelilueit nepegaym e2o B dpeHgy, 0gHOBpe-
MEHHO, eCTb Hecob/1l0geHnem MPUHLUMNOB ee PaLMOHANbHOR0 M MIATHO20 MCMO/Ib30BAHMS, YTO MPUBOGUT K YTPATAM MECTHbIX
610geToB. PACKPbIBAIOTCS KOMIM31MM 3eMe/IbHO20 M HA/I020B020 3AKOHOGATE/IbCTBA MPK onpegesieHi 6asbl Han02000/10)KeHNs
M1ATbl 3 3eMJ10, AP2YMEeHTUPYIOTCS MYTU MX 3AKOHOGATebHO20 MPeogoneHns. AKLeHTUpyeTcs BHUMAHMe Ha HeobXogrumMocTm
MMeHHO 30KOHOgaTe/IbHO20 Ype2y/IMpoBAHMS JGHHO20 BOMPOCA M ABTOPOM GOPMY/IMPYIOTCS COOTBETCTBYIOLLME NPEGIOKEHMNS!.

KnioueBble c10Ba: apeHgHast N1aTa 3d 3eM/1t0, 3eMebHbIA Ha102, 6a3a Ha02000/10)KeHs,, HOPMATUBHAS geHeXHAs! OLeHK,
00begUHEHHbIe TeppUTOPUA/IbHbIE 2pOMAghbl.

Summary. In the article, on the basis of the analysis of theoretical sources, land, tax law and judicial practice, it is con-
sidered that their normative monetary estimation is the basis for determining the tax base for land for state and communal
property. It is analyzed that representative bodies of the joint territorial communities do not have the authority to carry out
normative monetary valuation of land plots of communal property of agricultural purpose which are located outside of settle-
ments, but they are the administrators of these lands. It is argued that a failure to use the land for agricultural purposes prior
to the conduct of its normative monetary valuation for the purpose of transferring it in rent, at the same time, is a breach of the
principles of management and of pay, leading to losses of local budgets. The conflicts of land and tax legislation are highlighted
when determining the basis for taxation of land, and ways of overcoming them are substantiated. The emphasis is placed on

the need for the legislative regulation of this issue and the author formulates relevant proposals.
Key words: land lease, land tax, tax base, normative monetary valuation, united territorial communities.

HOCTaHOBRa npo6aevu. Ilicia HaOpaHHA YUHHO-
cti 3akonom Ykpaiuu «IIpo mobposinbue 00’ ex-
HaHHA TepUTOopiaabHUX rpoMan» [5], 3 2015 mo KoB-
TeHb 2018 poxy B YKpaiHi yrBoperno 705 06’egHanmX
TepuropianbHUX rpoman (zasni — OTT). Pedopma me-
IeHTpaJisalii AeMOHCTPYE JIETKO BUMIipIOBaHI ycCIIi-
xu. MicueBi Orom:xeTu 3pocau Ha 123,4 Mapha. T'pH:
3 68,6 mapa. B 2014 mo 192 mapa. rpa. B 2017 porri.
YacTrka MicieBux OIOMKETIB y 3BeleHOMY OOAKeTi
Vxpainm mocriiino 3poctae i Ha Kimenpb 2017 poky
craasa 51,2% (y 2015 poui — 45,6%). o crimangy
nux OTT ysifiniz 3399 micueBux pan, B AKUX IIPO-
JKuBaioTh 6,4 MuH. 0ci6 [9].

MarepianbHoI0 i (hiHAHCOBOIO OCHOBOIO MiCIIEBOTO Ca-
MOBPSIYBaHHSA € PyXOMe i HepyxoMe MaifHo, JOXOA Mic-
1eBUX OIO/3KETiB, 1HIIT KOIITH, 3eMJIs, IPUPOIHI pecypcu,
110 € Y BJIACHOCTI TePUTOPiaIbHIX I'POMA/I CiJI, CeJIUIII,
MicT, paifioHiB y MicTax, a TAaK0K 00’ €KTH IXHBOI CITLIbHOT
BJIACHOCTI, I110 TIepe0yBalOTh B YIIPABJIiHHI pallOHHUX
i obnacuux pax[1, cr. 142]. Caix 3asHaunTu, 1110 IIaTa
3a 3eMJIIO, AKa BXOJAUTH J0 CKJIAAY IIONATKY HA MaiHO,
3aliMae BaroMe MicIie Y HaAXOIKeHHIX IO MiCcIleBuX 010-
mxeris OTT'. ITiaToro 3a 3eMJIIO € MiCIleBUIL IIOAATOK, AKUHA
CIIPaBJISETHCA Y (DOPMi 3eMeJILHOI'0 OJATKY Ta OPEeHIHOI
IJIaTy 3a 3eMeJIbHI AIAHKY AeP:KaBHOI Ta KOMYHAIBLHOL
BJIaCHOCTI. /11 BU3HaUeHHA 6a31 OMMOJATKYBAHHSA 3€-
MEeJIBHOTO IIOJATKY Ta OPEHIHO]I ILJIaTH 32 KOPUCTYBAHHS
3eMeJIbHUMHU JiISHKAMU Jep:KaBHOl Ta KOMYHaJbHOI
BJIACHOCTi 000B’ I3K0BO IPOBOAUTHLCSA HOPMATHUBHA I'PO-
I10Ba OITiHKa. SIKIIo B Me:kax HacegeHuX nyHKTiB OTT
HOpMAaTHUBHA I'POITIOBA OITiHKA ITPOBEIeHA Ta 3aTBep/KeHa
i He BUHUKAE TPO0JIeM 3 TPaBUILHUM BUSHAUEHHAM 6a3u
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OTIOJTATKYBAHHS IJIATH 34 3€MJII0 KOMYHAJIbHOI BJIACHOCTI,
TO 3a Me:KaMU HaceJIeHUX NYHKTiB CUTYyAaIllid iHIa, 1o
3 HeoOXiAHiCTIO TOTPEOYEe Bpery Il0oBaHHs.

Amnamis ocraHHix mocimskeHns i myomikamiin. I1ii
mpobJyieMaTUIli IPUCBAUYEHI POOOTH TAKUX aBTOPIB, AK
Amnppertines B. [15], Bimemnpxka I'. [16], TpuBuak K. [17],
Jlepa B. [18], Mipomuiuenko A. [19], KyuepaBeuko M.
[20] ra inmri. AJe mpu IbOMY MeXaHi3My 3aKOHOLaBUOTO
BUpIIIeHHA KOJIi3ii mpu BU3HAUEHH]i 0a3u OIoJaTKyBaH-
HA IJIATH 32 3€MJIIO IIOK U 1110 He IPUiJIeHO JOCTaTHOI
yBarm, a TOMy BOHAa 3 He0OXigHicTIO moTpedye CBOTO
CHUCTEeMHOTO BUPIIlIeHH.

¥V 3B’sA3KYy 3 HeI[oJaBHIM YTBOPEHHAM 00’ € THAHUIX
TePUTOPiaIbHUX I'POMAa, OOpPaHHA HUMU CBOIX Hpem-
CTaBHUIbKMWX OPraHiB Ta mepenadvi iMm y KOMyHaJIbHY
BJIACHICTH 3€MeJIb CLIIbCHKOT'OCIIONapChKOT0 ITPU3HAYEH-
Hs 3a MeyKaMU HaceJleHUX NyHKTiB mpotarom 2018 poky,
HAYKOBUX ITyOJIiKaIliil 3 IILOr0 IPUBOAY IPAKTUYHO He
icuye. I1i muTaHHA 06TrOBOPIOIOTHCS HA PiBHI €KCIIEPTIB,
mocaJloBUX OCi0 Ta AemyTaTiB CiIbChbKUX, CEIUNTHUX,
micbkux pag OTT.

®DopmyarOBaHHA LiJIe CTATTi (TIOCTAaHOBKA 3aBIaH-
Ha). MeTra 3aIIpoIIoHOBAaHOTO AOCTIiKeHHS IPoaHaJIi-
3yBaTH 3eMeJIbHE Ta MMOJAaTKOBE 3aKOHOJaBCTBO Y Kpa-
iHU, AKe PETyJIIoe MOPAOK IPOBeAeHHA HOPMATUBHOI
TPOIIIOBOI OIiHKY 3eMeJbHUX AiTAHOK, PO3TAIIIOBAHUX
3a MeXKaMU HaceJIeHUX IYHKTiB, POSTIIAHYTH CYAOBY
MPaKTUKY IIPU PO3IJISAAl CIIOPiB, OB’ A3aHUX 3 HEIpa-
BUJILHUM BU3HAUEHHAM 0a3u OOJATKYBaHHS ILJIATHA
3a 3eMJIIO Iep:KaBHOI Ta KOMYHAJIbHOI BJIACHOCTI Ta
c(hOpPMYJIIOBATU IIPOIIO3UITIT OO0 MOYKJINBOTO YIOCKO-
HaJIeHHA YMHHOTO 3aKOHOIaBCTBA.
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Bukaanx ocHoBHOTO MaTepiaxy. CTaBKa 3eMeJIBHOTO
MOJATKY 34 3eMJIi KOMYHAJbHOI BJIACHOCTI BUBHAUAETH-
¢4 pillIeHHAM OpraHy MiCIIeBOr'0 CAaMOBPAAYBAHHSA IIPO
BCTAHOBJIEHHS MiCIIeBUX MOAATKIB i 300piB, a opeHIHA
mJjara e eIUHUYN IToJaTOK B Y KpaiHi podamMipu AKOT0
3 oIl yrigb 3asuHaueni He y IlogaTKoBOMY KOLeKcCi,
a BU3HAYAIOTHCSA JOTOBOPOM OPEHIU 3€MJIi.

Ha Buxkonanusa posnopamkenns Kabinery MinicTpis
VYkpainu Big 31 ciuna 2018 poxky Ne 60-p [8] Hep:xaBHOIO
cay:x0010 3 TUTaHB Teosesii, KapTorpadii Ta KagacTpy
poBeieHO (DOPMYBaHHA 3eMeJbHUX A1IAHOK ClIbCHKO-
TOCIIOaPChKOTO IPU3HAUEHHS eP:KaBHOI BJIacHOCTI
B MeXKaX, BU3HAUEHUX IEePCHeKTUBHUM IIJIaHOM (Oop-
MyBaHHS TePUTOPill rpoMa, IMIJIAX0OM IPOBEeAeHHA
iHBeHTapUM3aIlii 3eMeJib CiJIbCbKOTOCTIOAapPChKOT'O TIPH-
3HAUYEHHS AePKaBHOI BJIACHOCTI Ta IPOBeIeHo IIepe-
Jlava 3a3HAUEHUX 3eMeJbHUX MiISHOK Y KOMYHAJbHY
BjaacHicTk Bigmosiguux OTT.

B pesyabrari, cranom Ha BepeceHb 2018 poxky, 479
OTT crauu BIacHUKAMU 3eMeJIbHUX AiIAHOK ClIBCBKO-
TOCIIOZAPCHKOTO IPU3HAYEHHA 3araJIbHOI0 ILJIOIIEI0
938,7 Tuc. rekTapis, AKi po3TalioBaHi 3a MeXKaMU
HaceJIeHUX NYHKTiB. BK/IIOUEHHS IIUX 3eMeJb B MexKi
HaceJIeHOro IIYHKTY a00 BUTOTOBJIEHHA TeXHIUHOI [0~
KyMeHTaIlii 3 HOpMaTUBHOI I'POIIIOBOI OI[IHKU Ha Taki
3eMeJIbHI JITAHKY 3aiMyTh TPUBAJIN Uac Ta BigmoBigHL
BuTpatu. OgHAK OTPUMAaHI 3eMJIi MalOTh BUKOPUCTO-
ByBaTHUCA 3a IiTbOBUM NPU3HAUYEHHAM Ta 3a ILJIATY,
sAKa BUBHAUAETHCA PillIEHHAM CiJIbCHKOI, CEIUIITHOL
a6o micbkoi pagu OTT. Came mpu Bu3HAUYEHHI po3Mipy
3eMeJILHOTO ITOJJaTKY a00 OPeHIHO1 ILJIaTh 38 KOPUCTY-
BaHHSA TAKVMMU 3eMeJbHUMHU MiJIAHKAMY OPTaHu Miclie-
Boro camoBpaayBanua OTT cTukarmThes 3 HefoIiKaMu
YMHHOT'O 3aKOHOJaBCTBA.

3 oxHoro 60Ky, 3akoH YKpainu «IIpo oiiHKy 3e-
MeJIb» BCTAHOBJIIOE 000B’ A3KOBE IIPOBEIeHHA HOPMATUB-
HOI I'POIIIOBOI OIIiHKY IIPK BU3HAYEHHI PO3Mipy 3eMeJIb-
HOTO ITOJaTKy ab0 OpeHIHOI IIJIaTH 3a 3eMeJIbHI JIIIHKHT
KOMYHaJIbHOI Bj1acHoCTi [6, cT. 13]. Aute ii mpoBeneHHA
3aliMae JOCTATHBO TPUBAJIUII YaC i 3aTBEPAIKYETHCA
TaKa TeXHiuHa JOKYMeHTallid i3 HOpMaTUBHOI I'POIIOBOL
OI[iHKM BiIMOBiIHOIO PaiOHHOIO Pasoi0. A TaK0K Ha
npakTuili He y Ko:xkHo1 OTT € BifbHI KOIIITH A OILIaTH
Takoi JOKyMeHTaIlii. Aje mpu 1ibOMy BCbOMY IIPUHITHA-
IIM, BCTAHOBJIEHI 3eMeJIbHUM 3aKOHOaBCTBOM [2, cT. 5]
BUMAaramTh IPOBeJeHHA IIOJbOBUX POOIT Ha 3eMJIIAX
CiTBCHKOTr0CTIOIAPCHKOTO IPU3HAUEHHA Ta 000B’ A3K0BE
CIpAaBJIAHHS IJIaTU 3a ii BuKopucrauud [2, ct. 206].

3 iumroro 6ory, IlomaTkoBuit Komekc YKpaiHu
(maui — IIK Ykpainu) mepenbauae, 110 /1 BUSHAUSHHSA
PO3Mipy 3eMeJIbHOTO IOJATKY Ta OPEHIHOI ILJIaTH BUKO-
PUCTOBYETHCA HOPMAaTHBHA I'POIIIOBA OI[iHKA 3€MEeJIbHUX
minaguoK [3, m. 289.1 ct. 289]. K Mmu 6aunmo 115 Ipa-

BOBa HOPMAa CTOCYETHCSA 3eMeJIbHUX TIJISHOK BCixX (popm
BJIACHOCTI i TOMY BOHa € 3araJbHOIO0 110 BiJHOIIIEHHIO IO
ct. 13 3axon Ykpainu «IIpo ominky semesb». AJje et
Kopekc nepenbauae MOKJINBICTh BUBHAUEHHA PO3MipY
OpeHAHOI ImIaTu abo 3eMeJILHOTO TOJATKY 38 KOPUCTY-
BaHHA 3eMeJbHUMU JiMIAHKAMU JePrKaBHOI 400 KOMy-
HaJbHOI BJIACHOCTi HOPMATUBHY I'POIIIOBY OIiHKY SKUX
He IIpoBefieHO. Bin 3a3Hauae, 1110 po3Mip OpeHIHOI IIaTh
BCTAHOBJIOETHCA Y JOTOBOPi OpeHau ajie piuHa cyMma
ILIaTeKy He MOoKe OYTH MEeHIIIO0 34 PO3Mip 3eMeLHOTO
nomaTky [3, mm. 288.5.1, m. 288.5, cr. 288]. IIpu 1iromy,
CcTaBKa IIOJAaTKYy 34 3eMeJIbHi JiISHKN, HOPMATUBHY
T'POIIIOBY OIiHKY AKUX IIPOBEIEHO, BCTAHOBJIIOETHCA
IJIs CiIbCHKOTOCIIONAPCHKUX yriab — He MmeHIe 0,3
BizicoTka Ta He OinbIme 1 BimcoTKa Bif iX HOpMaTUBHOI
rpoittoBoi ominku [3, m. 274.1, ct. 274]. A cTaBKa mo-
IaTKy 3a 3eMeJIbHi JiISHKHN, PO3TAIlIOBaHi 3a Me:KaMu
HaceJIeHUX IIYHKTiB, BCTAHOBJIIOETHCA Y PO3Mipi He
OisbIe 5 BiZCOTKiB Biy HOpMaTUBHOI I'PONIOBOI OI[IHKYU
ONUHUII IO pijri mo ABToHoMHI# Pecmy6uritii Kpum
abo o obJiacTi, a A CiIbCHKOTOCIIONAPChKUX YTigh —
He meHIe 0,3 BigcoTKa Ta He 6inbIme 5 BiCOTKIB Bix
HOPMAaTUBHOI I'POIIOBOI OI[iHKY OAUHUII ILJIOI piji
o AsroHoMmHi# Pecriy6aini Kpum a6o mmo obsacri [3,
m. 277.1, cT. 277].

Om:xe, opranu micieBoro camoBpanyBauua OTT Ha
MIPaAKTHUIL CTUKAIOTHCA 3 CUTYAaIli€I0, KO TOAi0H] mpa-
BOBiTHOCUHU BPeTyJIbOBaHI PiBHUMU 3aKOHOJABUNMU
aKTaMU OJJHAKOBOI IOPUANYHOI CUJIN, AKi € OHOYACHO
YNHHUMHU, ajie IX IOJOKeHHA MicTATh PidHi MpaBoBi
npunucu. B mpaBoBiit JOKTPUHI Take ABUIIlE OTPUMATIO
Ha3BY «KOJIi3id MpaBOBUX HOPM».

Y GinbIimocTi BUIagKiB OLOJIaHHA KOJIL3il 3ific-
HIOETBHCA HMIJIAXOM BUKOPUCTAHHSA KOJiBiTHUX HOPM
a60 BUpPOOJEHUX TeOopieio mpaBa KOJIi3iliHUX IPUH-
MUIIiB, KOJU «KOKHUN HACTYITHUU aKT CKaCOBYE Iif0
TIOTIEPEeIHBOTO 3 TOTO 2K MUTAHHS» , «CIeIliaJbHAa HOpMa
(3aKOH) CKaCOBYE Jil0 3araJibHOI HOPMU (3aKOHY)», «V
BUIIAIKY CYI€PEYHOCTi 3aCTOCOBYIOTHCSA HOPMHU, IO
MAaOTh OLJIBII BUCOKY IOPUAUYHY CIIY» . SHAUHO CKJIA-
HiITo1o0 € TpobJeMa MoJoJaHHA CKIAJHUX BUNAIKIB
KOJIiBifl, AKi BUHMKAIOTH IPU ciiBnagiHHi (306irosi)
KOJIIBiMHUX NPUHIUIIIB, OCKIIBKY Ile IPU3BOAUTH IO
KOHKYPEHIIil KOJIisiffHUX mpaBUI.

IIpu 3micTOBHO-TeMIIOpATBHIHM KOJIi3il B KOHKYPEHITil
nepe0dyBaOTh JBa KO3 HHUX IPUHIIUIIN: TEMIIOPAJIh-
HUU TPUHINI i 3MiCTOBHUI IPUHITUT, AKWI O3HAYAE,
110 cIIelliaibHa HopMa (cTapiiia HopMa) CKacoBYE Jit0
saraysbHOl HOpMU [10, c. 66].

3axoH YKpaiuu «IIpo omiHKy 3emMesb» OyB IPUHAHA-
Tuii 11 rpygua 2003 pory Bin mictuts Posxin I «3acagu
OIIIHKU 3eMeJIb» B AKUM BXOAUTH CT. 13 «000B’a3K0Be
IPOBEJeHHS I'POIMOBOI OI[IHKY 3€MEJIbHUX JIITHOKY» .
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Ile nae HaM migcTaBu CTBEPAMKYBATH, 110 CT. 13 IIHOTO
3aKOHY MiCTHUTH CIlelliaJibHy IIPaBOBY HOPMY.

IIK Vkpaiuu 6yB npuiinaruii 02 rpyaua 2010 poxy,
BiH peryJiroe BiTHOCWHY, 110 BUHUKAIOTh Y c(epi cripas-
JIAHHS TOJATKiB i 300piB, 30KpeMa BU3HAUAE BUUEPITHUH
TepeJIiK mogaTKiB Ta 360piB, 110 CIIPaBIASIOTHCS B YKpa-
iHi, Ta HOPSAAOK IX aAMiHiCcTpyYBaHHSA, MJIATHUKIB IO-
IaTKiB Ta 360piB, IX MpaBa Ta 000B’ A3KU, KOMIIETEHI[iI0
KOHTPOJIOIOUNX OPraHiB, TOBHOBAYKEHHSA i 0008’ A3KU
ixX mocamoBUX 0cib mig yac agMiHicTpyBaHHA MOAATKIB,
a TaKOJK BiIIIOBiZa/IbHICTE 3a IMIOPYIIEHHS II0OZATKOBOTO
3aKoOHOAaBcTBa [3, cT. 1].

3 BUIIEBUKJIAEHOT0 CJIiIy€E, IIT0 IPaBOBi HOpMH, Ie-
penbaueni ct. 13 3akon Ykpainu «IIpo oIiHKY 3eMeJis»
Ta cT. cT. 288, 274, 277 ITK Ykpainu nepebyBaioTh
Yy 3MiCTOBHO-TEMIOPAJIBbHIA KOJIi3ii.

HeomHo3HaYHOIO TaKOMK BUJAETHCA 3 IIHOTO IPU-
Boay i cymoBa npaktuka. Tak Bepxouuii Cyn Ykpa-
inu (maai — BCY) y cupasi Ne 3—70 rc 15 3asuauus,
1110 HOPMATHUBHA I'POIIIOBA OI[iHKA 3eMeJib € OCHOBOIO
IJIA BUBHAUYEHHA PO3Mipy OPEeHAHOI IIJIaTU AJIA 3€MeJIb
IepsKaBHOI Ta KOMYHAJbHOI BJIaCHOCTI, OCKiJIBKY IIPU
VKJaJeHHi ToroBOpy OpeHAM 3eMJIi BOHA IIPOBeIeHa
He OyJia, po3Mip OPEeHIHOI IJIaT BUSHAUEHUH He IIpa-
BUJIBHO, a TOMY JOTOBIip y IIilf UacTUHI cynepeuuTs
IpunmcaM YMHHOTO 3aKoHOoaBcTBa [12]. Ieit qorosip
OyB BUSHAHUU CyJOM HeIiICHUM.

B inmriii cupasi BCY Buxoaus 3 TOTro, 1110 000B’ A30K
3i cIIaTy OpeHHOI IJIaTH € HOPMATHUBHO PEr'yJIbOBaHUM
i He MOJKe BU3HAUATUCSA, 3MiHIOBATUCS YU IPUITUHATHACS
CTOPOHAMH JOTOBOPY 34 BJIACHUM BOJIEBUABJIEHHSIM 3 TI0-
PYIIIEHHSAM YMOB Ta MOPAIKY, TepeadaueHnX YMHHUX
3aKOHOJAaBCTBOM. Uepes He IpoBeeHHA HOPMAaTUBHOL
T'POIIIOBOI OI[IHKY 3eMJIi, AKa IepefaBajach B OPEHIY
3a CHiPHUM PO3TOPAIKEHHSIM Ta JOTOBOPOM, iCTOTHO
3aHMIKYETHCSI OPEHIHA TIJaTa 38 BUKOPUCTAHHS 3€MJIi,
110 TPUBBOIUTH 10 HEHAAXOMKEHHSA KOIIITIB 10 G0 Ke-
Ty. B pesyabrari yKJIageHuii JOroBip opeHau 3eMIi 6yB
BU3HAHUY cyxoM HenivicauMm [13].

V¥ copasi Ne 3—41rc15 BCY saszuHauus, 110 3TigHO
34. 1cr. 15 3akony Ykpainu «IIpo opeHay 3emMiti» of-
Hi€I0 3 iICTOTHUX YMOB JIOTOBOPY OPEHAY 3€MJIi € OpEHAHA
maaTa i3 3asHaueHHAM Ii po3mipy, iHgekcarii, opm
IJIaTeXKY, CTPOKiB, IOPAAKY il BHECEHHS i IIeperyaay Ta
BigmoBimaabHOCTI 3a i1 HecmraTy. OCKiIbKY 3aKOHOmA-
BeIlb YiTKO BU3HAUUB, II[0 HOPMATUBHA I'POIITOBA OIliHKA
3eMeJIb € OCHOBOIO JI BU3HAUEHHA PO3Mipy OpeHIHOI
ILJIaTu OJId 3eMeJIb IePKaBHOI Ta KOMYHAJIBHOI BJIac-
HOCTI, TO il BU3HaUeHHA 6e3 IPOBeeHHA HOPMATHUBHOI
T'POIIOBOI OIiHKY € IOPYIIIEHHAM BUMOT UMHHOT'O 3aK0-
HOZABCTBA Ta iCTOTHUX YMOB JOT'OBOPY OPEHIM 3€MJIi.
3 nux migcTaB MOTOBip opeH U 3eMJIi OYB BUSHAHU M
cyzom HenittHmM [11].
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IIpoTuaesxHo iHIIOI OyJa mpaBoBa mo3uilis Bep-
xoBHOTO Cyny y cipaBi Ne 911/1101/17, ne 3 Bpa-
XYBaHHAM IIPaKTUKN €BponeiichbKOro cyay 3 IIpasB
JIOIWHYT IPO Te, 10 PUBUK OYIb-AKOI MOMUJIKH Jep-
JKaBHOTO OpPraHy HOBUHEH MOKJaAaTHUCA Ha caMy
Ieps:KaBy, a IOMUJKY He MOKYTh BUIIPABIATHUCS 3a
PaxXyHOK 0cCi0, AKMX BOHU CTOCYIOThCS, CY/ TiHAIIOB
BHUCHOBKY, III0 OPeHJap NOKJIaAaBCs Ha JEeTiTUMHICTh
I00POCOBiCHUX Aill Mep:KaBHOTO OpPrany, He BUNHAB
JKOOHUX NOPYIIeHb, AiAB IPaBOMipHO i MaB cipa-
BeIJINBi OUiKyBaHHS IPO Te, IO OPTaH AepPiKaBHOL
BJIAJIM OisB y MeKaXxX HaJaHUX MOMY IIOBHOBasKeHb Ta
y cmocib, BusHaueHuii 3akouom. Tomy Bepxosuuii Cyn
MPUHAIIOB J0 BUCHOBKY, II[0 MOPYIIEHHS {00 BUAA-
Ui OCTIOPIOBAHUX PO3MOPAIKEHb 03 3aTBepAKeHHA
ITOKYMEHTAILil 3 HOpMaTUBHOI I'POIIOBOI OIiHKY 0YJI0
IomyllleHe caMUM JepPKaBHUM opraHoM. B peaysabra-
Ti TI030B IpPOKypopa OyB 3aJullleHn 6e3 PO3TIAALY,
a moroBip opeHau 3eMJi ynHHUM [14].

ITpoanasisdyBaBIIy CyJOBY IPAaKTUKY MU MOYKEMO
3p0o3yMiTH, 110 CYAU IepeBakHO 3aCTOCOBYBAJIM IIPU-
OHCHU 3aKOHOIaBCTBA IIPO 000B’ A3KOBiCTEL IIPOBENeHH
HOPMAaTHUBHOI I'POIIIOBOI OI[iHKY 3eMeJIb AepP:KaBHOI Ta
KOMYHaJIbHOI BJIACHOCTi. 3acTOCyBaHHSA IIPUHIIUIIIB
MOMOJIaHHA TeMIIOPAJbHUX ab0 3MiCTOBHUX KOJi3iit
y IOPYIIIeHOMY HaMU TUTAHHI He BUTIPABUTH MPOOJIEMHY
CHUTyAaIlifo Ta Ha IPAaKTUIll IPpuU3Beae 10 IOAaIbIIIOT0
BUBHAUYEHHS 0a3M1 OTIOJaTKYBaHHS IIJIATU 34 3€MJIIO
rkomyHaabHOI BiaacHocTi OTT B3arauri 6e3 mpoBegeHHA
HOPMAaTHBHOI I'POIIOBOI OI[iHKHU.

OpgHuM i3 MexaHi3MiB BUPIIlIeHHA 3a3HAUEHOTO ITH-
TaHHA MOXKE CTAaTH IIPOBEIeHHS 3araJbHOHAIIIOHAJIBHOL
(BceykpaiHChbKOI) HOPMATHUBHOI I'POIIIOBOI OI[iHKY 3€MeJb
ClJILCBKOrOCIIOZapChKOTO IPU3HAUYEHHA BiIIIOBiTHO 10
noctanoBu ypAny Bix 07 arororo 2018 pory Ne 105.
O0’eKTOM IIi€el OI[iHKY MAIOTh CTATU 3€MJIL ClIIBCBHKO-
TOCIIOIapChKOTO MIPU3HAUEHHA He3aJeKHO Bi hopmu
BJIACHOCTI B MeJKaX TePUTOPii NpupoagHO-CiIbChKO-
TOCIIONAPChbKUX PAMOHiB (Y TOMY YHCJIi MipChbKUX IIPU-
POIHO-CiJIECHKOTOCIIONAaPChKUX PaiioHiB) ABTOHOMHOI
Pecniy6sriku Kpuwm, obsacreii, KpiMm 3eMeJb CiTbChbKO-
TOCTIOAaPChKOTO MIPU3HAUEHHS B MeKaX HaceJeHUX
myHKTiB [7]. 3rigHo 1miei mocTaHOBU TeXHiUHA TOKYMEH-
Talid 3 (3araJbHOHAI[I0HAJIbHOI) HOPMATUBHOI I'POIIIOBOL
OIIiHKH ITiCJIs IPOXOMKEHHS AePrKaBHOI 3eMJIEeBIIOPAL -
HOI eKCIIePTU3Y II0JaEThCA Ha 3aTBepKeHHa MiHicTep-
cTBa arpapHoi nositTuku. OgHAK 3ayBaKUMO Ha TOMY,
110 1€ TOJIOXKEHHA CYIIePeUnTh IIPUINCY aKTy BUIITOL
opuanuHoi cuanm — 3akoHy YKpainu «IIpo ominky
3eMeJIb» , BiITTOBITHO 0 TKOTO TeXHiYHA JOKYMEHTAIlisd
3 HOPMAaTUBHOI I'POIIIOBOI OI[IHKY 3eMeJIbHUX TiJITHOK,
po3TallIoBaHUX 3a MeKaMU HaceJIeHUX ITyHKTiB 3aTBEp-
IKyeThCcA paioHHUMH pagamu [6, 4. 2, cT. 23].
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3riguo 1iei mocTaHOBU Y Pasdi KoM TeXHIUHA TOKY-
MEeHTaIlisl 3 HOPpMATUBHOI I'POIIOBOI OIIiHKY 3eMeJIb-
HOI IiJIAHKY ClJIbChKOTOCIIOIapPChKOr0 IPU3HAUEHHA
pospobJieHa, ajie He 3aTBepAKeHAa PillIeHHAM OpraHy
MiciieBOoro caMoOBpAAYBaHHs, Ta/ab0 BiToMOCTi Ipo
TaKky OI[iHKY He BHeceHi 10 [lep:KaBHOTO 3eMeJIbHOTO
KaJgacTpy OO 3aTBePAKeHHS TeXHIiUHOI JOKyMeHTAa-
11ii, 1o JdepsKaBHOTrO 3eMeJIbHOTO KaJacTpy migjaara-
IOTHh BHECEHHIO Ta BUKOPUCTOBYIOTHCS BiJOMOCTI IIpo
OomiHKY [7, . 24]. ITe mos0KeHHA BU3HAE IPUMAT
HOPMATHUBHOI I'POIIOBOI OI[iHKU, AKAa 3aTBEPIKYETh-
csI OPraHOM MicCIIeBOTO cCAaMOBPAAYBaHHS BiAIOBiTHO
o 3akony Ykpaiunu «IIpo oIiHKY 3eMesib», a 3Bijicu
BUIIJINBAE, 1[0 BCeYKPaiHChKa HOPMAaTHUBHA I'POIIIOBA
omimkKa € mpoMiskHOI0. OTIKeE, MiC/Ia 3aTBEePIKeHHA
IaHoI JOKyMeHTAaIlil Je-rope Oyae CTBOpPeHa IIe OJHa
3MiCTOBHO-iepapxiuHa KoJisis, AKa, Ha HAIITY IYMKY,
y IIPpaBO3aCTOCOBHIM AiAMBHOCTI IpHU3Beae 10 Iie 6iIb-
X HeBU3HAUYEHOCTeH.

BucHOBKHY 3 JaHOTO JOCTiIKEHHS i MEePCIeKTHBHU
MoJaJBIINX PO3BiTOK y JaHOMYy Hanpami. [IpoBenene
HaMU JOCJIiI;KeHH Ja€ HaM ITiICTaBU CTBEPAKYBaTHU,
1110 aHa TeMIIOPaJIbHO-3MiCTOBHA KOJIi3id Moxke OyTU
BUpiIllIeHa JUIIe IIJIIX0M BHECEHHA 3MiH 10 3aKOHY
VYxpainu «IIpo ominky 3emenb» . ToMy, MU IPOITIOHYEMO
pomoBHUTH 4. 1 cT. 13 Sakony Ykpainu «IIpo ominky
3eMeJsIb» ab3aIoM 2 HaCTYIIHOTO 3MiCTy:

«Buxonauu 3 HaABHUX (PiHAHCOBUX PECYPCiB Aep-
*KaBHOTO i MicIieBoTo OIOAKEeTiB Opranu Jeps;KaBHOI
BJIQJIV Ta OPTaHU MiCII€BOTO CAMOBPANYBAHHSA 3 METOIO
BU3HAUEHHS PO3Mipy 3€MeJILHOTO IIOAATKY a00 OpeHJHOI
TJIaTy 3a 3eMeJIbHi IIAHKY JepyKaBHOl Ta KOMYHAaJIbHO1
BJIACHOCTi MOXKYTH IPOBOJUTH X HOPMATHUBHY I'DOIIIOBY
OIIiHKY i mica mepegaudi iX B KopucTyBaHHA (OPEHAY).
B rakux Bunagkax, g0 IPOBeIeHHA HOPMATHUBHOIL I'Po-
III0BOI OIIiHKM, PO3Mip 3eMeJIbHOT'0 IOAATKY a00 OpeH I -
HOI IIJ1aTU Ma€e BUBHAYATUCA 3TiAHO 3 MOJIOXKEHHIMU
ITogaTkoBOTO KOEeKCY YKpaiHU».
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MDKHAPOJHE CMIBPOBITHNULUTBO Y bOPOTbbl 3 KOHTPABAHA0IO
MEXX1YHAPO/JHOE COTPYHUYECTBO B bOPbBE C KOHTPABAH/10M1
INTERNATIONAL COOPERATION ON ANTI-SMUGGLING

AHoTaUif. B CTATTi pO32/1IHYTO CaMe MOHATTS KOHTPabaHgu Ta i020 MOXOG>KeHHS. PO32/IIHYTO Po/ib MiXHAPOGHO20 CrliB-
pobiTHLTBA y 60pOTHOI 3 KOHTPAOAHGOI. 3GIVICHIOETHCA AHANI3 gesKMX MiXKHAPOGHUX HOPMATUBHO-NPABOBMX AKTIB, SKi Cripu-
H0Tb 3GiICHEHHIO MiXXHaPOGHO20 CMiBPOBITHULTBA 3ag/s NPOTUGIl TPAHCHALIOHAbHIN 3104MHHOCTI.

[pYHTOBHWIA QHANI3 MiXKHAPOGHMX AKTIB §O3BOMB BUGINNTU BA OCHOBHUX CMOCOOM CriBPOBITHULTBA y NpoTUGii KOHTPA-
6aHgi Mix YKpaiHoto Ta iHWw1Mu KpaiHamu, a came: 1) 0OMiH iHpopmauieo: npo gilode MUTHe 3aKOHOGABCTBO; PO MeTogu 6o-
pOTbOM 3 KOHTPABAHGOLO, 3 MOPYLLIEHHAMU MUTHUX MPABU, a TAKOX GAHUMM, K MOXYTb CIPUSTU PO3KPUTTIO, MOMEPegXeHHIO
KOHTpabaHgw i nopyLeHb MUTHUX NPABMA; PO BUGK | MAPLUPYTU KOHTPabaHgu; npo HOBI BUgH i MicLi BUPOOHMLITBA HAOPKOTH-
KiB i TCUXOTPOMHMX PEYOBMH, MAPLIPYTH iX HE3AKOHHO20 MepeMilLieHHs, pe3ybTaTy ix igeHTndikavii i n\abopaTopHO20 aHanisy,
a TAKOX GOCBIGOM BUKOPUCTAHHS TeXHIYHMX 3acobiB KOHTPOJIIO, CrielianbHO TPeHOBAHMX cobak; nybaikalismu, HayKoBUMM,
npogecifiHumm i y460BuMM poboTamu 3 MUTAHb 60POTLOM 3 KOHTPAOAHGOIO TA MOPYLIEHHAMU MUTHUX NPABU; 2) HAGAHHS
0nepaTUBHMX gaHux: Npo ocib, Npo siKi BIgoMo, L0 BOHM 3aiiMaloTbCs KOHTPAOAHGOIO, YN Hee2aibHO TOp2iB/iel0 HapKOTH-
kamu abo fiKi B LibOMY Migo3pIOIOTHCSA; PO TPAHCMOPTHI 3acobm, BAHTAXI | MOLITOBI BIGNpas/IeHHs, siki BUKOPUCTOBYIOTbCS g/ist
riepemilLieHHs1 KOHTPAbaHgw; NPo GAKTY BUSBAEHHS MPegMeTiB KOHTPAbaHgy.

Ha cbo20ogHilLIHIv geHb 3pOCTaHHS PiBHSI KOHTPABAHgH € OgHIEID 3 20/10BHIUX nPobiem, siki gecTabini3yioTb 30BHILLIHIO NOJI-
TUKY HaWwoi KpaiHw. Kpim To20, Ls npobiema He 06XoguTb KOGHY 3 KpaiH CBITY, a ToMy noTpebye BupilleHHs B 6a2aToCTOpOH-
HbOMY NOPSAGKY CriBPOBITHULTBA. Y CTATTi AKLEHTYETbCS YBA2A HA K/IIOYOBIF poni crisnpaui Ykpaium 3 IHTepronom y 6opoTboi
3 KOHTPabaHgok. B1uaHauaioTbes cnocobu, sikumu IHTeprnon cripusie 6opoTb0i i3 KOHTPAOAHGHOIO 3I04YMHHICTIO.

KmoyoBi cnosa: KoHTpabaHga, MixHapogHe criBpobITHULTBO, TPAHCHALIIOHAbHA 3/104MHHICTb, [HTEpro.
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// KpumiHanbHe npaBo Ta KpUMiHOJIOTis;
KpUMiHaJIbHO-BUKOHaBYe npaso//

AHHOTaLMA. B CTaTbe paccMOTPEeHO Camo MoHsTHE KOHTPAOAHgb! M e20 MPONCXOKGEeHME. PAccMOTPeHa posib MexgyHapOgHO20
coTpygHu4ecTBa B bopbbe ¢ KOHTpabaHgoi. OCYLLeCcTB/IeH aHAMM3 HEKOTOPbIX MEXXYHAPOGHbIX HOPMATUBHO-MPABOBbIX AKTOB,
CrocoOCTBYIOLLMX OCYLLECTBIEHMIO MEXJYHAPOGHO20 COTPYJHMYECTBA GJ1sl POTUBOGEVCTBIUS TPAHCHALIMOHA/ILHON MPECTYMHOCTY.
O6CTOATENbHBIN AHANN3 MEXJYHAPOGHbIX AKTOB MO3BO/IM/ BbIGENNTb gBA OCHOBHBIX CMOCOOA COTPYgHMYECTBA B MPOTUBOGEN-
CTBUM KOHTPabaHge Mexgy YKpauHowi n gpyaumm cTpaHamu, d uMeHHo: 1) 0bMeH uH@opMaLmesi: o gesicTByioLLeM TAMOXEHHOM
3aKOHOgATeNbCTBe; 0 MeTogax 60pbObl C KOHTPABAHGON, HAPYLLEHNSMYM TAMOXKEeHHbIX MPABUJ, A TAK)Ke GaHHbIMM, KOTOpble Mo2yT
CrocobCTBOBATL PACKPLITHIO, MPEgyNpPexXgeHnio KOHTPAbaHgbl U gpyaux BUGOB HAPYLLEHMIT TAMOXEHHbIX MPABWJT; O BUGAX 1 MAPLL-
pyTax KOHTPAOAHGbI; O HOBbIX BUGAX M MECTAX MPOM3BOGCTBA HAPKOTUKOB M MCUXOTPOMHbIX BELLECTB, MAPLLPYTAX MX HE3AKOHHO20
rnepemelLLieHsi, pe3y/bTaTbl MX MgeHTUUKaLm 1 1abopaTopHO0 AHAM3A, d TAKKe MCMONb30BAHMS TEXHUYECKUX CPegCTB KOHTPOJIS,
CreLyyasbHO TPeHMPOBAHHbIX COOAK; MyOAMKAUMSIMM, HAYIHBIMMU, POPHECCHOHANBHBIMM 1 y4ebHbIMM paboTamu no Bonpocam 6opb0bI
C KOHTPabaHgo#i 1 HapYLLEHUSIMM TAMOXeHHbIX MPaBWJT; 2) pegocTas/ieHue onepaTBHbIX GaHHbIX: O IMLAX, KOTOPble 3AHMMAloTCs
KOHTPabaHgo# M Hele2asIbHoM TOP20B/1eli HAPKOTUKOB WM M0GO3PeBaloTcsl B STOM; O TPAHCMOPTHbIX CPegCTBAX, 2py3aX U MoyTo-
BbIX OTMPAB/EHMSIX, KOTOPbIE UCMO/b3YIOTCS §/1s1 epemeltieHnst KOHTPabaHgbl; 0 PakTax 0bHapyxeH1s npegmeToB KOHTPAOAHgbI.

Ha ce2ogHsLLIHMI geHb yBennyeHue ypoBHs KOHTPabaHga sIBSETCs 0gHOM U3 21aBHbIX NpobsieM, KOTopble gecTabuamnam-
PYIOT BHELLHIOK MONNTUKY HaLLel CTpaHbl. Kpome 1020, 31a npobiema He 06XoguT He OgHY 13 CTPaH M1pad, a notomy Tpebyet
peLueHusi B nopsigke MHO20CTOPOHHER20 COTPYJHMUECTBA. B CTaTbe akLeHTUpYeTcsl BHUMAHMe HA K/K0YeBO posiu COTPYgHMYe-
CTBA YKpauHbl ¢ MIHTepnonom B bopbbe ¢ KoHTpabaHgoi. OnpegensitoTcs crnocobbl, KOTOpbiMy UHTepron criocobcTyeT 6opbbe
€ KOHTPabAHGHOV MPECTYMHOCTbIO.

KnioueBble cnoBa: KoHTpabaHga, MexgyHapogHoe COTPYJHU4ECTBO, TPAHCHALMOHA/IbHAS MPEeCTYMHOCTb, IHTepro.

Summary. The article defines the concept of smuggling and its origin. The role of international cooperation in combating
smuggling is considered. The analysis of some international legal acts, which promote the implementation of international
cooperation to combat transnational crime, is underway. A thorough analysis of international acts allowed to distinguish two
main ways of cooperation in counteracting smuggling between Ukraine and other countries, namely: 1) exchange of information:
on the current customs legislation; on methods of combating smuggling, violations of customs rules, as well as data that may
facilitate disclosure, prevent smuggling and violations of customs rules; the types and routes of smuggling; about new types and
places of production of drugs and psychotropic substances, routes of their illegal movement, results of their identification and
laboratory analysis, as well as experience of using technical means of control, specially trained dogs; publications, scientific,
professional and educational works on the issues of combating smuggling and violations of customs rules; 2) provision of oper-
ational data: persons suspected of smuggling, trafficking in or possession of drugs; on vehicles, cargoes and mail that are used
to move smuggling; on the facts of detecting contraband.

Today, smuggling is one of the main problems that destabilizes the foreign policy of our country. In addition, this problem is
not bypassed by any of the countries of the world, and therefore needs to be resolved in a multilateral way of cooperation. The
article focuses on the key role of Interpol in combating smuggling. The ways in which Interpol contributes to the fight against
smuggling is determined.

Key words: smuggling, international cooperation, transnational crime, Interpol.

I_Ioc'ranomca npob6aemu. Ilicaa 3mobyrra y 1991
po1i HezanmexHOCTi, YKpaiHa cTynujaa Ha HOBY
CXOOUHKY CBOTO DPO3BUTKY, AKUN OpieHTOBaHUI Ha
mo0yo0BY BOBHINMTHbOEKOHOMIUHMX 3B A3KiB. Aule
Pas3oM i3 eKOHOMIUYHMM PO3BUTKOM, 3’ SABHJACS IIPO-
6JieMa KOHTpabaHau, AKa cTaja 3arpo30i0 eKOHOMIITi
i cycmisbeTBY He TiJIbKM HAaImoi KpaiHu, a ¥ iHIuX
Kpaiu cBiTy. Tomy, OmTHUM 3 YUMHHUKIB, AKi CHPUAIOTH
OpOTUAil ILOMY 3J0UMHY, € MisKHapOoJHA CIIiBIpaIid
y maHiii cpepi. YuacTh HAIIOI KPaiHU ¥ MidKHAPOIHUX
JIIOTOBOpPAaxX, I[OJI0 MUTHUX NUTaHb, € BKPAll BasKJIM-
BOIO, ajJyKe IIpobJeMM HE3aKOHHOTO IIepeMiIlleHHSA
TOBapiB Uepes KOPAOH ITOBUHHI BUPIiNTyBaTHCA TaKU-
MM 2K MI’KHAPOIHUMHU CIIOCO0aMM, TOMY i BUHUKAE aK-
TYaJbHICTD HOCJiAKeHHA JAaHOI IPo0JIeMaTHUKHA.
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Amnanis ocranHix mocaimkens i myGmikamiii. IIpo6.e-
Ma Mi’KHapOJHOTO CIIiBPOOiTHUIITBA ¥ OOPOTHOI 3 KOH-
TpabaHI010, podriaamanacsa y npamax Tpyraesoi T. H.
[56], daBaeriumoi O. B. [6], Bacenuna O. H. [ 7], OBunn-
ceroro B. C. [8], Kyap:xuncskoi K. [9], Mapymiak B. I1.
[10], Kupuuenko I'. B. [11] To1mo0.

Merta cTtaTTi — HOCJIiAUTU Ta aHAJII3yBaTU POJIb Ta
cocobu MisKHaAPOHOIO CIIiBPOGIiTHUIITBA Y 6OPOTHO1
3 KOHTpabaHI01o0.

Buraan ocaoBHOTro Martepiaxy. Konrpabanga — 1e
He3aKOHHE IIepeMillleHHs uepes3 MUTHUI KOPAOoH ¥ Kpa-
iHU 1T03a MUTHUM KOHTPOJIEM a60 3 IPUXOBYBAHHAM
Bil MUTHOTO KOHTPOJIO HAPKOTUUYHUX 3aC00iB, IICH-
XOTPOIHUX PEUOBUH, iX aHAJIOTIiB U1 IPEKypPCopiB abo
dbanrbcudikoBaHUX JTiKaPChKUX 3aC00iB, KYJBTYPHUX
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// Criminal law and criminology;
penal laws //

IiIHHOCTeH, OTPYHHUX, CUJIbLHOIII0UNX, BUOYXOBUX pe-
YOBUH, PaJioaKTUBHUX MaTepiaxiB, 30poi abo 6oermrpuiia-
ciB, yacTWH BOTHeIaJ IbHOI HapisHOI 30poi, creniaabHUX
TeXHIYHUX 3aCc00iB HETJIACHOTO OTPUMAaHHA iH(opMaIrii
[1]. IToraTTa «KoHTpabaHga» IOXOOUTH Bif hpaHITy3s-
Koro contrebande um itaxificbKoro contrabando Bifg
contra «mpotu» u bando «posmopsigKeHHs, yras» [2].

3arajJbHOBiIOMO, 1110 Oy Ab—AKAa 3JIOUNHHICTD AK
CYCIIiJIbHO HeTaTUBHE ABUINE KPUTUYHO BILJINBAE HaA
CYCIIiJIbCTBO, B IKOMY BOHA PO3BUBAETLCA Ta MOKE
3aBJATH BeJIMNUE3HUX 30UTKiB Jep:xaBi, AKII[O0 BUACHO
He mToyaTy 0opoTucs 3 Hero. Ta KoIu BHACTIAOK PisHUX
IIPUYMH 3JIOUNHHICTh IepeTUHAE KOPAOHU OfHIi€el 1ep-
JKaBU Ta CTPIMKO MOIMUPIOETHCA HA TePUTOPil iHImmx
KpaiH, TO IIe MOKe COPUYNHUTY 3HAUHY IITKOAY MiKHa-
POAHOMY HPaBOIOPALKY, CTA0LILHOCTI MiKHAPOIHIX
BimHOCHuH Tomio. Tomy HeabusKke 3HAUEHHA B JaHOMY
KOHTEKCTi Mae BUPOOJIEHHSA JieBUX 3aX0/iB Ta CIIiIbLHA
Ipalis B IePIIy Uepry AepskaB-cyciaiB 111010 60poTnou
3 TPaHCHAI[iOHAJIbHOI 3JI0YNHHICTIO, — OJHUM i3 BUIiB
K01 € — KoHTpabaHza.

3araJibHOIO IIPABOBOIO OCHOBOIO JJIsI CIIiBPOOITHUIITBA
MUTHUX CJIY:KO0 YKpaiHu Ta iHmux gep:xas € MizkHapoI-
Ha KOHBEHILiA IIPO B3aEMHY aIMiHiCTPATUBHY AOIIOMOTI'Y
y BiIBepHEHHI, PO3CJIiAyBaHHI Ta IPUNINHEHH] IOPYIIIeHDb
MUTHOTO 3aKoHOoAaBcTBa Bix 09.06.1977 poky, m0 axoi
Yxpaina mpuenuanacsa 23.05.2000 poky [3]. Came Ha
ocHoBi 1iei KorBeHi1iii YKpaino O0yu yKJIageHi MiKy-
panosi Yroau, mixkaep:xaBui Kousenriii, IIpoTokon
ta [lorosopu 3 kpainamu CHJI, €Bponeiicbkoro Corosy,
Bauttii To1110 TIpO CIiBPOOITHUIITBO 3 MUTHUX ITUTAHDb Ta
mpoTuxmii KoHTpabaHai. Y BuIlle3a3HaUeHUX MisKHAPOI-
HUX HOPMATHBHO-ITPABOBUX aKTaX HUAEThC IIPO Te, 110
muTHI aaminicTparii Jorosipaux CTopin HagaBaTUMYTh
OIHA OIHill B3a€MHY JOIIOMOTY 3 METOIO BiJlBepHEeHH,
po3ciinyBaHHSA Ta IPUNNHEHHS ITOPYIIIeHbh MUTHOTO
3aKOHOJABCTBA.

Taxo:x BeIUKY POJIb y MisKHaPOLHIiN cIiBIIpari Bi-
nirpae Kouseniia npo crBopennsa Pagu MutHoro Cris-
pob6iTaHuTBa Big 15.12.1950 poky, no sxoi YKpaina
npuegHasachk 10.11.1992 pory [4]. V 1iit KouBenii
yitko nponucasi ¢pyHKii Pagu Mutaoro CriBpobiTHEI-
IITBa, AKa caMe 3aliMa€ThbCsA BUBUEHHAM BCiX IIUTAHb,
110 CTOCYIOThCA MUTHOI cIriBmparri ta ii 6esmocepenuix
mpobJieM.

s epeKTUBHOTO BUPIillIeHHA MTpobaeMu 60POTh-
O0u 3 He3aKOHHUM 06iromM TOBapiB, HAIPUKJIAIL, KYJIb-
TYPHUX IIHHOCTEH HeoOXigHe BUKOPUCTAHHSA KaHAJIIB
Iarepnony. [isnbHicTs [HTEPIONY TONATAE B pitlleHH]
MPaKTUYHUX TUTAHb 00POTHOU 31 3JIOUMHHUMU ITOCATAH-
HAMY Ha KYJbTYPHI IiHHOCTi Ta OyAyETHCA HAa TiICHOMY
criBpobiTauTei 3 OHECKO Ta iHmmmMu MiskHapOJHIMEI
opramisamiamu. ¥ 1977 pori Iurepmosom 6yio mpuiiHsa-

TO PEKOMEHAIIiI0 10 CTBOPEHHIO B IepsKaBax CHelliaib-
HUX IOJINEeNChbKUX CIYKO, cheporo JiAIbHOCTI KOTPUX
IIOBUHHO OYTH PO3CJIiIYBaHHA MOCATaHb HA KYJIBTYPHI
mninuocTi. Cepen iHIroro, IHTePIIOJIOM TPOBOAUTHCS IIiT-
TOTOBKA cIlelliauicTiB B gaHiii cepi. Piske 3pocTanua
TIoCATaHb HA KYJIbTYPHI IiHHOCTI HampukKinii 1980-x —
mouatry 1990-x pp. amycuiio 'eHepanbHI cekpeTapiaT

IHTepIIoNny akTUBHO IPOTUAIATHA HE3aKOHHOMY 00iry

KYJBTYPHUX I[IHHOCTEH. ¥ 3B’ A3KY 3 1M IHTepImoaIom

0yJI0 PO3PO0OIEeHO AeKilbKka mporpamM. 30Kpema, 3 1996

POKY PO3pO0JIAETHCA cIellianbHa IporpamMa «Ilcons»

(«IkoHM»), y AKil B3AJIU yUacTh OaraTo Kpain — uie-

HiB InTepnouy [5, c. 68]. Ha 59-i1 cecii 'enepanbHaOi

Acamb6ei IuTepmosy 6yao mpuiiasaTro Pesosroirizo Ne 9,

y BiImOBiAHOCTI 10 K01 oTIMiC, BiAMiHHI prcH, a TaK0XK

¢oTorpadii BUKpameHUX IpeIMeTiB MOBUHHI B MAKCHU-

MaJIbHO KOPOTKi CTPOKY HAIIPABJSATUCA ¥ BCi Kpainu 3a

kanasamu IaTepmoay [6, c. 169].

3 1994 poky cucTeMa aBTOMaTU30BAHOTO MOIITYKY
iropmarnii 'emepasbpHOTO cekperapiaty IHTepmosy
JTO3BOJIAE OTPUMATH BiZJOMOCTI II10JI0 TUX TIPEIMETIB,
AKi CIPUAIOTh BUMHEHHIO KOHTPaOaHIN KYJIbTYPHUX
miHHOCTEeI, abo MoJIermyoTh iTeHTu(dikamio ocio,
MIPUYETHUX [0 KOHTpabaHau, abo € mpeagMeTaMu KOH-
TpabaHIu Y1 3JIOUNHIB, TOB’ A3aHUX 3 HE3AKOHHUM
00iroM KyJIbTYpPHUX IIIHHOCTEI, a caMe: IIPo BUKpaaeHi
mpeaMeTH MUCTEIITBA I aHTUKBapiaTy, mpo GaabIinu-
Bi OAaHKHOTH, IIiApPOOJIeH]I TOKyMeHTH, poTorpadiuHi
300pasKeHHA BiIOUTKIB naabIiB pyK i T.11. [7, ¢. 107].
Takoxk cepen X IPeAMETIB € pedi, BUIYyUYeHi IMOTiIieto
Ipu pisHUX 00CTaBUHAX, SKIIO BJIACHUKY IIPEIMETiB
He BcTaHoBJeHi. MikHapoaua 6asa manux IHTepmoay
HapaxoBYe IMOHAM 15 Tucsa4 BUKpPaJeHUX KYJIbTYPHUX
minHocTed [5, c. 68].

3a cupusaHHAM [HTepHoJIy MOKHA OTPUMATH 1H-
dopmairito:

1) mpo KyJabTypHIi IIiHHOCTI, 1110 TepedyBalOTh y MisK-
HapOIHOMY POBIIYKY;

2) IIpo HAaSBHICTHL ¥ IOPUAUYHY aJpecy opraHisaii
(MarasuHiB), 10 CIEIiaJIi3yIOThCS Ha TOPTiBJIL KYJIb-
TYPHUMU IiHHOCTAMH B iHINTUX JepiKaBax;

3) Ipo BUCTABIAHHA KOHKPETHUX TBOPiB MUCTEIITBA
Ha ayKI[i0HAaX;

4) oao0 NiATBepAKeHHA 3aKOHHOCTI BUBe3eHHS a00
BBE3eHHJA IIPeMeTiB aHTUKBapiaTy;

5) mpo ocib, AKi migospiooThea a60 TpUUETHI 10 PO3-
KpaJaHb KYJIbTYPHUX IiHHOCTEMH [8, c. 288].

Opuum i3 HanpAMiB gisabHOCTI IHTEpIION € 30MpaHHs
iH(opMarrii npo 3JI0UUHILIB, SKi cllemiagisyoThesa Ha
3JIOUMHHUX IIOCATAHHAX CTOCOBHO KYJIBTYPHUX IIiHHOC-
Teti. Oco0IMBO BAKJIMBOIO € iH(hopMalris CTOCOBHO 0ci0,
AKi 3HifiCHUIN KPafi’KKU KyJIbTYPHUX IIIHHOCTEH ab0
AKi aKTUBHO 3aiMalOThCA KOHTPAOAHI0I0 KYJIbTYPHUX
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nimzocTteii. OKpiM TOT0, CTOCOBHO KOHKPETHOI 0co0u
MosKe OyTHu posiciiame moBigoMIeHHs [HTepIiony 3 «3e-
JIEHUM KYTOM» — IIOIIepeIsKeHHs MoJIiii, 1110 s ocoba
MOJKe BUMHUTH 3JI0YWH Ha TepuTopii Tiel abo iHImoi Kpa-
iau. [I;18 noBepHEeHHA HE3aKOHHO BUBE3€HOT'0 IIPEMETY
HeoOXimgHe cBoeuyacHe iHpopMmyBauHa ['eHepaIbHOTO
cekperapiaty IuTeprosy Ta KpaiH-uaeHiB IuTeprory mpo
daxTH KpagiKKy Ta BUKpageHi npeameru. [udopmalria
3aHOCUTHCA y 0asy ganux 'eHepasibHOTO ceKpeTapiaTy
Ta B 6a3u Kpaiu-umeHiB IuTepmosry. SIKIIT0 B HAABHOCTI €
¢oTorpapis BUKpageHoro mpeaMmera, To Ha Hporo I'eme-
PaJbHUM CeKpeTapiaToM Moske OyTH BUITYIIIEHO IIOBiIOM-
JIEHHS TIPO POBIITYK — Po3IryKoBuit sucT IaTepnony [9].

Mapymak B. II. saszHauae, 1110 MiKHapogHE CIIiBPO-
OiTHUIITBO MUTHHX i TPaBOOXOPOHHUX OPTaHiB Ha IIpaK-
THUI[i BUABJIsAE cebe JOCUTh CIa0K0, OCKLIbKY iH(popMAaIlisa
1040 60pOTHOU 3i 3JIOUMHHICTIO, AK IPAaBUJIO0, IIPUXO0-
BYETBCS BiJl IPeICTABHUKIB IIPABOOXOPOHHUX CTPYKTYP
imosemHuux mep:kas [10, c. 33]. 3uauna yacTuHa iHdoOp-
Marii mepefaeThCA 3 ypaxXyBaHHAM B3a€MHOI I0BipU MixK
KepiBHUKaMU IPABOOXOPOHHUX CTPYKTYP CYMLKHUX
Kpaiu. OgHaK oprauisaitis 60poTs0u 3 KOHTPaOaHI 00
He IIOBUHHA I'PYHTYBATHUCSA TiJIBKM HA XOPOIIUX pobo-
YUX KOHTAKTaX KepPiBHUKIiB BifimoBigHuX opraHis. Mae
O0yTu cTBOpeHa e(PeKTUBHO (PYHKIIIOHYIOUA MisKHApOAHA
iH(opManiiHO-IONTYKOBAa CUCTEMA, KA JO3BOJIUTH KO-
OPAMHYBATHU Oil MiKHAPOOHUX MiKBiIOMUYUX CTPYKTYP
i3 po3IIyKYy # 3aTpuMKU KOHTpabauauctis [11, c. 394].

Moskua morogutuchk 3 fymMKooo Kupuuenko I'. B.,
AKUYM 3a3HAYaE, 10 MiKAepKaBHe CIiBPOOiTHUIITBO

MUTHHUX Ta iHITNX IPaBOOXOPOHHUX OPraHiB y chepi
3amo0iraHHsa KOHTpaOaH i Ma€ IMOJATATH B TAKUX TisdX:
1) coinbHA TiATOTOBKA KAApPiB i migBuIeHHs iX KBaTidi-
KaIrii; 2) mpoBegeHHS Hapas i ceMiHapiB i3 MeTo0 0OMiHy
IocBimom poboTu; 3) 3AilicHeHHA CIIiJIbHUX HAYKOBUX
JIOCJIiIKeHb IJI5 PO3POOKY 3aX0/iB 60POTHOM 3 KOHTpA-
6aHI010; 4) CTBOPEHHA CHIJIBHUX T'PYII AJA 00POTHOU
3 KOHTpabaHg00; 5) 0OMiH JOCBiOM BUKOPUCTAHHSA
TeXHIYHUX 3aC00iB KOHTPOJIIO, CIIeI[iaJIbHO TPEHOBAHUX
cobak. [IpamiBHUKaAM MUTHUX Ta IPABOOXOPOHHUX OP-
TaHiB i3 MeTOI0 HAJIATOA KEeHHI MiI[HOTO JiJI0BOI0 KOH-
TaKTy OOIIiJIbHO 3ifiICHIOBATH: a) BUKOHAHHSA B paMKax
3aKOHY YCHUX ITPOXaHb IPAI[iBHUKIB IPABOOXOPOHHUX
opraHiB iHo3eMHOI nep:KkaBu; 6) ocobucTe 3HATOMCTBO
MIPAIiBHUKIB MUTHUX i IPABOOXOPOHHUX OPTraHiB, 06MiH
HOMepaMu CJIYKO0BUX 1 MOOGLILHUX TesedOHiB; B) Ha-
IaHHS IIOBCAKIEHHOI JOIIOMOTH B OpraHisaIrii omepa-
THUBHO-PO3IITYKOBUX 3aXO/iB 1 CIIifumx Aiif; I') MIBUIKE
(3a MOJKJIMBICTIO) BUKOHAHHS INCHhMOBUX NOPYYEHb
B3aeMoiouoi cropouu Totro [11, c. 394].

BucHOBKYM 3 7aHOro JOCIIAKEeHHA. 3BAKA0UYN Ha
BEJINKY KiJIbKiCTh MiKHAPOAHUX JOTOBOPiB IIO0 IPO-
TuAil KOHTpabaHi, yYaCHUKOM a00 CTOPOHOIO IKUX €
Vxpaina, npo6emMa KOHTpabaHAY 3aIUIIAETHCA JOCUTD
cyTTeBOI0. He 3Baskatoum Ha 3HAUHY POJIb Ta BATOMUHN
BHecOK [HTepmosy y 60poTh0y 3 KOHTpabaHI00, BUPi-
IIeHHA ITHOTO MUTAaHHA MOYKJIVBE TiTbKY 3a TOKPAIIeHHA
CIIiBIIpalli MiK Iep:KaBaMM’ Y «aHTUKOHTPAOAHIHOMY »
HaOpAMKY ILIAXOM 00MiHY iH(opMaIliero, JocBigom,
CIIiIBHOI IMiATOTOBKY KaAPiB TOIIO.
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KPUMIHAJIbHUIA NPOLLEC TA KPUMIHAJIICTUKA

EKCMEPTU3A

.
T

KJTACCUOUKALUUU TATYUPOBOK U HATIPABJIEHUA UCITOJIb3OBAHUA
CBEAEHWUI O HUX B KPUMUHAJIMCTUYECKOW NMPAKTUKE

CLASSIFICATION OF TATTOOS AND THE DIRECTION OF THE USE
OF INFORMATION ABOUT THEM IN FORENSIC PRACTICE

AHHOTauus. B cTaTbe paccMaTpuBaioTCs MOHATUS TATYMPOBKY, pa3paboTAHHbIE B 2YMAHUTAPHbIX HAYKAX U KPUMUHAIH-
cTuKe. [lenaetcs BbIBOG O 3HAYMMOCTM KAK MOCTOSIHHbIX, TaK 1 BPEMEHHbIX TaTyMPOBOK G/1sl YCTAHOB/IEHNS 4e/I0BeKa U e20
pO3biCKA. V137102al0TCs CyLLeCTBylOWwMe B HAYYHOV IMTepaType B32/1sigbl OTHOCUTENIbHO CYLHOCTU 1 TeXHON02MIA BbIMOHEHHS
TATyMpoBoK. pUBOgATCS KNaccunkaymm TatympoBoK, paspaboTaHHbIE YHeHbIMU B PA3IMYHbIX OTPACASX HAYYHOR0 3HAHMSI.
dopmynmupyeTcs Te3nc 0 TOM, YTO CyLLeCTBYIOLME KNACCMPuKaLmm TaTyMpoBOK He yunTbiBAIOT MOSIBUBLIMXCS HOBbIX TeXHO-
JI02UH MX HOHeCeHWs, CyLLecTBYyIoLLe20 CTUANCTUYEeCKO20 pa3Hoobpasus. MpMBOGUTCS aBTOpcKas kaaccudukaums TaTympo-
BOK, B pAMKAX KOTOPO¥ pacCMATpyBaioTCs MX BUgbl MO TEXHOI02MM M TeXHUKE HaHeCeHusi: TpaguUMOHHbIe. 3D TaTynpoBKy,
brew-TaTynpoBky, MexeHgu, BUOTATYMPOBKM; MO CTeneHn yYCTOMUMBOCTU: MOCTOSIHHbIE W BPeMeHHble; MO LiBeTy: 0gHOLBeT-
Hble, MHO20LBETHbIE, HEBUGMMbIE; MO MOJOXKEHMIO: PACMONOKEHHbIe Ha OTKPbITbIX 4ACTSAX Tend, pacrnono)eHHble Ha 3aKPbi-
ThIX YYACTKAX Te/ax; No pasmepy: MAnoHopmMaTHbie, CPegHegopMAaTHbIe 1 KpynHOPOPMATHbIE; Mo popMe BbIPAXKeEHUS: B BUGE
c1MMBO/I0B, OYKB, UMPP, TEKCTA, PUCYHKA MM MX PA3INIHbIX KOMOMHALMI; MO TeMaTMyeckoil HanpaBaeHHOCTH: PeNNUO3HbIE,
No6OBHbIe (3poTuyeckue), uctopudeckmne, paHtactmyeckue (haHTa3u), CNOpTUBHbIE (PAHATCKMe), TATYUPOBKM B CTUASX QHUME,
KnbepHeTndeckue 1 gp. OnMMUCbIBAIOTCS STHUYECKIE BIUGbl TATYMPOBOK, BbIMOJHEHHbIE B MOAMHE3NIHCKOM, SMOHCKOM, Ke/IbTCKOM,
CKMPCKOM, CNABSIHCKOM, MHGUMIACKOM, MHGENCKOM, CKAHgUHABCKOM, apabCKOM CTU/ISIX. PACCMATPUBAIOTCS OCHOBHble Crocobbl
yganerus TaTyMpoBOK, a TAKXKeE C/legbl, OCTAIOLLMECs Ha Te/e B pe3y/ibTaTe ux npumeHenns. 0603Ha4aKoTcsi OCHOBHbIe npobie-
Mbl, CBA3AHHbIE C rKcaLmeii CBegeHnii 0 TaTympoBKAX B PO3bICKHbIX OPUEHTHPOBKAX, MATEPUANAX Y20N0BHbIX ges 1 UCMOIb-
30BAHWEM ITUX CBEgeHUi B KPUMUHAIUCTUYECKOI NPAKTUKE; YKA3bIBAKTCS MyTH UX IPHEKTMBHOR0 peLLeHus!.

KnioueBble cnoBa: TaTympoBkad, 3D TATyMpoBKa, (nel-TaTyMpoBKd, MexeHgu, OMoTaTyMpoBKd, KPUMUHAAMCTUYECKAs
MPAKTUKA, YCTAHOB/IEHNE Ye/oBeKd.
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Summary. The article discusses the concepts of tattoo, developed in the humanities and forensics. The conclusion is made
about the significance of both permanent and temporary tattoos for the establishment of a person and his search. Outlines
existing in the scientific literature views on the nature and technology of making tattoos. Classifications of tattoos developed
by scientists in various branches of scientific knowledge are given. The thesis is formulated that the existing classifications of
tattoos do not take into account the emerging technologies of their application, the existing stylistic diversity. The author’s
classification of tattoos is given, within which they are considered according to the technology and application technique:
traditional, 3D tattoos, flash tattoos, mehendi, bio tattoos; according to the degree of stability: permanent and temporary; by
color: single color, multi color, invisible; by position: located on open parts of the body, located on closed areas of the bodies; in
size: small, medium and large; in the form of expression: in the form of symbols, letters, numbers, text, picture, or their various
combinations; by thematic focus: religious, love (erotic), historical, fantastic (fantasy), sports (fan), tattoos in anime styles, cy-
bernetic, etc. Describes ethnic types of tattoos, made in Polynesian, Japanese, Celtic, Scythian, Slavic, Indian, Native American,
Scandinavian, Arabic styles. We consider the main methods of tattoo removal, as well as traces that remain on the body as a
result of their use. Denotes the main problems associated with the fixation of information about tattoos in search documents,

materials of criminal cases and the use of this information in forensic practice and ways to effectively address them.
Key words: tattoo, 3D tattoo, flash tattoo, mehendi, biotattooing, forensic practice, search of a person.

HOCTaHOBRa npo6saeMbI. 3a ITocJaeIHIEe HECKOJIBKO
IeCATUIETUI PaCcIPOCTPAaHEHHOCTHh TaTyHUPOBKU
yBeJIMYUJIACh B HECKOJIBKO pa3, MPUOOPETs XapaKTep
MaccoBOro aABJjeHUsdA. Pacmupsaercsa Bo3pacTHOH gua-
[Ia30H HOCHUTEJEH TATYWPOBKU, IOSBJSIOTCS HOBBIE
€€ pasHOBUIHOCTHU M TEeXHOJIOTHH BBINOJHeHUs. [Ipu
BCEM BTOM, CBeJEeHUS O HOBBIX BHJAX TATyUPOBOK
B KPUMUHAJNCTUYECKON yUueOHOII U HayUHOI JIuTepa-
Type MIPaKTUYECKU He IPUBOLATCS, UTO OOETHAET ap-
CeHaJl KPUMUHAJIUCTUIECKOrO o0ecIieueHusI B YacTH,
Kacaloleics TOoJHOTO U 3(p¢PeKTUBHOTO COOMpaHmUs
¥ MCIIOJIb30BaHUA MH(GOPMAIINK O PACCMATPUBAEMOM
SBJIEHUMN.

AHamaus mocaeTHUX UCCICTOBAHUNA U MyOJINKAIIHI.
Bompocsl, cBsIBaHHBIE C MCIIOJIH30BAHUEM CBEJIeHUH
0 TaTYHPOBKAaxX ocBemiaauchk B paborax M. B. Bouga-
pesko, IO.I1. y6aruua, A.A. Tonopkosa u ap. [2;
3; 7; 14; 15]. OgHako, B YyKa3aHHBIX UCCIETOBAHUAX
aKIIeHT JesiaeTcd 60 Ha COIMOJIOTUUECKIE U IICUXO0-
JIOTUYECKUE aCIeKThI TATYUPOBAHUSA, TU0O0 He B IIOJIHOM
Mepe PacCMaTPUBAIOTCA KIACCU(PUKAIINYN TATYUPOBOK
U HaIlpaBJIEHU BO3MOYKHOT'O UCII0JIb30BAHUSA CBeIeHU I
0 HUX B KPUMUHAJUCTHUUECKON IPaKTUKe.

®opmyaupoBKa 1eaeii crateu. [less HacTOAIIEH
CTaThb¥ BBIPAKAETCA B PACCMOTPEHUY ITIOHATUA «TATY-
MPOBKAa» MIPUMEHUTEIbHO K HayKe KPUMUHAJIUCTUKE,
paspaboTKe Kjaccu(uKaIluy Pas3JIudHbIX BULOB Ta-
TYyUPOBaHUA, YCTAHOBJIEHUH IIePCIEKTUB PA3BUTUA
TaHHOTO BOIIPOCA.

Hznoxenue ocHoBHOrO MaTepuaja. Ilox raTynpos-
KaMU WIN «CTOMKUMU 9K30T€HHBIMY TUTMEHTAIIUSIMEI
KoKU» [3] moOHMMAIOTCS pa3indyHble N300paKeHuA
Ha TeJie UeJIOBeKa, 00pasoBaHHBIE BBEJ€HUEM II0]] €TO
KOKY (COOpaHHYI0, TPOKOJIOTYIO UJIN PACCEUEHHYIO)
Kpacariero nurmenTa [4; 15, c. 85]. TaryupoBku uacto
PacmoIoKeHbI Ha BHEIITHE BUAMMOI KOYKe, BBUJIE UETO

UMeIOT BasKHOe 3HaUeHNe JJIs YCTAHOBJIEHHUA YeJIOBeKa
U eT0 PO3bICKA.

B nacrosree BpeMsa 00II[eIPUHATON KIacCuPUKAIIUT
TaTyUPOBOK He cyIecTByeT [12, ¢. 226]. B mocobusax mo
KPUMUHAJIUCTUKE HanboJiee PaCIIpoCTPAHEeHO UX IeJie-
HUe II0 I[BeTY, II0J0KEeHUI0, pagMepaM, BUAY IIITPUXOB,
CoZlepsKaHUIO CUMBOJIOB U HAATINICEH, a TaKsKe II0 ciiefaM
ynaneuud [8, c. 34; 14, c. 61]. Haubosiee mMoIHOM BBI-
TUIAOUT KJIaccu(pUKamua TATYUPOBOK, IIPEJIOKeHHAA
A.T. BpoHHUKOBBIM, COTJIACHO KOTOPOI OHU Au()depeH-
IUPYIOTCSA 110 (popMe BhIPAKEHUS U CMBICJIOBOMY 3HAUe-
HUIO; COIEPKaHUIO (TeMaTUUeCKON HallpaBJIeHHOCTH);
MECTY PacIoJIOKEeHU Ha IOBEPXHOCTH TeJIa YeJIOBEKA;
cmoco0aM BBITIOJTHEHUA (HaHeceHusa); crrocodam ymaie-
HUS; CTeIIeHN YCTOMUYMBOCTH; Pa3MepaM; KOJIUUECTBY
Ha IIOBEPXHOCTH TeJia UeJI0BeKa; CTeIIeHU BO3NeHCTBUSA
Ha Cy0'beKT BOCIIPUATHUA; UAeHTU(DUKAIIMOHHON 3HAUN-
moctu [4]. OgHaKo, IOABIeHNE IPUHIIUIAAIbHO HOBBIX
BUJIOB TATYUPOBOK (BPEeMEHHBIX, HEBUANUMEIX, 3D, 6110-
TaTYUPOBOK), PACIIPOCTPAHEHVEe PAHee He M3BECTHHIX X
STHUUECKHUX CTUJIeH TpeOyeT mepeoCMbICIEHN KaKI0T0
13 BBIIIIEN3JI0KEeHHBIX KPUTEPUEB CUCTEeMaTU3aI[UH.
Wcxonsa us nsiosKeHHOT0 IpeagaraeM cJieIyoIlyio
KJacCcu(PUKAIUIO TATYNPOBOK.

ITo TexHONIOrMY U TEXHUKE HAHECEHUA COBPEMEHHBIE
TATYUPOBKU MOJKHO ITOPAa3IeJIUTh HA TPAIUIINOHHBIE
(HaHOCATCA MyTeM IIOBPEKACHNA KOKU UTJION C BBee-
HIUEeM B STIUAEPMUC WU JePMY KPaCAIUX ITUTMEHTOB);
3D TaryupoBKU (co3maHMe 00bEMHBIX PUCYHKOB C OII-
THUUYECKOM UJII031el); PIen-TaTyupoBKHu (CTONKIE
HaKJeNKU Ha KOKY); MeXeHIu (pacnuchbIBaHUe Tesa
XHOM, ¢ 00pa3soBaHMeM KPACHBIX, KOPUUHEBBIX MU
OpaHIKEeBBIX M300pasKeHnii); 0MOTaTyUPOBKU («CI03-
YWH» ), HAHOCAIINECA IyTeM NHBEKIINOHHOTO BBEJEHU
oM KO:Ky OaKTepuil, KOTOphbIe padpacTaioTcs u oopa-
3YIOT HEIpeICcKa3yeMblii IO IBeTy u (hopMe OPHAMEHT.
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ITo crenenn yCTOMUYMBOCTY COBPEMEHHBIE TATYUPOB-
KU MOTYT OBITBH IIOCTOSTHHBIMY U BpeMeHHbIMH. I1ocTo-
SIHHBIE TATYUPOBKY HAHOCATCSA BBEJEHUEM B SIIUI€PMUC
uau gepmy (TayOomHOM 10 2 MM) KpPacAIUX TUTMeHTOB.
K BpeMeHHBIM TaTyUPOBKAM OTHOCATCA (DJIEIT-TaTyuPOB-
KU, cCOXpaHamonuecs B Teuenre 4—6 qHeli; MexXeHIu, CO-
XPpaHAIOIeC 10 4 HeJleib; POCIIUCH 10 TeJry (0oam-apT);
TATYUPOBKU C HETJIYOOKUM IIPOKoJioM (o 1 MM), Kak
IpaBUJIO, MCUE3aloIle B TeUeHNe HeCKOJIbKUX JIeT
(B TOM UmMCJie TEPMaHEeHTHBIH MaKUAK).

ITo mBeTy B HacTosIee BpeMs ObLIBAIOT OJHOIBET-
HbIe (CUHUE, YepHbIe, Oesble U JP.), MHOTOIIBETHBIE
(BBITIOJTHEHHBIE PA3JIUUYHBIMY 110 IIBETY KPACAIIUMU
BellleCTBaMU), HeBUAUMEIE (IIPOABIAIONINECA B Vb~
TpaUOJETOBLIX JIyUaX WU IIPU MOKPACHEHUN KOXK-
HOTO TTOKPOBAa) TaTyuPOBKU. I[BeT TaTyupoBKHU, KaK
U IPyTHe e€ XapaKTepPUCTUKM, YaCTO OIPeIeaeTCa eé
TeMaTUYeCKOI HAIIPaBJIEHHOCTHIO U CYOKYJIbTYPHOMI
IpUHAIJIeKHOCThI0. Hampumep, TaTyUPOBKU yTOJIOB-
HO-KPUMUHAJBHOM cyOKYIbTYpPHI Besmapycu, Kak mpa-
BUJIO, BBITIOJTHAIOTCS B OMHOM (Jallle CHHEM) ITBETe.

TTo 1010:KeHMI0 MOYKHO BBII€JINTh TATYUPOBKHU, Pac-
MMOJIOKeHHBIe HA OTKPBITBIX YacTAX TeJja (Ies, JUILO,
KHCTH PYK) U Ha 3aKPBITHIX yUaCTKaX TeJjax (B TOM
YHCJie TATYUPOBKY B MHTUMHBIX MECTax).

ITo pasMepy MOKHO BBIAEJIUTH Maio(hopMaTHBIE,
cpenHe(pOpMaTHBIE U KPYOHO(POPMAaTHBIE TATYUPOBKH.
Corutacao mueHuIo A. II. BopoxoBa pasmep TaTyupoBKHT
11eJ1eco00PasHO UCUUCIATD B IPOIIEHTAX OT IIOBEPXHOCTH
yJacTKa Teja, Ha KOTOPOM OHa BhITOJHeHa (Masiodop-
MaTHad TaTyupoBKa danumaet 10 20% oT moBepxXHOCTH
yYacTKa KOXKHW, HA KOTOPOM OHAa PACIIOJIOXKeHa, CPe/-
uue — ot 20 1o 40% , xkpynaodopmarabie — ot 40%)
[3]. Onraxo, B x0le KpUMUHAJIUCTUUECKON (hUKCAITUT
BEJIMYNHBI TATYUPOBKH, HA HAIIT B3TJIA, I1€J1eCO00Pas3Ho
YKas3bIBaTh €e a0COJIIOTHBIE Pa3sMephI.

ITo (opme BeIpasKeHNA TATYUPOBKY OBIBAIOT B BUIE
CHMBOJIOB, OYKB, I[U(P, TEKCTA, PUCYHKA WU UX Pas-
JNYHBIX KOMOMHAIIMA.

TaTyupoBKHU TaKsKe BO3MOKHO JuMPGepeHIIupo-
BaTh II0 TeMATUUECKOI HaIIpaBJIeHHOCTH, XOTs JaHHOe
nesieHure BecbMma ycyaoBHO. C. B. ®uisaToBa BuIge -
€T II0 3TOMY KPUTEePUIO PUTYAIbHbBIE, JeKOPATUBHbIE,
YT'OJIOBHOT'O MUPA, PEJIUTN03HbIE, IIOPTPETHEIE, IIPO-
deccuoHaTbHBIE, KOMMEPUYECKNE, 03J0POBUTEIbHEIE,
Ja1000BHBIE, apMelickue TaTyupoBku [16, c. 43—58].
B. A. BapaHoBcKuil mogpasaessieT TaTYUPOBKY Ha
YVTUJAUTaPHBIE U dcTeTuUYecKue. K mepBoii rpymnme oH
OTHOCHUT «KPUMUHAJIbHbBIE CUMBOJIBI ¥ 3HAKY OTJINUNS,
BOEHHBIE, MOPCKUe U IpodecCHOHATbHBIE BHAKU» , KO
BTOPOM — maMATHBIE, JIIOOOBHBIE SPOTUUECKUE, Ha-
TPUOTHYECKUE, PEJIUTHNO3HbIe, UCTOPUUECKHe, (haHTa-
cTuuecKkue TaTyupoBKu [1, c. 249]. B. ®@. [TupokKoB
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BBIJ[€JISIeT CUTHAJILHO-000CO0UTeIbHbBIE, JUUHOCTHO-Y-
CTaHOBOUHbBbIE, CTPAa(PMKAIIMOHHO-NH()OPMAI[MOHHbIE,
MudoIoTUYeCKUe U KYJIbTOBbIE, aHTUPEJIUTNO3HbIE,
TIOPeMHBIE (BOPOBCKIE), CEKCYaIbHO-3POTUUECKUE,
XYIOKECTBEeHHO-IeKOPaTUBHBIE, IOMOPUCTUUYECKHE,
CeHTUMeHTaJbHbBIE (TaMATHBIE) U TPOdecCroHaTbLHbBIE
TatryupoBKu. A.T'. BpOHHUKOB B UncJjie TeMaTUUYeCKuX
HasbIBaeT TATYUPOBKU STHUYECKOI0, TPOdheCCHOHAT-
HOTO, TICEBJOXYA0KECTBEHHOT'0, MU(POJIOTUUECKOTO
U KYJbTOBOTO, AaHTUPEJIUTHNO3HOTO, 9POTUUYECKOTO,
maMATHOTO, YIPOsKaloIiero xapaxkrepa [4, c. 19]. Ha
HAIIl B3TJIA, HEKOTOPbhIE U3 IIePEeUNCIEHHBIX BUIOB
TaTyUPOBOK (BO€HHBIE, MOPCKIE, apMelicKue, yroJoB-
HOT'0 MUPAa, STHUYECKNE) OTPAKAIOT HEe TeMaTUUYeCKYIO
HAIIPaBJIEHHOCTD, a IPUHAAJIEKHOCTD K OITpeIe IeHHOMN
KYJbType (ATHUUECKUE TATYUPOBKY) UJIU OTIPEIeIeHHOMN
npodeccun, rpynmne Jgogei (CyOKyJIbType), B CBA3U
C YeM UX CTOUT PAaCCMaTPUBAThH OTAeJIbHO. B uncie e
TaTyYUPOBOK 10 TEMATUYECKOI HallpaBJIeHHOCTH I0JIa-
raeM yUYUTBHIBATH TaKWe, KaK PeJUTNO03HbIe, JTI000BHbBIE
(spoTuuecKkue), cTopuuecKue, panTacTuyecKkue (PauTa-
31), CIOPTUBHBIE ((haHATCKUE), TATYUPOBKU B CTUJIAX
aHuMe, KuOepHeTuYecKue 1 Ip.

CTOUT OCTAaHOBUTHCA HA STHUYECKUX BHUIAX Ta-
TyupoBKU. IIOCKOJIBKY B KYJIBTYPE KasKIOTO Hapoaa
uMeeTCA CBOSA rpapuuecKasd CTUJIUCTUKA, BO3ZMOIKHO
BBIIEJIUTH OI'POMHOE KOJNUECTBO STHUYECKUX CTUJIEH
TaTynpoBoK. OgHAKO, Hanboee crieu(puiIecKuMH IB-
JIAIOTCA TaTYUPOBKY, BHIIIOJHEHHBIE B IIOJUHE3UHCKOM,
SATIOHCKOM, K€JIbTCKOM, CKU()CKOM CTUIAX.

B ocHOBe KeJIbTCKOI CTUINCTUKY TATYUPOBOK JIEKAT
n300paskeHnsAa Y30POB M3 CIJIETeHUH OeCIIPePhIBHBIX
JUHUN (KaK IPpaBUJIO, 3aMKHYTBIX ) I IIOBTOPAIOIIIUXCS
OpPHAMEHTOB, KOTOPbIe PUCYIOTCA 110 Auaronatu. Hanbo-
Jiee pacIIpOCTPaHEeHbI B JaHHOI CTUJINCTUKE N300paske-
HUA KeJIBTCKOT0 KPecTa, KeJIbTCKIUEe V3JIbl, KeJIbTCKUH
TpuauctTHUK [13, c. 72; 16, c. 73].

I1s1 TaTyUPOBOK, BBIMTOJHEHHBIX B SITOHCKOM CTH-
Je, XapaKTepHBbI O0JIBIIION MacInTad, MHOTOIIBETHOCTD
(6oraTCTBO TOHOB), IIBETOBAA HACBIIIIEHHOCTD 1 ACUM-
MeTPHUS 9JIeMEeHTOB KOMIIO3UIuu. KOHTYpBI pUCYHKA
TIIPU 5TOM BBITIOJTHAIOTCA MJIABHBIMU U TOHUYANIITUMU
JIMHUSMHU, Kpasd dJ1eMeHTa — 0oJiee APKUMHU I[[BETAMU,
yeM I[eHTpajJbHadA 4acTh. B y3opax MOKHO BCTPETUTD
n300pasKeHus IBeTOB (CAKypPhl, INOHA, XPU3AHTEMBI,
JUCThEB KJIeHAa), PeaJbHbIX U CKA30UHBIX sKUBOTHBIX
(xapma, Turpa, [pakoHa U Ap.), Pa3IUUYHBIX O0KECTB
U TepoeB, IepcoHaskeit anume [7, c. 50; 10, c. 486—489].

ITonmHesuiicKMe TaTyNPOBKY CPABHUBAIOT C PE3b00it
10 [epeBY: UX N300PaKeHUs COCTOAT U3 YeTKUX JIMHUHI
¥ KOHTYPOB (ILJIAaBHBIX U JIOMaHBIX (DUTYP), PACIIOJIO0-
JKeHHBIX, KaK IIPaBUJIO, cuMMeTpuuHo. CaMu y30PbI
STUX TAaTYUPOBOK MOTYT OBITH PA3HOOOPA3HBIMHU: OT
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JUHUYT ¥ CUMBOJIOB (B TOM YHMCJIe TTIOJUHE3UNCKUX Ma-
COK «THUKHU» ), 00 n300pakeHni ;JKMBOTHBIX (Ueperaxu,
SAIePUIhbl, aKyJabl u T.1.) [9, c. 49; 16, c. 64].

K ocHOBHBIM UepTaM TaTyUPOBOK B CKU(PCKOM CTUIE
(KOTODPBIl HABLIBAIOT «3BEPUHBIM» BBUY PacIpoCTpa-
HEeHUs B CKU(PCKON KYJIbType N300pasKeHUul sKUBOTHBIX )
OTHOCSAT pasMellleHre 60IbIIOro KOJINUECTBA 9JIEMEeHTOB
C MHOKECTBOM JleTajieil Ha OrpaHUYeHHOM IIPOCTPaH-
CTBe, BMeIl[eHre MeHbIINX 9JIeMEeHTOB B 6oJbIinue. Pu-
CYHOK 3TUX TaTYUPOBOK MOKET m300pakaTh pasiny-
HBIX KMBOTHBIX (OJI€HEeH, JoIaieii, TurpoB, BOJKOB,
6apcoB, ryceit), BcAUeCKUEe OPHAMEHTBI, COCTOAIIIE
13 BOJIH, KpPecTooOpas3HbIX Uryp, ceactuk [1, c. 340;
16, c. 70-72].

Wuble cTUIN TaTYUPOBOK (CIABAHCKUIN, MHIUHCK U,
WHAEUCKUN, CKAaHIUHABCKUI, apabCKUA U IP.) BBITIOJI-
HAIOTCA PA3JINYHBIMY TEXHUKAMU U OTJIMYAIOTCS I10 IIpe-
00J1aJaHUIO TeX WJIM UHBIX n3obpaskeHuii. TaTyupoBKHu
B UHIUCKOM CTUJIE YaIlle BCero COoMepKaT N300parKe s
060roB MHANIMCKOTO mauTeoHa u mudosoruu (Byaasr,
Cypsu, llTusel, Bumnay, yersipexaukoro Bpaxmse! u ap.),
CHMBOJIOB MHIYUCTKOM Tpaaunuu (CaKpaabHOT0 3BYKa
«Om», MaHgaJIBI), JIOTOCA, ITIABJINHBUX II€PhEB, CBAIIEH-
HBIX JKUBOTHBIX (KOPOBBI, 3MeU, TUTPa), HaAIINCei Ha
cauckpure [6]. [I1a nHACKUX TATYUPOBOK XapaKTep-
HBI 1300paKeHns Pa3JINYHBIX CUMBOJIOB (HATIpUMeED,
JIOBITAa CHOB), O0KecTB (Hanmpumep, Kokomesun), Jiuig
WHEHIeB, TOTEeMHBIX JKUBOTHBIX (BOJIKA, MeIBes, KO-
ora, MeJIBensd, OpJia, ObIKa, apTe()aKTOB UHAEUIIEB Maiisd
u anTekoB). TaTyupoBKU B apabCKOM CTUJIE COAEPIKAT
n300parkeHna MyCYJIbMaHCKUX CUMBOJIOB, HAATINCEH,
BBITIOJTHEHHBIX apabcKoil BA3bi0. CIaBAHCKUN CTUIb
TATYHNPOBOK XapPaKTePU3yeTCsA CIIETEHNEM CIABIHCKUX,
KeJbTCKUX U CKU(PCKUX OPHAMEHTOB C IIpeodIafaHueM
TaKuX 9JIEMEHTOB, KaK KPecThbl, pOMObI, CIIIPaIN, 3a-
maThle ¥ Touku. Haubosiee wacTo B HUX 1300pasKaroTCa
PYHBI, CIIaBIHCKIE 00XKecTBa U 00eperu, IepcoHaXKu
pycckux npeganuii. CKaHIMHABCKUI CTUIL TATYUPOBOK
Mpe/IoaraeT HaJuune n300paskeHuil MuQOJIOrnIeCcKUX
CYIIECTB, "KUBOTHBIX 1 PACTEHUIT, OTPAKEHHBIX B CKAH-
IWHABCKOM MU(OJIOTUHN, IepPeTieTeHIT Y30POB, PYH.

Hawubosee nccieqoBaHHBIMY CYOKYJIbTYPHBIMU Ta-
TYHUPOBKAMU ABJSIOTCA TATYUPOBKU YTrOJOBHOI'O MUPA
[5; 11; 12]. [laHnHbBIe TATYUPOBKY HAHOCATCA KaK JO-
OPOBOJILHO, TAK U MPUHYANUTEIbHO U MOT'YT OTPAYKATh
MH(MOPMAIIHIO 0 KPUMUHAJIBHOM CIeIUATIN3AIINY UeJI0-
BeKa, MIPeCTYILJIeHNH, 38 KOTOPOe OH CYIUM, KOJTUUECTBE
CYAMMOCTEI, IIOJOKEHNY B KPUMUHAJIbHOI NepapXuu,
OTHOIIIEHUY K OpraHaM IIPaBOIOPSAKA (TATYUPOBKHU «MY-
JKUAKAa», «IIIeCTEPKU», «OTPUIIAJIO» ); YACTO BBITTOJTHAIOTCS
B CUHEM IIBeTe B B¢ N300paKeHNi IepCcTHell, Ueperos,
KPECTOB, IIEPKBEN ¢ KyIIoJIaMu, KOJIOUeil TPOBOJIOKH,
MayKoOB, TayTUHbBI, 00HAKEHHBIX KeHIITuH u ap. [11].

IIpodeccronanbHbIE TATYUPOBKU U TATYUPOBKU CY0-
KYJBbTYP U3yUYeHbI B MeHbIIel mepe. OmfHaK0, UMEIOTCs
HCCJIEeIOBAaHUA, COTJIACHO KOTOPHIM OIIpe/[esieHbl Hanbo-
Jiee TUIIUYHBIE IJI51 OTAEJbHBIX CYOKYIBTYP TATYUPOB-
K. [[J1g cyOKYIBTYPHI « CKUHXEIBI» 3TO U300pasKeHU
magnucu «skinhead», uncima «14/88», cBacTuKM, Keb-
TCKUX KPECTOB, PYH, OPJIOB H T.II.; JJIsI TOTOB — 1300pa-
JKeHuUs B cTuiie oHTa3HU (IPAKOHBI, (her), M300paKeHus
TOTUYECKUX TalHBIX CUMBOJIOB (KeJIbTCKUE KPeCThl,
TpoObI, ETUIIETCKUI CUMBOJ «aHX», KOTHI, JJeTyuune
MBIIIHU U T.I.); IJS «3MO» — JIOKAJIbHBIE HEOOIbIIINE
PUCYHKU ¢ IpeobiiaflaHueM CUHUX, JKeJIThIX, KPACHBIX,
YEPHBIX U CEPhIX TOHOB, N300PaKeHUs «dMO-KHUaa»
(rpycTHOTO pebenKa); a1 6aiikepoB — arpecCHBHBIE IO
dopme n3006pakeHNA BOJIKA, OpJia, JIbBa, MOTOIIMKJIA,
CHMBOJIOB 0aifiKepCKOro KJyda, uepera ¢ KOCTAMI I T.1II.;
UL «aHUMe» — IePCOHANKU U3 AIMOHCKUX MYJIbT(HUIL-
MOB, meporyiudsl [2; 9; 11].

Hannune TaTynpoBKHU ¥ YeJI0BEKA MOJKET 0J1aroIo-
MPUATHO CKa3aThCA Ha YCTAHOBJIEHUN €TI0 JUUHOCTHU MJIU
B IIpoIiecce ero posbicka. OqHAKO, CleqyeT YUNTHIBATD,
YTO TATYUPOBKU MOT'YT OBITH yAAJIeHbl MM N3MEHEHbI.
Y nanenue TaTynpoOBKY 3aUACTYIO IBJISIETCSA Topasmo 00-
Jiee CJIO}KHBIM IIPOIIECCOM, YeM ee HaHeceHue, 0COOEHHO
B cJIyYae ecJid OHa SBJIAETCSA IIBETHOH (TpyaHee BCero
yIoaaAmoTes sKeaTble TurMeHThI) [17]. B HacTodAIee
BPeMsI BBIJEJISIIOT TAKKEe CIIOCOOBI YIAJICHUS TATYUPOBKHU
Kak KaMyduisk (HaHeceHUe Ha IPeKHIOI0 TATYUPOBKY
KPacuTeJisd TeJIeCHOTO I[BeTa), Kpuoxupyprus (yaaieHue
TATYUPOBKH IIOCPENCTBOM JKUIKOTO a30Ta), 3JIeKTPO-
Koarynanusa (yaajJeHue TaTyuPOBKU TOKOM BBICOKOM
YacTOTHI), MIANPOBKA KOKU U JasepHoOe yaaJeHue.
OnHako, BCe JaHHbIe METOIbI, B OCOOEHHOCTH KPUO-
XUPYPrusd, 9JeKTPOKOAryIAuA U MIIN(OBKA KOMXKH,
YacTo OCTaBJAIOT ImIpaMsbl [18, p. 386].

B HacTosIIEee BpeMsA CBeNeHNA O TAaTYNPOBKAX MC-
MMOJIb3YIOTCSA B PETUCTPAIIMOHHO-YUETHON U PO3BICK-
HOU IeATeJbHOCTH, IPU IIPOBEAEHUN CJIeICTBEHHbIX,
MIPOIleCCYaIbHBIX AefCTBUI, OIePATUBHO-PO3BICKHBIX
MepOoIpPUATHIi. AHAJIN3 PO3BICKHBIX OPUEHTUPOBOK
(Bcero 6b110 3yueHO 760 OPUEHTUPOBOK ), MaTEePUAJIOB
YTOJOBHBIX ne (Bcero 171) mokasasi, UTO TATYUPOBKU
yrnomMuHamTcA B 5,35% ciayuaeB, IPpU 9TOM cpeaHee
KOJINYECTBO YKA3bIBA€MbBIX XaPAKTEePUCTUK TaTyUPOBOK
B OTHOIIIEHUHY C IPYTUMU 9JI€MEeHTaM1 BHEIITHOCTY SIBJIS-
eTCsA JOCTATOYHO 0OJIBIINM U cocTaBiadeT 2,23. Bmecre
C TeM, Jallle BCeTO COTPYAHUKY IIPAaBOOXPAaHUTEIbHBIX
OPraHOB OI'PAHNYNBAIOTCS YKA3AHNEM MECTOIIOJIOMKEHI
(8100% cayuaeB) u comep:KaHus TaTyUPOBOK (B 93%
cayuaeB). Takue Ke XxapaKTePUCTUKU KaK pasMephl
U IIBET TAaTYHNPOBOK (DUKCUPYIOTCA ropaszio pesxe (B 2,1%
u 4,3% ciayuaes, COOTBETCTBEHHO). [laHHOE 00CTOSATEIb-
CTBO CBU/IETEJIBCTBYET O CJIOKUBIIIENCA OTPAaHNYEHHOM,
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yCeUeHHOU IpaKkTUKe (PUKCAI[MU CBeIeHUHA O TATYPOB-
Kax, KOrfa YKasbIBAlOTCS TOJBbKO UX OUEBUAHbBIE, UH-
(hopMaIMOHHO He NCUEePIIBIBAIOIINE, XaPAKTePUCTUKH.

B 97011 cBsI3U o1araeM HeoOXOAMMbBIM YCOBEPIIIeH-
CTBOBAaTb METOIUUECKYIO COCTABJISAIONTYIO AeATEILHOCTH,
CBSIBAHHOM ¢ cOOMpPAHMEM U NCIIOJIb30BaHUEM CBeJIeHU I
0 TATYUPOBKAX B KPUMUHAJIUCTUIECKON ITIPAKTUKE,
a B cayyae (PUKcAIUY MOCJeTHUX NeTaJbHO YCTaAHABIIM-
BaTh HE TOJHKO UX MECTOIIOJIO}KEHIE U COeP:KaHne, HO
¥ BeJIMYUHY (B IBYX U3MEPEeHUAX), GopMy, I[BET, CTUID,
ecJI BOBMOYKHO, TeXHOJIOTUIO HAHECEHU .

BoIBO/IBI M3 TAHHOTO UCCIECTOBAHUA U IIEPCIEKTUBBI
JadbHEeNIINX UCCIETOBAHNI B TAHHOM HalpaBJIeHUU.
PesysbTaThl IPOBEIEHHOTO UCCIEIOBAHUSA ITO3BOJIAIOT
clleJIaTh BBIBOJ, UTO B HACTOAIIEEe BpeMA TaTyUPOBKA,
IO IPUYKHE €€ MaCCOBOTO PACIIPOCTPAHEHU A, MOKET
BBICTYIIATH BAXKHBIM 9JIEMEHTOM BHEIITHEro o0JInKa
YeJI0BEKa B IIPOIlecce ero YCTAHOBJIEHUS U PO3BICKA.

OxHAaKO, B IPAKTUYECKON JeATeJbHOCTH IIPaBooXpa-
HUTEJIbHBIX OPTAaHOB IIPU COOMPAHUU U UCII0JIb30BAHUN
CBeJleHUII 0 TATYUPOBKAX CYIIEeCTBYET PAJ CIA0KHO-
creit. CBA3aHO 9TO, BO-TIEPBLIX, C MTOABJIEHNEM HOBBIX
BUJOB TaTyHUPOBAHUA (B TOM UHCJE TEXHOJOTUH UX
HaHECEeHUs), pACIIPOCTPAaHEHNEM paHee HEeM3BECTHBIX
CTHUJIEN TATYUPOBKU 1 OTCYTCTBHEM COOTBETCTBYIOIIEH
uH(GOPMAIINY B METOANUECKOI 1 YUeOHO! KPUMUHAI-
CTUUECKOM JUTepaType; BO-BTOPBIX C HAPYIIIEHUAMU
caMUMU COTPYAHUKAMHU IPAaBUJI KPUMUHATIUCTUIECKOTO
OIMCAaHMA TAaTYUPOBOK, KOTZA JOJKHBIM 00pasoM He
YKa3bIBAIOTCS BCE UX BasKHbIE XapaKTePUCTUKU. B aToii
CBsI3U HEOOXOJUMBIM CTAHOBUTCS COBEPIIIEHCTBOBAHME
MeToAuYecKoii 6a3bl COOMPAHUSA 1 UCIOJIb30BaAHUA
CBeIeHUII 0 TATYUPOBKAX B KPUMUHAJIUCTUUECKOMN
IpaKTHKe, AeTaJlbHad (PUKCAIUA IIOCIeTHUX B COOT-
BETCTBYIOIUX PO3BICKHBIX, PETUCTPAIINOHHBIX U HHBIX
IOKYMEHTaX.
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NOHATUE, BUAbl U 3BHAYEHUE bBOAUMOJNOUKALNN
AN KPUMUHAJIUCTUYECKON NMPAKTUKU

CONCEPT, TYPES AND IMPORTANCE OF BODY MODIFICATION
FOR FORENSIC PRACTICE

AHHOTaAuMA. B CTaTbe paccmMaTpuBatoTcs geuHuLmm 6oguMoguduKaLmm n uHbIX NOHATMIA («Mogudukaums Tena», «coma-
Tuyeckme Mogndukaumm»), pa3paboTaHHbIX B ICMXON02MM, NICUXMATPUM, STHOI02MM 1 gPy2mX HAYKAX g/1sl 0O03HAYEeHMS YMbILL-
JIeHHO20 M3MeHeHUs! Tend. [IPUBOGATCS MHEHMS ydeHbIX gabHe20 3apybexbsi OTHOCUTE/IbHO GaHHbIX MOHATUI. OnpegensioTcs
CYLLHOCTHble 4epTbl 60gMMOgnuUKaLmm, K KOTOPbIM OTHOCATCS CO3HATEbHOCTb M3MEHeHMs Ted; 00yCNI0BIEHHOCTb PUTYA/b-
HbIMM, 3CTETUYECKMMM, COLMOKYbTYPHBIMU U MCUXON02UYECKUMU MOTUBAMM; HE3ABUCUMOCTb OT MEgUUMHCKMX MOKA3AHMIA;
OTHOCMTE/IbHAS YCTOHYMBOCTb; PePIeKTOPHOCTb, MHGMBUGYAIbHOCTb. OBOCHOBLIBAETCS HEOOXOGUMOCTb BK/IOYEHMS MOHATHSA
«bognumognuKkaumsi» 1 e2o0 CUHOHUMOB («MogUPuKaUMs Tena», «comaTnyeckas Mogueukams», «6ognmog», «bogmog),
MOHSATI 0003HAYAIOLLMX PA3HOBMGHOCTU GAHHOR20 ABEHMS (MUPCUHR, CKAPUPUKALMS U T.M.) B HAYYHbIN S3bIK KPUMUHAIN-
CTUKN. DOPMynnpyeTcs onpegeseHne NoHATUS «boguMognPuKkaums» NPUMeHUTeIbHO K Hayke KpUMUHAAMCTIKe. [1puBogsTcs
knaccngukamm bogumogndmkaumii, paspaboTaHHble yyeHbIMU B PA3IMYHbBIX OTPACASIX 3HAHWS. DOPMYyMPyeTCs aBTOPCKAs
knaccudukaums 60guMognUPUKaLmii, OCHOBAHHAS HA ydeTe YeTbipex OCHOBHbIX KpUTepueB: MecTd pacroioeH!sl; TeXHO02MM
BbIMOJIHEHWSI; CTeneHn YCTONYMBOCTY; HAIMYMS M MPU3HAKOB akceccyapoB. OnucbiBaloTcs Hanbonee BCTpedaemble B KpUMM-
HA/IMCTNYEeCKOI NPakTuke BUgbl GOgUMoguuKaLmii (TaTympoBaxme, MMPC1He, CKapUPUKALMs, MMMAAHTbI) U X PA3HOBUGHO-
cTu. [lepedncasiioTcs NPU3HAKM, XapakTepu3yloLyme pasinyHble BUGbl MOGUPUKALMI Tend; NpU3HAKH, yKasbiBalowme Ha mx
B1gOM3MeHeHue 1 yganeHne. O603Ha4aTCs OCHOBHble Mpob/ieMbl, CBS3aHHbIE C PUKCALMeli 1 CMoIb30BAHMEM CBegeHMi
0 60gnmMogu@uKaLMsIX B PaKkTU4ecKoi gesTenbHOCTM MPABOOXPAHMTE/IbHbIX OP2AHOB, MPegazarTcs MyTh ux peleHms. 06o-
CHOBbIBAETCS Mgesi 0 He0bX0gMMOCTH 271y6OKO20 M KOMIIEKCHO20 KPUMUHAINCTNYECKO020 NCCIegoBaHms 6ogumogndmkamm.

KnioueBble cioBa: 6ogumogungukaLms, TaTympoBaHue, MMpCH2, CkapudnkaLms, UMIIAHTbI, KPUMUHAMCTMYECKAs MPaK-
TUKG, YCTaHOB/IEHMe Ye/I0BEKA.

Summary. The article discusses the definitions of body modification and other concepts («modification of body», «somatic
modifications») developed in psychology, psychiatry, ethnology and other sciences to denote intentional change of the body.
The opinions of foreign scientists regarding these concepts are given. The essential features of body modification, which include
the consciousness of a change in the body, are determined; conditionality by ritual, aesthetic, sociocultural, and psychological
motives; independence from medical indications; relative stability; reflexivity, individuality. It justifies the need to include the
concept of «body modification» and its synonyms («modification of body», «somatic modification», «bodymod>», «bodmod»),
concepts denoting varieties of this phenomenon (piercing, scarification, etc.) in the scientific language of criminology. Formulat-
ed definition of the concept of «body modification» in relation to the science of forensics. Classifications of body modifications
developed by scientists in various branches of knowledge are given. The author’s classification of body modifications is formu-
lated, based on four basic criteria: location; execution technology; degrees of stability; presence and signs of accessories. The
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most common types of body modification in forensic practice (tattooing, piercing, scarification, implants) and their varieties are
described. Lists features that characterize various types of body modifications; signs indicating their modification and removal.
It identifies the main problems associated with the fixation and use of information on body modification in the practice of law
enforcement agencies, suggests ways to solve them. The idea of the need for a deep and complex forensic investigation of body

modification is substantiated.

Key words: body modification, tattoo, piercing, scarification, implants, forensic practice, search of a person.

Hoc'raﬂomca nmpo6sieMbl. B KpUMUHAIUCTUUYECKOI
MpaKTHUKe KJIIOUEBYIO POJb AJA YCTAHOBJIEHUS
YyeJIoBEeKa II0 OTOOPakKeHUAM €ro BHEIITHOCTU WMeeT
nHGOPMAIIUA O HAJUYNU B Hell KaKUX-J11ub0 ocoOeH-
HocTeli. B unciie Takux 0co6eHHOCTEN BBIAEISIOT Pas-
JIUYHBIE CO3HATEJIbHbIE 1 HeCO3HATeIbHEIE (BPOKICH-
Hble, TPUOOpPeTeHHbIE) W3MEeHEeHUs
B mHacrosdiiee BpeMs Bce 00JbIllee pacipocTpaHeHUe
[MOJIyYaOT CO3HATEIbHbIE U3MEHEeHU S TeJla YeJI0BeKa,
I 0003HAUEHUsS KOTOPBIX B HAYUHOM JIMTEpaType
HUCIOJIbL3yeTCsI TEePMUH «OomuMomuuranusas («Mo-
aupuKamusa Teaar, «00AMoa», «bogumon» (OT aHIII.
Body modification — mogupuramusa rena)) [1, c. 56;
12-13]. B pYCCKOSABBIYHON KPUMUHAJIUCTUYECKON
JUTEpaType, B OTJIMUYMNE OT 3apyOe:KHOM, 00AUMMOIN-
duKausa ABIIEeTCS MaJOKUCCIeI0BaAHHOI (3a MCKJIIO-
yeHMEeM TaKoro eé BMUAA, KaK TaTryupoBaume) [2; 9],
B CBSI3U C Ue€M COTPYAHUKHU IIPABOOXPAHUTEIbHBIX OP-
raHOB MMEIOT OIPeIejIeHHbIe TPYLHOCTH IpU (puKca-
1Y CBeleHNnII 0 e€ IPosBIeHUSIX. BMecTe ¢ TeM, n3-3a
BO3pAacTaroleil pacIpoCTPaHEHHOCTH, MOAUMUKAIIUNA
TeJia MOTYT UTPATh BAXKHYIO POJIb B IpOIlecce UIeHTH-
duxanuy yeJoBeKa.

AHamau3 mociaeTHUX UCCIACTOBAHUN U MyOJINKAIIHI.
Bomnpockl, cBsizaHHBIE C MCIIOJIb30BAHNEM B KpUMUHA-
JIUCTUYECKON MPaKTUKe CBeeHUI 0 MOAUDUKAIIUIX
BHEIITHET0 00JINKa paccMaTpuBaiuch B paborax C. Biak,
A.T. Bpounukosa, T. Tommicorna u ap. [2; 4; 11; 12;
14]. OgHaxo, B JaHHBIX UCCJIEIOBAHUAX OTCYTCTBYIOT
aHAJIU3 MOHATUA «00ANMOAUMPUKAIIN» , KIacCu(pUKa-
11 €€ Pa3HOBUAHOCTEN, HAallpaBJIeHUA BOSMOKHOTO
HWCIOJIb30BaHUS B KPUMUHAJIUCTIUYECKON IPaKTUKE.

®opmyaupoBKa 1eaeii crateu. [less HacTOAIIEH
CTATBhU 3aKJIOYAETCA B OIIPEIeIeHUY TOHATUA «00Iu-
MoOOU(UKAIIUA» IPUMEHUTEIbHO K HayKe KPpUMUHA-
JUCTUKeE, pa3paboTKe KjacCcu(UKAIIUN PA3IUUHBIX
BUIOB 6OAUMOAN(DPUKAIINN, YCTAHOBICHUY MIEPCIEKTUB

BHEIITHOCTH.

Pa3BUTUA JAHHOTO BOIIPOCA.

HN3mo:xeHne 0OCHOBHOTO MaTepuaJia. B HacTodaIee
BpeMs TEPMUH «00auMOAU(PUKAIINSI» YIIOTPEOIsIeTc
B pusiocopuu, STHOJOTUHU, COI[TUOJIOTUU, ICUXOJIOTUHA,
ICUXUATPUU, a TAKIKE B KPUMUHAJUCTUUYECKUX UBbI-
CKaHUAX CTPAH JaJbHEro 3apyoe:kbd. [[Jid KpuMuHaII-
CTUYECKUX MIKOJI CTPAH IOCTCOBETCKOTO IIPOCTPAHCTBA
STOT TEPMUH SABJISIETCS HOBBIM.

ITo muenuUI0 poccuiickoro conuosora A. B. BopoHoBoit
6omuMOnM(UKAIINA 3TO «BUAOU3MEHeH1e, IIpeodpaso-
BaHUWe, MOIM(PUKAIIUA TeJla, C [[eJIbI0 €70 YKPAIITeHU
IIyTeM HaHeCeHUS Pa3JIMYHBIX XyI0KEeCTBEHHbBIX II0-
BpeKIeHUI, T100 YIYUIIIeHU eT0 BOBMOKHOCTEN » [3,
c. 110]. E. A. Tankuna u A. B. JlertsapeB Mmogudurauei
TeJia Ha3bIBAIOT «JIIOObIE M3MEHEHUA XUPYPTUUECKOTO
xapakTepa, IPOU3BOAUMEBIE YeJIOBEKOM Ha COOCTBEH-
HOM TeJjie u 0e3 MeIUITMHCKUX ITOKa3aHuii» [5, c. 91].
N. A. T'puabKO 110 MOAUGUKAIINAMYA TeJIa, KOTOPhIE OH
HaA3bLIBAET COMATUYECKUMU, IIOHMAaeT «IIpeJHAMepeH-
HbIe HAPYIIIeHUA [eJTOCTHOCTH MU U3MEeHEeHUA (DOPMbI
OpPraHOB YeJ0BEYECKOT0 TeJia, IPOBOAUMEBIE B PAMKaX
PUTYATBHON MPAKTUKU WJIN 3CTETUUYECKUX HOPM U 00-
YCJIOBJIEHHBIE COITUOKYIbTYPHOMI cucTeMoii» [7, c. 82].
H. A. Tlonbckas onpenessierT 60guMoanpuKamuo Kak
«MCKYCCTBEHHOE N3MEHEHUE TeJIa, OCYIIECTBIIIEMOE II0
5CTETUYECKUM, COITNATbHO-UIeHTU(UKAITNOHHBIM, Pe-
JINTUO3HBIM MJIV TICUXOJIOTUUYECKUM MOTUBaM» [8, c. 43].
A.TO. YykypoB paccMaTpuBaeT 004UMOIU(PUKAIINIO KaK
c1rocob 1 MeXaHu3M CaMO3all[AThI ¥ CAMOUAEHTU(UKAIIII
B yCJIOBUAX MHMOpMaImonHoro obmtectsa [10, c. 149].

Kpumunanucte: C. Bask u T. Tommncox (S. Black,
T. Thomson) moJyiaraimT, 4TO IOHATHE «00IUMOLUPI-
KaIus» SBJSETCS OUEHD IMNPOKUM U OXBAaThIBaeT pas-
JINYHbBIE U3MEHEeHU TeJla YeJIOBeKa 110 HeMeAUIINHCKUM
npuyuHaMm [15, p. 379]. OcHOBHBIM KpuTepuem 601u-
MoAM(pUKAIINY 3TU YUEeHBbIe CUNTAIOT €€ CO3HATEbHBIM,
3CTEeTUUECKIIT, OOPSSOBLII XapaKTep.

Ananus comep:kaHnsd IPUBeAeHHBIX ONpeae e it
MOHATUA «00ANMOAUMUKAIIUA» ITO3BOJISIET BBIIEIUTh
B 9TOM ABJIEHUU TaKWe CYIIIHOCTHBIE YePTHI KaK: CO-
3HATEJILHOCTb U3MEHEHU Tesia; 00yCIOBJIEHHOCTh PU-
TYaJIbHBIMU, 9CTETUUECKUMU, COITNOKYJIbTYPHBIMU
U IICUXOJIOTUUECKUMU MOTUBAMM; HE3ABUCUMOCTb OT
MeIUITMHCKUX MOKa3aHW; OTHOCUTEJIbHAS YCTONUM-
BOCTBh. C TOUKU 3peHUA KPUMUHAJIUCTUKU OCOOEHHO
BasKHA BO3MOYKHOCTH OTOOpaskeHusAa 6oguMonuduKa-
MU B COSHAHUM APYTHUX JIIOAEN M HAa MaTEePUATbHBIX
HOCHUTEJISIX, & TAKYKE TO, YTO MOAUMDUKAIINY TEJIA MO-
T'YT BBICTYIIaTh B KauecTBe 0COOBIX (OPOCKUX) IPUMET
ycTaHaBJIMBaeMBbIX JIUIL, CIIOCOOCTBOBATH OBLICTPOMY
BBIJIeJIEHUIO UeJI0OBEeKa B TOJIIIE.

Ha ocHOBaHUU U3JI0KEHHOTO IIOJIATAEM, UTO IO/
bomuMonmUKaIe caelyeT MOHNMATh He CBSI3aHHOe
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C MeIUIIMHCKUMU IOKA3aHUSIMU CO3HATEILHOE YCTO-
yuBoe (OTHOCUTEJILHO YCTOMUNBOE) UBMEHEHUE Tejia
yeJioBeKa (ero uacreit), o00ycJa0BJIeHHOE PUTYAJTbHBIMU,
9CTETUYECKUMU, COIUOKYIbTYPHBIMU U TICUXOJIOTHAYE-
CKUMU MOTHUBAMU.

Bce Buans Mmogudukauy Tesa (TaTynpoBaHue, mrpa-
MUPOBaHUe, INPCUHT U T.II.) 3aMCTBOBAHBI Y HAPOIOB
Pas3HBIX CTPaH MUPAa U UCTOPUUYECKUX 90X [1, c. 56].
W. B. BornapeHKo K Mogu(pUKAI[UA TEJIa OTHOCUT Ta-
TyupOBaHUWe, IUPCUHT, ImpaMupoBanue [1, c. 81].
A. B. BoponoBa B uncJe oogumoauduKamunii paccma-
TPUBAET CILIUT SI3bIKA, IOKPBITHE TeJIa TATYUPOBKAMU,
HaHeceHUe IIIPaMOB, BKaJbIBaHUe (DU3PaCTBOPA B KOKY
TOJIOBHI, IOABEININBaHUE Ha KPIOKax (suspension),
BUIOU3MeHeH1e (DOPM YIIei, TeKopaTuBHbIE aMITyTa-
IIUY, BHeAPEHNE CUINKOHOBBIX JIN00 METAIMUECKIX
UMILJIAHTOB, pacceueHre U quaaiiHepcKoe oopMieHne
TIOJIOBBIX OPTAHOB, YKPAIlleHe OPHAMEHTOM BeK [ 3,
c. 109]. C. . BopomuiuH Bce cCO3HATEIbHBIE U3Me-
HEHUA TeJia IOoApas3esny Ha JBe TPYIIIbI: 00paTuMble
monuduranuu (6e3 MoBpesKAeHNA TeJa) — pacKpacka
TeJia, HOIIIeHUEe YKPAIIIeHWIT, MAaHUITYJISIINY C BOJIOCAMU
(TIpuuecKu u OKpaIlinBaHue), MAaHUIIYJISIIAYN C HOTTSIMU,
MUHUMaJbHBIN IUPCUHT; HeoOpaTuMas MOAUDUKAIINA,
XapaKTepUs3yoIasaca SBHBIMU 0€3BO3BPATHBIMU U3Me-
HEHUAMU TeJia (IUPCUHT, CKapuMUKaAIUsa, TOHHEJH,
UMILIAHTAIINN, YMBIILJIEHHBIEe Te(pOpMAaI[iy U aMIIy-
TaluM yacteu Tena u T.1.) [4, c. 43]. . A. I'puabKO
B 3aBUCUMOCTH OT IIPUHAAJIEIKHOCTH MOgu(MUKAI U
ompeJeJIeHHBIM YacTAM TeJia BbiaeasaeT 1) mogudu-
Kanuu yepena (Zedopmanum u TperaHAIUN) U JUILE-
BOTO OTHeJsa: nmpobomenusd u gepopmanuu ryb, Hoca,
sA3bIKA (HaJgpe3aHue), 3yOHOU cucTeMbl (nedopmanumu
3y00B 1 UX yIajieHue), yirei (cTaHgapTHOE IIPo60o-
IeHue OJis HOIIeHUS ceper UM NHBIX YKpalleHni,
IJIA PACTAKEHUSI MOUYKHU, OTTATUBAHNE MOUYEK IIPU
TIOMOIITY CIIEIUAJTBLHBIX TPY3UKOB); 2) MOAU(MUKAIIUIO
KOpIlyca U II0JOBBIX OPraHoOB (MY KCKOe U KEeHCKOoe
obpesanue, moapesanue, npobogenne (obpasoBanue
CKBO3HOT'O OTBEPCTHA) U OCKOILJIeHNE); 3) UCKYCCTBEH-
Hble U3MEHEeHUA KOHeUHOCTeH (aMImyTamuio pajsaur
maJablieB, AeopMaIinio CTynHei); 4) MmoguuKauu
KOYKHBIX MOKPOBOB (CKapU@UKAIUU U TATYUPOBKM)
[6]. A.IO. UykypoB B umcje pa3HOBUAHOCTEH 601MMO-
IU(PUKAIUY Ha3bIBaeT CTAMIMNHT, CIINTUHT, CKAPU-
uramuio (IIpaMupoBaHue), BCe BUIbI O0AUISHHTHUHTA
(6omu-apta) [10, c. 148]. C. Bask u T. TomIicoH B Ka-
YyecTBe Pa3HOBUAHOCTEH 0oquMOI(PUKAIIIN paccMa-
TPUBAIOT 1) KOXKHYIO MOAUMUKAIINIO: TIOCTOIHHYIO
U BPeMEeHHYIO TaTYUPOBKY; IIpaMUpoBaHue (CKapu-
dukamnuio): 6p9HAUHT (BBIXKUTAHUE, KJIeHIMeHUe),
BbIpe3aHUe (UCTepaHUe) KoK, XUMUUYECKYIO CKap-
duramuio; 2) BcTaBleHUe MOAKOKHBIX (cybmepMab-
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HBIX) UMIIJIAHTOB; 3) BCTaBJIE€HUE TPAHCAEPMATbHBIX
UMILIaHTOB (IMPCUHT, KOPCETHBIN TUPCUHT, TOHHEJIH,
MukKpozepmassb) [15].

YkaszaHHBIE PA3HOBUIHOCTY O0UMOINMPUKAIINIH TT0-
3BOJIAIOT CUCTEMATU3UPOBATD MX 10 UeTHIPEM OCHOBHBIM
KpuTepuam: 1) Mo MecTy pacmoJIoKeHUA: MOAu(pUKa-
MU TOJIOBEI, JINIA, HOCA, YIIIeH, KoMK U NHBIX YacTel
Tesa; 2) 10 TeXHOJIOTUHY BHITIOJIHEHUA: TaTyUPOBaHUE;
ckapudukanug (IIpaMupoBaHne); BCTaBJICHIE M-
IJIAHTOB; ITyTEeM MHBIX MOBPEKACHUN U e opMaIiui
(upobomenue (IIPOKOJ)), aMIOyTaIlusd; 3) IO CTEIIeHN
YCTOMYUBOCTU: YCTONYMBBIE, HEYCTOMUUBEIE; 4) IO
HaJIMYUIO aKCeccyapoB: C HAJIUYMEM aKCeccyapos, 6e3
HaJIUYUs aKCeccyapos.

OnHoit M3 caMbIX PACIIPOCTPAHEHHBIX ABJIIETCA KO-
Hada MoauduKaIlusi, u, B YaCTHOCTH, TaKOI €€ BU, KaK
raryupoBanue. Ilog TaTyupoBKaMu IOHUMAIOTCSA Pas-
JUYHBIE N300pasKeHus Ha TeJie YeJIOBeKa, 00pa3soBaHHBIE
BBEJIEHUEM IIOJ ero KoKy (COAPaHHYIO, TPOKOJIOTYIO
WJIY PACCEUEeHHYI0) KpacsaIero murMeHTa. Pasiuyumubie
HCCJIeJOBAHMS ITIOKA3BIBAIOT, UTO 22% My uuH 1 26 %
sgenruH B CIITA u 23% eBpoIeiicKkoro HaceJIeHus B BO3-
pacte ot 15 g0 29 et uMerOT 110 KpaiHel Mepe OIHY
TaTyunpoBKy [11-12].

MeHee pacIpoCTpaHeHHBIM CII0CO00M MOAU(MUKAIINH,
yeM TaTyarK, ABJIAETCA CKapupuKanmsa («IIpaMupoBa-
HUEe»), KOTopasd IpeAIoaraeT co3aaHme TOBPeKIeHI I
Ha KOJKe, YTO IPUBOIUT K 00Pa30BAHUIO KEJTOUTHBIX
pyo61oB. CyliecTByeT HECKOJIbKO THUIIOB CKapUDUKAIIIH.
B zaBucumocTu ot crioco6a HaHeceHUs: 1) OpeHagUHT —
HaHeceHUe Ha KOXKY ropAYero UiIn X0J0AHOTO MeTajia,
2) Hagpes — IpeamnoJiaraeT CoO3MaHUe CIeIOB Ha KOXKe
nyTeM eé paspesaHus (KaK IIPABUJIO, CKAJbIIEJIEM);
3) maereHue — yhaJieHUe YYACTKOB KOKU (BKJIOUYAET
HapesKy TPeX I0JOCOK KOKHU C ITOCJIeAYIOIINM X TLIe-
TeHreM Yepes OTKPBITYIO pany; 4) TpaBjaeHue — 0 CyTH
«beJtast TATYUPOBKA» C UCIOJIb30BAHUEM TPAIUITNOHHOMN
SJIEKTPUYECKON MAIITMHEI [JIs TATYUPOBKHU JJISA IIepeHoca
n300paskeHns HAa KoMKy 0e3 KpacuTes.

BcrasieHre UMIIJIaHTOB B TEJIO UYeJIOBEKA MOJKET
OBITH BEIPAKEHO B (hopMax cydepMaIbHOM 1 TPaHCIeP-
MaabHOI Moaudukanuii. Cy6aepMmaabHas MOTuPUKa-
U ABJSETCSI METOLOM TPaHchopMaIuy Tejia, B X0Ie
KOTOPOU 00beKThI, 0OBIYHO U3TOTOBJIEHHEIE 3 CUINKOHA
uu TedIOHA, BJKUBJIAIOTCS IO KOXKY.

TpancaepmMaabHaA MOAU(PUKAIINAA IPEAIIOIATAET
BHeJpeHUe 00'beKTa B YACTH TeJIa YeJIOBeKa TaKUM 00-
pasom, 4YTOOBI OAHOU 13 CTOPOH 3TOT 00BEKT HAXOLUJICS
cHapy:u. TunuuHoOi TpaHCAEePMAJIbHON MOAU(DUKA-
muel ABJIAETCS MUPCUHT, «TOHHEJIU» (KOJIbIeBUIHOE
yKpallleH1e, BCTaBIsgeMoe B MOUKY yXa (MHbIe YacTu
TeJsia), o0pasyroliee B HEM KPYIJIOoe OTBEPCTHE AuaMe-
TPOM 10 5 C¢M).
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IIpucyrcrBue 6oguMOAU(PUKAIINI Y UeJIOBEKAa MO-
JKeT 6JIarOIIPUSITHO CKAa3aThCAd HA YCTAHOBJIEHUU €TI0
JIMYHOCTU UJIU B IPOIeCCe €T0 PO3BICKA IIPU YCIOBUH
IIpaBUWJILHOU (DUKcanuu cBefeHuit o Heli. ITosTomy B ciry-
yae KPUMUHAJIUCTUYECKOTO ONMUCAHUA 00AuMOau(p M-
Kaluy HeoOX0IMMO AeTaJbHO 3a(pUKCUPOBATE €€ BU,
MEeCTOIIOJIOKe e, (POpMY, pasMepshl, I[BET, XapaKTepu-
CTUKU aKceccyapa (Ipu ero Hajauuyuu). [Ipensarcrsuem
JIJIS UCIIOJIb30BaHUA CBeeH il 0 6oguMoaupuKaIum
B KPUMUHAJTHUCTUYECKUX IEeJIAX MOYKET OBITH TO, UTO
PO eé pa3sHOBUIHOCTUH 1 CBA3AHHBLIX C HIMU aKCeCCy-
apoB MOJKeT OBITh yJaJieH niu usMeHeH. TaTynpoBka,
HaIpuMep, MOKeT ObITh yAaleHa KaMy(hJInPOBaHUEM
(HaHeceHmeM Ha IIPEKHIOI0 TATYUPOBKY KPACUTEIS Tejie-
CHOTO I[BEeTAa), KPUOXUPYpPruei (yaaaeHneM TaTyuPOBKHT
IIOCPEICTBOM JKUIKOTO a30Ta), SJIEKTPOKOATYIAIUEH
(ymaseHmeM TaTyUPOBKHU TOKOM BBICOKOI UaCTOTHI),
LI OBKOM KOKY UJIU ITOCPEACTBOM Jiadepa; MUPCUHT
U «TOHHEJIN» YAAJISIeTCSI CHATHEM COOTBETCTBYIOIIEro
aKceccyapa. Bmecre ¢ TeM KaK caM IIPOIIECC BHITIOJIHEHUA
bomuMoOnU(MPUKAIINY, TAK U TIPOITECC e€ yaAJTeHUA UIN
M3MEHEeHUS COIIPOBOKIAETCS OCTABJIEHNEM HA TeJe ue-
JI0OBEKa XapaKTePHBIX CJIe0B (IIOBPEKIeHNi1), KOTOpPbIe
TaK’Ke MOT'YT OBITh 3a(DUKCUPOBAHBI U UCIIOJIb30BAHbBI
B IIPOIlecCe YCTAaHOBJIEHUA JUUHOCTH.

Amnanus MTpaKTUKU ITOKa3bIBaeT, UTO B HACTOAIIEe
BpeMsi B PO3BICKHBIX OPUEHTUPOBKAX U MaTepuaiax
YTOJIOBHBIX A 00uMOIu(PUKAIINY YKa3bIBAIOTCS 0~
BOJIBHO uacTo (B 760 n3yyeHHBIX PO3BICKHBIX OPUEH-
TUPOBKAX OHU YIOMUHAJUCHL B 5,7% cayuaes; B 171
yrosoBHOM geje — B 3,2% cJuyuaes). Bmecre ¢ Tem,
B IIOIABJIAIOIEM OOJBITUHCTBE (GUKCUPYETCA TOIBKO
By MmoauduKanum Teaa u eé pacmoaoxkenue (B8 100%
cayuaeB). Takue ke xapaKTepUCTUKU 00T MOIU(P M-
Kalui KakK IBeT, pa3dMephl, KOJIMUYECTBO, a PAaBHO OT-

JIMUUTEJbHBIE UePTHI COOTBETCTBYIOIINX aKCEeCCyapoB
(mupcuHra, TOHHEJIEH U T.1I.), KaK IPaBUJIO0, UTHOPUDPY-
forcsa. Hapsaay ¢ u3BeCTHBIMU IPUUYNHAMHU O0BACHATH
JMaHHOe TIOJIOYKeHe IeJI MOKeT He3HaHNe COTPYIHUKAMU
IPaBOOXPAHUTEIbHBIX OPTaHOB HAMMEHOBAHUM 1 XapaK-
TEePHBIX, BAXKHBIX JJIA ITOCJIEAYIOIIEr0 yCTaHOBJIEHUd,
YepT HeKOTOPBIX BUI0B 00AuMOA(UKAIINHA, OTCYTCTBLE
MHAOPMAIIUY O HUX B YUEOHUKAX U IT0COOUAX KPUMU-
HAJUCTUYECKOI HAIIPABJIEHHOCTH.

BhIBOIBI M3 JTAHHOTO MCCIETOBAHMS U MEPCIEKTHBBI
IaJbHEeNNINX UCCIeIOBAHNI B JaAHHOM HATIPABJIEHUM.
PesyabTaThl IPOBEeLeHHOTO NCCIEJOBAHMS [O3BOIAIOT
cleaTh BBIBOJ O TOM, UTO B HACTOSIIlee BpeMs Haspesa
HE00X0UMOCTh KOMILJIEKCHOI'O 1 CUCTEMHOT'0 N3YUeHU I
B KPUMUHAJIHUCTUKE TaKOTO ABJIEHUA Kak 6oguMmonuu-
Kamusd. Byayuu mouaTreM coOnpaTeJbHBIM, 3aPOLUB-
IIIMMCS B TYMaHUTAPHBIX HAYKAaX, 00UMOIN(PUKAIIIA
o3HaUaeT Ji000e, He CBA3AHHOE C MeIUIIMHCKMU II0KAa-
3aHUSIMU, CO3HATEJIbHOE, YCTOHUNBOE (OTHOCUTEIHLHO
ycTOoliuMBOE) U3MEHEHNE TeJia YeJoBeKa (ero uacreii),
00yCJIOBJIEHHOE PUTYAJbHBIMU, 9CTeTUUYECKUMHU, CO-
IUOKYJIbTYPHBIMU 1 IICUXOJOTMUYECKIMU MOTUBAMU.
Hanwnuwne 6oguMoaupuKanmuy y ueJJoBeKa nMeeT BasK-
HOe 3HaUeHNe JJId KPUMUHAJINCTOB, ITIOCKOJIbKY MOKET
6JIAaTOIPUATHO BIAUATH HA YCTAHOBJIEHUE JUIA U €r0
PO3bICK. AHAIN3 KPUMUHAJIUCTUIECKON TPAKTUKH,
BMECTe C T€M, IIOKa3bIBAaeT HU3KYIO BOBJIEUEHOCTh CBe-
IeHui o boguMoIn(UKAIIUAX B IIPOIIECC YCTAHOBJIEHU S
1 PO3BICKA UesioBeKa. McupaBiasaTh JaHHYIO CUTYAIIIIO,
110 HAIIeMy MHEHUIO, JOJKHBI, B TOM YUCJIE U YUeHbI-
e-KpUMUHAJUCTEI, OT KOTOPHIX TpebyeTcs Gosee me-
TaJIbHOE MCCJIe0OBaHNEe COBPEMEHHbBIX Pa3HOBUTHOCTEH
6ogumMoIn(PUKAIINH, OIIPeAJieHe HallpaBJIeHU U CIIO-
Cc000B HCII0JIL30BAHNA NH(MOPMAIIUN O HUX B KPUMUHA-
JUCTUYECKON TpaKTUKe.
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OCObJIUBOCTI PO3IN44y Cyaom yroam nepo nPUMUPEHHA
OCOBEHHOCTU PACCMOTPEHUA COIMALIEHNA O NIPUMUPEHUN
FEATURES OF CONSIDERATION OF THE RECONCILIATION AGREEMENT

AHoTauif. ABTOPOM 3QiViCHeHO aHANI3 GiANIbHOCTI CYgy Y KPUMIHANbHOMY MPOBAGXEHHI Ha NigcTasi y20gu npo npumm-
peHHs. OcobaMBOCTi po32asigy y20gu y NigeoToBYOMY MPOBAGIKEHHI, SIKLLO yeogy OY/10 YKkaageHo Ha cTagii gocygoBo2o po3ci-
gyBAHHA. K nNpasmio, Ha Lin CTagil KPUMIHAIbHOR0 MpoLecy Cygy He HagarTbCsa MATepiann KpUMIHA/IbHO20 NPOBAGXKEHHS,
OKpiM y20gH, 00BMHYBA/ILHO20 AKTY, PO3MMCKM PO OTPUMAHHS KOMii 00BUHYBA/IbHO20 AKTY TA PeECTPy MATepianis gocygoBo2o
po3ciigyBaHHA. Lje, y CBOIO 4epey, yCKAAGHIOE MepeBipKy y20gu Ha BigrnoBIgHICTb BUMO2AM 3AKOHY TA HEe gae MOX/IMBOCTI rnepe-
BMJAETLCA HAGAHHS CYJOM MOXKIMBOCTI CTOPOHAM YTOYHEHHS YKIAgeHOi y20gu, BHeCeHHS BIignoBigHUX 3MiH go Ii 3MICTy, aKi
He MOXYTb CTOCYBATMCS KBANIQpiKaLii KpUMiHAIbHO20 MPABOMOPYLLEHHS, L0go K020 OY/10 yKadgeHo y20gy, cPopmyboBaHOI
nigo3py 4n 00BMHYBAYEHHS.

B poborTi po32nsiHyTO npouecyanbHi gii, ki cyg 3000B’A3aHMIA 3qiACHUTY nepeg NPUAHATTAM NPOLECYaIbHOR0 PillieHHs CTO-
COBHO y20gu Mpo NpUMMUPEHHs (BUPOK HA MIGCTABI y20gu Yn yxBaAad rnpo BigMOBY B 3aTBepgXKeHi y2ogu). Taki gii cripamMoBaHi
Ha nepeBipKy gobpOBINbHOCTI YKAAGEHHS Y20gu | YCBIGOMAEHHS CTOPOHAMM Y20gu il HACAIgKIB. TaKUM YUHOM, NpegmeT KpUMi-
Ha/IbHOR0 MPOLIECYAIbHOR0 Mi3HAHHA CYqy npu Po32/agi y20gu, HA BIGMIHY Big 3a2a/1bHO20 MOPAGKY CYygoBO20 PO32/1Sqy Kpu-
MIHQA/IbHO20 NPOBAGXKEHHS, 0OMeXeHO gocaigxKeHHIM 0OCTABUH, sIKi CTOCYIOTbCS 3MICTy y2ogu Ta nopsagky i yknageHHs. Taka
0OMexeHICTb Mi3HAaBA/bHOI GisiIbHOCTI Cygy Moxe OyTu MosicHeHa crieun@ikoro NopsAgKyY 3aCTOCYBAHHS Y20g Y KPUMiHAbHOMY
NPOBAG)KEHHI, NPIOpUTeTHe 3HAYEeHHS B AKOMY HAQAETbCA JOCARHEHHIO CTOPOHAMM KOHCEHCYCY, WO BU3HAETHCA IOPUGUYHO
3HAYyLWMM BUPOKOM Cygy. OGHAK, BUPILLYIOYM MUTAHHA AKi MAIOTb 3HAYEHHS /1S NepeBipKn y20gu, Cyg MAE KepyBaTucs BHY-
TPILLUHIM MepeKoHaHHSIM, sIKe [PYHTYETbCS HA TUX QAKTUYHMX GAHMX, L0 3'ICOBAHO HUM B CYGOBOMY 3dCIGAHHI i sIKi Y CBOIl
CYKYMHOCTi HAQatoTb MOX/IMBICTb YXBA/IMTU CIIPABEG/INBE PillIeHHS.

Knrouosi cnosa: y20ga, y20ga npo npuMmpeHHs, npouecyaibHui mopsagok, CygoBuii po3a/g.

AHHOTAUMA. ABTOPOM OCYLLEeCTB/IeH aHAIM3 gesiTe/IbHOCTU Cygad B y20/10BHOM MPOM3BOGCTBE HO OCHOBAHMM COR/1ALLIEHNS]
0 npumupeHn. OCObEHHOCTU PACCMOTPEHMS COALLEeHNS B T0J20TOBUTeIbHOM MPOM3BOGCTBE, eC/u Co1dLLeHye MMeN0 MecTo
Ha cTagum gocygebHo20 pacciegoBaxms. Kak npasuio, Ha 3Toki CTaguu y20/10BHOR0 NpoLecca Cygy He npegocTaBasioTcs mate-
pyabl y2010BHO20 MPOM3BOGCTBA, KpOMe Co/1aLLeHNs, 00BUHNTEIbHO20 AKTA, PACMMCKM O MOyYeHUN KOMnn 0OBUHUTE/IbHOR0
aKTa 1 peecTpa MaTepuanoB gocygebHo20 pacciegoBarus. ITo, B CBOIO 04epegb, YCIOKHSIET MPOBePKY COIALLIEHMS HA COOT-
BeTCTBME TPeOOBAHMSM 30KOHA M He gaeT BO3MOXXHOCTHM ybeguTbCsl B PABMIbHOCTY ee 3aK/o4eHus. ECm B coenatleHnm ecTb
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HegoCTaTky, KOTOpble M0 CBOeMy COGepKaHMIO He SBSIIOTCS CyLUeCTBeHHbIMM, MpegeTaBaseTcs MpaBuibHbIM MPegocTaBieHye
CTOPOHAM BO3MOXHOCTH YTOYHEHMS CO/IALLEeHNS], BHECEHME COOTBETCTBYIOLMX U3MEHeHWIi B ee COgepyKaHue, KoTopble He Mo2yT
KacaTbCs KBAMMPUKALMM Y2OI0BHO20 MPABOHAPYLLEHMS B OTHOLLEHUM KOTOPO20 Obl10 3aKI0YEHO Co/1dLLeHIe, CHOPMynnpo-
BAHHO20 10GO3PeHMs MM 0OBUHEHMSI.

B paboTte paccMoTpeHbl npoLeccyanbHble geiicTBus, KOTOpble Cyg 0653aH OCYLLEeCTBUTD repeg MPUHSTUEM MPOLECCY/IbHO-
20 peLLeHNs OTHOCUTE/IbHO CO2/1ALLIEHNS] O MPUMUPeHUn (MPU20BOP Ha OCHOBAHMM CO2A1dLLIeHNs uan onpegeneHye 06 0Tkase
B yTBEp)KgeHuu coaluenns). Takue gesicTBusl HANMpaB/ieHbl HA MPOBepKY goOPOBONLHOCTYU 3AK/II0YEHNS CONIALLIEHMS 1 MOHM-
MaHWsi CTOPOHAMM COR/1ALLIEHMSI ee MOCAegCTBUIA. Takum 06pa3om, npegmeT y2010BHO20 MPOLECCYaIbHO20 MO3HAHMS Cyga npu
paccMoTpeHnm ConaLLeHus, B OTIM4mMM OT 00LLe20 NopSgKa CygebHO20 PACCMOTPEHHsl y20/10BHO20 MPOM3BOGCTBA, 02PAHMYEHO
UccIegoBaHmem obCTosTeNbCTB, KOTOPble KACAIOTCS COgep)XaHus Co1aLLeHms 1 NOpsigKa e20 3ak/ioyeHus. Takas 02paHyeHHOCTb
MO3HABATE/IbHOM gesTesbHOCTM Cyga MoxeT ObiTb 00bSCHeHa CrieundrKori Nopsigka npuMeHeHus: CoaaLLeHMil B y20/10BHOM
MPOM3BOGCTBe, MPUOPUTETHOE 3HAYeHMe B KOTOPOM 0TGAeTCsl GOCTUXKEeHMIO CTOPOHAMM KOHCEeHCYCd, KOTOPbIV MPU20BOPOM Cyga
MpU3HAeTCs PUGMYecky 3HaQYMMBbIM. PaspeLLast BOMpPOChI, MMeloLLMe 3HaYeH e GJisl IPOBEPKM CO/IALLEHNS], CY] GO/KEH PyKO-
BOGCTBOBATHLCS BHYTPEHHUM YOexXgeHneM, KOTopoe 000CHOBbIBAETCSA HA PAKTUHECKMX GAHHBIX MCCIEJOBAHHbIX MM B CYgeOHOM
3acegaHnm 1 KoTopble B CBOeN COBOKYIMHOCTM aloT BO3MOXHOCTb MPUHSTL CIPABEG/INBOe peLleHHe.

KnioueBble coBa: coz/iallenyie, conalleHne o npuM1peHni, npoLeccyabHbiii nopsgok, cygebHoe paccMoTpeHue.

Summary. The author conducts an analysis of the activities of the court in criminal proceedings on the basis of the recon-
ciliation agreement. Features of consideration of the agreement in the preparatory proceedings, if the agreement took place at
the stage of pre-trial investigation. Usually at this stage of the criminal process, the court does not include criminal proceedings,
besides the agreement, the indictment, a receipt for the copy of the indictment and register of materials pre-trial investigation.
This, in turn, complicates the verification of the agreement in compliance with the requirements of the law and makes it impos-
sible to verify the correctness of its conclusion. If the agreement has flaws, which by their nature are not significant, it seems
right that the ability of the parties clarify the agreement, making the appropriate changes in its content, which may not relate to
the qualification of the criminal offence in respect of which an agreement was concluded, articulated suspicion or accusation.

The paper discusses procedural steps that the court must carry out before making procedural decision on the reconciliation
agreement (the sentence on the basis of the agreement or determination about refusal in adoption of the agreement). Such
actions are conducted to test the voluntariness of the agreement and understanding of the parties to the agreement of its con-
sequences. Thus, the subject of the criminal procedural knowledge of the court in consideration of the agreement, in contrast
to the General procedure for judicial review of criminal proceedings, limited to the investigation of the circumstances that relate
to the content of the agreement and its conclusion. This limitation of the cognitive activity of the court can be explained by the
specifics of the application of agreements in criminal proceedings, the priority which is given to the parties reached a consensus
that the verdict as being legally significant. Resolving issues of importance to check the agreement, the court should be guided
by inner conviction, which is grounded on the evidence studied in the court session and which together provide an opportunity
to make a fair decision.

Key words: agreement, the agreement on reconciliation, procedure, judicial review.

I_Ioc'ranomca npo6aemu. I'apanTii moTpmMaHHA
IIpaB Mi03PI0BAHOT0, 00BUHYBAUEHOT'O Ta IIOTEP-
mijoro GopMyIOThCA HU3KOIO (DAKTOPiB, BUBHAUAJILHE
3HAUEeHHA cepel IKUX Bimirpae mepembaueHuil 3aKo0-
HOM IIOPSAJOK 3aCTOCYBAHHS YIOAY PO IPUMUPEHHS,
AKUHN Mae OyTU BOOPAIKOBAHUII, JeTali30BaHUil, 1110
3a0e3Ieuye MPO30pPicTh Ta 3PO3yMiJicTh ITiel mpolie-
nypu. Ile, v cBOIO Uepry, akTyaJisye HOCIiKeHHSA
IOPANKY POSTIALY CYLOM yroAV IPUMUPEHHS.
Amnaumia ocraHHiX mocimskeHs i myoaikamiit. ITu-
TaHHSA 00 0COOJMBOCTEN IPABOBOTO PEryJIIOBaHHS
Ta IOPAIKY 3aCTOCYBAaHHA iHCTUTYTY YTOAU PO3TJIA-
HyTO y poborax JI. B. T'omoska [1], JI. M. Jlo6oiika [2],
P.B. Hosaxka [3], II. B. IIymkapsa [4], I. A. Titko [5],
Tropina [6] Ta immux BueHMX. AJjle, He 3BaKa04YU HA
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ITOCTATHIO HAYKOBY JOCJiIKeHiCTb iHCTUTYTY yrom,
3aJIUIIAI0THCA OKPEeMi IUTaHHA, AKi HEOAHO3HAYHO
BUPIMIYIOTHCA Ha IPAKTHUIll IpU 3JilficHeHHI CyJOBOTO
pO3TJIALY YIOAU PO IPUMUPEHHA Ta IOTPEOYIOTH Ha-
YKOBOT'0O aHAJi3y.

Merta crarTi. 3ifiCHUTH aHAJIi3 KPUMiHAJIBLHOTO IIPO-
1IecyaJbHOTO 3aKOHOIaBCTBA, 1110 PETYJIIOE IiICTaBU Ta
IpPOIeCYaJbHUI TOPAOK 3iICHEHHA KPUMiHAJIBHOTO
TIPOBaJKeHHA Ha IIiIcTaBl yroqu Ipo IpUMUPEHHS, aK-
IeHTyBaTH yBary Ha Mpo0JIeMHUX aclleKTax foro 3acTocy-
BaHHA Ta 3aIIPONOHYBATHU ILISXU OT0 BAOCKOHAJIEHHS.

Bukaan ocaHoBHOro marepiaay. IIpoananizyemo
JiANBHICTD CYyLYy YV KPUMiHAJIBbHOMY IPOBaIKEHHI Ha
mizcTaBi yrogu npo npuMupeHHa. Bignosiguo 1o 4. 5
cT. 469 KpumiHaIbsHOTO IPOITeCyaIbHOTO KOIeKCYy YKpa-
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iau (gani — KIIK) yrogy npo mnpuMupeHHSA MOXKe Oy T
VKJIaIEeHO B Oyab-AKNII MOMEHT IIicJIs MOBifOMIeHHS
0c00i 1Ipo 1mi03py Ta A0 BUXOAY CYAY A0 Hapaauol KiM-
HATH AJIA YXBAJeHHA BUPOKY. SIKIO K yroay yKJazme-
HO IiJf 9ac JOCYA0BOTO PO3CIAiyBaHHA, TO il PO3TJIAL
3IiMICHIOETHCS B MiATOTOBUOMY IIPOBAAKEHHL. 3 OTJISay
Ha Ile, HeoOXigHo 3asdHaunTu, 1o KIIK, na :xann, He
nependaumB NOPAIKY IMiATOTOBYOIO CYJOBOTO 3acimaH-
HA B I[i KaTeropii KpuMiHaJIbHUX IPOBAIKEHB, X0Ua
71, 6e3yMOBHO, BiH Bif[pi3HAETHCA CYTTEBOIO criermdi-
KOIO IIOPiBHAHO i3 3araJbHUM HOPSIAKOM IIiATOTOBYOTO
npoBaIKeHHs, mependauenoro ct. 314 KIIK. ITeBuoro
Mipolo I IpoTaJinHA 3aKOHOLABUOTO PEryJIIOBAHHA
ycyHyTa Bumium crerjiasizoBasum cygoMm Y KpaiHu
3 PO3TJIAAY IUBIIbHUX i KpUMiHAJIBLHUX cIIpaB (gaai —
BCCY) y Indpopmanitimomy aucti Big 15.11.2012 p.
«IIpo meaxi muTaHHSa 34iiCHEHHSA KPUMiHAJIBHOTO
IpoBaAKeHH:A Ha nigcrasi yron» [7], Indopmarriii-
"Homy Jaucti Big 05.04.2013 p. «IIpo nomoBHEHHS 10
Iadopmarriiinoro sucra Buiroro creriasizoBaHoro cyny
Vxpaiau 3 po3riidAny NUBLJIFHIX 1 KPpUMiHAJIBHUX CIIPaB
Bim 15.11.2012 p. Ne 223-1679/0/4-12 «IIpo meaxri
MUTaHHA 30iMCHeHHS KPUMiHAJIBHOTO IIPOBAsKEeHHA HA
migerasi yrog» [8], « YsaraabHeHHI Cy0BOI IPAKTUKU
3IifiCHeHHA KPUMiHAJIBHOTO ITPOBAI?KEHHA Ha mifcTaBi
yrog» Bix 22 ciuna 2014 p. [9] ra Ilocranosi Ilnenymy
BCCY 3 posriany nMuBiIbHUX 1 KpUMiHAJTBHUX CIIPAB
Bim 11.12.2015 «IIpo nmpakTUKy 3[iliCHeHHS CyIaMu
KpUMiHAJIBLHOTO ITPOBAIPKEeHHA Ha migcTaBi yrog» [10].

3ismicty ct. 31 Tau. 3, 4 cr. 469 KIIK BO6auaeThCs,
II10 CyZI0Be IIPOBAIPKEHH Ha ITi/ICTaBi yroau 3AiNCHIOETh-
¢s1 0THOOCO00BO, 38 BUHATKOM BUTIAIKY, ITepen0aueHoro
4. 9 cr. 31 KIIK, Ko KpuMiHa/IbHEe IPOBAIKEeHHS
3IiICHIOETHCS KOJIETiaJbHO CY/IOM Y CKJIali TPhOX CY/I-
niB. BusmaueHus cyaai 3gificHIOETHCS 3TigHO 3i cT. 35
KIIK aBTOMaTU30BaHOIO CUCTEMOIO JOKYMEHTOO00iTy
CyIy IIiJ uac peecTpaillii BiAmmoBigHMX MaTepiaIiB Kpu-
MiHAJILHOTO IIPOBAKEeHH.

TonoByrounii orpuMye 0OBUHYBAJIbHUI aKT, YTOAY
PO IPUMUPEHHS 38 KOHTPOJIbHUM KYPHAJIOM CYJOBUX
CIIpaB Ta iHIMX MaTepiaiB, mepegaHmX AJIA POITIALY
Cynani, Ta He IIisHilme m’ATH AHIB IMicJsg JaTH HAAXO-
IKEeHHS 0 Moro MpoBaiKeHHs BiAIOBiIHOTO MaTepi-
aJy Ma€ MIPUNHATHU pPillleHHs (IIOCTAHOBUTHU YXBaJy)
PO IPU3HAYEHHS TiArOTOBYOTO CYJOBOT0 3acifamusd,
BUBHAUUTHU ATy, Yac Ta Miclie 10T0 IPOBeAeHHS IIPO
110 CEKPEeTap CyI0BOTO 3acCiIaHHA MOBiTOMJIAE CTOPiH
yroau Ta iHMINX YYaCHUKIB CYyJOBOIO IIPOBAIKEHHS.
IToBimomeHHS IIPO BUKJIUK [0 CYAY HAACUJIAIOTHCS
He misHimre Hixk 3a I’ATH AHIB 10 AATH IPU3HAUECHHSA
MiZATOTOBYOTO CYAOBOTO 3aciTaHHs.

Heo06xigmo 3a3uavyuTu, 1110 IepPeBipAOYN yroay
y IiATOTOBYOMY CYZOBOMY HIPOBAIKEHHi, Cy[, 3a 3a-

raJbHUM IIPAaBUJIOM, He Mae€ IIepen co00i0 MaTepiaiaiB
KPUMiHAJIBbHOTO IPOBasKeHHS, aJisKe ToMY B ITili cTamii
KPUMiHaAJIBHOTO IPOIleCY HAAAIOThCA JIUIIEe OOBUHY-
BaJbHUM aKT, YTroZa, PO3MUCKA ITPO OTPUMAaHHA KOIIil
00BUHYBAJBHOTO aKTy Ta PEECTP MaTepiajiiB Jocyao-
BOTO po3scaigyBanua. TomMy A YXBaJeHHS BUPOKY Ha
mificTaBi yrogu 3 MeTOIO IIepeBipKu i1 BuMoram 3aKo-
HY Cyay HeoOXimHi MaTepianu KpUMiHAJIBHOTO IIPOBa-
I'KeHHA, AKi BiH Mae mpaBo ButpedyBaTu. IIpoTe, aK
CBiIYNTH TPABO3ACTOCOBHA IIPAKTUKA, CYyIU MaiiKe He
BUTPeOYIOTH MaTepialu JOCYLOBOTO PO3CIiAyBaHHAI.
VY 3B’A3KY 3 UM, JOPEUHO 3BEPHYTH yBAr'y Ha IIO3UIIiI0
BCCYVY, akuii BKasye Ha HeoOXigHiCTh BUTPEeOyBaAHHS
JTOKYMEHTIB, MOJaHUX CTOPOHAMH IIiJl Yac JOCYIOBOTO
poscrigyBanusa. Kpim boro, meBHi CKJIAIHOIIIL B ITPaBO-
3aCTOCOBHil IPaKTUIli BUHUKAIOTD Y 3B’ A3KY 3 IIPAMOIO
3a00POHOI0 HATIPABJIATHU A0 CYAY OYAb-SIKi JOKYMEHTH
OKPiM 00BHHYBAJBLHOIO AKTY Ta JOAATKiB 10 HHOTO
(u. 4 ct. 291 KIIK) Ta BificyTHiCTIO BUKJIIOUEHD 3 I[OTO
IIpaBuJja y 3B’ A3KY 3 IPOBAAKEHHAM Ha IIi/ICTaBi yrox.

YuyacTk cTopin yroau iz yac ii po3ryidany B IIiITOTOB-
YoMy CYAOBOMY 3acimaHHi BigmoBiguo mo u. 2 cT. 474
KIIK € 0608’ a3x0B010. HempuOyTTs [j1s1 yuacTi y CyL0Bo-
MY 3aciflaHHi iHITTMX YYaCHUKIB CyOBOTO IIPOBAXKEHHS,
HaJIE)KHUM YMHOM TTOBiOMJIEHUX TIPO AATY, Uac i miciie
IIPOBEIEHHA IIiATOTOBYOTO CYLOBOTO 3acifaHHsA, He
TIePeITKo/Kae Moro MpoBeieHHI0. B pasi aKImo y cymo-
Be 3aciaHHs He IPUOYJIN CTOPOHM yroau abo omgHa 3i
CTOpPiH, T'OJIOBYIOUHMH Ma€ BiIKJIaCTU CyOBe 3acilanus,
MIPU3HAYUTU JATy HOBOT'O 3acijaHHA i BAKUTH 3aX0/iB
1A 3a0e3meueHHs IpudyTTA MuXx ocibd mo cyxy. B pasi,
KOJIV CTOPOHY YTOU 3’ ABUJIUCH, CYNOBUI POSTOPATHUK
poszae ocobaM, AKi 6epyTh y4acTh y HiJTOTOBUOMY
MIPOBaJKeHHi, mam’ATKY Ipo IXHi mpaBa Ta 000B’ A3KH,
nepenodaueni KITK. ITicia o3HafioMIeHHSA 3a3HAUEHUX
0cib i3 maM’ ATKOI0 TOJIOBYIOUMIL 3’ ACOBYE, UM 3PO3YMLJi
iM ixHi mpaBa Ta 000B’ A3KM, 32 HEOOX1AHOCTI JOLATKOBO
po3’ACHIOE iX.

CynmoBe 3acifaHHsa PO3IMOYNHAETHCS 3 OTOJIOIIIEHHSA
IIPOKYPOPOM O0BUHYBAJIBLHOTO aKTa. ['0JI0ByI0OUMil Hamae
CJIOBO IPOKYPOPOBi AJISA OTOJIOMIEHHA HUM KOPOTKOTO
a00 TTOBHOTO (AKIIO HAAIHIIIO KJIOMOTAHHSA PO OT0-
JIOTIIEHHA TOBHOTO TEKCTY) 3MiCTy 0OBUHYBAJIbHOTO
akra. I[Ticis mporo rosoByounii, BCTAaHOBUBIIIH 0CO0Y
00BUHYBa4YEHOTO0, P03’ ACHIOE HOMY CYyTh OOBUHYBaueH-
Hd i 3aTUTYy€E, UM 3po3yMije oMy OOBUHYBaueHHS, UL
BU3HAE BiH cebe BUHHUM. SIKIIO micaa pos3’ scHeHHSA
cyTi 00BUHYBaueHHs OOBUHYBAUCHUH 3aIepeuye IPoOTH
3aTBEP/yKEeHHs yroau, BOHA He MOXKe Oy THU 3aTBepAKe-
Ha. ¥ TaKOMY BUIAAKY CY[ IIOCTAHOBJISIE YXBAJIY IIPO
3aKPUTTS CYLOBOT0 IPOBAIKEHHA Y KPUMiHAJIBLHOMY
IIPOBaJKeHHi Ha mificTaBi yrogu (yxBaJja Ipo BiiMOBY
B 3aTBePAKeHi yroam).
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ITicsis mpoBeneHHs BUIlle 3a3HAUEHUX il TOJIOBY-
I0Ynii, OTOJIOCUBIIY TEKCT YyIrOAu, BiAmoBiAHO n0 4. 4
ct. 474 KIIK mae 3’sicyBaTu B OOBUHYBAYEHOTO, YU
TOBHICTIO BiH po3dyMmie€:

1) mpaBa, HagaHi floMy 3aKOHOM, a came: IIPaBo Ha CIIpa-
BeIJINBUI CYJOBUH POIIJIAL, IIif Uac SKOT'0 CTOPOHA
00BMHYBaueHHSA 30008’ A3aHA JOBECTH KOXKHY o0cTa-
BUHY 111010 KPUMiHAJIHHOTO IPAaBOIIOPYIIeHH, Y BUA-
HEeHHi SKOTro0 f1oro 06BUHYBaUyIOTh; IIpaBa MOBUYATH,
i haKT MOBUAHHA He MaTUMe AJIA CyAy sKOTHOTO 0-
Ka30BOT0 3HAUEHHS; TpaBa MaTU 3aXUCHUKA, Y TOMY
YUCJIi Ha OTPUMAaHHSA IPABOBOI JOIIOMOT'Y 0e30ILIaTHO
y MOPAAKY Ta BUIIagKaX, IepeadbaueHnX 3aK0HOM,
a00 3aXUIIIATUCA CAMOCTiHO; IIpaBa JOIUTYBATH IIif
Yac CyZOBOTO PO3TJIAAY CBiTKiB 0OBUHYBaUeHHS, 10~
IaBaTH KJIOIIOTAHHSA IIPO BUKJINK CBiAKiB i momaBaTu
IOKasH, IO CBiguaTh HA TOTO KOPUCTD;

2) HACJigKM YKJIaAeHHs Ta 3aTBePIKeHHs yroau, Ie-
penbauewni cr. 473 KIIK. Ognak, Ha HAIITy IYMKY, CY[I
TOBUHEH 3’sICyBaTH PO3YMiHHA OOBUHYBAUYEHUM He
JIUIIIe TUX HACHiAKiB, 110 sakpimaeni ct. 473 KIIK,
aJie 1 Ti, II[0 MOYKYTh HETaTUBHO BILIMHYTHU Ha HOT0
MOJIOKEHHS Y 3B’ A3KY 13 3aTBeP/yKeHHAM I[iel yroam.
Ha mpaxTuiii aycrpiuaroTbesa cripodu BUPiIIeHH
CTOPOHAMM yTrOAU BKas3aHUX MUTaHb. Tak, y Kpu-
MiHaJIbHOMY mpoBamKeHHI Ne 1-K11/644/195/16
CTOPOHU YTrOAY HiMIIIM 3TOAU IIOA0 IIOKAPaHHS,
sAKe ITIOBUHEH IOHECTU OOBUHYBaUEHUI pa3oM 3 KOH-
(dickarriero TpaHCIIOPTHUX 3ac00iB Ta iHIITMX 3ac00iB
BunHeHHA 3a0unHy [11]. OgHak, BUZaeTHCH, 1110
BigmoBigHo 10 rmaBu 35 KIIK Take Bupimnienus gouri
PevoBUX NOKA3iB He MOXKe OYyTH IpPeaMeTOM JOMOB-
JieHocTel cTopin yrogu. Ile muTaHHsa BUpPiNIyeTbCs
JIVIIIIE CYOM IIiJl Yac yXBaJeHHSA CYJOBOTO PillleHHs,
SAKUM 3aKiHUyEeThCA KpUMiHaJbHE IPOBaAKeHH (4. 9
ct. 100 KIIK). Bogrouac, Ipo MOXKJIUBiCTH TaKO1
KOH(icKaIrii peyoBuX JOKAa3iB IIpU 3aTBEPAKEeHHL
yroau o0BUHYBaJIbLHUM BUPOKOM CYIY, BBAMKAEMO,
00BHUHYBaueHOMY HeoOXigHO po3’ACHIOBATH IIiJT Uac
CYZOBOTO PO3TJIALY YTOIM;

3) xapaKTep KOXHOTO OOBUHYBaUeHHS;

4) Buj mokapaHH4A ¥ iHIIi 3ax011, AKi OyAyTH 3aCTOCO-
BaHI [0 HLOTO Y Pasi 3aTBepIKeHHs YTOAU CYI0M.

Ort:xe, mepe IPUAHATTAM IIPOIleCyaJTbHOTO PillleHH S
CTOCOBHO yronau cyx Bigmosigwo mo ct. 474 KIIK nmosuHen
3IiACHUTH IPOoIeCcyaJIbHi [il, CpAMOBaHi Ha ITIEPEBipKY
HUM JT00POBiIBHOTO XapaKkTepy YroAu i yeBimomMIeHHA
cTOpoHaMHU yroau ii Hacaiakis. TakuM YMHOM, IIpeIMeT
KPUMiHAJIBbHOTO IPOIeCYaJbHOTO Ni3HAHHSA CYAy IIPU
po3IJAni yroau, Ha BiiMiHy BiJl 3araJIbHOTO IIOPAAKY
CYZIOBOTO PO3TJIALY KPUMiHAJIBHOTO IIPOBAIKEHHA,
00MEeKeHO JOCJIiIKeHHAM 00CTaBUH, AKi CTOCYIOThCA
3MiCTy yroau Ta mopAaKy il ykiaageunusa. Taxa obme-

54

JKEeHiCTh ImisHaBaJbHOI JiAJBHOCTI Cyay MOsKe OyTUu
mosicHeHAa cIenu@ikoio MOPAIKY 3aCTOCYBaHHSA YO
Yy KpUMiHaJIbHOMY IIPOBaIsKEeHHi, IIpiopuUTeTHE 3HA-
YeHHS B IKOMY HaZa€ThCA JOCATHEHHIO CTOPOHAMU
KOHCEHCYCY, II[0 BUBHAETHCA IOPUAUYHO 3HAUYIITUM
BUPOKOM CyZy.

AKImo K B yroji HasIBHI HeJOJIIKU, AKi 3a cCBOIM
3MiCTOM He € CyTTEBUMU, 30KpeMa yroja BMimIye cy-
TIePEeYHOCTi, HETOUHOCTI, II[0 00yMOBJIEHO, II€PEBAYKHO,
IpaBOBOIO HeOOiBHAHICTIO CTOPiH, 3 OTJIAMY Ha 3a60-
pony, nepenbaueny 4. 8 cr. 474 KIIK, 111010 moBTOP-
HOT'O 3BePHEHHSA 3 YIrO0I0 B OMHOMY KPUMiHAJIbHOMY
IIPOBAI’KEeHHI TPaBUMJILHUM BUIAETHCA HAJAHHA CYIOM
MOJKJIMBOCTi CTOPOHAM YTOUHEHHS YKJIaAeHOl yroau,
BHECEeHHJ BifmoBigHUX 3MiH fo ii 3micty. IIpu nmpomy
Taki 3MiHM MalOTh OyTH MOTOMKEeHi MisK cTOpoHaAMH,
BimoOpaskeHi B :KypHaJIi CyZ0BOr0 3acijaHHA, TeXHIUHO-
My 3anwuci Ta cymoBomy pimrensi [10]. Ognak, Ha Haury
IYMKY, TaKi 3MiHU 3MicTy yrogu He MOYKYTh CTOCYBa-
THUCA KBaJi(hiKaril KpuMiHAJIBFHOTO IPAaBONOPYIIIEHH,
1010 AKOTO O0YJI0 YKJIAaJeHO yroay, cpopMyIboBaHOI
migo3pu uu OOBUHYBAYEHHSA.

Bupimyoun nuraHHs, 1[0 MAlOTh 3HAYEHHS IJIA
HepeBipKU yroau, cyJ Ma€e KepyBaTUCSI BHYTPIITHIM
MepeKOHaHHAM, AKe I'PYHTYEThCA Ha TUX (PAKTUUHUX
IaHWX, 110 3’ sCOBAaHO HUM B CYJOBOMY 3acimaHHi i axi
y CBOili CYKYIIHOCTI HaJal0Th MOKJINBOCTI YXBaJIUTH
crupaBeanuBe pimtenHsa. Cyn moBuHeH OyTH IIepeKo-
HaHUHN y TOMY, III0 IIPABOIOPYIIIEHHA BUNHEHO caMe
Tier 0co00I0, KA yKJaia yrony, 1o Bia6ysocsa opu-
MUPEHH i 0coba po3yMie HACTiTKM 3aCTOCYBAHHA i€l
MIPOILIEAYPH, a TAKOK 0aKae Iboro, 1o ii il mpaBuIbHO
KBaJIi(pikoBaHO i yromy ckJjaaeHo BiAmoBigHO 10 ii Bo-
JI€BUSABJICHHSA.

Y 3B’s3KYy 3 IIUM O0COOJIMBOTO 3HAUEHHS HAOyBae
TMOBHOTA JOCTiIKeHHA TaKuX 00CTaBUH. B IIbOMY KOH-
TEKCTi CJIij 3a3HaUYNTH, 1[0 BUIIe HaBeeHi 00CTaBUHH,
saki 3a smicrom KIIK moBuueH 3’ acyBaTu cyI, Ha HAIITY
IYMKY, He € JOCTaTHIMHU AJIA BUKJIIOUEHHA MOYKJINBOI
TMIOMUJIKY IIPU OIIHI[I YKJIaHeHoI yroau i 100poBiibHOCTI
TO3UIIil 00BUHYBaUEHOTO.

BigmosigHO 10 IpUHIIUITY TPE3yMIIITii HEBUHYBATO-
cTi, BUHA IIiJ03PI0BAaHOT0, 0OOBUHYBAUEHOTO IIOBUHHA
OyTHU HAJIE;KHUM YMHOM JOBeJIeHa, a caMa yrojia IOBUHHA
BigmoBizmaTu paKTUUHUM 06CTaBUHAM, IKi BCTAHOBJIEHO
mij yac 3aiiCHeHHS TOCYZOBOI0 IPOBAKeHHA. ToMy
IIPY OLiHIIi 3MicTy yrogu cyZoM Kpim ii zo6poBiibHOCTI
Ta BiAIOBimIHOCTI BMMOraM 3aKOHY, Cy/Zl Ma€ OIiHUTH
TaKo:K 11 BiATIOBiiHiCTh 3i0paHUM y KPUMiHAJIBHOMY
MIPOBaPKeHHi [OKa3aM Ta BCTAHOBJIEHUM 00CTaBUHAM
BUMHEHOTO0 IPAaBOIIOPYIIIeHH, IPaBUIbHICTE I10T0 KBa-
gidikariii, 1m0, BBasKaeMo, HeoOXigHO IPAMO mepeada-
yutu B KIIK.
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3’sicyBaHHS BCiX BUINE3a3HAUCHUX IUTAHb CTBOPIOE
ONITUMAJIbHI YMOBU AJiA (DOPMYBaHHA ¥ CYAA1 3BHAHHA,
110 TTOKJIQJTAETHCA B OCHOBY IIPOIlECYaJIbHOIO PillleHHA.
Ax sasmauae 0. M. I'porreBuii, B cymoBomMy 3aciganui
CYyOasAMU, 3 OHi€l CTOPOHU, IIiBHAIOTHCA 0OCTABUHU,
AK1 TiAIaramoTh JOKa3yBaHHIO Y KPUMIiHAJIBHOMY ITPO-
BaJ KeHHi, a 3 iHI101 — HUMU IIepeBipAeThCA JOCTOBIP-
HiCTB 3HAHb, 00’ €KTUBOBAHUX y MIPOIECYATbHUX aKTaX
CJIIAYNM, IPOKYPOPOM, TOOTO KOHTPOJIIOETHCS TOKA-
30Ba JOCTOBipHICTH Ta IpaBoBa IPaBUJIbHICTDL 3HAHbD,
IOCATHYTUX Yy IONepPeqHIN ITpollecyanbHiil cTaail, mio
BUCTYIIA€ B IKOCTi HACTYITHUIITBA 3HAHD B CyZIOBOMY ITi-
3HaHHi[12, c¢. 15]. Kpim Toro, BCTaHOBIEHHS caMe TAKUX
MeK KPUMiHaJBHOTO IIPOIleCyaJbHOrO IIi3HAHHS CYAIL
Yy IPOBaKeHHAX ITiel KaTeropii Mae, Ha HAIII TOTJIAL,

BasKJIMBe IPEeBeHTUBHE 3HAUEHHS II0J0 HeJOMyII[eHH
CyJZIOBOI MOMUJIKM, TOPYIIIEHHS IIPAaB IIiJO3PIOBAHOTO,
00BUHYBaUY€HOTO, B TOMY YHCJi — H0ro (PyHIaMeHTAIb"
HOT'O IpaBa Ha CIIPaBeJIUBUIL CYI.

BucHOBKY 3 JaHOro0 JOCIIIKEeHHa. 3a HaBeLeHOI'0
BUIIIE JOCIiIKeHHS IIPOIeCyaIbHOT0 MOPAAKY 34ifiCHEH-
HS CYZOBOT'O PO3TJIAAY YTOAU PO IIPUMUPEHHSI MOMKHA
3pO0OHTH BUCHOBOK ITPO HEOOXiMHICTH HOPMATUBHOTO BJIO-
CKOHAJIEHHA ITiel IPOIeyPH, IO IOJIATaE y AeTasisalrii
IPOIECYAIBHOTO MTOPAAKY POSTJIALY YTOAU IIPO HIPU-
MUPEHHA y MiATOTOBUOMY ITPOBAIKEHHi, HeoOXimJHOCTL
JOCJIiI;KeHHs MaTepiaiB J0CyJ0OBOr0 PO3CIilyBaHHd,
PO3IINpeHHi KoJia MUTaHb, AKi Cy/ IIOBUHEH 3’ ACyBaTH
miJ yac po3rasaay yroau TOIIO.
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INTERPRETATION VOLKERRECHTLICHER VERTRAGE
VON DEN GERICHTEN DER UKRAINE:
OBJEKTIVE PROBLEME UND SUBJEKTIVE VERFEHLUNGEN

IHTEPNPETALIA MDKHAPOJHUX AOTOBOPIB
CYAAMMW YKPAIHWU: OB’€KTUBHI MPOBAEMU
TA CYB’EKTUBHI HEJOMNPALIOBAHHA

MHTEPNPETALUUA CYAAMU YKPAUHDI:
ObbEKTUBHbDIE MPOBJIEMbl U CYbBEKTUBHbIE HEJOPABOTKMU

Inhaltsangabe. Der Artikel beweist dass man die positiven Entwicklungen hinsichtlich zunehmender Bezugnahmen auf die
Interpretation vélkerrechtlicher Vertrige von ukrainischen Gerichten anmerken muss. Der Artikel definiert, dass man zur glei-
chen Zeit zu den wesentlichsten Problemen, mit denen sich die Richter bei der Auslegung vilkerrechtlicher Vertrage im Rahmen
des Nationalrechtes auseinandersetzen kann, folgendes zihlen die Konzentriertheit vor allem auf Normen des Nationalrechts.
Auch ist die Schwierigkeit des Vergleiches der Vorschriften des Vilker- und Nationalrechtes in diesem Artikel erklért. Im interna-
tionalen Recht wurde im Allgemeinen ein System von den internationalen Menschenrechtsnormen etabliert, aber liegt das Prob-
lem jedoch in der wirksamen Umsetzung dieses Systems in dem nationalen Recht. Und geradeso kénnen die Verfassungsgerichte
in diesem Prozess die Menschenrechte mit Hilfe von der koordinierten Anwendung internationaler und nationaler Rechtsnormen
und Prinzipien gewéhrleisten. In dem Artikel wird es argumentiert, dass die Gegenstinde der Betrachtung der Verfassungsge-
richte im Gegensatz zu den allgemeinen Gerichten, deren Befugnisse hauptséchlich die Beurteilung der tatséchlichen Umstande
des Falls betreffen, die allgemeinen Fragen der Gewéhrleistung der Menschenrechte und Freiheiten sind. Dann verlassen sich die
Verfassungsgerichte in ihrer Strafverfolgungspraxis stirker auf die Grundsitze und die Normen des Vilkerrechts. Da die verfas-
sungsrechtlichen Normen im Bereich der Menschenrechte eine gemeinsame Basis (einen fairen Schutz der Menschenrechte und
Freiheiten mit den konventionellen Grundnormen) haben, wenden und interpretieren diese Gerichte viel hiufiger internationale
Grundsitze und Normen an. In diesem Artikel wie ein von mdglichen Probleme ist eine mégliche Ungenauigkeit der Ubersetzung
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des Textes eines jeweiligen vdlkerrechtlichen Vertrages in die Sprache des entsprechenden Staates oder eine Widerspriichlichkeit
zweier origineller authentischer Texte genannt. Infolgedessen wird die Frage gestellt, was in diesen Schwierigkeiten tiberwiegt:
objektive Probleme, oder subjektive Verfehlungen — bleibt offen.

Die schliisselwirter: internationale Vertrige, nationale Richter, Interpretation, internationales Recht, nationales Recht.

AHOTaUiA. Y CTATTi GHANI3yITbCA 0COOAMBOCTI iHTeprpeTauii MKHapOgHMX go20BOPIB HALIOHAILHUMM CYgammn YKpaiHm,
AKi MOBMHHI BUKOHATH CK/IAGHE 3aBYAHHA — MepeTBopuTI HOPMU MKHGPOGHOR20 Mpasd y HOPMM HALIOHA/IbHOR0 BigroBig-
HO gO MPUHUMMIB SIK HALIOHA/IbHOR0, TAK | MiXXHOPOGHO20 NPaBd. Y MiXHAPOGHOMY Npasi 3a2asom cgopmyBanacs cucrema
MiKHAPOgHUX CTAHGAPTIB 3 NPAB A0gUHK, asne npobaema noaseae y ii epekTMBHIN iMnaemeHTauil' y HaLiOHaIbHe 3aKOHOgaB-
CTBO. | caMe KOHCTUTYLIfHI Cygun y LibOMY npoLeci MOXyTb 2apaHTyBATH MPaBa 0cobu LWISIXOM y320g)KeH020 3aCTOCYBAHHS
MiXHAPOGHUX TA HALIOHA/IbHUX MPABOBMX HOPM i MPUHUMNIB. Y CTATI ap2yMEeHTYETbCS, WO HA BigMIHY Big 3aea/ibHuX CyqiB
npegMeTom po32/1sigy KOHCTUTYLiHNX CYgiB € 3020/1bHI MUTAHHS 20PAHTYBAHHS Pas i cBobog NoguH1. ToMy KOHCTUTYLiiHI
Cygu y CBOIVi NPaBO3ACTOCOBHIF NPAKTUL GisbLie onuparTbCs HA MPUHLMAN | HOPMU MiXKHAPOGHO20 NPABd. | OCKiNbK1 KOH-
CTUTYLiFiHI HOpMW Y cepi NpaB NtOguUHU MAtoTb CibHY OCHOBY — CpaBeganBmMii 3axucT npas i cBobog MtoguHu, To came Li
cygu BinbLUie 3aCTOCOBYIOTb TA iHTEPMPETYIOTb MiXKHAPOGHI KOHBEHLiVIHI NPUHLMAN | CTAHGAPTH. Y CTATTi CTBEPGXKYETHCS, LU0 €
MO3NTUBHA TeHGEeHLisl Logo 30inblueHHS 3BepHeHb go IHTeprpeTalii MiXkHaApOgHMUX O20BOPIB yKPAiHCbKUMU cygamu. Y cTatTi
gOBOGMTbCS, 1O PA30M 3 TMM, JO OCHOBHMX 1pobsiem, 3 AKMMM CTUKAIOTLCA CYggi Npyu TyMayeHHi MikHApOgHMX §o20BOPIB
Y PAMKQAX HALIOHA/IbHOR0 MPABA MOXHA BIGHECTH CKOHLEHTPOBAHICTb HO HOPMAX nepeqyciM HALOHAIbHO20 NPpaBd. AHANI3Y-
€TbCA W gpyaa NPMYMHA — CKAAGHICTb CMIBCTABIGHHSA HOPM MiXKHAPOGHOR20 TA HALIOHAIbHOR0 1pasda. Y qoCnigkeHHi K 0gHA i3
npobsiem Ha3MBAETLCA MOXJIMBA HETOYHICTb Mepekagy TeKCTy BigrnoBigHO20 MiXHAPOGHO20 gO20BOPY MOBOIO gepasu, abo
HEeBIgMoBIgHICTb gBOX OPURIHA/IbHUX ABT@HTUYHMX TEKCTIB Pi3HUMM MOBAMM.

KntouoBi cnoBa: mixHapogHi go20Bopy, HALIOHA/bHI Cygu, iHTeprpeTawis, MiXXHapogHe npaso, HALiOHA/IbHe Mpaso.

AHHOTaAUMA. B CTaTbe AHAAM3NPYIOTC 0COOEHHOCTY MHTePrpeTaumm MexgyHapOgHbIX gO20BOPOB HALMOHANbHBIMU CYgamm
YKpauHbl, KOTOPble gO/KHbI BbIMOHUTL CIOXKHYIO0 3agayy — NpeBpaTUTh HOPMbI MEXJyHAPOgHO20 MPpaBa B HOPMbl HALMOHA/b-
HO20 COOTBETCTBMM C MPUHLMNAMM KAK HALMOHANIbHOR0, TAK M MeXJyHAaPOgHOR20 Npasd. B MexgyHapogHOM rnpase B Leom
cpopmmpoBanacs cMcTeMa MexgyHapogHbIX CTAHGAPTOB MO MPABAM 4e0Bekd, HO Mpobaema 3aknyaeTcs B ee 3PHeKTUMBHON
MMINEMEHTALMM B HAUMOHAIbHOE 3aKOHOGATeNbCTBO. M MMEHHO KOHCTUTYLMOHHbIe CYgbl B 3TOM MpoLjecce MO2yT 2apaHTIPO-
BATb NPABA Ye/10BeKa MyTem CO2IaCOBAHHOR0 MPUMEHEHMS MeXJYHAPOGHbIX 1 HALMOHA/IbHbIX MPABOBbIX HOPM M MPUHLMITOB.
B cTatbe ap2yMeHTUpYeTcs, 4To B OT/IM4Me OT 00OLLMX CYygoB MPegMeToM pacCMOTPeHUs KOHCTUTYLMOHHBIX CYgoB o0Lume BOnpoch!
obecnedeHust npas 1 cBobog Yenoseka. 103TOMy KOHCTUTYLIMOHHbIE Cygbl B CBOEI MPaBONpPUMEHUTENbHON NpakTuke 6o/bLue
0MMPaIoTCs HA MPUHUMIBI M HOPMbI MEXJYHAPOGHO20 MPasd. ¥ MOCKO/IbKY KOHCTUTYLMOHHbIE HOPMbI B 061aCTV NPAB YenoBexa
nmetoT 00LLYI0 OCHOBY — ClPABeg/MBbIN 3aLwmMTa NpaB 1 cB0O0G YenoBeKd, TO MMEHHO 3T Cygbl 4aLLe MPUMEHSIOT U MHTepripe-
TUPYIOT MEXGYHAPOgHbIe KOHBEHLMOHHbIe MPUHLUMIbLI M CTAHGAPTbI. B CTATbe yTBepKgaeTcs, YTO eCTb MOOKMTEIbHAS TeHgeH-
UM yBenmdeHns 0bpatLeHmii kK UHTeprpeTaumm MexqgyHapogHbIX go20BOPOB YKPAMHCKUMM CYgamu. B cTaTbe gokasbiBaeTcs,
YTO BMECTe C TeM, k OCHOBHbIM pobeMam, C KOTOPbIMU CTANKMBAKOTCS Cygby NPy TONKOBAHWUM MEXGyHAPOGHbIX O20BOPOB
B PAMKAX HAUMOHA/IbHOR0 MPABA MOXHO OTHECTU KOHLEHTPUPOBAHHOCTb HA HOPMAX, MPexge BCe2o, HaLMOHAIbHOR0 Mpasd.
AHAAU3MpPYeTCcs 1 BTOPAsi IPUYMHA — CIOKHOCTb COMOCTABAEHUS! HOPM MEXJYHAPOGHO20 M HALUMOHAbHO20 Npasd. B ncce-
goBaHMu, KaK 0gHA 13 npobieM, Ha3bIBAETCS BO3MOXHA HETOYHOCTb NepeBoga TeKCTd MexgyHapogHO20 go20BOPd 3bIKOM
20CygapcTBa, an HeCOOTBETCTBME gBYX OPURMHA/IbHBIX AYTEHTUYHbIX TeKCTOB HA PA3HBbIX A3bIKAX.

KnioueBbie cnoBa: MexgyHapogHble go2oBopd, HAUMOHA/IbHbIE Cygbl, UHTEPRPETALMS, MeXJyHapOgHOe NpaBo, HaLMo-
Ha/IbHOE MpPaBo.

ie Problemstellung. Bei der Analyse der Merk-

male von der Interpretation von internationalen
Vertrigen, ist es zu beachten, dass die nationalen
Gerichte von allen Subjekten der Rechtsauslegung
vor allem besondere Aufmerksamkeit verdienen, da
geradeso sie die komplexe Aufgabe erfiillen miissen,
die Normen des Volkerrechts in Normen des nationa-
len Rechts umzusetzen. Gleichzeitig darf man nicht
vergessen, dass man das im Einklang mit den Grund-
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sitzen des nationalen und des internationalen Rechts
verwirklichen muss.

Analyse aktueller Forschungen und Publika-
tionen. Die Frage der internationalen Vertrige und
ihrer Auslegung, durchgefiihrt von den nationalen
Gerichten, sind das Objekt von den Forschungen der
berithmten Wissenschaftler wie M. O. Baimuratov,
0O.V. Butkevich, Yu. A. Vishnevsky, O. O. Grinenko,
V.N. Denisov, E.O. Zverev, O.V. Kievets, I. Yu. Kre-
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tova, P.F. Martynenko, V.P. Melnik, A. Ya. Melnik,
0.0. Merezhko, M. V. Steshenko, O. Ya. Tragnyuk,
0. G. Turchenko, M. F. Selivon, N. M. Sergienko, G.
0. A. Khristova. Es ist jedoch wichtig anzumerken,
dass die Hauptprobleme bei der Auslegung der inter-
nationaleren Vertrige von dem Verfassungsgericht der
Ukraine bis vor kurzem nach in der modernen wissen-
schaftlichen Rechtsliteratur nicht genug untersucht
waren. Einerseits kann dies, so N. Sergienko anmerkt,
vor allem durch einen gewissen Einfluss des positivis-
tischen Ansatzes erkliart werden, dessen Vertreter in
der Abwesenheit von einer direkten Richtlinie fiir die
Auslegung der Volkerrechtsnormen in der Liste der
Kompetenzen der Behorden der Verfassungsgerichts-
barkeit der europiischen Staaten die Abwesenheit des
Problems dieser Interpretation sehen” [1]. Anderer-
seits beschrinkt sich die tiberwiegende Mehrheit der
Studien, die die Probleme der Anwendung und der
Auslegung von internationalen Vertrigen von dem
Verfassungsgericht der Ukraine analysieren, entweder
auf die Untersuchung der Natur dieser Vertrige oder
auf die Erwihnung ihrer Anwendung von einem Organ
der Verfassungsgerichtsbarkeit” [2]. Besonders wert
hat die Untersuchung von V. Steshenko, der behaup-
tet, dass die Frage der Anwendung internationaler
Vertrige von nationalen Gerichte der Ukraine in der
Justizverwaltung vor allem die Frage der Bestimmung
des Umfangs des Begriffs “geltende internationale
Vertrige, die ein Teil der nationalen Gesetzgebung
der Ukraine sind”, die konkrete Vorschlige zur Ver-
besserung der Anwendung internationaler Vertrige
von den ukrainischen Gerichten unterbreitet, ist. [3].

Die Formulierung von Artikelzielen. Basierend
auf dem Verstindnis des allgemeinen Problems des
Artikels, analysierend die Praxis des Verfassungsge-
richts der Ukraine, basierend auf der Forschung von
Wissenschaftlern, der Zweck dieses Artikels besteht
darin die Interpretation volkerrechtlicher Vertrige
von den Gerichten der Ukraine im Kontext von den
objektiven Problemen und subjektiven Verfehlungen
versuchen zu analysieren

Die Prisentation des Hauptmaterials. Der vol-
kerrechtliche Vertrag hat einen Sonderstatus in der
nationalen Rechtsordnung, bei seiner Interpretation
hat man nicht nur die Richtlinien zur Auslegung natio-
naler Rechtsvorschriften zu beriicksichtigen, sondern
auch die Richtlinien zur Vertragsinterpretation, und
zwar die Regelungen der Artikel 31-33 des Wiener
Ubereinkommens iiber das Recht der Vertrige von
1969. In Fragen der Interpretation volkerrechtlicher
Vertriage ist auch die Tatsache zu beachten, dass ihre
Interpretation, und insbesondere die Nachwirkungen
ihrer Interpretation die Stelle und Rolle des Staates

auf der Weltbiihne beeinflussen, weil die Nichteinhal-
tung volkerrechtlicher Vertrige den Grundsatz pacta
sunt servanda verletzt. Volkerrechtliche Vertrige
als ein spezifischer Interpretationsobjekt bediirfen
auch spezifischer Interpretationsmethoden. Auflerdem
sind heutztage Diskussionen iiber das Verhiltnis zwi-
schen den unmittelbar anwendbaren volkerrechtlichen
Vertriagen und denen ohne unmittelbare Wirkung im
Gange<...>[4].

Ein Wesensmerkmal volkerrechtlicher Vertrige
ist ihre Doppelnatur. Einerseits sind sie Kreation des
Privatrechts und dementsprechend sind sie geméif den
Vorschriften der Vertragsinterpretation zu interpretie-
ren. Andererseits werden sie als 6ffentlich-rechtliche
Vorschriften gesetzlich anerkannt, denn sie werden
in das innerstaatliche Recht des jeweiligen Staates
iibernommen. In der Ukraine geschieht das durch Er-
teilung der Zustimmung von der Werchowna Rada
der Ukraine, durch den vilkerrechtlichen Vertrag
gebunden zu sein, in Form eines Gesetzes der Ukraine.
Eine richtige Verbindung dieser Regelsysteme ist eine
Voraussetzung der Rechtsauslegung.

Internationale Menschenrechtsvertrige nehmen
eine besondere Stellung im System der internationalen
Ubereinkiinfte ein. Gerade Erfiillung des wirksamen
Schutzes der Menschenrechte wird das wesentliche
Kriterium fiir “Abwidgung” der moglichst angemes-
senen Verwirklichung dieser Rechte vom Staat [5].
Merkmale der internationalen Menschenrechtsvertrige
pragen nicht nur ihren besonderen Status im System der
internationalen Ubereinkiinfte im Allgemeinen, son-
dern auch unterscheiden sie von anderen Rechtquellen
eines einzelnen Staates <...>[6]. Bei der Auslegung der
Regelungen internationaler Menschenrechtsvertrige
muss man auch die Haltung internationaler Gerichts-,
Uberwachungs- oder gerichtsihnlicher Organe in Be-
tracht ziehen, derer Hoheitsgewalt die Fragen der
Auslegung und Anwendung des entsprechenden volker-
rechtlichen Vertrages unterstehen [7]. Wenn man die
Besonderheiten der Interpretation volkerrechtlicher
Vertrige analysiert, muss man auch anmerken, dass
nationale Gerichte unter allen Auslegungssubjekten
auf eine besondere Aufmerksamkeit verdienen, denn
genau sie eine schwierige Aufgabe erfiillen sollen, die
Normen des Volkerrechts in die Normen des nationa-
len Rechts umzusetzen. In den meisten europiischen
Lindern ist dafiir ein Sonderorgan mit Verfassungs-
gerichtsbarkeit zustindig. Sein Ziel ist es, nicht nur
den Inhalt der auszulegenden Normen festzustellen und
zu erkliren, sondern auch die Fehler der rechtlichen
Praktiken zu beseitigen [8]. Nationale Gerichte schei-
nen die befugtesten unter allen Auslegungssubjekten
volkerrechtlicher Vertriage zu sein, insbesondere was
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ihre Auslegung und Anwendung im Nationalrecht
betrifft. Trotzdem existiert dabei eine Reihe von Pro-
blemen, denen sie bei der Auslegung volkerrechtlicher
Vertrige im Rahmen des Nationalrechts begegnen.

Erstens ist das die Konzentriertheit vor allem auf
Normen des Nationalrechts. Die meisten Richter (ins-
besondere der erstinstanzlichen Gerichte) stoflen in
ihrer Arbeit nie oder selten auf die Notwendigkeit,
die Normen vélkerrechtlicher Vertriage anzuwenden.
Dieses Problem gilt vor allem den Staaten, wo die
Richter mit Rechtsfillen iiberladen sind (und zwar
ukrainische Richter). Dies kann wiederum zu einem
Fehlurteil fithren.

Kein Zufall, dass der Beirat europidischer Richte-
rinnen und Richter in seinen Schlussfolgerungen fiirs
Ministerkomitee des Europarates darauf hinweist,
dass nationale Rechtssysteme sich immer hiufiger
mit rechtlichen Fragen internationaler Art infolge
Globalisierung und wachsender Aufmerksamkeit des
Volker- und Europarechts auf Beziehungen zwischen
Einzelpersonen und nicht Staaten auseinandersetzen.
Solche Entwicklungen verursachen Notwendigkeit
von Anderungen in der Ausbildung der Richter, ihrer
Praktik und sogar Kultur, wenn nationale Richter
Rechtspflege gemil den Bediirfnissen und Erwartungen
der heutigen Welt und unter Einhaltung der Grund-
siatze, die von demokratischen Staaten anerkannt sind,
ausiiben sollen. Solche Evolution soll vor allem die
Ausbildung der Richter beeinflussen, das Wesen der
Beziehungen zwischen internationalen Justizbehérden
und Hierarchie der Vorschriften, welche die Richter
einhalten sollen. In dieser Hinsicht betont der Beirat
europdischer Richterinnen und Richter, dass nationale
Richter die Einhaltung und rechte Anwendung volker-
rechtlicher und européischer Vertrige gewihrleisten,
deren Parteien jeweilige Staate sind, darunter auch die
Europiische Menschenrechtskonvention [9].

Zweitens ist es die Schwierigkeit des Vergleiches
der Vorschriften des Volker- und Nationalrechtes.
Einerseits ist er (der Vertrag) eine Ubereinkunft des
Volkerrechts, erstellt gemil seinen Forderungen und
Regeln. Andererseits wird er nach dem Einbau ins
nationale Rechtssystem auch sein Teil, und soll im
Einklang mit den Grundséitzen sein, die im nationalen
Rechtssystem fiir nationale Rechtsvorschriften vor-
gesehen sind. Bei ihrer Auslegung konnen Richter das
internationale Rechtswesen eines volkerrechtlichen
Vertrages iibersehen und demnach seine Auslegung
inkorrekt ausiiben.

Drittens ist es die Schwierigkeit beim Vergleichen
der Vorschriften des Privatrechts und des 6ffentlichen
Rechts. Der volkerrechtliche Vertrag ist seinem Wesen
nach eine Kreation des Privatrechts, denn das ist ein
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Vertrag (ein Abkommen, eine Vereinbarung) zwischen
souveridnen Subjekten des Volkerrechts. Zur gleichen
Zeit erwirbt er die Eigenschaften einer 6ffentlich-recht-
lichen Ubereinkunft sofort nach seiner Umsetzung ins
nationale Rechtssystem.

Viertens ist es fehlende Erfahrung in der Arbeit
mit den Dokumenten, die nach den Regeln und Anfor-
derungen verfasst sind, die sich von denen im Staate
geltenden unterscheiden, wo der Richter titig ist. Hier-
zu zihlt auch eine mogliche Ungenauigkeit der Uber-
setzung des Textes eines jeweiligen volkerrechtlichen
Vertrages in die Sprache des entsprechenden Staates.
Die meisten Richter nationaler Gerichte beherrschen
Englisch und Franzosisch nicht, in denen die meisten
volkerrechtlichen Vertrige traditionell verfasst sind.
Das weitere Problem kann auch Widerspriichlichkeit
zweier origineller authentischer Texte sein (in der Re-
gel eines englischen und eines franzosischen), wo ein
und derselbe Ausdruck unterschiedliche Bedeutungen
haben kann, je nach Ubersetzung. In diesem Fall muss
man auf den Kontext, Bedingungen der Abschliefung
und Anwendungspraxis des jeweiligen volkerrecht-
lichen Vertrages verweisen.

Nationale Gerichte nehmen die wichtigste Stelle
unter allen Subjekten der Auslegung volkerrechtlicher
Vertrige ein, deshalb ist es so wichtig, dass die Rich-
ter der nationalen Gerichte die ganze Verantwortung
erkennen, welche sie bei der Auslegung vilkerrecht-
licher Vertrige iibernehmen. Vilkerrechtliche Vertrige
spielen eine grofle Rolle in der Tétigkeit des Organs der
Verfassungsgerichtsbarkeit der Ukraine — des Ver-
fassungsgerichtes der Ukraine. Gemal Artikel 147 der
Verfassung der Ukraine ist das Verfassungsgericht der
Ukraine das einzige Organ der Verfassungsgerichts-
barkeit und eine seiner Aufgaben ist es, die Verfassung
der Ukraine offiziell auszulegen. Aulerdem gehort zu
seinen Funktionen, Schlussfolgerungen iiber Verfas-
sungsmaifBigkeit volkerrechtlicher Vertriage der Ukrai-
ne, die im Namen des Staates geschlossen werden, zu
erteilen. Da die giiltigen volkerrechtlichen Vertrige,
derer Rechtsverbindlichkeit die Werchowna Rada
der Ukraine zugestimmt hat, ein Teil des nationalen
Rechtssystems sind (Artikel 9 der Verfassung der
Ukraine), sind sie auch fiir das Verfassungsgericht
der Ukraine bei der Ausiibung seiner Befugnisse ver-
bindlich.

Das einzige Organ der Verfassungsgerichtsbar-
keit der Ukraine bezieht sich oft auf die Regelungen
voOlkerrechtlicher Vertrige zur Begriindung seiner
Haltung in allen Bereichen der Durchsetzung seiner
Befugnisse (Entscheidungsfindung, Bereitstellung von
Schlussfolgerungen usw.). Das Verfassungsgericht
der Ukraine wendet die Regelungen der Wiener Ver-
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tragsrechtskonvention (WVRK) bei der Behandlung
der Fille betreffend die Rechte und Freiheiten des
Menschen und Biirgers an. Aber zum Teil wird in sei-
nen Entscheidungen die Wirkung der Regelungen der
WVRK im Rechtssystem der Ukraine nur festgestellt.
(Entscheidung vom 25 Dezember 1997 Ne 9- zp/ 97,
vom 1. Dezember 2004 Ne 19- rp/ 2004, vom 9. Juli
2007 Ne 6- rp/ 2007, vom 29. Januar 2008 Ne 2- rp/
2008, vom 8. Oktober 2008 Ne 0- rp/ 2008, vom 13.
Mirz 2012 Ne 5- rp/ 2012). Zur gleichen Zeit gibt es
zahlreiche Bezugnahmen auf spezifische Bestimmun-
gen, und zwar betreffend folgendes: Verbot der Folter
(Artikel 3)[10]; das Recht auf personliche Freiheit und
Sicherheit (Artikel 5) [11]; das Recht auf ein faires
Verfahren (Artikel 6) [12]; Festsetzung der Strafe ge-
mil Gesetz (Artikel 7[13]; das Recht auf Achtung des
Privat- und Familienlebens (Artikel 8) [14]; Freiheit
der Meinungsduflerung (Artikel 10) [15]; Versamm-
lungs- und Vereinigungsfreiheit (Artikel 11)[16];
das Recht auf einen wirksamen Rechtsbehelf (Artike
13) [17]; Nichtdiskriminierung (Artikel 14) [18]; die
Beschrinkung der politischen Betédtigung von Ausléin-
dern (Artikel 16) [19]; Schranken fiir die Anwendung

von Rechtsbeschrinkungen (Artikell18) [20]; Schutz
des Eigentums (Artikel 1 des ersten Protokolls) [21];
Bewegungsfreiheit (Artikel2 des Protokolls vier) [22];
das allgemeine Diskriminierungsverbot (Artikell des
Protokolls Ne 12) [23].

Schlussfolgerungen. Zusammenfassend muss man
die positiven Entwicklungen hinsichtlich zunehmender
Bezugnahmen auf die Interpretation volkerrechtlicher
Vertriage von ukrainischen Gerichten anmerken. Zur
gleichen Zeit aber kann man zu den wesentlichsten
Problemen, mit denen sich die Richter bei der Aus-
legung volkerrechtlicher Vertrige im Rahmen des
Nationalrechtes auseinandersetzen, folgendes zdhlen:
1) die Konzentriertheit vor allem auf Normen des Na-
tionalrechts; 2) die Schwierigkeit des Vergleiches der
Vorschriften des Volker- und Nationalrechtes; 3) eine
mogliche Ungenauigkeit der Ubersetzung des Textes
eines jeweiligen volkerrechtlichen Vertrages in die
Sprache des entsprechenden Staates oder eine Wider-
spriichlichkeit zweier origineller authentischer Texte.
Aber die Frage danach, was in diesen Schwierigkeiten
iiberwiegt, — objektive Probleme oder subjektive Ver-
fehlungen, — bleibt offen.
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KOMMNPOMIC TA KOH®JIIKT Y NPABOBI COEPI
KOMMNPOMMUCC U KOH®OJAUKT B NPABOBOIN COEPE
COMPROMISE AND CONFLICT IN THE LEGAL SPHERE

TEOPIFA TA ICTOPIS OEPYXXABW | MTPABA
ICTOPIA NONITUYHUX | MPABOBUX YHYEHDb

AHoOTaUif. Y gaHiii CTATTi ABTOP HAGAE CBOE BU3HAYEHHSI MOHSATTS MPABOBMIA KOMIPOMIC, KOMIPOMIC B NPaBi, a TAKOX
po32/19gae KoH(AIKT B MpaBoBiii cdepi. BiH po32sigae oCHOBHI TeHgeHUil B 2ay3i BUBYEHHS KOMIPOMICY i KOHPAIKTY. Y cTaTTi
BU3HAYAKOTHCS OCHOBHI 03HAKM §AHMX MPABOBKX ABMLL. KOMITPOMIC SIK CrieLianbHO-I0pUguyHi 3acio y cuctemi geTepmMiHaHT npa-
BOBOI GKTUBHOCTI MA€E 0COO/IMBE 3HAYEHHS], | Fi020 HegOOLIHKA He_2aTUBHO MO3HAYAETLCS HA ePeKTUBHOCTI MexaHi3my gii npasa,
O/IOKYETbCSA gisi IPO2PeCBHMX 3AKOHIB i, MO CyTi CrpaBu, 3giiCHeHHs MO3UTUBHUX NepeTBOPeHb y CyCMibCTBI.

CyyacHa KoH@IKTON02is po321s1gae KOHPIKT 1K 3aKOHOMIPHY 1 PUPOGHY XAPAKTePUCTUKY COLiaIbHUX BIGHOCUH, Pi3HO-
BUGJOM COLIia/IbHO20 KOHPAIKTY € 0pUGUYHIIA, SIKUIA BIGTBOPIOE O3HAKM, PUCK COLIIA/IbHOR0, ae 3 0COOAMBOCTAMM, WO MPUTA-
MaHHi npaBoBii cgepi.

BigcyTHiCTb TeopeTyH020 00y pyHTYBAHHSI KOMIPOMICY B MPABOBIii Cdepi YCKNAGHIOE 11020 BUKOPUCTAHHS SIK 3acoby go-
CARHEHHS CTA1020 NPABOMOPAJKY, YCKAAGHIOE NPABOBE Pe2y/IOBAHHS, BUK/IMKAE HEMOXX/INBICTD MONepegiKeHHs Ta BUPILLEHHS
KOH(IKTIB MixK CYO'€KTaMM. YueHi Big3HQualoTb HASIBHICTb KOMMPOMICHUX MOYATKIB y Pi3HUX cepax npaBoBO20 pe2y/ioBAHHS,
OQHAK CTifiKa KOHLienLisi BUKOPUCTAHHS KOMAPOMICY Y cdepi npaBa 3aMMWAETLCS CIPABOI0 MakibyTHb020. Ha CbOROGHILLHIM
yac He iCHye EgUHOI TOYKM 30pYy BIGHOCHO BU3HAYEHHS MOHSTTS IOPUGUYHIIAL/NPABOBMI KOHPAIKT.

KOHPiKTI gy)Ke PI3HOMAHITHI 3a CBOEIO MPYPOgOI0, BeNMKA KiIbKICTb KOHPAIKTIB BUHMKAIOT 103a MPABOBOIO Cepoio, i Bke
MoTiM y npoueci po3BUTKY, HabYBAKOTb KPUGUIHIX O3HAK, | TOMY ICHYIOTb Y 3MILUAHOMY Y nepexigHoMy CTaHi.

Komnpomic 3a gonomozoto 1opugnyHmx 3acobiB MoYMHAe PyHKUIOHYBATH SIK MPUHLMA MPABA i SIK Criocié npaBoBo2o0 pe-
_2Y/IIOBAHHS, 306€e3reqye BJOCKOHAIeHHsI MeXaHiaMy gii npasa. Takum YnMHOM, CTAHGAPTHI CUTYauii Ta CTaHgapTHI crnocobu ix
BUPILLIEHHS TICHO MOB’A3aHi 3 BUKOPUCTAHHAM YCTAHOBKM HA BUKOPUCTAHHS KOMIMPOMICY. [1py LibOMY KOMAPOMIC y NpaBoBili
cgepi npUCTocoByETHCH o 0COONMBOCTEN MexaHi3my gii npasa.

[vHamika KoHAIKTY, Ta Komrpomicy y npaBoBiii cdepi 3anexuTb nepegyciM Big piBHS MOPAi y CyCriNbCTBI, TAK 51K BOHM
PopMyIOTbCS HO 3aCagax 3a2anbHOMOGChKMX LiIHHOCTel piBHOCTI, CBOOOgH, CIpaBegIMBOCTi.

ABTOp y CTATTi BUQi/IIE OCHOBHI CTAQIT KOMMPOMICY TA KOHPAIKTY.

KntouoBi cnosa: komnpomic, KOMNPOMIC y npasi, MpaBoBmii KOMAPOMIC, MPABOBUI KOHPAIKT, KOHPAIKT.

AHHOTAUMS. B gaHHOJI CTaTbe aBTOP gaeT CBOe OrpegesieHye NOHSTHS MPABOBOi KOMMIPOMUCC, KOMIPOMMCC B IPABe, d TAKXe
paccMatpuBaeT KOHPAMKT B paBoBoli cepe. OH paccmatprBaeT OCHOBHbIE TeHgeHLum B 061acTu U3yyeHnsi KoMnpomumcca
1 KOHPAMKTA. B CTATbe 0rpegensiioTcs OCHOBHbIE MPU3HAKM JAHHbIX MPABOBbIX SIBAEHMI. KOMIPOMMCC KAK CrieynanbHo-topy-
guuieckune cpegcTaa B cucTeMe geTepMUHAHT NPaBoBOi AKTUBHOCTM uMeeT 0cob0e 3HayeHue, 1 e20 HegoOLEeHKA He2aTUBHO
CKA3bIBAeTC Ha 3PPeKTUBHOCTM MeXAHMU3MA gelicTBus npasd, 6/10kupyeTcs geiicTBIe MPO2PeCCHBHbIX 3AKOHOB U, M0 CyTU gend,
OCYLLIeCTB/IeHNS MO3UTUBHBIX M3MEHeHWIi B 00LLecTBe.
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CoBpemeHHas! KOHPANKTO1021s pACCMATPUBAET KOHP/IMKT KAK 3AKOHOMEPHYIO 1 eCTeCTBEHHYIO XapaKTepUCTUKY COLMANbHBIX
OTHOLLIeHWI, PA3HOBMGHOCTbIO COLMA/IbHOR0 KOHPAMKTA ABAISIETCS IOPUGUUYECKMIA, KOTOPbIN BOCMPOM3BOGUT MPU3HAKM, YepTbl
COLMAnbHO20, HO C OCOBEHHOCTAMM, KOTOPbIe CBOKCTBEHHbI PABOBOV Cepe.

OTCyTCTBME TeOpeTNYecK020 0O0CHOBAHMA KOMIPOMMCCA B NPABOBOI Cdepe 3aTpygHSeT e20 MCMO/Ib30BAHME KaK CPegCTBa
GOCTIXKEeHMs yCTONYMBOR0 MPABOMNOPAJKA, YCIIOXKHSET NPAaBOBOe Pey/IMPOBAHMeE, Bbi3bIBAET HEBO3MOXHOCTb MpegynpexgeHns
1 paspeLeHnsi KOHPANMKTOB MexXgy CyObeKTaMu. YyeHble OTMeYaloT Hamume KOMIPOMUCCHbIX Ha4a B PA3/IMYHbIX Chepax
MpaBoBO20 pe2yIMPOBAHMSA, OGHAKO YCTONYMBAS KOHLEMNLMS UCMONb30BAHMS KOMIPOMMCCA B cpepe NpaBa octaercs geaom
Oygyuie20. Ha ce2ogHsiLLHee Bpems He CyLLECTBYeT egUHOI TOUKM 3peHNs OTHOCUTE/IbHO OrpegesieHnsl MOHATMS IpUgnyeckmnii /
paBoBO# KOHPNKT.

KOH@AMKTbI 04eHb pa3HOOOPA3HbI 110 CBOeli Mpupoge, 6o/bLLIOe KON4eCTBO KOHPANKTOB BO3HUKAKOT BHe IPABOBOJ Cdepbl,
1 yxe MoToM B rpoLiecce pasBuTys, NpuobPeTarT IpUgUYecKne NPU3HaKu, 1 NoITOMY CYLLEeCTBYIOT B CMELIAHHOM UK fepe-
XOGHOM COCTOSIHUM.

Komnpomucc ¢ nomMolLbio Iopugnyeckix CpegeTs HaumHaeT PyHKLMOHMPOBATb KaK MPUHLMN NPpaABAd M Kak crnocob npaBoBo20
pe2ynnmpoBanus, obecnednsaer CoBepLLIEHCTBOBAHME MEXAHU3MA geiicTBUS Npasd. Takum obpasom, CTAHGAPTHbIe CUTYaLmm
1 CTAHGAPTHble Crocobbl MX peLleHns TeCHO CBA3AHbI C UCMO/b30BAHMEM YCTAHOBKM HA UCTIO/Ib30BAHME KoMpomucca. [pu
3TOM KOMMPOMMCC B IPABOBOIi chepe npucrnocabamBaetcsi K 0COGEHHOCTAM MexXaHU3Ma geicTaus npasa.

[MHAaMuKa KOHPMKTA, M KOMIPOMMCCA B MPABOBOI Cdepe 3aBUCUT Npexxge BCe2o OT ypOBHS MOPau B 00LLecTBe, TaK Kak
OHU POPMMPYIOTCH Ha OCHOBe 00LLeqeI0BeYeCKMUX LIEHHOCTeVi paBeHCTBA, cBOOOgbI, CPaBeg/INBOCTH.

ABTOp B CTaTbe Bbigenser OCHOBHble CTAg1N KOMIPOMMCCA N KOHPANKTA.

Kntouesble cn1oBa: KoMnpoMucc, KOMIPOMUCC B PaBe, MPAaBoBOi KOMIPOMUCC, PABOBOV KOHPMKT, KOHPMKT.

Summary. In this article, the author gives his definition of the concept of legal compromise, compromise in law, and also
considers conflict in the legal sphere. He examines the main trends in the study of compromise and conflict. The article defines
the main features of these legal phenomena. Compromise as special legal means in the system of determinants of legal activity
is of particular importance, and its underestimation negatively affects the effectiveness of the mechanism of law, blocking the
action of progressive laws and, in fact, making positive changes in society.

Modern conflictology considers conflict as a natural and natural characteristic of social relations, a kind of social conflict is
legal, which reproduces features, features of a social, but with features that are characteristic of the legal sphere.

The lack of a theoretical justification for a compromise in the legal sphere makes it difficult to use it as a means of achiev-
ing a sustainable legal order, complicates legal regulation, and makes it impossible to prevent and resolve conflicts between
subjects. Scientists note the presence of compromise principles in various areas of legal regulation, but a sustainable concept
of using compromise in the legal sphere remains a matter of the future. At present, there is no single point of view regarding the
definition of the concept of legal / legal conflict.

Conflicts are very diverse in nature, a large number of conflicts arise outside the legal sphere, and then later in the develop-
ment process, they acquire legal attributes, and therefore exist in a mixed or transitional state.

Compromise with the help of legal means begins to function as a principle of law and as a method of legal regulation, en-
sures the improvement of the mechanism of action of law. Thus, standard situations and standard methods of solving them are
closely related to the use of the installation for the use of a compromise. At the same time, the compromise in the legal sphere
adapts to the peculiarities of the mechanism of the law.

The dynamics of conflict and compromise in the legal sphere depend primarily on the level of morality in society, since they
are formed on the basis of universal human values of equality, freedom, and justice.

The author in the article highlights the main stages of compromise and conflict.

Key words: compromise, compromise in law, legal compromise, legal conflict, conflict.

Hoc'ranomca npooaevu. OCHOBHUM 3aBIaHHAM Ta
IIPU3HAYEHHAM JAEePKaBU, WIicasa 3400yTTA mep-
JKaBHOT'O CYBE€PEHITeTy Ta OrOJIOIMIeHHS He3aJIeKHOCTI
€ Kypc Ha GopMyBaHHS IIPABOBOI Jep:;KaBu B YKpai-
Hi, TOMy HEYXUJIbHO 3pOcTaEe moTpeda B cTabibHOCTL
€KOHOMIYHOT'0, IOJIITUYHOT'O, COIiaJIbHOT'O PO3BUTKY,
B CTIIKOCTi IeMOKPATUUHUX IHCTUTYTIB BJIaJU Ta IIpa-
BOBOi cucteMu. B mosiTuuHIi# i opuamdHii HayKax

aKTyaJIbHOIO € IOCTAaHOBKA MMUTAHHA He CTiJILKY ITPO BU-
KODPiHEHH#A COIiaJIbHO-TIOJNiTUUYHUX, TPABOBUX (fOpU-
IUYHNX) KOH(IIKTIB, CKiIbKU PO IX BpeTyJIOBaH-
HS, TOMYy KOoMIOpoMicHa ¢opMa B3aeEMOJil yJyacHUKIB
BiJHOCHH BUKJIMKAE HE3MiHHUI iHTepec 3 TOUKU 30Py
TMOJIITUKIB, HAYKOBIIiB, mpaBHuUKiB. Cdepa mpaBa —
oJlHa 3 HAWCKJamHIMuX c(ep 3aCTOCYyBaHHA KOMIIPO-
micy. Kpim Toro, 1110 :opuandHi HOPMH 3HAXOAATHCA
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B IIOCTiliHil 3MiHi, camMa HOpMATHBHA CHCTEMA IIpasa,
10 IIepeadadae cTaHgapTHI cuTyarrii i craagapTHI cIo-
cobu ix BupillleHHs, B pAMKaX yCTAHOBKU Ha KOMIIPO-
Mic He 3aBKIU MOJKe OyTU 3aCTOCOBaHAa, Ta HE 3aBXKIU
BUKOHAaHAa CTOPOHAMU. Inesa koMIpomicy BUKJIMKAE ITi-
JUU pAg AUCKYCiii, mepeayciM ToMy, 1[0 Ma€ SIK MiHi-
MYM JIBa KPUTEPii: OPUANUHNI i MOpPaIbHUA.

Kpim Toro, 1110 ropuAnYHi HOPMU 3HAXOASATHCA B I10-
cTifiHill 3MiHi, caMa HOpMAaTUBHA CUCTEMAa IIPaBa, IIMo
mepenbavae cTaHAapTHI cuTyarii i craugapTHi cmocodu
iX BUpillIeHHA, B paMKaX YCTAaHOBKU Ha KOMITPOMicC He
3aBXKIU MOKe OyTHU 3aCTOCOBaHA, Ta He 3aBXKIU BUKO-
HaHa CTOPOHAMMU.

AKTyanbpHiCTh IP0O6JIEMU KOMIIPOMiCY, B IPaBOBiit
cepi BUBHaAUAETHCA AK HEJIOCTATHICTIO TOCJIiIIKeHH,
TaK i IPaKTUYHOI BAXKJIMBOCTI 1A POSBUTKY IIPaBOBOI
cepu. B ropucnpymenirii g npobieMaTKa oTpuMaa
JIAIIIe He3HAYHE OCBITJIEHHSA, IPU I[BOMY, YACTO ITOHAT-
TS «KOMIIpOMic y IpaBi» i «IpaBoBUil KOMIIpOMicC»,
«KOMIIPOMiC» i «KOHCEHCYC» OTOTOXKHIOIOTD, 1110 HaBPAT,
U1 MOJKe OyTH NIPUUHATO, 1 He CIIPUAE TOTINOJIEHHIO
yABJEHB PO Iie aBuine. Hayka mpo mpaBo He TiIbKY 3a-
MO3MYYE KaTeropii iHmux HayK, a i JiJIUTbCS 3 IHIITUMUI
HayKaMmu (rajqys3sMuy IpaBa) BJIaCHUMU KaTeropiamu,
B IIpOIeci 4oro 3AiicHIOETHCA KOPUTYBAHHA TaHUX
KaTreropiii. BcranoBiieHO, IIT0 KaTeropia «IpaBoBU
KOMIIPOMiC», « KOMIPOMIiC y IIpaBi», He OTPUMYIOUN
dopmasbHOTO 3aKpimienHs AediHinii B 3aKOHOZABCTBI
(BUHSATOK MUTHE IpPaBo) 3aliMae BasKJIMBE Miclie K
B TEOPETUYHUX TOCTiAKEeHHAX, TaK 1 B pillleHH] mpar-
MaTUYHUX 3aBIaHb. AIKe, caMe KOMIIPOMic Mae Bci
IIaHCH CTATH BAKJIUBUM 3aCO00M y rajiysi BUpillieHHs
IOPUANYHUX, COI[IAJIbHUX i MOTITHYHUX KOHQIIKTIB,
X0Ya 3MiCTOBHE HAIIOBHEHHA i 3HAUEHHSA MOT0 3MiHIO-
€ThCA. SMIiHN MOXKYTh BILINHYTU AK Ha «JeeTU3aI[ii0»
(«eTusalimo») KOMIPOMicy, Tak i TAXKIHHA HOT0 [0
iHCTpYyMeHTaJbHOI (hYHKIIII B cucTeMax PO3BUTKY Ha
OCHOBIi «KepoBaHUX KOHQJIIKTIB». BBaskaemo, 1110
KOMITPOMIiC MOKe CTaTy OJHUM 3 OCHOBHUX TEPMiHIiB
CyYacHOI IOPUCIPYAEHIIil Ta MoJaiToJorii, OCKiIbKU
BiH B pAAi cUTyaIlill € OMHUM 3 HaNOiIBINT AOIITBHUX
i momycTMMUX CIIoCO6iB BUPIIIeHHA CIIOPY.

CyuacHa KOH(JIIKTOJIOTis pos3rasanae KOHQIIKT AK
3aKOHOMIipPHY I IPUPOAHY XapaKTEePUCTUKY COIiaTbHUX
BiTHOCUH, Pi3HOBUOM COI[iaJILHOT'O KOHMIIIKTY € I0pu-
OUYHUN, AKUU BiITBOPIOE OBHAKHU, PUCH COIiaJILHOTO,
aJjie 3 0COOIUBOCTAMU, ITT0 IPUTAMAaHH]I ITPaBOBiil cepi.

Cuip BigsHaumnTH, 1110 Y CyYaCHIil IIPaBOBili JOKTPUHI
BiICyTHSA €HICTHh MO3UILiN JOCTiZHUKIB IIIOJ0 BU3HA-
YeHHS MOHATTA «KOH(MJIIKT» AK POAOBOI KaTeropii Bis-
HOCHO 0 KOH(JIIKTY y TpaBoBiii cepi. AHaIis cyTHOCTI
KOH(QJIiKTY, BUAIB, MIJISAXiB PO3B’sA3aHHA, CKJIAAIOTH
IaJIeKo He IIOBHUM MepeJiK JOCIigKeHb I0PUIUIHOI
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KOH(DIIKTOJIOrII, IKa B CBOIO UePI'y PO3SBUBAETHCH AK
HAMIPAMOK coIlioJorii mpaga.

Amnanis ocraHHIX gocaim:keHns i myomikamii. [[asa
Cy4YacHOTO eTaly BUBUEHHSA Ta PO3YMiHHA KOMIIPOMicCy
Ta KOHQUIIKTY B IPaBOBiii chepi AK HAYKOBOI IpodIeMu
0co0auBYy BaskauBicTs MaroTh podoru: FO. Ipxina [1],
B. Baunnunal2], P. A. Pomamosa [3], M. HoBikoBoi
[4], C. Typrora [5], I'. ¥Ycaruii [6], FO. O6opoToBa [7]
iimmumx.

Merta craTTi. BusHaueHHA MOHATTA KOHQIIKTY Ta
KOMIIPOMicCy, aHaJIid KOMIIPOMicYy i KOH(IIIKTY B mIpa-
BOBil cdepi Yrpaiuu.

Buxaan ocaoBHOro Mmarepiaay. [lunamika KoH)ITiK-
Ty, Ta KOMIPpOMicy y IIpaBoBii cepi 3aaeKuTh nepe-
OyciM Bif piBHSA MOpaJi y CycIiJibCTBi, TaK AK BOHU
GOopPMYIOTHCA Ha 3acajlax 3arajJbHOJIIOAChKUX ITIHHOC-
Tell piBHOCTi, cBOOOAM, cupaBeaanBocTi. Heob6ximgHo
BigMiTHUTH, IO 3 PO3BUTKOM CYCIIiJILCTBA MOPAaJbHi
IMiHHOCTI IMOCTiHO MiAAA0THCA 3MiHi, a OT:Ke Hacai-
KoM € hoopMyBaHHA Pi3HOr0 3MiCTy KaTeropiii (ceoboza,
cupaBeInBicTb, piBHiCTE). Ile cipusae hopmyBaHHIO
IpaBoOBUX KOHMIIKTIB.

Mapgiccou B. akieHTy€e yBary, 1o po3BUTOK
O0yAb-AKOT0 CYCIIiJIbCTBA ABJIsSI€ CO0OI0 CKJIATHUIM IIPO-
mec, AKUN 3AiMCHIOETHCS HA OCHOBI 3apPOIKeHHA, PO3-
TOPTaHHA i pO3B’A3aHHA PI3HOMAaHITHUX IPOTUPIiY i cy-
nepeuHocrTeii. [Iepebir poro nporecy BigoyBaeTbCa
yepes PisHOro poAy KOHMIIKTU SK OJHY 3 OCHOBHHUX
napagurMm coliaabHUX BigHOCuH [8, c. 39].

B akiit 6u cepi npaBoBuit KOHQIIKT He BigOyBaBcs
BiH MOB’A3aHUN 3 3aCTOCYBAHHAM a00 MMOPYIITIeHHIM
TUX YU iHIIIUX HOPM IIPaBa, a TAKOK 3 BUHUKHEHHAM,
3MiHaMu ab0 IPUIIMHEHHAM IIpaBoBuX BigHocuH. [Ipa-
BOBi HOpPMU MOKYTh BIJIMBATHU K Ha 3aPOJKEHHS,
DPO3BUTOK, TaK i BUpPillleHHA KOHQJIIKTY, 1 migBunry-
I0Th e(PeKTUBHIicTH BOAuBY. IIpaBoBOMY KOHQIIKTY
npuTaMaHHi BCi eTanu Ta cTafii, 110 BJIACTUBI iHIIIUM
CoIliaJIbHUM KOH(pJIiKTaM.

Heo6xigmo BigsHauuTu, 1110 Ha CHOTOAHIIIIHIN yac He
icHy€e €IMHOI TOUKHM 30Dy BiIHOCHO BUSHAUEHHS ITOHATTS
IOPUINYHNHN/TTPaBOBUM KOH(IIKT.

KouduaikTu ny:xe pisHOMaHiTHI 3a CBOEI0 TPUPOIOIO,
BeJIMKA KiJbKicTh KOH(DIIKTIB BUHHKAIOTH 11034 IIPABO-
BOIO cheporo, i BiKe IIOoTiM y IpoIieci po3BUTKY, HaOyBa-
I0Th IOPUAUYHUX O3HAK, 1 TOMY iCHYIOTH V¥ 3MillIaHOMY
4y nepexigaomy craHi. Tak, HanpukIag, KOHQIIKT
He TTOB’A3aHUH 3 OPUIUYHOIO cPepoio i cToCyeThCA
0CO0MCTUX, CYCIILIBHUX, HAIIIOHAJLHUX iHTEpecis,
MOJKe 3 YACOM B IIPOIIECi PO3BUTKY IIOAil IIEPEXOIUTU
Ha iHIIy CBOIO CTail0, TpaHCc(hHOPMYIOUNUCH B ABUIIIA
IOPUAUIHOTO TIOPAAKY.

Cuiiz 3BepHYTH yBary, II0 B pasi icHyBaHHSA cynepeyd-
HOCTel MiK IeKiJIbKoMa IPaBOBUMU HOPMAaMU, BiTHOCHO
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OJHOTO MIPEIMETY PEeTyII0BaHHA MPOABIAIOTHCA TOBHO-
IMiHHUM IPaBOBUI aceKT, 60 KOHQIIKT MIOUNHAETHC,
3aKiHUYyeThCA 3 BUKOPUCTAHHAM IOPUAUUHUX 3aCO0iB Ta
nporenyp. MoTuBu noBeAiHKY KOHMIIKTYIOUNX CTOPiH,
Ta iX iHTepecu BU3HAUAIOTHCA 3MiCTOM i 3BHAUEHHAM
IPaBOBUX HOPM, BiJl 4OT0 CKEPOBYIOTHCS (3aJI€KaTh)
il yuacHUKiB.

C. I'ycapesa, O. TuxomupoBa, c(popMyTIOBAIH B 3a-
raJbHOMY BUIJIAL IOHATTA IOPUIAUYHOTO KOHDIIIKTY,
a caMe, IOPUANYHUM KOHPIIKTOM € OyAb-AKUI KOH(PIIKT,
B AKOMY CITip TaK UM iHaKIIle OB’ sI3aHNnil 3 IPAaBOBUMU
BimHOCHMHAMU cTOPiH (IXHIMHY IOPUIANYHO 3HAUYIITUMU
IisiMu abo craHamMu), cy6’€KTH, MOTHUBAIliS IXHBOI ITOBE-
IiHKH, 00’€KT KOHQIIKTY MaloTh IPABOBi O3HAKH, a caM
KOHQIIKT TsATHe mpaBoBi Hacaiaku [9, c. 156—-187].

IlepeBasxae mo3uIlisa yueHUX, 3riJHO 3 AKOIO IOPU-
IUUYHUN KOHQIIKT MOYKHA BUSHAUUTH SAK IPOTHIO0PCTBO
cy0’eKTiB IIpaBa y 3B’ 3Ky i3 3aCTOCYBaHHAM, IIOPYIIIEH-
HAM abo TiayMaueHHAM HopM mpasa[10, c. 156—-187].

V¥ cBomo uepry IO. TuxoMupoB BBaKae, 110 MOXKe
icHyBaTu IOPUANYHUN KOHQMIIKT ¥ BYSbKOMY Ta IIU-
POKOMY po3yMiHHi. By3dbke po3yMiHHS IOPUIUIHOTO
KOH(MJIIKTY 3BOAUTH MOT0 10 00’ €KTUBHO iCHYIOUMNX
mpoTUpiu MixK ABOMAa a60 KiTbKOMAa MPaBOBUMU HOP-
MaMH, I10 HaJIeKaTh 0 €TUHOTO0 IIPeIMeTa IIPaBOBOTO
peryatoBauuda [11, c. 230—-234]. OT:xe, By3bKe po3y-
MiHHSA OPUIUYHOTO KOHMIIKTY (paKTUIHO TOTOXKHE
TIOIITUPEHOMY PO3YMiHHIO TAKOTO IIPaBOBOTO (DeHOMEHA,
SAK IIpaBoBa KoJizisa. B mmupoxkomy posdyminni FO. Tu-
XOMUPOB IIPOIIOHY€E BUSHAUNTHU IOPUANUHI KOHQIIKTHI
K IPOTUPIYYA MisK YNMHHUMU TPAaBOBUMU HOPMAaMH,
axTamu Ta iEcraHmiamu [11, c. 230—-234].

Ha nymry C. BoOpoBHUK, ITPaBOBUI KOHQIIKT — I1e
CTaH JBOCTOPOHHBLOTO 3B’ 3Ky Cy0’€KTiB, AKMil 3aCHOBA-
HU Ha IPABOBUX IPOTUPIUUAX, 1110 XaPaKTEPUIYETHCA
TIOpPYLIEHHAM a60 IIePeIrKoi0k0 B peaIisalii HuMu cBo-
ix iHTepeciB i € MpUYMHOIO BU3PiBaHHS a00 HaCTaHHS
KPU3U CYCIiJIbHUX BigHOoCHH. CaMe Iie BUSHAUECHHS
C. BoOpoBHUK HaZa€ MOKJINBiCTh BUOKPEMUTH O3HAKH
Kareropii «mpaBoBuii KOHQIIKT», IKi BiIMEKOBYIOTh
IO KaTeropiro Bif iHIMIMx KOHMIIKTIB, IIT0 MAIOTh Mic-
Ie Y CYCIILJIbCTBi: TPaBOBUHA KOH(MIIIKT BUABIAETHCA
B IOPUANYHIiH cepi; BiH TATHe IeBHI IpaBOBi HACTiAKHT
IJIs YYaCHUKIB CYCHIJIBHUX BiTHOCUH; 3aCHOBYETHCS
Ha IPOTUPiIUYAX, II10 He IIOJ0JIaHi; € BUII0I0 (ha3oio
PO3BUTKY IPOTUPiU; mependauae TBOCTOPOHHII B3ae-
MOBB’A30K MiK cy0’€KTaMU; COPUUNHAE IOPYIIEHHA
Uy IIePeInKoan ¥ peasisallii cyd’eKTUBHOTO IIpaBa;
Mae€ IeCTPYKTUBHUI XapaKTep AJA MpaBoBoi cepu;
MOJKe CTaTH IPUUYNHOIO KPU3Y CYCHIIbHUX BiTHOCUH; —
IIeBHOIO MipOI0 Ma€ IIO3UTUBHE 3HAUEHH, OCKiJIbKU
«ILAIIITOBXY€E» CYCHiIbHI BITHOCUHY 4O PO3BUTKY 1 BIO-
cKoHaJyleHHd [12, c. 110].

VY cBoO uepry AesKi BUeHi BUIiININ HACTYIIHI 0CO-
GJIMBOCTI IOPUAUIHOTO KOHMDJIIKTY: 3B’ A3aHiCTh KOH-
(IIiKTY IpaBOBUMU BiJHOCMHAMU, HASABHICTb IIPABOBUX
03HaAK Cy0’€KTiB U1 00’€KTa KOHPIIKTY; MOKJIUBICTH
BUPIIlIeHHS TPAaBOBUMHU 3aco0aMu; rajy3eBa BU3HA-
YeHiCTh KOHDJIIKTY; HaABHICTh IOPUAUUYHUX HACJIII-
KiB; MOKJIMBiCTBH 3aCTOCYBAHHS IIPUMYCOBHUX 3aC00iB
y mpolieci BUpinieHHsa KOHQIIKTY; BUPIMIeHHSI KOH-
GIIKTY B MeKax cIeliaJbHOl IOPUANYHOI IPOIeaypu
[13, c. 336].

He Bcima aBTOpamMu BpaxoBYyBaJIMCA caMe IOPUIUYHI
0cOo0JIMBOCTI AaHOTO BUAY KOH(IIKTYy. Bararo aBTopis,
POSTJIsAIAa0ouY JaHe ABUIIE, B AKOCTi OCHOBHUX HEBix €M-
HUX O3HAK BUTIJIAJNM Ti, AKi iCHyIOTH ¥ IpaBoBiii cepi,
aJjie He B IOPUINYHIi, a TOMY 3a BiICYTHOCTi 4iTKOI MeXi,
MOKJIMBO TIIYMAUYUTU MMOHATTS IOPUANTHOTO KOHPIIKTY
IOCUTH IITUPOKO, i I[e TPU3BOAUTH A0 TOTO, IO YACTO
IOPUANYHUT KOHQIIIKT « POZUNHAETHCA» B iHIITUX CO-
MiaJabHUX KOHPIIKTaX, €AMHOI BiAMiHHICTIO BiJl AKUX
cTae€ 3B’ SI30K 3 IPABOBUM ABUIIEM. AJie IOPUIUUYHUHN KOH-
GIIiKT caM € peaJbHUM IPABOBUM SBUIIEM, dKe iCHYE.

0. Apabam:xueBa, H. 'oMOHOB BipHO 3a3HAUNIIN, 11O
Yy AKOCTi BiTpaBHOI TOYKY AJI BUBUEHHSA IOPUIUIHOTO
KOHQUIIKTY HacamIiepes HeoO0XiTHO PO3TJIAfaTH O3HAKY
7 eJIeMeHTH, AKi TPOCTEKYIOTHCA BUKJIIOUYHO B IOPUIU-
30BaHi cepi, TOOTO TITBLKYU TOAI, KOJIU IOPUTUIHUHA
KOH(MJIIKT peanidyeThca Y BBAEMOAiAX J0aei (To6TO
B CYCIIIJILHUX BiflHOCWMHAX), SKi ImigmamgamTh i giro
HOPMAaTUBHO-IIPABOBUX aKTiB (2 BperyJbOoBaHi IIpaBoM
CYCHiJIbHI BIZTHOCUHU — IIe € TPaBOBiJHOCUHNI). A BiKe
IIOTiM IPUCTYIAaTH A0 OibI IITMOOKOTO BUBUEHHA J1a-
HOTO CKJIAJHOTO ABUIIA, SKe BKJIIUaE B cebe, KpiM KOH-
KpeTHOI IIPaBOBOTO IIPOTUIII CTOPIH IIfe i BHYTPilIHik
acmekT (IpUUYMHMU, MOTUB, MeTa) [14, c. 147].

OCHOBHOIO O3HAKOIO MOHATTSA «IOPUAUUYHUN KOH-
GutiKT» , IIT0 BiIMeEKOBYE HOTO Bif iHIITMX BUAIB KOH(IIIK-
TiB € cuenudivyHUN TPaBOBUU XapaKTeP COIlaJbHUX
IPOTHUPiYU, IKi IIOKJIAAal0THCSI B OCHOBY BUHUKHEHHS
IPaBOBOTO KOHMJIIKTY.

3-TIoMisK iHIIIOT0, HEeOOXiAHO 3a3HAUNTH, 10 CePeT
KOH(JIIKTOJIOTIB iCHye IPUHIIUIIOBA JUCKYCid IIOA0
PO3Me)KyBaHHSA IIOHATH «IIPABOBUH KOH(IIKT» Ta «I0pU-
IUYHUN KOHMIIIKT» .

Taxk, neski BueHi, BUXOAATH 3 TOTO, IO KaTeropia
«IIPaBOBE» € 32 00CATOM OiJIBIII ITUPOKUM, HisK TOHATTS
«IOpUANYHE» , BIIMOBiAHO — OyAb-AKe IOPUANYHE SBUIIE
(HopMa, haKT) € IpaBOBUM, ajie He KOKHe ITpaBOBe 3a
cyTHicTIO € 'opuaunyHuM. OTiKe, Oy Ab-AKUNA IOPUIUIHII
KOH(MJIIKT — Ie KOH(JIIiKT IpaBOBUil, ajie He KOXKHUKN
IpPaBOBUY KOHMIIKT BUSABJIAETHCA, IHCTUTYI1Ti3YEThCA
Ta hiKkcyeTheA B IOPUANUHIN opmi.

Basyouuncsk came Ha 11i#i mosuilii, JoriuHuM € Qop-
myJrtoBaHHA B. KpuBosmamuyykom TaKOTO BUSHAUEHHA:
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OpaBOBUM KOHMIIKT — IIe IpoTHOOPCTBO Cy0’€KTiB

npaBa 3 IPOTUJIEKHUM I HECYMiCHUM PO3YMiHHSAM Ta

IissMU CTOCOBHO IPUHITUIIIB i HOPM IpaBa, AKi MaOTh HA

MeTi 3MiHy CBOTO CTaTyCy Ta IOPUAUYHOTO cTaHy. Takum

YUHOM, KOH(JIIKT y IpaBi nepeyciM IPOABIAETHCA

TIPOTUCTOAHHAM HOT0 00’€KTUBHOI Ta cy0’€KTUBHOI

CcKJIamoBoi. BiAmoBigHO, IOPUAMYHI IIPUHITAIY i HOPMH,

Ha I'PYHTI AKX BiH BUHUKAaE, He BUUEPIIYIOTh BCiel

CYKYITHOCTi (popMaIbHUX i HepopMaTbHUX IIPABOBUX

HODPM, AKi AiI0Th Y KOHKPETHOMY CYCIIiJIbCTBi.
Opuguunnii ke KOHPIIKT — TOJIOBHUI, ajie He

eIUHUI pisHOBUJ IpaBoBOro KoH(QIiKTy. Haykosiri

BUIIJIAIOTh — «YHCTO IIPABOBi» ((PaKTUUHO, IOPUTAY-

Hi), «3MimmaHi» (coliaabHO-IIPABOBi), «IOMUJIKOBi» Ta

«imiToBaHi» KOHQIiIKTH y mpaBoBifHOCHHAX. OCHOBOIO

«YKCTO MTPABOBOTO» , IOPUAUYHOTO KOHPIIKTY € IpUH-

IUIIN 1 HOPMHU IIpaBa, a oro IpeaMeT — IPOTUJIEKHE

iX TIyMadyeHHS, 3aCTOCYBaHHSA, BUKOPUCTAaHHSA (TOOTO

BimHOIIIEHHS 00 HUX), 110 IIepeadavace i BiAmoBiguy

mpaBOBY moBemAiHKY[15].

Cepep iHITTIOTO, OXapaKTEePU3YEMO CTail KOHQIIKTY,
sampomnonosani C. C. @posoBuM.

— IlepenkoH(daikTHA cTanis BKJOUYae imeHTudika-
1if0, TOOTO BU3HAUEHH CY0’€KTiB, AKi IepeIrKoa-
JKaioTh NOCATHEHHIO METH, BBAXKAIOTHCA BUHHUMU
TOIO, SIKA MOKe OyTu HificHOI0 abo0 HeIpaBUJIb-
HOIO, a TaKOoK (hopMyBaHHA CcTpaTerii Ta TaKTUKU
PO3BUTKY KOH(DJIIKTY.

— IanumeHT, To6TO 3AificHeHHA Aill, COPAMOBAHUX Ha
3MiHy NOBENiHKU CYIIePHUKIB, iX OJIOKyBaHHA (3a-
TPpUMaHHA, TepepuBanHs). [IpogoBKeHHA Aiil, TOO-
TO BificTy1 (OTpUMaHHA — BiIMOBA BiJ TPOJOBIKEH-
HA Ail, a00 NpUAYIIeHHS — IPUIUNHEeHHS Tiil mix
THCKOM 30BHIIIIHIX oO6cTaBuH) abo arpecruBHA ITOBe-
IiHKa, cIpsAMoBaHaA Ha iHIuX cyb €KTiB, Ta IX Bix-
moBiHa arpecuBHAa peakiiida. i mii moxinArTs HaA
Ti, IKi MarOTL BiIKPUTHII XapaxkTep, TOOTO 0e3I10-
cepeIHbO CIIOCTEePiraloThCA, YCBiJOMIIOIOTHCA, OIli-
HIOIOThCSA SIK BOPOJKi, arpecuBHi, MIKiAJguBi TOIIO,
Ta IPUXOBaHi (JIaTeHTHi, Ta€MHi), AKi BKJIIOUAIOTh
MaCKyBaHHSA BJIACHUX [Iill, TPOBOKYBaHHA HEOOXif-
HUX il CYIPOTUBHUKIB, X Ae3iH(dopmaIito ToIo.

— JlocATHEHHA y PO3BUTKY KOHQMIIKTY KPUTHUUHOI
TOYKHU, TOOTO MAKCUMAaJIbHOI TOCTPOTH, CUJIX TA HA-
IPY>KEeHOCTi.

— PosB’saz3anua KoHGIIKTY BHACTIIOK — 3MiHU YMOB
KOH(MIIKTHOI cuTyariii, ycTaHOBOK CyIepHUKIB,
0HO- a00 MTBOCTOPOHHIX ITOCTYHOK, YCYHEHHS CY-
epHUKAa, BTPy4YaHHA TPeThoi cuu [16].

B cyuacHil ropuauuHiil liTepaTypi roBOPpUTHCA
TaKOJK IIPO MOJKJIMBICTh BUJiJIEHHA IEBHUX CTUJIIB
BUpilIeHHA KOH(MJIIKTIB, AKi ciocTepiraioTbCs B I0pu-
nuuHif npakTui. ITix ctTumem po3ymiioTs Mipy, B Me-
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JKax AKOI ogHa 31 CTOPiH HaMaraeTbCcA 3aJ0BOJIbHUTH
cBOI iHTepecu abo iHTepecu iHIIOI CTOPOHU IIISIXOM
3ilICHEeHHA aKTUBHUX 400 HaCUBHUX, CIIILHUX a00
impuBigyanbpHUX Aiti. PO3pisHAIOTH CTUJIL KOMIPOMIi-
Cy, AKUY IPOABIAETHCA B CUTyaIliAX, KOJU CTOPOHU
HaMaramoThCsad VHUKHYTH KOHQJIIIKTY, BperyJ0BaTu
PO30iKHOCTI, YaCTKOBO 3aJJ0BOJIBHUTY HaMarauHsa OAUH
oxHOro. CTOPOHU PO3yMitOTh 06’ €KTUBHY HEMOKJIUBICTH
OHOYACHOTI'0 3a0BOJIEHHS IXHiX moTpeb, ToMy roToBi
10 BUPOOJIEHHSA B3BAEMOBUTITHOTO (KOMIPOMiCHOTO)
pilmeHHA, IJId AKOTO PA30M i3 YACTKOBUM 3aI0BOJICH-
HAM IIOTPeObU XapaKTepHa i 3Trojla Ha YaCTKOBY BTPATy
neBHOI IiHHOCTI. | OMHUM 3i CTUJIIB € CTUJIB KOMIIPO-
Micy, AKUI BUABJIAETHCA B CUTyallifdAX, KOJIU CTOPOHU
HaMaramoThCsd VHUKHYTH KOHQIIIKTY, BperyJIoBaTu
Ppo306iKHOCTi, YaCTKOBO 3aJ0BOJILHITY HaMarauHs OfHAa
oxuoi. CTOpOHY PO3YMiIOTh 00’ €KTUBHY HEMOMKJINBICTh
OJTHOYACHOTO 3a/I0BOJIEHHS IXHiX moTped, TOMY roTOBi
o BUPOOJIeHHA B3aEMOBUTITHOTO (KOMIIPOMiCHOTO) pi-
IIeHHSA, IJII AKOT0 Pa30M i3 YaCTKOBUM 3a/[0BOJIEHHAM
moTpedu XxapaKkTepHa TaKOK, 3ro/Ia Ha YaCTKOBY BTPATY
meBHOI minHoCTi [16, c. 34].

BinbiricTs HAYKOBIIIB 3a3HAYAIOTh, 110 KOMIIPOMIiC
BUCTYIIa€ OCHOBHUM CIIOCOOOM BUDIIlIeHHS KOHDIIKTIB,
aje Tpeba BigdHauMTH, 110 BiH 3[jaTeH i ToepeIKyBaTH
KOH(IIKTHU.

Tak, manpuraan, B. ToacTikoB, poOUTh aKIeHT,
10 « KOMIIPOMiC IIOBMHEH BUCTYIAaTH He TiJIbKU 1 He
CTiIBKU CII0COOOM BUPIiIIeHHA KOHMIIKTY, CKiIbKMT
3acoboM itoro momepemkenHsa» [17, c. 129].

Taxum unHOM, AK 3a3Hauae A. [TapdeHosB coriantbHa
KOPUCHICTD TPABOBOTO KOMIIPOMiCY ITPOABIIAETHCA AK
B MIOT'0 3aTHOCTI BUCTYIIATH cIIelu(iuHmM 3ac000M IIpo-
dinakTUKU KOHQIIIKTY, TaK i Haltb6iabIn e()eKTUBHUM
3 TOUKU 30Dy JePsKaBU Ta CYyCIiJIbCTBA IHCTPYMEHTOM
#oro mosBoay [18].

KouduaikT Ha piBHI pealbHIX IPABOBUX BiJHOCKUH
MOJKe CTaTHU IIPUUYUHOI iX BUHUKHEHHA, 3MiHU Ta
npunuHeHHd. [{inHicTh KOMIpPOMiciB HA TFOMY PiBHI
MOJIATA€E B TOMY, II10 BOHU SABJISAIOTH CO00I0 HAOiIbIIT
e(eKTUBHUI crIocib y3ro KeHHA iHTepeciB yuacHMT-
KiB mpaBoBoro xuttd. [. M. BpexxHeB 3a3HaUUB, 110
KOMIIPOMiC MOKe BHOCUTHU B CUCTEMY €JIEMEHTU BIIO-
pankoBanocTi. Ta Mmoxke craTu: 3aco60M 3amobiranus
BUHUKHEHHIO MOKJIUBUX B MaOyTHHOMY KOH(DJIIKTiB;
3ac000M 3MiHU iCHYIOUMX TPABOBUX CTAHIB i 3B’A3KiB
MIJIAXOM iX YIIOPAAKYBAHHSA; 3aCO00M IPUNUHEHHA
ITPaBOBUX BiHOCKUH ab0 mepexoy ix B HOBY AKicTh [19].

Komnpowmic B mpaBoBiii cpepi 6araTo B uomy Bimo-
Opaskae Ti mpoilecu, AKi iCHYIOTh B Cy4aCcHOMY CYCITiJIb-
CTBi, i BiIIOBiTHO OT0 3MiCT TPOAMKTOBAHUY PiBHEM
PO3BUTKY cycIminbcTBa. Hanpukiaan, Ipo KOMIpoMic
HaM BiJJoMO IIle 3 JaBHBOTO IIEPiOy POBBUTKY JeprKa-
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BU Ta IIpaBa, Tak apincbKuii peopmarop CooH BBa-
JKaB, 1110 TOJIOBHUM B 3aKOHIi ITOBUHEH OyTH KOMIIPOMIcC.
VsaBiaeHHA PO KOMIIPOMiC AK IIPO T'OJOBHUU OPi€HTUD
3HAXOJUB CBOIX MPUXUJIBHUKIB, i BAaHTUUHOCTI, i B HaIII
yac (maHui miaxig BUABIAETHCA B 0araTbox 3arajJbHO-
TEOPETUUYHUX, IMOJITUKO-TTPABOBUX JOCJIiIKeHHAX).
OnHak, HA HAITY JYMKY OI[iHIOBATH I[I0 TEHIEHIIiIO
HeoOXimHO BKpait 06epeskHO Ta YHUKATU KPalHOIIiB.
Bueni MipKyOTh IPO KOMIIPOMicC IIEPIII 3a BCe AK PO ab-
CTPAKTHY METY, IO AKOI HeOOXiTHO MOCTIHHO pyXaTucs,
i yacTo HeXTYIOTh IUTAHHAMU MeXaHi3My TOCATHEHHS
KoMIIpoMicy, ix smicToBHuUM acrmexkTom. Cama 1o cobi
imes imeasrizarii kKoMIrpomicy He CIpUs€ OT0 PO3BUT-
Ky 1 B8acTocyBaHHA B ropucnpyzaennii. Mu sBaxxaemo,
1IT0 OCHOBHE BUBUEHHSA KOMIIPOMicy B IIpaBoBiii cdepi
B CBOiii 0iIBIIIOCTI MaJIO BEKTOP CIPAMOBAHOCTI Ha ime-
ajisaliro, TOMy JIOTiUHO i IpaBUJILHO Oy/Ie 3aCTOCyBATH
palioHaJIbHO-IpPAarMaTUYHUN TiaXis.

B misiomy :x, He00XigHO BiIBHAUUTH, IT1I0 KOMIIPOMiC
y IpaBoOBit cepi 06’eaHye ABi KaTeropii: mpaBoBUit
KOMIIpOMic i kKoMIIpoMic B Ipasi.

3amporoHyeMo BJIaCHEe BUSHAUEHHA KOMIIPOMicCY.

IIpaBoBuUii KOMIOpPOMic — Iie IIpaBoOBa yroja ABox abo
IeKiJIbKOX 0cib (cTopiH) HA IIeBHY MOBEAiHKY B TOMY
Yy iHIIOMY CyMHiBHOMY a60 CHipHOMY BHUIIaAKY, IIIO
He TiATaeThCca B JTaHUU MOMEHT OCTaTOYHOMY BUPi-
IIeHHI0 Y paMKaX IOPUANYHOTO BUPIIIIeHHS CIIPABU.
Kowmmpowmic B mpaBi — 11e panioHaabHII i eDeKTUBHO
oOpaHUii BapiaHT MOBEAIHKY 3 KiJIbKOX MOYKJINUBUX
BapiaHTiB MPOMOHOBAHUX 3aKOHOJABCTBOM i / a60 Xoua
i HemmepembaueHUM 3aKOHOIABCTBOM, ajie JOIIyCTUMUM
IS BUPiMIeHHA cUTyallii (cupaBu, CIiopy, 3AiliCHEeHHI
KOMIIETeHIIii Ta iH.), BiJIbHO 00MpaeThCAa yUaCHUKaAMU
mpaBoBigHocuH [20, c. 26].

Y xoHKpeTHi# cuTyarlii Kompomic B mpasi 3a6e3-
Tevye MaKCUMAaJIbHY Pe3yJIbTaTUBHICTD Iilf, a00 KOMII-
JeKCy Iiil cupAMOBaHUX Ha JOCATHEHHS MeTH, i / abo
BiTHOBJIEHHSA MMOPYIIEHNX Y OXOPOHIOBAHUX JIEPIKABOIO
npas i inTepecis.

Taxum ynHOM, KOMIIPOMIiC B ITpaBi MOKe cTOCyBa-
THCS BUOOPY IPABOBUX HOPM, IIPOIEIYPU BUPIITeHHA
IpaBOBOI cUTYyAaIlil, MOKJIMBOCTI BOJIMHYTHU Ha Mipy
HMOKapaHHsd, BiAIOBiZaIbHOCTI, 34ifiICHEHHS ITIOBHOBA-
JKeHb i 6araTo iHimoro. B mpaBoBuii KOMIIpoMic i KoM-
IpoMic y mpaBi 3aKJialeHo IOTeHI[iaJ /i BUABICHHSA
i3amobiraHHA CyCHiILHUX IPOTUPiY, AKIIO K IPOTUPIY
YVHUKHYTHU He BAAJIOCA, TO BOHU BUSBJISAIOTH iHIITY CTO-
POHY CBOTO IIOTEHIIAIY i CTAal0OTh 3aCO00M BUPIIIeHHS
IpoTupiy.

Kommpowmic 3a [01momMoroio I0puguyHIX 3ac00iB 1mo-
ynHae PYHKI[IOHYBaTH K IIPUHITKI IIpaBa i K crocib
IIPaBOBOTO PETyJIIOBaHHA, 3a0e3I1euye BIOCKOHAJIEH-
HA MexaHismy il npaBa. TakuMm uynHOM, CTaHZAPTHI

cuTyarii Ta craHgapTHi cIoco0u iX BUPIIlIeHHS TiCHO

OB’ A3aHi 3 BUKOPUCTAHHSAM YCTAHOBKU Ha BUKOPHU-

cTanHs KoMmipomicy. IIpu mboMy KoMIIpoMic y ITpaBoBiit

cdepi IPUCTOCOBYETHCS TO OCOBJIUBOCTEI MeXaHi3My

Iii mpasa.

ABTop Buminse ocHOBHI cTazii KoMIpomicy:

1) npegrkoMupomicHO-omiHOUHA (HA IIi#t cTamii Mixk
cy6’eKTaMu IPaBOBiIHOCUH, (DOPMYETHCS CyIepe-
YJuBe CTaBJIEHHSA, a caMe IPOTUJIEKHICTD iHTepeciB
CTOPiH MOETHYETHCA 3 IX CHiIIBHICTIO Ta Cy6’eKTH
IIPUXOAATH 10 BUCHOBKY IPO HEMUHYYiCTH KOMIIPO-
Micy AK e(heKTUBHOTO, YMHHOTO 3aC00y 3HATTA MiK
HUMU IIPOTHUPiY);

2) m11aHOBO-MOHITOPMHTOBA (PO3POOKA TAKTUKH Ta
cTpaTerii HOBeAiHKYM MijK CTOpOHAMM, MOHITOPUHT
Ta 30HJAK B3BAEMHUX iHTEPEeCiB, MOITYK OCHOBHUX
KJIIOUOBUX TOUOK);

3) meperoBopHa (IIepII 3a Bce, Ha JaHill cramii sgiiic-
HIOETBHCS B XO/i Oe3IIocepeiHiX IeperoBopiB IOMIIYK
basiaHCy iHTEpeciB CTOPiH);

4) nroroBipHa (IPOXOAUTH AK NPaBUIO OHOPMIEHHA
BUCHOBKY ITPOBEIEHHS II€PErOBOPiB, HATIPUKJIIA
oopMIIeHHS yrou, a00 JOTOBOPY JOCATHYTOIO B pe-
3yJIbTATi KOMIIPOMIiCY);

5) iMmmiIeMeHTaIi fTHO-KOHTPOJIbHA (peasisallis zocar-
HYTUX B3a€EMHUX iHTepeciB Ta B3a€MHUI KOHTPOJIb
3a peaJrizairiero ux JOMOBJIEHOCTEH).

Heo0xigHo 3BepHYTHU yBary, Ha TOu (paKT, 110 eer-
THUBHICTH KOMIIPOMicy B mIpaBoOBiit cpepi Mmorke OyTHU
BU3HAUeHA HA OCHOBi pAIY KPUTEPiiB:

— YU 3JaTHUIN KOMIPOMIC YCYHYTHU CyIIepeYHOCTi AKi
BUHUKAIOTh y IIPABOBIJHOCMHAX MijK CTOPDOHAMU;

— UM 3IaTHUH BiH B JOCTAaTHiN Mipi 3aJ0BOJIBHUTH iH-
Tepecu CTOPiH, a TAKOXK HeWTpaJidyBaTu cTaH Ha-
Py KEeHOCTi MijK CTOpOHAMU;

— peasibHe BUKOHAHHA JOMOBJIEHOCTEN, NJOCATHYTUX
CTOPOHAMH, IKi YKJIAJIN KOMIPOMicC.

J1s mpaBoOBOTO KOMIIPOMicCYy i KoMIpomicy B mpasi
MOBUHHI OYTH YiTKO BCTAHOBJICHI KpUTEPii JOmyCcTHMOCTI
3acrocyBaHHdA. I{i KpuTepil moBuHHI hopmMyBaTUCa HE
TiJIBKY HA OCHOBI IPUUHATHOCTI 10T0 CTOpOHaMU I Bifl-
MIOBiTHOCTI HOpMaM 3aKOHY, a ¥ BOJIOAITHY ITPO30PicTIO,
HaAilHiCTIO, BiAIIOBiJaT MOPAJIbHUM 3acaaM CYCIIiIb-
cTBa. BusHauaJibHUM KPUTEPieEM KOMITPOMiCy TOBUHHA
BUCTYIIATHU cIIpaBeqinBicTh. OfHAK y B3aeMoaii mpasa
i Mmopauti ogHaxKoBO HebesmeuHi IBi KpaiiHOCTI (1110 Mae
IIpsMe BiZHOIIIEHHA A0 IPaBOBOTO KOMIIpOMicy i KoM-
mpowmicy B mpaBi). ITo-epiite, ogHa KpaiiHicTh Bupa-
JKaEeTHCS B 3JIUTTI IIpaBa i MopaJii, KoJiu IIpaBo BTpavae
CBill fuHAMi3M i epeKTUBHICTE, 60 IPABO KOXKHOTO pa3y
IIOPiBHIOETHCA 3 MopaabHicTIO. MopanbHU MakcuMa-
JIi3M MOJKe IIPU3BECTHU IO BiAPUBY IIpaBa Bif peaJbHOCTI.
ITo-mpyre, KoJi MpaBO IMTOBHICTIO MiATTIOPAAKOBYE cO0i
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MopaJabHiI HopMu Ta minHOocTi. IIpu mboMy iHnTepecu Ta
noTpebu 0cOOUCTOCTi He € 3HAUYIITMMU B HOPiBHAHHI
3 YCTPEeMJIIHHAMU coIliymy. B pesysibTaTi I[bOT0 BCTa-
HOBJTIOIOTHCA TOTAJiTapHI peskuMu. SIcKpaBumit IpuKJIag
3aKJIaJleHIX B IPAaBOBUX HOPMax KOMIIPOMiciB MOkHA
BUBECTU 3 OCTAHHBOTO JOCBiy 3aKOHOIABIA.

BigoMmo, HACKiJIBKU CyIepeunBO CTABJIEHHS CY-
ciijbcTBa 00 30eperkeHHs ab0 CKacyBaHHS CMEPTHOI
Kapu. ¥ uxX yMOBaxX KOMIIPOMiCOM CTAJIO PillleHHS IIPO
CKacyBaHHA CMEPTHOI Kapu.

3maeTnbes, 1110 KOMITPOMic y TIpaBi Moske Oy TH JOIY-
CTHUMO IPU JOTPUMAHHI TAKUX BUMOT: IPUHMAETHCA
TOOPOBiNIBHO 3 IEKiIBKOX MOKJIMBUX BapiaHTiB; 3a-
CTOCOBYETHCS JIUIIIE TOJ1, KOJIU iCHYIOTH 3a3ajeriahb
mepembaveHi BapiaHTH MOBEeIiHKY B 3aKOHOLABCTBi, a00
HellepenbaueHi HOPMATUBHO-IIPABOBUMY aKTaMU, aje
He cyIepevars iM, i He IIOPYIIYIOTh IIpaBa iHIIuX 0cib;
KoMIIpoMic BuGOpy BapiauTa € mpaBoMm, a He 000B’ 13-
KOM; BUKOPUCTAHHA KOMIIPOMiCYy MOXKJINBO TiJIBKM
B TOMY BUIIQAKY, AKIIIO Ile TIOBHICTIO BiIITOBiTae mpuH-
uIIaM IIpaBa, a MTO3SUTUBHI HACTIIKY OIITUPIOIOTHCA
Ha HaJIeXKHUX 0ci0; BuOip BapiaHTy KOMIPOMiCHOTO
pillteHHA MOBUHEH OyTU 00YMOBJIEHU (DAKTUYHUMU
o0cTaBUHAMU CIIPaBMU.

B ymoBax ¢opMyBaHH Iep:KaBHOCTL B YKpaiHi nepii
3a Bce Tpeba I'PYHTOBHO IIEPEOCMUCJIUTHU COIliaIbHE
3aBIAHHA IOPUINYHOI HAYKY Ta IMePIIOYePTroBO BXKUTHU
3axX0/1, IKi OyAyTh COPIMYBATHCS HA 3POCTAaHHSA 3HAa-
YeHHi Ta POJIi B CYyCHiJIBHOMY KHUTTi, HA IPOJOBKEHHS
IOCTiIKeHb TOPiBHAHO HOBUX ITPABOBUX SIBUII] B IOPH-
CIIPYJAeHIIiI TaKUX AK KOMIIpOMic B IpaBoBiii cdepi, Ta
TPOMOBKUTHU JAOCJiIKYBATU IOPUANUHUT (IPABOBUIT)
KOH(JIIKT, AKUH € IPUPOSHUM UNHHUKOM (DYHKIIIOHY-
BaHHSA IIPABOBOI CUCTEMU, Ta 3[aT€H iCTOTHO BILINBATHA
Ha il MojepHisaIiio.

Kpim Toro, 3a momomoro:o mpaBa KOHQJIIKT i KoM-
IpoMic yIOPSAAKOBYIOThCS, 1110 CIPUAE CTIHKOCTI Cy-
CIILJIbHUX BiHOCHH, Iepeaycim nmpaBoBux. IIpaBose
YHOPALKYBaHHA KOHMIIKTY 1 KoMIpoMicy 3HiiCHIOETh-
¢4 3a JOIIOMOT0IO IIEPEePOCTAHHA IIUX ABUII] B IPABOBi
iHCTHUTYTHU.

Bucnosku 3 manoro gocaig:xkenns. Baskiuse miciie
B HayIIi IIpo IpaBo (30KpeMa Teopil Jep:kaBu Ta IpaBa
AK PyHIaMeHTaJIbHOI HAYKH, II[0JI0 BCiX rajy3eBUx
IPaBOBUX HAYK), 3alIMalOTh KaTeropii, AKi yrsopuiau
CTilIKy cucTemMy, i B BOgHOYAaC, CUCTEMY, AKa IMOCTilHO
pos3BuBaeThcsa. CucTeMHO-KaTeropiaJabHUN Oiaxin mo
BUPIIIeHHs IUTaHb 1 IIpo6JjeM IIpaBa J03BOJISIE BUKO-
PHCTOBYBATH PAJ IHCTPYMEHTIB (HAYyKOBUX), AKi € He-
JOCTYIHUMU IIPU iHIIUX nigxoxax. Tomy, Ha TpoTaAsi
TPUBAJIOTO YaCy 3aJIUINAJIOCH HEe BUPiIIEHNM IIUTAaHHA
PO AOCJIiI:KeHHSA CUCTeMH KaTeropii IoprUCIpyAeHIlii,
1110 HEMUHYYe IPU3BOAUTH [0 3’ ACYBAHHA i pO3yMiHHA
3aKOHOMipHOCTeI, 0co0IMBOCTEH (PYHKITIOHYBAHHSA MOIe-
Jiell 3aKOHOZABUOT'O PETYII0OBAaHHA CUCTEMU CYCIIiIHLCTBA.

Yxpaina 3pobusa 3HaUHUI KPOK Ha ITIAXY (POpMy-
BaHHSA IIPaBOBOI Aep:kasu. Pob KOMIpoMicy 3aKOHO-
MipHO 3pocTae. BapTo 3a3HauuTH, 1110 KOMIIPOMIC y 3a-
XigHOMY CYCIIiIbCTBI BTpaTUB a0CTPAKTHO-TEOPETHUHUI
xapakrTep, i HabyB HacaMIlepe] iHCTPYMEHTaJIbHOTO
3micTy. BukopucTanHa KOMIpOMicy B IpaBoBiii cdepi
CBiUMTh IIPO BUCOKUII PiBeHb IIPABOCBiIOMOCTi.

ITigcymoByrouu, cjaix 3a3HAUYUTH, IO AaHE JOCJIi-
JKeHHA He TPeTeHye Ha BUPIIIIeHHA BCiX TEOPETUUHUX
i mpakTUYHUX TPOO6JIEM, 1[0 BUHUKAIOTE IIPU 3aCTOCY-
BaHHi Ta iHTepmperalii HopMm 3akoHoAaBcTBa. OmHAK,
Ha HAaIII IIOTJIAL, BUKJaJeHUI MaTepiaj 3acayroBye
yBaru B HAyKOBOMY CEpPeJOBUIIlL Ta MOKe BHECTH CBiit
BHECOK Y PO3BUTOK T€OPETUUYHOI 6a3u, IPUCBIUEHOL
BUBUYEHHIO KOMIIPOMicCy i KOH(JIIKTY B IIpaBoBiii cdepi.
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NOBEAIHKA B MPABOBI C®EPI CYCMIJIbCTBA:
AUHAMIKA HOPUANYHOI NPUPOAU

MOBEJEHUE B MPABOBOI COEPE OBLLECTBA:
AUHAMMWKA IOPUJUYECKOW MPUPO/bl

BEHAVIOR IN THE LEGAL SPHERE OF SOCIETY:
THE DYNAMICS OF LEGAL NATURE

AHoTauif. AHA/I3 CYCriIbHMX MPOSABIB MOBEgiHKM CMOHYKAE go y3a2a/IbHEHHS ii COLIaNbHUX, IOPUGUUHMX, CUXOT0RIYHNUX KO-
cTeit, sIki 00’ EgHYE MOHSTTS <IOPUGUYHO 3HAYYLLA NOBEGiHKA». BopsigkoBaHii IPaBoM BUMHOK 0C0OM CyCribCTBO CAPUIAMAE 3a
COLiabHOI0 3HAYYLLICTIO HACTIGKIB — KOPUCHMX UM LLIKIGINBMX §J1S HbO2O, KOHTPOJIHOE TA OLIHIOE 30 KPUTEPIEM NMPABOMIPHOCTI.

Taka noBegiHKa Mae TepMiHON02I4HO HEOGHAKOBMI BMPA3 B HAYL: «MOBegiHKA B NPABOBIV cepi», «MpaBoBd NOBegiHKa»,
«IOPUGNYHO 3HAYYLLA MOBEGIHKA».

HOpugnuHy 3HaYyLWicTb NOBEgiHKM PO32/ISHYTO AK ii ype2y/IbOBAHICTb MPUHUMIAMM T HOPMAMM PABA MOBEGIHKM, 3HAYM-
MICTb peasibH1X Ta NOTeHLiMHMUX HACAIGKIB AKOI ¢/l CyCniIbCTBA IOPUGMYHO OviHeHi. CyTHICTb MPABOBOI MOBEgiHKM PO3KPUBA-
E€TbCS B il BAACTUBOCTSX: COLIANbHA 3HAYYLLICTb NMOBEgiHKM BigOOPAXKAE ii MO3UTUBHMI Yu HE2ATUBHWI BI/IMB HA eKOHOMIYHY,
nyoniyHy Ta npuBATHy cepy; iHTenekTyanbHe-BobOBMI 3MICT MoBegiHKM, ii CBIGOMO-BO/IbOBI MPOSIBY — NCHMX0M02I4YHA XAPAKTe-
PUCTUKQ iHTENeKTYAIbHUX | eMOL|iViHO-BO/IbOBMX OCOOIMBOCTEN NCUXIYHNX NPOSIBIB 0COOM; IOPUGUUHA BU3HAYEHICTb NOBegiHKM
nepegbayae ogiviviHe 3akpinaeHHs ii 30BHILLHIX T BHYTPILIHIX MOKA3HUKIB B g)xepenax npasd; 3gaTHICTb MoBegiHKu 0coou
CMPVYMHSTY I0PUGUYHI HOCIGKM — MO3WUTUBHI (CyO'eKTMBHI MPABa, IopugnyHi 06oB's3kM), abo He2aTUBHI (3ax0gu I0PUGMUHOIT
BigroBiganbHOCTI IK HACIGOK MPABOMOPYLLUEHHS); 30BHILLHSA $opmMa noBegiHku, i BUpas sk gisHHs, abo 6e3gisiibHOCTi; CTPyK-
TYPOBAHICTb (BHYTPILLHIFA CKAAg) noBegiHK1 akyMy/oe nposiBu ii Cyb'ekTUBHUX Ta 06’ EKTUBHMX OCOONMBOCTeN Y NPAaBOMIPHUX
Ta HeNnPAaBOMIPHUX BUMHKAX; HASABHI gepsKaBHI MOBHOBAYKEHHS 1LJ0GO KOHTPO/IO NPABOMIPHOCTI 41 HernpaBoMipHOCTI BUMHKIB
CYO'EKTiB; HASABHICTb NPUYMHHO-HACAIGKOBOMY 3B’3KY BUMHKA 3 PiBHEM MPABOCBIGOMOCTi Ta MPABOBOI Ky/bTypu 0Co0M; 3B’30K
MoBegiHKM 3 MPABOBOIO iIHPOPMALIIEID TA OCHOBOMONOXHUMM MPUHLMIAMM PABA; YMOBHICTb T 3MiHIOBAHICTb MPABOBO20 3Mi-
CTy NOBEQiHKM, KA CBIGYMTb PO 3MiHM KOPYOHIB MiXX MPABOMIPHUMM | HeNPABOMIPHUMM BUMHKAMM.

[eHe3a noHATTS NPABOBOI NoBegiHKkM Nepeqbayae 38’130k JOCNigXKeHb i3 MPAKceono2iyHMM BUMIPOM MPaBoBOi cucTeMu, B
SIKIVi LeHTPaIbHUM eleMeHTOM € paBoBa 0co0a.

Knio4oBi cnoBa: 1opngnyHo 3HavyLLa noBegiHKa, MpaBoMipHa noBegiHka, npaBonopyLLeHHs, NpaBoBad iHpopmayis, npaso-
BA Ky/IbTYpd.
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AHHOTALMSA. AHA/3 00LLEeCTBEHHbIX MPOsIBIeHUIi moBegeHus MobyxgaeT K 0600LLeHII0 ee COUMAbHBIX, IOPUGNYecKmX, Ncu-
X0/102M4eCKMX KauecTB, KOTopble 00beguHsIeT MOHSTHeE «IOPUGUUEecKy 3HaYMMOe MoBegeHHe». YopsigoyeHHbIi MpaBoM MOCTyrnok
/mLa 06LecTBO BOCMPUHUMAET 110 COLMANbHOM 3HAYMMOCTHU MOCAEGCTBUI — MOe3HbIX MM BPEGHBIX §/1s He20, KOHTPOMpYeT
W OLieHMBAeT 1X 110 KpUTepuio MPaBoMepHOCTH. Takoe noBegeHue MMeeT TepMUHON02MYECKU HeOgMHAKOBOE BbIpaXeHue B HayKe:
«f10BegeHue B NpaBoBoii cepe», «paBoBOe MoBegeHne», «pUgnyeckn 3Ha4nMmoe noBegeHme».

HOpu1gmnyeckas 3HaYUMOCTb MoBegeHMsl pacCMOTPEHd KaK ee ype2yIMpoBAHHOCTb MPUHLMIAMM M HOPMAMU NPABd, 3HAYM-
MOCTb peasibHbIX 1 MOTeHLUMA/IbHBIX MOCAeGCTBIIA KOTOPOI I0pUGUYecku oLieHeHbl 00LecTBOM. CyLLHOCTb MPABOBO20 MOBegeHus
PACKpbIBAETCS B €20 CBOVCTBAX: COLMA/bHAS 3HAYUMOCTD MOBEgeHHsl OTPAXKAET ee MO3UTUBHOE M1 He2aTUBHOE BNSIHWE HA
3KOHOMMYECKYI0, MyOIMYHYIO 1 YACTHYIO Cepy; MHTE/IeKTYaNbHOe-BO/IeBOE COgepKaHMe NoBegeHHsl, €20 CO3HATe/IbHO-BONIeBbIe
MpOoSIBIIeHNS — MCUXO102MYECKAs XaPAKTePUCTUKA MHTENNIeKTYAIbHbIX M SMOLMOHANbHO-BOIEBbIX OCOOEHHOCTe MCUXMYECKMX
MposiB/ieHNii YeloBeKd; 10puguyeckas ornpegesneHHOCTb MOBegeHus npegnoaazaeT opuLmManbHoe 3aKperieHne ee BHeLHUX
1 BHYTPEHHMX NoKa3aTeseii B UCTOYHMKAX NpaBd; CoCOOHOCTb MoBegeHus LA BbI3bIBATL OpUgnyeckue nocaegeTBus — ro-
JIOXKUTeNbHble (CYObeKTHMBHbIe MPaBd, lopugnyeckue 00S3aHHOCTH), WM OTPULIATE/IbHbIE (Mepbl OPUGUYECKON OTBETCTBEHHOCTH
KOK C/legcTBre NpaBoHAPYLLIEHHS); BHELLHSIS Popma noBegeHus, ee BbIpaxXeHue Kak gesicTus, imbo b6e3geicTaus; CTpYKTypu-
POBAHHOCTb (BHYTpeHHWII cOCTAB) NOBegeHusi akKyMynmpyeT nposiBiieHns ee CyObekTUBHbIX 1 00beKTUBHbIX 0COOeHHOCTel
B MPABOMEPHbIX U HerpaBoOMepHbIX MOCTYNKAX; MMelOLLMecs 20CygapcTBeHHble MoJHOMOYMS 10 KOHTPOJIO MPABOMepHOCTH
WM HerpaBoMepHOCTH MOCTYMKOB CYObeKTOB; HaMyMe NPUYUHHO-CIJCTBEHHON CBS3M MOCTYNKA C ypOBHEM MPAaBOCO3HAHUS
1 NPABOBOJ Ky/bTypbl IMYHOCTH; CBSA3b MOBEgeHus C NpaBoBoki MHPopMALMeri 1 0CHOBOMONARAOLMMM MPUHLMIAMM MPABA;
YCNIOBHOCTb U M3MEHYMBOCTb MPABOBO20 COGEPXKAHMS MOCTYIKA, CBUGETeNbCTBYeT 00 M3MeHEeHMsIX 2PaHML; Mexgy npaBomep-
HbIMWM U HerpPaBoOMepHbIMU geriCTBUIMM.

[eHe3uC MoHSTHs IPABOBO20 MOBEgeHus MpegroazdeT CBA3b MCCAeGOBAHMIA C MPAKCEO0I02UYECKMM M3MepeHyeM MpaBoBoi
CHCTeMbI, B KOTOPOJi LIEHTPA/IbHBIM 37eMeHTOM SIB/ISieTCs MPAaBoBAs IMYHOCT.

KnioueBble c1oBa: opugunyecky 3HauMmoe noBegeHue, npaBoOMepHoe noBegeHue, MpaBoHapyLLeHue, NpaBoBas MHHOPMa-
LS, MpaBoBas Ky/bTypd.

Summary. Analysis of social appearances of behavior leads to a generalization of its social, legal, psychological qualities
that are united by the concept of «legally significant behavior». The society, ordered by the right deed of a person, perceives
the social significance of the consequences — useful or harmful for it, controls and evaluates them by the criterion of legality.
Such behavior has terminologically unequal expression in science: «behavior in the legal sphere», «legal behavior», «legally
significant behavior».

The legal significance of the behavior is considered as its regulation by the principles and rules of law, the significance of
the real and potential consequences of which are legally evaluated by society. The essence of legal behavior is revealed in its
properties: the social significance of behavior reflects its positive or negative impact on the economic, public and private sphere;
the intellectual-volitional content of behavior, its conscious-volitional manifestations is the psychological characteristic of the
intellectual and emotional-volitional characteristics of the mental manifestations of a person; legal certainty of behavior implies
the official fixing of its external and internal indicators in the sources of law; the ability of a person’s behavior to cause legal
consequences — positive (subjective rights, legal obligations), or negative (measures of legal responsibility as a result of an of-
fense); external form of behavior (its objectification) — its expression as an action or inaction; structure (internal composition)
of behavior accumulates manifestations of its subjective and objective features in lawful and illegal actions; state power can
and should control the legality or illegitimacy of the actions of subjects; the presence of a causal relationship of the act with the
level of legal consciousness and the legal culture of the person; the connection of behavior with legal information and funda-
mental principles of law; the arbitrariness and variability of the legal content of the act testifies to changes in the boundaries
between lawful and unlawful actions.

The genesis of the concept of legal behavior implies a link between research and the praxeological dimension of the legal
system, in which the legal personality is a central element.

Key words: legally significant behavior, lawful behavior, offense, legal information, legal culture.

Hoc'ranomca npob6aemMu. Byab-AKuil BIOPAIKOBA-
HHUH IIPAaBOM BUMHOK O0COOM B CYCIIiJIBCTBI CIIpUii-
Ma€eThCS 3a COIiaJIbHOIO 3HAUYIIICTIO Ta BiAT0JI0COM
#oro HacJaiAKiB (KOPpUCHUX YU IIKiAJIWBUX), KOH-
TPOJIIOETHCSA Ta OI[IHIOETHCA 32 KPUTEPieM IIPaBOMip-

74

HOCTi — BiATIOBiAHOCTI TPaBOBUM I[iHHOCTAM, ITPUH-
nuImaM i HopMaMm mpaBa. SMiCTOBHI 3MiHU ITpaBOBii
cHCTeMi CyCIiJbCTBa, Ie JIOAUHA, K IePIIoeJeMeHT
IpaBOBill peaslbHOCTI, YyTBOPIOE IPaBOBUU CEHC CyC-
OiJIBHOTO JKUTTS, «aHTPOIOJOTI3aIlisg» Ta «COIioJo-
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rizamis» TEOPEeTMYHOTO Ta IIPUKJIAJHOTO IIPaBO3HAB-
CTBa, iHTepHAaIliOHAaJIi3allisg Ta rymMaHisalia mpaBoBoi
JKHUTTSA — IIPABOBOI cBimoMocTi, izeosorii, 3aKOHOIaB-
CTBa Ta IPABOBUX BiTHOCUH — CIIOHYKAE JOCJiTHUKIB
0 aHAJi3y roJIOBHOI cyOCTaHIlil mpaBoOBOi cucTeMu —
HOBemiHKHU 0ci0, il crabijbHOCTI i fUHAMIKM, B AKUX
JOarHA POo3KpuBae (PisuuHi, comiaabHi Ta AyXOBHI
BJIACTMBOCTI B MPaBOBUX peasidaxX, a ii moBemgiHKa Ha-
OyBae coIiaJbHO 3HAUYIIUX IOPUANUYHUX BJIACTUBOC-
Teiil. Ilepekonye mopeuHicTh MipKyBaHHS IIPO Te, L0
«B PYXOMEX ITUKJIAX ITPABOBOTO PO3BUTKY 3MiHIOIOTH-
cs moTJIsAau, mo3uiii i aii sromeit, i e BUMarae BUIi-
JIeHHS «IIOBEIiHKOBOI CKJIaM0BOI» B MeXaHidaMax mpa-
BOTBOPYOCTI i mpaBos3acTocyBauHsa» [1, c. 5].

AmnaJji3 ocTaHHIX HOCHimKeHsb i myomikartiii. B mo-
HATITHOMY ammapaTy IpaBO3HABCTBA BUABJIEHHSA II0BE-
IiHKK 0cOOM BU3HAUEHE TePMiHOJIOTiYHO HEOJHAKOBO:
SAK «IIOBeJiHKAa B IIPaBOBiii cepi» [2], AK «mpaBoBa
moBegiHKa» [3; 4, c. 11-15; 5, c. 351-354], «ropuguy-
Ha TOBEIiHKA», «IOPUANUHO 3HAUYIA TOBEJiHKa» [6,
c. 242-254; 7, ¢.1099-1101; 8, c. 5-10; 9] u cripumii-
MaJiacd K rpaHMYHA Ta IOB’sA3aHa i3 CYMiKHUME Ka-
TEeropifAMU — «OPUAUYHA JisJbHICTH», «IIPpaBOBA [Ii-
SAJBHICTB», «ITPABOBA (pOpMa AisIIBHOCTI», «TPAaBOMipHAa
HOBeAiHKa», «IPOTUIIPABHA IIOBEIiHKA», «IeBiaHTHA
moBeJiHKa» Ta iH. Buxoaauw i3 caymraoi mo3urlii moo
BUBHAHHS JIOAUHU €UHUM Cy0’€KTOM IPAaBOBOI I10-
BeNiHKU 3aBajabHIOK B. B. BBa:Kae CJI0BOCIIONIyUEeHHS
«IOPUANYHO 3HAUYIIA TOBEAiHKAa» HEeJIOCKOHAJIUM, 60
BOHO He OXOILTIOE YCiX BU/iB ITOBENiHKH, ITepeadaueHnxX
IIPaBOM y IIMPOKOMY Ioro po3yminni[10, c. 4—15]. As-
TOP BBasKa€ TePMiH «IpaBO3HAUHA IIOBEAIHKA» OiIbIII
IIIUPOKUM 34 CEHCOM.

ITocranoBKa 3aBmaHHA Ta Wigi. Bigminai nymku,
TIOJIAAPHI CYyAKeHH IIPO BJIACTUBOCTI MOBEAiHKU B IIpa-
BOBi#l chepi € 3BHAKOM, IO CIOHYKAE 0 1X aHaJi3y,
ys3arajJbHeHHs, IIOPiBHAHHA OCHOBHUX COIliaJbHUX,
IOPUANUYHUX Ta IMCUXOJOTIYHUX XapPaKTEPUCTUK, IITO
00’eIHAHI TOHATTAM «IOPUAMYHO 3HAUYIIA TOBELiH-
Ka». Y [IbOMY IOJIATAE MeTa — IOIIIYK OJHOPIAHOCTI Ta
BigMiHHOCTeI, IKi 3a Ha3BaHUMU IIOKA3HNKAaMI MalOTh
0CcO0JIMBUT TIPOSB B TIO3UTUBHI TOBEIHITI, Ta B PIBHUX
¢dopmax ii aHTHUIIOAY — IIOBEIiHI[I HeIpaBOMipHiA.

Buxnag ocHoBHOro Mmartepianxy. CyTHicTh TpaBOBO1
MOBeiHKY PO3KPUBAETHCA B i1 BiacTMBOCTAX, 10 €
BioMUMMU, ajie YaCTO 3MiHIOBAHUMU, B 3aJIEKHOCTI
Bil HAIPAMY CYCHiJIBHOT'O Ta IPABOBOT'O PO3BUTKY.
IOpuduuno 3Havywy noedinKy MONHA cnpuiimamu
AK 6U3HAYUEHY NPUHUUNAMU NPAEA i 8pe2yab08arY 11020
HOPMAMU COULANLHO 3HAUUMY OPUOULHO OUIHIOBAHY NO-
8elinKY cyb’ekmis, sKa 30amHa CNPULUHUMU I0PUOUYHE
Hacaidku. Cepen BIacTUBOCTEH MTOBEIiHKY B IPAaBOBiit
cepi 3a3HAYMMO HACTYIIHI.

Couyianvra 3Havywicmo. B cdepi nii npasa mosexnin-
Ka Mae€ coIliaJIbHO-eKOHOMiuHe, CyCIIiJIbHO-TIOJiTHYHEe,
IPaKTUKO-OPi€eHTOBaHE i 0cOOUCTiCHE 3HAUEHHSA. 3 OTJIA-
[y Ha CYCHLJIbHI iHTepecu TaKka ITOBeIiHKA OI[iHIOETHCH
SAK KOopucHa (TI03UTUBHA COIliaJbHa 3HAUYIITICTh), IITKi/I-
JmBa (HeraTUBHA CYCITiJIbHA 3HAUYIITICTD) UM HeHTPATbHA
(aesnauya). KOHCTPYKTUBHOIO € MPaBOBA AaKTUBHICTH
oci6 (yKJamaHHs JOr0OBOPiB, yUuacTh rpoMaaAaH ¥ BOO-
pax rta iu.). ComianbHo MIKi/IMBa MOBEiHKA, HABIIAKH,
TIOPYIITye HOPMAJbLHUIN PO3BUTOK COIliaJbHUX 3B’ A3~
KiB, MpaBoOBU MOPALOK B IlijoMy (aaMiHicTpaTuBHIL
OPOCTYIIKU, 3JIOUNHN, HEBUKOHAHHSA 0aTbKIBChKUX
000B’A3KiB Ta iH.).

IumenexmyanvHe-801b08Ull 3MicM NOBEOIHKU, L
€8i00M0-601b08i NPOABU — TICUXOJIOTIUHA XapaKTepuc-
TUKA iHTeJeKTYaJbHUX i eMOIiiiHO-BOJILOBUX OCO0.IN-
BOCTeH IICUXiuYHUX IMIPOoABiB ocobu. IIpaBoBi mpunucu
OpUIATHI AJIA peryaoBaHHS JIUIIe TAKOI IOBEeIiHKH, 1110
nepebyBae ITi KOHTPOJIEM IICUXIUHUX CKJIAJOBUX CBi-
JMOMOCTi — iHTeJIeKTy Ta BOJIi: ocoba Mae OyTU 3JaTHOIO
yCBimoMIIOBATH 3HAUEHHS Ta HACTIAKY CBOTO BUMHKY
Ta KepyBaTu HUM. IIpoTe I0puANYHi HACTiIKT MOXKYTH
HacTaTH i 3a BiZICYTHOCTI CBiJOMO-BOJILOBUX BJIACTHUBOC-
Teit, KoJix 0coba abo He YCBioMII0e 3HAUEHHS BJIACHOT'O
BUMHKY, a00 BUMHOK He € IPOsABOM ii BoJi (CKOEHHA
CyCHiJIbHO He0e3meUHOTOo AiAHHSI HeoCyTHOI 0c00010,
II10 € IIiICTaBOIO OJIS CYAOBOTO PiIlIeHHS PO IIPUMYCOBe
JIIKYBaHHA; TOBeAiHKA HemiesgaTHoi ocodbu Ta iH.). Tomy
IOPUAUYHO 3BHAUYIIIM BBAYKAETHCSA BUMHOK 0CO0H, AKA
nepedyBae K B HOPMaJIbLHOMY, TaK i B TaTOJOTiYHOMY
cTaHi i1 iHTeJIeKTyaJlbHe-BOJIbOBUX Ta (Pidiosoriunux
xapaxTepuctuk. CTal mcuxiyHoi AigabHOCTI 0cobu
(iHTesNIeKTyaIbHUM, €MOIIi THU, BOJIbOBUI) MOKe OyTH I
IIPOMiKHMM, III0 BILIMBA€E HA IOPUANYHY KBasi(ikairiro
ii moBemiHKY (a/IKOTOJIbHE CII’ AHIHHSA, CUJIbHE AYIIeB-
He XBUJIIOBAHHA Ta iH., AKi, BiATTOBiAHO, O0TAKYIOTH
Uy oM’ IKITYIOTh opuAuyHi Hacaigku). Ilorogumo-
ca 3 A.M. lllyabproio, AKUi 3a3HAYUB, 110 «JaHOTO
poay moBemiHKA € 30BHIIITHIM BUPa30M IIEBHOTO CTaHY
(«HOPMAaJIBHOTO», «IIPOMIsKHOTO», «IIATOJOTIYHOTO» )
cBimomocti, Bosti moguaM [7, c. 1101].

Ha nicuxoJstoriuny cTOpoHY ITOBEeIiHKY 0COOM BILIUBA-
IOTHh YCBiZlOMJIeHi Helo iHTepecu, MOTHUBH, pallioHATbHI
Ta eMOIIiliHi OIliHKYu, 3BUYKH, PiBeHb IIPABOBO1 00i3Ha-
HocTi Ta iH. [JocAraHHs cy0’€KTOM YCBiOMJIEHHS PO
00’eKTUBHY IIPaBOBY HOTPedy (hopMye iioro iHTEpecH,
MOTWBU ITOBEIiHKU, OPi€eHTAIlil, yCTaHOBKH, ITiJi, pPi-
IIeHHs i B pe3yJIbTaTi [ifo AK MOCJIiJOBHUMI IIiJCYMOK
3amoBosieHHs moTpedu [11, c. 53]. Takum unHOM ITOTpPEOA
B 3’sCYBaHHi IICUXO0JIOTiYHOI opieHTaIil II0ChKOI TOBe-
IiHkY € 3aB:kau HaaBHOM0. C. JI. Py6inmireiin 3asHauas
OpraHiyHy «BKJIOUEHICTH» B I[iJIiCHE JKUTTS 0COOMCTO-
CTi ICUXIUHUX ABUII, OCKLJIBKM IX OCHOBHA JKUTTEBA
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GYHKIIiS TOJIATaE B PeryJIsilii IiaJbHOCTI Jiomei: 0y-
Iy4Yy 00yMOBJI€HI 30BHIIITHIMY BILIMBAMHU, «IICUXiUHi
IpoIlecy BU3HAYAIOTH IIOBEIIHKY, OIIOCEPEIKOBYIOTh
3aJIeKHICTh TOBeIiHKY Cy0’€KTa Bif 00’ €KTUBHUX YMOB»
[12, c. 311].

Opuduuna susnauenicmo. IloBeniznka € ropugmy-
HO 3HAUYIIOI0, AKIIO BOHA BU3HaUeHa opuandHo. [{a
BJIACTUBICTB [[a€ CYyCHiJIbCTBY CHE POBYMiHHSA TOT0, AKA
caMe KOpHCHAa abo IIKiyinBa MOBeAiHKA € Ha JaHUH yac
IOpUAUYHO 3HaUyINoo0. IOpuanuHa BUsHAUEeHICTh IIe-
penbauae yiTKe 3aKPilyIeHHA 30BHINTHIX (00’ €KTUBHUX)
Ta BHYTPIIIHIX (Cy0’€KTUBHUX ) TOKA3HUKIB IOPUIUYIHO
3HAUYIIOI MMIOBEIiHKY B JKepesax mpasa, 1o ii peria-
MEHTYIOTh; BCTAHOBJIEHHSA IIPAaBOBUX (POPM, CIIOCOOiB
Ta 3aco0iB ii persiameHTaIlii B HopMax mpasa. Jluiie 3a
YMOB PerjiaMeHTOBAHOCTI B IXKepeJjiaxX IpaBa II0OBeIiHKa
Ha0yBae 03HaK IOPUANYHOI 3HAUYIIOCTi, CYCHiJILCTBO
OTPUMYE MOKJINBOCTI IOPUAMYHO OIiHIOBATH ii, a Iep-
JKaBa — KOHTPOJIIOBATH 11 IPaBOMipHIiCTH Ta aleKBaTHO
pearyBaTH 3aCTOCYBaHHSM 3aC00iB OXOPOHU Y BULIAAKY
IPaBONIOPYIIEHDb Ta BUKOPUCTAHHAM 3ac00iB 3abesme-
YeHHS y BUMIAAKAaX peasisairii ocoboro ii mpas. Cycmias-
HO He0e3IeUHU BUNHOK CTA€ IOPUANYHO 3HAUYIITUM,
a BiiTak, i CycIiJIbHO KOHTPOJIBOBAHUM, AKIIO B 3aKOHI
YiTKO BU3HAUEH]I 10T0 ITIOKA3HUKU AK 3JI0UYNHY IIEBHOTO
BuAy (Bik cy6’eKTa, CcIIocib CKOEHHA Ta iHIIII 03HAKM).
3a3HaueHi B HOpMax Me:Ki MOBeIiHKY B IX IOpUAUYHO
3HAUYIIOMY Aialla30Hi BU3HAYAIOTE: IIOKA3HUKU CaMOoil
moBeAiHKY (03HAKY IpaBoCcy6’eKTHOCTI 0C00M; 30BHIIII-
Hili TpoAB — [is uu 6e3isdabHiCTh, CIIOCOOM, 3aC00H,
Yac Ta Miclle BUMHEHHA; IOPUUYHI 3ac00M BILJIUBY HaA
TaKy IMOBeAiHKY (cmoci6 BCTaHOBJIEHHS Ta OOCAT IpaB
Ta 000B’A3KiB — J03BOJIN, 3a00POHM, 3000B’ A3aHH;
crrocobu ix peaJisariii; Bumajgku, crocoou Ta Mmipa ix
o0MerKeHb); IPaBOBi HACHiIAKY (HaIPUKJIAM, IpaBa Ta
000B’A3KU, AKX HaOyBa€e CTOPOHA JOTOBOPY; Mipa Ta BU[
BiIIIOBiZAJIBHOCTI, 1110 HACTAE 3a CKOEHHA IITKiIJINBOTO
BUMHKY Ta iH.). HiTKa IopuauyHa BUSHAUYEHICTh ITOBETiH-
K1 (GOpMaJIbHO-IOPUANYHO BCTAHOBJIIOE Ti BiITIOBiIHICTH
a00 HeBiATIOBiAHICTh IPUHITUIIAM i HOPMaM IIpaBa.

30ammnicms disanHna cy6’ exkma sukaukamu (nopo-
Oacyeamu, cnpuyunamu ) wpuduiri Hacaioku. Taka
BJIACTUBiCTh BUMHKA € IIOTEHI[IMTHOIO YMOBOIO H10T0 OIIi-
HIOBaHHSA AK IOPUANYHOIO Ta CBiIUNTE IIPO BUSHAUEHICTH
IPaBOBUX HACJTiJKiB TPaBOBUMU 3acobaMu, peasisailia
AKUX € IOPUANYHO TrapaHTOBAHOIO (HAIIPUKJIAJ, 3aCTO-
CYBaHHSA NIPUMYCOBUX 3aXOiB IIOJO0 ITiTO3PIOBAHO-
TO B XOJIi cJIificTBa, BUKOHAHHSA CyJJOBOT'O PillIeHH:).
Bynb-sika BperyjaboBaHa IpaBOM IMOBeiHKA (IITKigIMBa
Yy KOPUCHA) B MeXaHi3Mi IpaBOBOTO PETyJIIOBAHHA €
IOPUAUUYHUM (PAKTOM — KUTTEBOIO 00CTABUHOIO, IO
BILIMBA€ HA BUHUKHEHHS, 3MiHY U1 MPUTTNHEHHSA I0PU-
IUYHOTO 3MiCTY ITPaBOBiTHOCUH — Cy0 €KTUBHUX IIPaB
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Ta IOPUANUYHUX 000B’sIBKiB 0cib (Hamp., BUHUKHEHHA
cy0’eKTHMBHUX IIpaB Ta 000B’A3KiB CTOPiH BHACIIITOK
CKJIQJaHHsA [[UBiIbHOI yrogau), a60 — 3aX0IiB IOpUANY-
HOI BiATIoBimaabHOCTI cy6’eKTa BHACTIJOK BUNHEHHS
HUM IPaBOMOPYIIIeHHA.

O6’exkmusizayisa (306HIWHIL NPOAE8 ) N06ediHKU.
IIpaBoBuM BUMHKAM BJIACTHUBI IIOKA3HUKM 1X 30BHIIII-
HBOT'O IIPOABY, 00 aKT JIOACHKOI IIOBEIIHKY 3aBIK U
BUPaKeHUU B eBHiN popmi. 30BHIMIHIN TpoAB mo-
BeIiHKM — Ile BTiJIEHHHA, ITPOEKI[is CBiJOMO-BOJIHOBOL
TIOBEIiHKOBOI CKJIaI0BOI cy6’eKTa (H10T0 MOTHUBIB, ITiJIel,
HaMipiB, eMOIliliHOTO cTaHy i T.11.) 30BHi, B 00’ €KTUBHY,
OOCTYIHY AJIA COPUAHATTA opMy — (QisuuHe gidgH-
Hd, Ke MiAI0PAIKOBYETHCSI YMOBAM IIPOCTOPY, Uacy,
IPUYUHHOCTI, 00cTaBUH, 60 T03a HUMH He icHye. Came
(hopMa 30BHIIITHBOTO TPOABY ITOBEIIHKY 0CO0OM, XapaKTep
OposABY ii AiAHL, BUKOPUCTOBYBAaHUX 3ac00iB, HALAIOTH
MOKJIMBICTH iX IIOMIYKY, BiICTe}KeHHS, BUABJIEHHS,
MOHITOPUHTY, HOCHiIKEeHHA BHYTPIIIHIX CIOHYKATbHUX
OPUYNH, OI[IHKY Ta PUANYHOI KBaripikarii.

DopMoI0 TPOABY BUMHKY MOKe OyTH aKTUBHA i
abo macuBHAa O0e3iAJbHICTE cy0’eKTa IIpasa y cdepi,
1110 BperyJboBaHa mpasom. IOpuauuno sHauyIa 0is —
3a3HAUYEHMH B IPABOBUX IPUIINCAX Ta BUPAYKEHUH 30B-
Hi akTUBHUI IPOAB BOJIi Jioauuu. /lis BindyBaeTbesa
pisHUMU crioco0amMu 3 BUKOPUCTAHHAM IIeBHUX 3aC00iB
i, 3a HAABHOCTI ITPAaBOBUX MiJICTaB, 34aTHA CIPUUYNHUTH
IOPUAUYHO 3HAYNMI HACJIiAKN. 3a MPaBOBOIO OI[iHKOO
i XapakTepoM HACJIiKiB IOpUANYHO 3HAUNMI Jil 3aBK AU
mpaBoMipHi uu HenpaBoMmipHi. IOpunnuno sHauyIa
0e30isnbHicmb — perJaMeHTOBAaHUM TPaBOM IaCUBHUHN
IPOAB MOBEAIHKY Cy0’ €KTa, BUPAKEeHU B HEBUKO-
pHUCTaHHI HUM IIpaB, IIOBHOBAYKeHb UM HeBUKOHAHHI
000B’ A3KOBUX [JIsI HHOTO Aifi. BesmisanbHicTs HAOyBae
IOPUAMYHO 3HAUYIIIOTO XapaKTepy TiIbKU AKIIO ii 03HA-
Ku Ta GOpMU BUPa3y IOPUIUIHO BU3HAUEH], a i1 cy0’eKT
ONMHUBCS Yy OPUINYHO 3HAUYIIINA JKUTTEBIA cuTyaIrii
(HampuKJIaI, 3aKOHOJAABYE BaKPiNIeHHA OPUIUIHOT
BiAITIOBiAIbHOCTI 32 HeHAMAHHS 0e3 MOBAKHUX IPUUNH
JOTIOMOTHY XBOPOMY MEIUYHUM IIPAIliBHUKOM; HEBUKO-
HaHHA 0e3 MOBaKHUX IIPUYNH CIYKO0BUX 000B’ ABKiB
mocagoBoio 0co6om0). FOpuanuno 3HAUYIT Aisd i 6e37i-
SAJBHICTL — JiaJIeKTHUYHO OB’ sI3aHI IapHi IopuanJHi
kareropii. HagBHicTh y cy0’€KTa TiIbKM-HO OaKaHHA
IIoCh BUMHUTHU, AKe He BTijJIeHe Yy CBiJJOMO-BOJIBOBUMA
IOPUANYHO 3HAUYIIUI TPOSAB IIeBHOI (OPMU — aKTUBHY
4y IIaCUBHY, He BUKJINKAE IOPUAUYHNX HACTIIKIB: 110T0
HaMipu 3aJIUIIAIOTHCA 034 MeXKaMU PeryJIoBaHHA
IpaBOBUMU 3aCO0AMMU.

Cmpyxmyposanicmbo (6HympiwHiil ckaad ). lisHasa
aKyMYJIIOE HoT0 HeBig eMHi cy0’eKTUBHI Ta 006’ €KTUB-
Hi IpoABU, He3aJIEXKHO BiJl coIliaJbHOI 3HAYYIIOCTI,
IPaBOMipHOCTI UM MPOTUIIPABHOCTi. B KOHCTPYKITi1
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eJeMeHTH: 00’ €KT, 00’ €KTHBHA CTOPOHA, CY0’€EKT Ta
cy6’exTuBHA cTOpoHA. TOOTO IOPUAMYHO 3HAUYIIA TIO-
BeIiHKA € CKJIAJeHUM IOPUANUHUM (aKTOM, 110 MiCTUTh
yciIIi esleMeHTH i TIIBKY 3a TAKUX YMOB TATHE I0PU-
IVYHi Hacaigku (mo3uTuBHI a0o HeraTusHi). BHacri-
IOK IIPABOMIiPHOI MOKJINBE HAOYTTS Cy0’ € KTUBHUX
npas i 060B’A3KiB, HEIPABOMipHOI — 3aCTOCYBaHHS
BiITIOBiJaIBHOCTI Ta 3aCTOCYBaHHSA 3aX0/iB IEPIKAB-
HOT0 IPUMYCY, 00MeKeHHA Cy0’ €eKTUBHUX IIPaB 0COOU.
CrJ1aoBi BUMHKY IPOABJIEH] ITO-pisHOMY y IpaBOMip-
HUX Ta HeIIPaBOMipHHUX BUMHKAaX. Hampukjam, IposaB
BHYTPIITHIX, cy0’€KTUBHUX XapaKTEePUCTUK BUNHKY
HeOCYIHOI 0co0u BipisHAETHCA BiJl aHAJIOTIUYHUX TIO-
Ka3HUKIiB AisdHb 0Cci6 OCYyTHUX.

Konmpoavosaricmv no6edinKu Yno6HOEAMEHUMU
Oepacasoro cyb’ekmamu. SIKIT0 TPaBOTBOPYL OpraHu
BCTaHOBJIIOIOTh 3Pa3KM, MEJKi Ta OPUIUYHI ITOKA3HU-
KU IIPABOMipHOCTI UM HEIIPaBOMipPHOCTI MOBEAiHKY,
crocobu i 3acobu ii peasrizarii Ta 3abes3meueHHs, TO
OpTraHU JIeP;KaBHOTO YIPABJIiHHA, KOHTPOJIIO, HATJIA-
Iy, MOHITOPHHTY, IIOJAaTKOBUX Ta iHIINX iHCTUTYTiB
BJIAAU 3MiMICHIOIOTH IIEPEBipKU, ayaAuT Ta iHmIi ¢hopMu
KOHTPOJIIO 3a BiATIOBiAHiCTIO AiAIBHOCTI 0Ci6 BUMOram
IIpaBoMipHOCTI, 10 (hopMasIizoBaHi B JyKepesiax Ipasa.
Yepes BUKOHAHHA OXOPOHHOI (DYHKIIII OpraHu IIpoKypa-
Typu, MBC Ta iH. y Bunagkax KBajiikaifii BUMHKY AK
HeIrpaBOMipHOTO0, ITPAaBOMOYHI 3aCTOCOBYBATHU 3aX0AU
KOPEeKIIii, BiIHOBJIEHHA IOPYIIeHNX IIPaB Ta AeprKaB-
HO-IIPABOBOT0 IIPUMYCY 10 Cy0 €KTa.

36’430k 3 npasoceidomicmio i nPasosow KYJibmypoio.
IOpunuuno 3HaUyIIa MOBEAiHKA 3HAXOIUTHCA 3 HUMU
Y IPUYMHHO-HACJHIAKOBOMY 3B’ sA3KYy [13], 60 ii 3micT
00yMOBJIEHIIT PiBHEM IIPaBOCBiOMOCTi 0CO0M: IpaBoBa
obisHaHicTh AJIA Hel € AKepesoM parioHaJIbHOTO YCBi-
JOMJIEHHSA ITOBeLiHKOBOI MeTHu Ta (popMye VABIEHHA
IIPO MOMIYCTUMI IOpUANYHI crtocoOu i1 JOCATHEHHSA, Opi-
€HTYye Ha IX Bubip Ta J03BOJISAE OIiHUTU e(peKTUBHICTH
obpanux. [loBeiHKY 3yMOBJIIOIOTE ITPABOBi yCTAHOBKU
cy6’eKTa — eJIeMeHT IIPaBOCBiJOMOCTi, KU IepeTBo-
PIOE 0COOUCTE CTaBJIEHHA Cy0’€KTa IO IIPpaBa B IIPOTPaMy
Moro IPUANYHO 3HAUNMUX AiHl i TpanchopmyeThea
B CTiMIKUI IpaBOBUII IIOBEiHKOBUM cTepeoTuil. Bin
dopMy€eThCS HA OCHOBI BHYTPIIITHiX ieais, iHTepecis,
moTped, MOTUBIB, JOCBiY, (DOPMYE CXUIBbHICTE CY0’EKTa
IO 3IiMICHEHHS IiJIeCIPSIMOBAHOTO BILIMBY Ha BJIACHI
mpaBoBi BunHKU. [loBemiHKa 3a/Ie;KUTh Bif piBHA (aK-
TUBHOTO, 3BUUYANHOTO a00 MaCUBHOTO) i CIIPAMOBAHOCTI
IpaBoOCBimoMocTi ocobu (IpaBoMipHa abo MpoTUIIPaBHA
CIIPSIMOBAHICTB ITijieli i1 BUMHKY).

ITog’s3anicmb nogedinKU 3 nPA8060I0 iHpopma-
uiero. [IiAHHA € TAKUM IPOABOM OYTTsA cy0’€KTa B CO-
IiaJbHOMY OPraHidMi, AKUi MOTpedye peryIIoBaHHA

(HopMyBaHHSA), KOOPAUHAII1, opraHisaliii, KOHTPOJO
i 3BHaxoAUTHCA B IMOTOILi iHGopMaIrii, 1110 BIJINBaE HaA
kBasdidikairo moseninku [14]. IloBegiHKOBI IposABU
BUMAaraioTh BIOPAAKYBAaHHSA CUCTEMU IIEBHUX ITPABUII,
HODPM, BUPaKeHUX MOBHUMMU 3acobamMu. Y IIpaBoOBiii
KOMYHiKaIlil, 3HaKoBa iH(opmMaIiiiina cucreMa AK «aK-
THBHA rpaMaTHKa» (popMaaisye mapamerpu i Mmexi
IisinbHOCTi cy0’eKTa npaBa [15]. BoHu BIinBaioTh Ha
MMOBEAiHKY 0cOOU Ha OCHOBI HOpPMATUBHUX ITapaMeTpPiB
IIpaBOMipHOCTI i HempaBOMipHOCTI.

IToBeminka B iHopMaIlitHOMY CYCHiJIBCTBI 00YMOB-
JIeHa CBO€YAaCHICTIO 3a0e3meueHHs 0Ci0 JOCTOBipHOIO
IPaBoOBOIO iH(OpMaIli€to, 60 IPOTUIEKHE TPU3BOIUTH
10 OPUANYHUX TTOMUJIOK, HepealisoBaHUX ITPABOBUX
MOSKJIMBOCTEH, UM — 0 3JIOBKUBAHHA CBOIMU IIpaBaMu,
HecTabisbHOCTI B IpaBoBiii cdepi. IIpasosa indopma-
IIisg — BimomocTi, 1110 MiCTATHCSA B IaKepesiax mpaBa, ak-
Tax peasisalii Ta TayMaueHHS IpaBoBuX HOpM. Cy0’eKT
IIpaBa BPaXOBYE i OIliHIO€: 6e3II0cepeHBO IIPAaBOBY
iH(opMmariito (Ipo AKepesio HOpMU i KOHKPeTHe IIPaBUJIO
TIOBEeJiHKM); iH(GOpMAIIifo IPO KUTTEBL 00CTAaBUHU, IT[O
BUMAaralmTh IIPABOBOI OIiHKY Ta IIPABUJILHOI IOPUINYHOL
kBasidikamnii moseginku. OqHOYACHO CY0’ EKT 3aCBOIOE
iH(popMaIrifo 3 iHIIUX CoIiaJbHUX HOPM — PEJIiTiinHuX,
MOJIITUYHUX , eKOHOMIUHUX,, MOPAJIBLHUX (LOTOMisKHMIHI
inopManifiHuii IOTiK), HA TiACTaBi YOTO BiH OIiHIOE
I1e i cupaBeaanBicTh i 00’ €KTUBHICTL IPAaBOBUX Pi-
IeHb (3aKOHIB, aKTiB BaCTOCYBaHHS i TIyMadyeHHA
IIPaBOBUX HOPM).

3MiCT TOHATTS IOPULUYHOI BHAUYIIOCTI MOBENiHK T
O0yB OM HEIOBHUM, AKOU B IPaBOBiii cucTeMi BiH He
OB’ sI3YBaBCA 3 Ji€I0 OCHOBONOJONHUX NPUHUUNIB
npasa, AKi BU3HAYAIOTh CYTHIiCTh IPABOBUX BUMOT
B IPMBATHONPABOBIil Ta mybJiuHO-TIpaBOBili chepax
JIIOCHKOTO JKUTTA [16].

Ymoenicmov ma sminweanicmo 3micmy. Boru 03-
HAYaIOTh PYXJUBiCThH, BiTHOCHICTh i HEOHO3HAYHICTL
KaTeropiil «IOpuANYHO 3HAUYIIE» , «[IPABOMipHE» i «IIpo-
THUIIpaBHE», «He 3a00pOHeHe» uepes MiHJInBOCTI IX 3Mi-
CTy B Yaci i coliaibHOMY IIPOCTOPi, Yepes3 BKJIIOUEHHA
IO iX CKJIaly HOBUX BU/IiB MOBENiHKY, 1 BUKJIIOUEHHA
icayrounx. «IIpaBomipHe» 1 «HeTpaBOMipHE» — OIliHHI
MOHATTSA, 6araTo B YOMY YMOBHI i MinauBi. K Haci-
JIOK, MiHAIOTHLCA MiCIAMY COPUNUHATTSA HOPMHU II0Be-
IiHKY Ta BiIXUJIEeHb Bix Hel.

Icuyoui nBa BuAM oBeiHKY (IIpaBOMipHa i mpoTu-
IIpaBHA) — € COIiaJIbHUMMY i IOPUIUYHUMU IPOTUIIENK -
"HocTamu. OgHaK, MesKa MiK IIPaBOMipHUM i IIpOTH-
IpaBHUM HOBEAiHKOIO PYXJIUBA i 3aJIesKUTH BiJ cuTyartii
Yy CyCHiJIbHOMY ITPOCTOPi, Biji IpaBOBOI IIMBiIi30BaHOCTI
Iepsxasi. Y mpaBoBili cucTeMi cycmisibecTBa HeMa ab-
COJIIOTHO He3MiHHUX HOPM 1 KpuTepiiB mpaBoMipHOC-
Ti moBeAiHKY. BoHM 3MiHIOIOTHCA B YMOBaXx PisHUX
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HOJIITUYHUX PEKUMiB: 3a00pOHEeHe CTAaE JO3BOJEHUM
i KopucHUM, GaskaHuM (HAIIPUKJIaI, BUAU IPUBATHOTO
MiAIpUEMHUIITBA), a00 He3abopoHeHUM (HAIp., CKacy-
BaHHS KPUMiHAJIbHOI BiIIIOBiTaJIbHOCTI 3a HAKJIEI).
3Bifcu icTopuyHa MiHJIMBICTE i yMOBHICTH KPUTEPIiiB,
1110 BUBHAYAIOTh MEKi IpaBOMipHOCTI JO3BOJIEHOTO
i 3abopoHeHoro0, MIKiAJINBOTO i Hebe3ImeuHoro, oaska-
HOI'0, JOITyCcTUMOro i Heobxiguoro. [laa crabinibHOCTL
TPOMAaAAHCHKOTO CYCIIiJILCTBA BaKJINBO, 1100 BigHe-
CeHHs 3aKOHOM MOBEAiHKY J0 IIeBHOT'O BUAY IOPUINUHO
3HAUYINOI CYIPOBOIIKYBaJIOCA 30eperKeHHAM I'OJIOBHUX
ryMaHiTapHUX IIiHHOCTEN — JKUTTS, 3JJ0POB’ s, UeCTi,
TigHOCTi, 3aXMCTOM BiJl TPOHUKHEHHS acoIlliaIbHUX,
aMOpaJbHUX CTEPEOTHUIIiB B IOpUAUUHO q03BoJeHe. Che-
pa IpaBOMipHOI HOBEAIHKY 3HAUHO PO3IIUPIOETHCA
TaKOK 3a PAXYHOK JIeKPUMiHaJIi3aIlil JidHb, 10 paHimme
BBaYKAJINCA 3JI0UMHAMU, ITOSIBU HOBUX (POPM PUHKOBUX
BiTHOCWH, BBEJIEHH 3araJIbHO-T03BOJIEHOT'O TUITY IIpa-
BOBOTI'0 peryoBaHHsa. Meika, 1110 Po3aiisae IpaBOMipHy
¥ mpoTHUNpPaBHY IMOBEAIHKY, CTAE OiJIBII PYXJIUBOIO.
ITpaBoBa cepa JKUTTSA CYCIiIbCTBA POOUTH BUMHKY
cy0’€KTiB IOPUANYHO 3BHAUYIIUMU 1, OT?Ke, TAKUMHU, II[0
MAaloTh HUBKY 3araJibHUX puc, Gopm BuUpasy, o3HAK, AKi
BiIME;KOBYIOTh IOPUANYHI BUMHKY BiJl iHIITUX.
Brasani odHaku npuTaMaHHi ycim IpogBaM IOpU-
AWYHO 3HAUYIIOl moBeniHKU. [0 03HAK CMUCJIOBUX
AHTHUIIONIB — IIPABOMipPHOI i HETPaBOMipHOI ITOBEIiHKH,
BiTHOCATH: IPOTUJIECIKHY COIiaJIbHY CIPAMOBAHICTbD,
3HAUMMiCTh, MOTHBAIlil0 BUNHKIB; BifMiHHiCTE 3aC00iB
IpaBoOBOI perylaMeHTaIlii (IpaBoMipHa 3a3Buuaii nepe-
OaueHa IOPUINYHUMU J03BOJaMU, 3000B’ A3YIOUUMU
HOpMaMH", TPOTUIIPABHA — IOPUAUIHUMY 3a00pOHAMM);
pisHi KOHTpOJIOIOUL PYHKII] YyIIOBHOBaMKEHUX 0Ci0 Mo
BiTHOIIIEHHIO 0 ITOBEiHKOBUX aKTiB Ta iX pisHi :opu-
IWYHI HACTiAKY. 3a COIiaIbHUM 3MiCTOM Ta IOPUINUHOIO

OI[iHKOIO BUMHKIiB, He3aJIEXKHO BiZl (popM IX 30BHIIITHBOT'O
BUpPasdy IOPUAUIHO 3HAUYIITY TOBEAIHKY 0Cib IOIiIAI0Th
Ha IIPaBOMipHY — COIliaJIbHO KOPUCHY, BiITIOBiAHY
IPaBOBUM IIPUIIKCAM Ta HEIIPABOMipHY: npagonopy-
WeHHsA — COIiaJdbHO INKIiJJINBI BUMHKM, III0 CKOEHI
3 IIOPYIIIeHHAM PUIIMCIiB TPaBOBUX HOPM (3a00pOH ab0
3000B’s3aHb); 3JL08HCUBAHHA NPAGOM — TIOBEJiHKY,
BUMHEHY 000010 ()OPMAIBLHO B PAMKAX MIPABOBUX IIPU-
OuciB, aje CyCIiJIbHO ITIKiJJINBY, 110 ITIOPYIIIYE IIpaBa
i 3akonHi iHnTepecu iHIIIUX 0¢i0; 06’€eKMUBHO HenpPaso-
mipHe (npomunpaéhe ) 0iAHHA — CYCIILIBHO IIKiqJINBY
HOBEIiHKY, AKa OI[IHIOETHCS AK BUMHEHA BCyIleped
BUMOTaM IIPAaBOBUX HOPM 3a YMOB BiJICYTHOCTi BUHH.

BHCHOBKH i MepCeKTUBHU MOJAJBIINX JOCTiIKEeHb.
IlisnanHa cepu i 3akoHOMIpHOCTEN peasrizalrii mpasa
i reHesa aleKBaTHUX iM IPAaBOBUX MOHATH, K JIOTIUHUX
(opM HayKOBOT0 3HAHHA Mepeadavae 30CcepeiKeHHs Ha
IpaKCceoJIOTiYHOMY BUMipi IpaBoBoOi cucTeMu, Jie IeH-
TPaJbHOIO OTUHUIIEIO € Y0’ eKT mpaBa. [loBegiHKOBUIt
KpUTepiit He MoKe OyTH NOCTiAKeHU# B TOBHIil Mipi
BUKJIIOUHO 3YCUJLJITMU TEOPETUYHOI HAYKY B YMOBaX I~
depeniriarii i inTerparii 3HaHb PO IPABO 1 HATIPABJIAE
Ha CIIiBIIpaIlio JOCJaiKeHb 3YCUJIJIIMHU Teopii mpasa,
coIrioJiorii, mcuxoJorii, aHTpPomoJorii, NpUKJIaJHUX
HayK — HaIpPAMKiB KpuMiHoJorii, geBianTosorii, -opu-
nuaHoi eTnKY Ta iH. OiHKa TOBEAiHKY B IPaBOBii cdepi
He Mae CeHCy, AKII0 BOHO JOCTiaKeHe 103a (DAKTOPHUM
aHaJIi30M NPUYUH, III0 CIPAMOBYIOTh IIPAaBOBi AeBiarii
YUY CTUMYJIIOIOTH T 3a0X0UYIOTh IPABOMipHY ITOBEIHKY,
0e3 BpaxXyBaHHSA MCUXOJIOTIYHUX 0COOIUBOCTEH Cy0’ €K~
TiB IpaBa, 3MiHHUX 00CTaBMUH IIPABOBOI MOJIITUKY i MiH-
JIUBOCTi 3aKOHOMABCTBA. 3 YpaXyBaHHAM, IK MiHIMyM,
MUX TOCTiTHAIIBKMX HAIIPAMIB MiATPUMKA TEOPETUUHUIX
OCHOB IOPUAWYHOI KBaJripiKallii moBeiHKY B IIPaBOBilt
cdepi sbepirae cyuacHuii cTaH.
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JINYHBIE U ®YHKUWNOHAJ/IbHbIE JETEPMUHAHTDI

PROFESSIONALIZATION OF JUDGES:
PERSONAL AND FUNCTIONAL DETERMINANTS

®110COPIA NPABA

AHoTaUifl. [TPO20/10LWEHHS TA BU3HAHHS YKPAIHOIO Gii MPUHLMMTY BepXOBEeHCTBA, MobygoBu geMOKpAaTUYHOI MpaBoBoi gep-
)KABW TA PO3BUTKY 2POMAGSHCbKO20 CyCriNbCTBA NOTPebYe He nLle GyXOBHUX, MATepianbH1X, 0P2AHI3ALiFiHMX 3aX0giB Temno-
panbHO20 BUMIpY, ane, nepegycim, nepeocmMucieHHs poai Ta micus npogecioHanip-topucti. Came 3aBgsiku npogeciiiHiii lopu-
gUYHIN QiSAIbHOCTI HUHI, B KOHTEKCTI eBOIOLII HALIOHAIbHOI MPABOBOI CUCTEMM, MMOBIPHO CNIPO2HO3YBATH LJAXM PO3BUTKY
HALiOHA/IbHOR20 MpaBd.

MutanHs npogecioHaniamy B 6ygb-sikiii cepi gisnbHOCTi € AKTyanbHUM, 0COOMBO 20CTPO CTOITh Ust pobiema B MPaBoBil

cepi, OCKinbKu Big NpoPecioHaniamy 1opucTiB 3a1eXnTb QyHKLIOHYBAHHS OCHOBHUX Cep KUTTEGISIbHOCTI COLiyMY. Y KOHTeK-
CTi NO/TMKO-NPABOBMX TA CygoBOI pepopmu, KO/ 0OPAHO CTpaTeiuHmii Kypc go €eponeiicbko20 Coto3y, 3HAYHO 3pOCTaK0Th
BUMO2M gO piBHS npogecioHaniamy cyggis, 3gibHnx 2a1Mb6OKO aHani3yBaTi npoLecy, Lo BigbyBaioTbCs SIK Y CYgOBIi cucTemi,
Tk i CycninbHOMY XWTTi, 6aunTV MepcrnexkTHBY MPABOBUX peopm, 2apaHTyBaTh eekTnBHe npaBocygqgs. OBCTOIOBAHHS gemMo-
KPATU4YHMX NPABOBYMX igeaniB y gepxxasi BUMAae IKiCHO20 (yHKLIOHYBAHHS CygoBOI CUCTeMM, L0 NepLIOYep20BO AKTyani3ye
npobaemy npogeciiiHoi KoMNeTeHTHOCTi OCHOBHMX CyO'eKTiB Liiei cpepyn — cyggiB.
O1mBOCTI, SIKi € IPOPECiFIHO KOPUCHUMM 3 027Gy YCMILLHOCTI, ePeKTUBHOCTI BUKOHAHHS NPOPeCiiiHNX PyHKLIA. JoCnigeHHs
0CobMCTICHUX TA PYHKLIOHAIBHUX geTepMIHaHT NpogecioHanizauii cyggis Mae Ba2oMy NpakTUYHY LiHHICTb, N03asik 3abe3neyye
TeopeTnyHmii 6a3nc 3aKOHOTBOPYOI GisiIbHOCT, B MPOLeCi sIKOI 3aKPINOITLCSA BUMO2K, SIKi BUCYBAIOTLCS SIK §O KAHGUGATd HA
nocagy cyqggi, Tak i gas YMHHO20 cyggi. Y CTPYKTYpi 0COBUCTOCTI Cyqqi My BUOKPEMUIM YOTUPY BU3HAYA/bHI MIGCTPYKTYPH,
AKi MICTSTb KOMMieKkc 6a2aTboX KOMMOHEHTIB: 1) MigcTpyKTypy CrpSMOBAHOCTI, 1K NPegcTaB/sie CO60I0 CYKYMHICTb KOHCTAHT-
HWX, COLiabHO 3HAYMMMX SKOCTel iHguBIga (CBITO2/1Sg, LiHHICHI opieHTaLii, 0COOUCTICHI MOTWBK, COLIAbHI GUPEeKTUBM i T.4.).
MOB’A3aHMX i3 NPABOCBIGOMICTIO 0COOM, IKA BUCTYNAe CyO'EKTOM CygoBoi BAAgw; 2) migcTpykTypy gOCBIgY, O MiCTUTb 3HAHHS,
YMiHHS, 3BMYKK i T.G.; 3) nigcTpyKTYypy 0cobanBocTeit, siki 06yMOBAEeHi MCUXidHUMUM MPoLecamu, Lo BigoOPAaXA€ETbCS B Mi3HA-
BA/IbHIV GisIBHOCTI, MCUXIYHMX, eMOLIFIHNX CTaHAX iHgUMBIga; 4) NigCTpyKTypy TemnepamenTy Ta iHLWMX 6i0N02I4HO BU3HAYEHNX
0co6AMBOCTSIX, IKi pA30M 3i COLiANbHUMM YUHHUKAMM MO3HAYAIOTHCA HA 3GIGHOCTSIX iIHGMBIGA TA BN/MBAIOTb HA POPMYBAHHS
yi020 xapaktepy.

Knioyosi cnoBa: cyggs, cygoBa cuctema, npogecioHani3ayisi, 0CoOUCTICHI geTepMiHaHTH, PYHKLIOHAIbHI geTepMiHaHTy,
ocobucTicTb NpogeciiiHo2o cyggi, MPogecisiHa gisibHICTb, 0COOUCTI IKOCTI Cyggi.
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AHHOTauus. [1poBo32/1aLLeH1e U NPU3HAHWE YKPauHbI geiiCTBUS MPUHLMNG BEPXOBEHCTBA, MOCTPOeHMsI geMOKPATMYECKO-
20 NPABOBO20 20CYgapCTBA M PA3BUTHS 2PAKGAHCKO20 00LLecTBa TpebyeT He TObKO gyXOBHbIX, MATePUA/IbHbIX, OP2aHU3A-
LMOHHBIX MepOnpusTUii TeMnopanbHO20 M3MEPEHUS, HO, Mpexge BCe2o, MepeoCcMbICIeHNs POM M MecTad nMpoPeccuoHanos-
I0PUCTOB. VIMeHHO 61a20gaps IPOgeccoHanbHON IPUGUYECKOi gesTelbHOCTH Celtyac, B KOHTEKCTe IBOMOLMM HALMOHA/IbHOM
MpaBoBOI CUCTeMbl, BEPOSITHO CIPO2HO3MUPOBATDL MYTH PA3BUTUS HALMOHAIbHOR0 NPABA.

Bonpoc npogeccroHannama B o6ovi cepe gesiTesbHOCTH SBASETCS AKTYANbHbIM, 0COOEHHO OCTPO CTOMT 3Ta npobiema
B NpaBOBO¥i Cepe, MOCKO/bKY OT MPOPeccHoHani3ma pUCToB 3aBUCHT PYHKLIMOHNPOBAHME OCHOBHbIX Chep Kn3HegesTe -
HOCTW COUMyMd. B KOHTEKCTe Mo/MTUKO-NPaBOBbIX M CygebHoi pedopmbl, koega BbIGpaH cTpateanyeckmii Kypc B EBponeii-
ckuii Coto3, 3HaYMTEIbHO BO3PACTAIOT TPeOOBAHMS K YPOBHIO MPOHECCUOHAM3MA Cygeri, CNOCOOHbIX 21y60KO aHAM3MPOBAT
MpoLiecchbl, nponcxogslume Kak B CygebHoi cucteme, Tak 1 OOLLECTBEHHOM XU3HM, BUGETb NepcrneKkT1By npaBoBbix pedpopm,
2apaHTMpPOBATL 3peKTBHOe NpaBocygue. OTCTAUBAHME eMOKPATUYECKMX MPABOBbIX MeasoB B 20CygapcTBe TpebyeT kaye-
CTBEHHO20 PYHKLIMOHMPOBAHMS CygebHOM crcTeMbl, B MepBYIO ouepegb akTyannaupyeT npobaemy npogeccMoHanbHON Komre-
TEHTHOCTW OCHOBHbIX CyObeKTOB 3TON Chepbl — Cygeii.

ViccnegoBaHo mLo Cygbu B KOHTEKCTe AHANN3A COJepyKaHusi e20 MPOGeccoHanbHON gesiTeIbHOCTH, MPOpeccUoHanM3aLmm,
M10KA3aHO Te ee 0COBEHHOCTH, KOTOPbIe SBASIOTCSA MPOPECCHOHAIbHO MONE3HbIMM C TOUKM 3PeHMSs yCreLHOCTH, 3PPeKTMBHOCTH
BbIMOIHEHMSsI MPOGECCMOHAbHBIX PYHKLMIA. MIccnegoBaHme IMYHOCTHBIX M PYHKLMOHANbHBIX JeTePMUHAHT MPOPeCcCUOHANN-
3aumm cygeit MMeeT BeCOMYIO MPAKTMYECKYIO LIeHHOCTb, MOCKO/IbKY 0becrneunBaeT TeopeTnyeckmii 6asmuc 3aKOHOTBOPYECKOI
gesTe/IbHOCTH, B MPOLeCcce KOTOPO#i 3aKpenasTcs TpeboBAHMS, MpegbsBasieMble KAK K KaHGUGATy Ha GO/MKHOCTb Cygb, TaK
1 gns genicTByloLwe20 Cygbu. B CTPyKType IMYHOCTU Cygbu Mbl BbIgennan yeTbipe onpegensiiolme nogeTpyKTypbl, KOTOPbIe
cogepar KOMIiekC MHO2UX KOMMOHEHTOB: 1) MOgCTpyKTypy HAMpaBieHHOCTH, KOTopas npegcrasisieT coboi COBOKYMHOCTb
KOHCTAHTHbIX, COLMA/ILHO 3HAYMMbIX KAYECTB MHGUBMGA (MMPOBO33PeHue, LIeHHOCTHbIE OPUEHTALMM, TMYHOCTHbIe MOTUBbI,
COLMA/IbHbIE GUPEKTMBbI U T.g.). CBA3AHHBIX C MPABOCO3HAHMEM ML, BbICTYNaioLLe20 cybbekToM cygebHoi BacTu; 2) nog-
CTPYKTYpY OMbITA, COGEPKMT 3HAHMS, yMEeHWS, NPUBbIYKM 1 T.4.; 3) NOGCTPYKTYpY 0COBEHHOCTeH, KoTopble 00YCI0BeHbI NCHXH-
YeckumMu npoLieccamu, 0TobpaxxaeTcs B MO3HABATENbHON gesTeNbHOCTH, MCUXMYECKNX, SMOLMOHA/IbHBIX COCTOSHNSAX MHGUBK-
ga; 4) nogcTpyKTypy TemnepameHTd 1 gpyaux buosnoanyecku onpegeneHHbIX 0C0OeHHOCTSIX, KOTOPble BMECTe CO COLMA/IbHbIMU
(akTopamm ckasbIBatoTCs Ha COCOOHOCTSAX MHGUBUGA M BAIMAIOT HA POPMMPOBAHME €20 XapakTepa.

KnioueBble cnoBa: cygbs, cygebHas cuctema, npoPeccoHann3aumsi, IMYHOCTHbIe geTepMUHAHTbI, PyHKLMOHA/IbHbIE ge-
TePMUHAHTbI, IMYHOCTb MPOGHECCMOHAIBHOR0 CYgbM, MPOPECCHOHAIbHAS §esTeNbHOCTb, IMYHbIe Ka4ecTBa CygbM.

Summary. The proclamation and recognition by Ukraine of the rule of law, the construction of a democratic rule of law and
the development of civil society requires not only the spiritual, material, organizational measures of the temporal dimension,
but, first of all, a rethinking of the role and place of lawyers. Due to professional legal activity, nowadays, in the context of the
evolution of the national legal system, it is likely to predict the ways of development of national law.

The question of professionalism in any sphere of activity is relevant, especially this problem is acute in the legal sphere, since
the functioning of the main spheres of life of the society depends on the professionalism of lawyers. In the context of political-
legal and judicial reform, when a strategic course is adopted in the European Union, requirements for the level of professional-
ism of judges are significantly increased, it is a profound way to analyze the processes occurring both in the judicial system and
public life, to see the prospect of legal reforms, to guarantee effective justice. . The advocacy of democratic legal ideals in the
state requires a good functioning of the judicial system, which primarily addresses the issue of professional competence of the
main actors in this sphere — judges.

The personality of a judge in the context of analyzing the content of his professional activity, professionalization, reveals
those features that are professionally useful in terms of success and effectiveness of the performance of professional functions.
The study of the personal and functional determinants of the professionalization of judges has a significant practical value,
since it provides the theoretical basis of lawmaking activity, in which the requirements are set forth for both the candidate for
a judge’s position and for the current judge. In the structure of the judge’s personality, we have identified four determinants
substructures that contain a complex of many components: 1) a substructure of orientation, which is a set of constants, socially
significant qualities of the individual (worldview, value orientations, personal motives, social directives, etc.). related to the legal
consciousness of the person who acts as the subject of the judiciary; 2) a substructure of experience containing knowledge,
skills, habits, etc .; 3) the substructure of features that are due to mental processes, reflected in the cognitive activity, mental,
emotional states of the individual; 4) the substructure of temperament and other biologically determined features, which to-
gether with social factors affect the abilities of the individual and influence the formation of his character.

Key words: judge, judiciary, professionalization, personal determinants, functional determinants, the person of a profes-
sional judge, professional activity, personal qualities of a judge.
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HaJi3 OCTaHHIX MOCTimKeHb i myoOmikamii. ['o-

OaJsrizalfifiHi mmporecu, BJIACTHBI cyyacHUM pea-
JisiM, BUMAramTh BiJ iHaAuBiga 3HaUHOI (paxoBOi KOM-
TIEeTEeHTHOCTi, BUCOKOI MOGiJbHOCTI Ta mpodeciiinol
cmociOHOCTI M0 colfiaabHOI aKoMomarllii, 1o akTyasi-
3y€e MOJepHi3aIlito I0pUCIPYAeHIlil, cyyacHe yA0CKO-
HaJIeHHA BcCixX ii JJaHOK, NPUBEIEHHS IIPaBOBOI CUC-
TeMH! Yy BiAHOBiAHICTH A0 MiKHAPOSHUX CTAHIAPTiB.
Amnanis cymoBoi cucremMu YKpaiHu sicKpaBo MOKasye,
1110 COIiyM MOTPeOye BIPOBAIKYBAHHA iIHHOBAI[IHHIX
acIIeKTiB y mporec npodeciiiHol miATroTOBKU CyAIiB,
AKi mossAramoTh y 3abe3nedyeHHi IIpaBOBOro, JYX0OBHO-
T'0 Ta KYJIBTYPHOTO PO3BUTKY OCOOUCTOCTI.

HogiTHi mpodeciiini gesaumepaTu Ta cremiaabHi HOP-
MAaTHBHU PO3TVISAAAI0OTHE MAaOyTHHOTO (PaxiBIda y gyasic-
TUYHOMY BUMIipi: CyCIIJIBHOMY, AKUI BUBHAYAETHCA
npodeciiimicTio, e)eKTUBHOIO peaJisalliero mineii, 10-
TPUMaHHAM IPaBOBUX HOPM Ii 3aTaJIbHOIIPUMHATUX
y coIiyMmi mpaBumJI, AKiCHUM BUKOHAHHAM 000B’A3KiB Ta
iHAMBiAyaTEHOMY, AKUH «aKyMYJIIOE€» MaliOyTHBOTO CYA-
JIT0 10 BimMiHHOrO 3/iicHeHHA TpodeciiiHOl AiAIBHOCTI,
BigmoBimasibHOCTI 3a ¢BOI Ail, 34ifiIcHIOBAHHI 000B’ A3KH.

CyuacHa ropuauuHa icTopiorpadis mpeacrasiieHa
HMB3KOI0 HAYKOBUX PO3BiJOK y AKUX 3MiMiICHEHO aHa-
JIi3 CTPYKTYPU 0COOMCTOCTI Cyaai, 30KpeMa Iie mparri:
Mopmakosoi T.T'., Mocksuu JI. M., Ilerpyxina I.JI.,
Copoxorsarina I. M., Pagyruoi H. B., I'tasupina ®@. B.,
Baryposa I'.I1., Bacunnesa B. JI., I'pomtesoro 0. M. 3a-
IPOMOHOBAaHI KOHIIEIIil 0co0u cyaai BU3HAYAIOTHCSA
3HAUHUM ILJTIOPAJIi3MOM K CTPYKTYPHUX €JIeMEHTiB,
TaK i YMHHUKIB, AKi HOETHYIOTH Ili YaCTKU B CUCTEMY.
Tamaemo, 1110 JOCIiAKyBaTH OCOOMCTICTE CYAA1 HEOO-
XiTHO Y KOHTEKCTi 3aBIaHb, III0 CTABUTH IIepel cO00I0
npodecionasizamnia. Axske HayKOBUMU KOHIIEIITAMU
apryMeHTOBaHO, II10 IIpoIleci mpodeciiiHol AidapHOCTL
3arajibHa CTPYKTypa iHAMBiga MeBHUM YMHOM TPaH-
copmyeThesi. PazoM 3 TEM He BCi CTOPOHM 0COOMCTOCT
MaloOTh PiBHOSHAUHUY BILJIMB Ha YCIIIIIHY peaJsisalliio
npodecitinux QyHKIin. OqHi TOCUTHL KapAUHAJIBLHO
BIJIMBAIOTH HA MiJJCYMKOBUN HACJIIOK, e(PeKT Aidab-
HocTi (rpodeciifino 3HAUYT), iHIT CTIPaBIAIOTH HE3HA-
YHUH BIIJIUB a00 2K B3araJji He BILLIUBAOThL. TomMy, Mu
cIIpoOyeMO JOCIiAUTY 0CO0Y CYAAl Y KOHTEKCTI aHaIi3y
3MicTy fioro mpodeciiiHoi AissapHOCTI, Ipodecionariza-
KOPUCHUMU 3 MOTJIAAY YCIIIMTHOCTI, e()eKTUBHOCTL BU-
KOHaHHA npodeciiHmX QYyHKITiil.

®opmyarOBaHHA LiJIeH CTATTI (IIOCTAHOBKA 3aBIaH-
HA). MeTolo CTATTIi € mpoaHaidyBaTu ocoOUCTiCcHI Ta
(GYHKI[IOHAJIBHI AeTepMiHaHTHU CYyIAi B KOHTEKCTI IX
npodecionasisarii.

ITocranoBka mpo6aemu. PedhopmyBaHHSA Ccy0BOL
cucTteMu Y KpaiHu, 34e01IbIII0ro, 34iiCHIOETLCS Y IBOX
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HaOmpAMKaxX: opraHisaiiiHoMy (CyaoycTpiiiHOMY) Ta
nporecyaabHOMY (mporenypaomy). besymoBHO, 11i
MUTaHHSA € BeJIbMU 3HAUYIIi, IPOTE HEOOX1AHO aKTyaJIi-
3yBaTHU KaAPOBUM MOTEHITia, aKe AKO0IO0 0 ieaabHOI0
He OyJia HaIlioOHAJIbHA MOJEJb CyJOYCTPOIO, AK OU He
Oysu yHi(piKoBaHi Ta rapMOHiZ0BaHi IpollecyaabHi
HOPMHU, III0 PeTJIaMEHTYIOTH ITPOIleAyPY BiATIpaBIeHHA
CYZIIOUUHCTBA, TOCATHEHHS OUiKyBaHOTO Pe3yIbTaTy
cymoBoi pepopMu 3aJIe:KUTh Big nmpodecionasrisarii
caMe TUX 0ci0, AKi 6e3mocepeIHbO KOPUCTYBATUMYThCA
UMK HOPMaMHU Y IIPoIleci BUPiIIeHHs cIIpas, ce0To Cy /-
niB. CiyirHo 3ayBaskuB BusHauuuii :opuct A. @. Kowi:
«fAxumu 6 izeanbHUMH He OyJIy mpaBuJia AisdJIbHOCTI,
BOHU 0€3YMOBHO MOKYThb BTPATUTH CBOIO CUJIY Ta 3HAa-
YYIITiCTh Y HErPAMOTHUX, Te6eTX Ui HeJoOPOCOBiCHUX
pykax» [1, c. 20].

HocaigxeHHA 0cOOUCTiCHUX Ta QYHKITIOHAJTBHUX
nerepMiHaHT mmpodecionasisaliii cyaaiB mae Baromy
MPaKTUYHY I[iHHICTh, M03aaK 3a0e3IeUye TeOPeTUUHUH
6as3rc 3aKOHOTBOPYOI AiATBLHOCTI, B IIPOIlECi AKOI BaKpi-
ILIIOI0THCA BUMOTH, AKi BUCYBAIOTHCA IK 10 KaHAMIaTa
Ha mocany CyAdi, Tak i guasa unaHOrOo cyani. CupaBen-
auBo Bigsumauae JI. M. MockBuu, 1110 gifouuii cyans,
B JKOJHOMY BUNIA/IKY, HEe IOBUHEH 3YIIUHATUCA B CBOEMY
mpodecionanizaiiiiHoMy pO3BUTKY, a 6€3IePepBHO Ii-
SATHU B HATIPAMi CAMOBIOCKOHAJIEHH A, PO3BUBATU CBOIO
MaMCTepHiCTh, OIIePaTUBHO pearyBaTu MOTOPUTH Pis3Hi
nepeMiHu Ta BinnmoBizaTy HOBiTHIM 3anuTam. Ille Ha mo-
yaTKy XX cT. yKpaiucbKuii mpaBosuaBens b. O. Kictsa-
KiBCBKUI 3ayBayKUB «...0l/IBIICTE CYAMiB BifHOCATHCA
1o CBOEI cIIpaBHU, SKa MOTpedye HAI0JIeTINBOTO MUC-
JeHHs, 0e3 JOCTATHLOIO iHTepecy, BIYMJINBOCTI, 6e3
YCBiOMJIEHHA 3HAYHOCTI Ta BiAIOBiIaIbHOCTI CBOTO
CTaHOBHUIIA... TPAIli03Hi I KaBep3Hi IOPUANYHI CITpaBU
BUPIIIYIOTHCA He Ha IIPaBOBOMY 6asuci, a B cuiry Tiel
Y1 iHIIT01 BUMIaAKOBOCTI» [2, c. 642].

IIpotmenypa cyouYMHCTBA BUSHAUAETHCA JOCUTH BHCO-
KUM cTyIlleHeM (hopMaJIisallii, IpoTe aKTUBHO 3aCTOCOBYE
HOPMMU JIIOAWHA, iHANBig, ocoba, AKa obmapoBaHa CBi-
JIOMiCTIO Ta BOJIEIO, IO JO3BOJISE TOBOPUTHU PO IPAMY
3aJIEXKHICTH Mi’K 0OCOOUCTiCHUMU XapaKTePUCTUKAMU
cynni Ta e)eKTUBHICTIO BUKOHAHHA (DYHKI[IOHAJIBHUX
3aBJJaHb 30KpeMa, Ta CYyJOBOi CUCTEMU 3arajioM, aJKe
yBech IPOIleC BUKOPHUCTAHHS HOPM IIPaBa y X0/ CITipHUX
IPaBOBiJHOCUH € CBiJOMUM Ta I[iJiecIpsIMOBaHUM [3,
c. 202]. Tomy Heo6XigHO BUBHATH Te, II[O0 CAMO COO0I0
mpolecyajbHe 3aKOHOJAABCTBO HE B CUJIi TapaHTyBaTU
COIiyMy sIKiCHe IIPaBOCYAAs, OCKIIbKY KOPUT'YETHCS
iHguBiAyabHUME AKOCTAMY cyaai. [IokazoBuM y 1iboMy
€ yacTa NpakTHKa 3MiHU (BiAMiHM) CyqOBOr0 pillleHHA
iHIITMM KOMIIETeHTHO 00i3HAHUM CYIIeI0 IIIIX0M IIepe-
TJIALY COPaBY BiITIOBIAHO 1O YMHHOTO 3aKOHO/IaBCTBA.
Bigrak, aximo 6 oco6ucTicHI AKOCTI CyAi He MaJIu BILIN-
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BY Ha IIpoliec JOKasiB, Bbip mMOoTPiOHOI HOPMU 3aKOHY Ta
3acTOoCyBaHHA i 10 KOHKPETHOI cuTyarlii, To oueBuIHO
CY/ZIOBi pimreHHs mepiroi iHcTaHIlil He 3MiHIOBaaUCA
BUIIOIO iHCTAHIIIE€IO.

IIpodecop I'ennepirreiin C.I'. akIleHTyBaB Ha TOMY,
10 JOCJiAKeHHs mpodeciii 30008’ s3aHe OXOILIIOBATH
yBech KOMILJIEKC 0COOJIMBOCTeH iHAMBia B IX HAHO1IBIIT
XapaKTepoJoTriuHoOMYy moeqHaHHi [4, c. 52]. BigTaxk
B OCHOBY apXiTeKTOHiKU 3pas3KoBOi MOjeIi 0cooucTo-
cTi mpodeciiiHoro cynai Hamu OyJia 3aKJageHa Teopisa
OIrHaMidHOI (DYHKI[IOHAJIBHOI CTPYKTYPH iHAUBiAA,
BucyHyTa Bigomum ncuxoaorom K. K. Ilnaronosuwm [5,
c. 15]. Bigmosiguo mo 1iei Teopii y cTpyKTypi ocobu-
CTOCTi CyAi MU MOYKEMO BUOKPEMUTH YOTUPU BU3HA-
YaJbHi MiCTPYKTYPH, AKi MiCTATH KOMILJIEKC 0araTbox
KOMOOHEHTIB: 1) DiICTPYKTYPy CIPIMOBAHOCTI, AKa
IIpeCTaBIsI€ COO0I0 CYKYIIHICTh KOHCTAHTHIX, COITiaIb-
HO 3HAUMMMX SKOCTel iHauBiga (cBiTorysam, miHHiCHL
opienTarii, ocobucTicHi MOTHBHU, COIiaJbHi AUPEKTUBU
iT.n.). moB’aA3aHUX i3 MpaBOCBioMicTIO 0cOOU, IKa
BHCTYyHA€E Cy0 €KTOM CYIOBOI BiIaau; 2) MiICTPYKTYPY
IOCBiny, IO MiCTUTh 3HAHHSA, YMiHHSA, 3BUYKH i T.[I.;
3) MiACTPYKTYPY 0COOIUBOCTEN, AKi 00yMOBJIeH] mcuxiu-
HUMU IpOoIiecaM, 1110 BigobpaskaeThbCs B IidHaBAIbHIM
IisiIBLHOCTI, ICUXIUYHMX, eMOI[IMHUX CTaHaX iHAUBigA;
4) migCTPYKTYypy TeMIEepaMeHTy Ta iHIInX 6i0I0TiuHO
BU3HAUEHUX 0COOJIMBOCTAX, AKi pasoM 3i comiaabHEuMu
YMHHUKAMH I03HAYAIOThCA Ha 34i0HOCTAX iHAUBia Ta
BILIMBAIOTH Ha (hOpMyBaHHSA HOTO XapaKTepy.

Ko:xkHa i3 HaMu BUBHAUEHUX ITiICTPYKTYP Oe3moce-
pPenHbO BimobparkaeThcA y MMOBEIIHITI Ta Tpodecitimiit
IiAJBbHOCTI cynni, BU3HAUa€e piBeHDb Moro npodecio-
HaJrizarii, a Tomy, IIOBMHHA BPaXOBYBATHUCS Y IIPOILE-
ci mpodeciiiHOro Big60opy 3 ypaxyBaHHAM IIPUHITUITY
0COOMCTiCHOTO MiAX0AY, afeKBATHO A0 AKOT0 HifAKe
IICUXOJIOTiuHe ABUIlle (IICUXiUHUI ITPOIeC YU CTaH, BJac-
TUBiCTD iHAUBiAA, Aifd, BUNHOK), He MOKHA ITPABUIBHO
TAYyMauuTH 0€3 BpaxyBaHHS 0COOMCTiCHOI 06YMOBJIEHO-
cri[3, c. 203]. BinTax, poSBUTOK yCiX BJIaCTUBOCTEN Ta
SKOCTEH HiICTPYKTYP Y IPOIleci cycniabHOI i mpodeciii-
HOI IisAbHOCTI Bif0yBaeThCcAa Y KOHTEKCTi 3araJIbHOTO
PO3BUTKY iHAUBiNA.

CrpaBeajiiBO MePIIOUEeProBicTh ¥ CTPYKTYPI 0co-
OmcToCTi HamaHo NiZCcTPyKTYypi cipsimoBaHocTi. Came
BOHA MiAIOPAIKOBYE BCi IPOSBY MCUXIUHOTO YKUTTH,
OKPEeCJIIOI0UN BUHATKOBICTh, CUJIY, PiBeHb (DYHKIIIOHY-
BaHHA yCiX eJIeMeHTiB 0COOMCTiCHOI CTPYKTYPH, i, 30-
KpeMma, Iiio ajanTalliiiHuX CUCTeM, a TOMY I Bimirpae
BUSHAYAIBHY POJIb ¥ X011 (hOPMYBaHHS yCiX HACTYITHUX
migcTpyKTYyp inguBiga. o AKocTel Ta XapaKTEPUCTUK
iHgmBima, 1110 BKa3yOTh Ha iioro mpodeciiiny cmocib-
HIiCTB AK CYIIi, Ha HAITY IYMKY, HEOOXiTHO BigHECTH:
BUCOKUH piBeHb MPaBOCBiJOMOCTi, CyCcIIiJIbHOI Bifmo-

BiZaJIbHOCTI; 3HAUHUN CTYHiHb comiasrisarii iHaguBi-
Ia (HOpMaTHUBHICTD ITIOBEeNiHKM, KOHBEHI[iaJbHICTh);
rigHiCTB, YECHICTh, CTIKY I'POMAaASIHCHKY MO3UILiIO0;
3i0paHicTh, IiJlecIpAMOBaHiCTh, HATIOJETJINBICTD; 3a-
CagHUYY IIPUHITUIIOBICTD, 0€3KOMIIPOMIiCHICTD 11100
TIOPYIIIeHHA HOPM IIpaBa; AUCIIUILTiHOBaHiCTh, 000B’ A3-
KOBicTBb, JOOPOCOBiCHICTB; eMOIliliHA CTilKiCTD, Uyii-
HiCTbh, BMiHHSA PO3MOBJIATHU Ta CIAYXaTU; TOMiHyBaHHA
COIliaJIbHO 3HAUJUBUX MOTHUBiB, MOPAJIbHO-IIPABOBUX
IPUHIIUIIB y Ipo1ieci mpodeciiiioi figanabHOCTI. 3aTM
HEIPUNYCTUMUMU IKOCTAMU OCOOMCTOCTL CYAIl €: XUT-
KM MOPAaJIbHO-IICUXOJOTiUHNI PiBeHb, 3JI0B/KUBAHHS
IIOTaHMMU 3BUUYKaMU, 6e3UeCcHiCTh, HeJUCITUILIiHOBA-
HiCcTb, 0€3BiAIOBiAANBHICTE, XaJATHICTE 40 341CHEHH A
cay:k00BUX 0600B’A3KiB. OTiKeE, BAPTO MIOTOJUTHUCH 3 LYM-
ko010 Uydaposcbkoro B.: «0cobIuBicTh AisIbHOCTI Cyaai
€ B TOMY, 1110 BOHA He MOJKe aHaJIi3yBaTucd K cay:Koa,
BOHA 3000B’sizaHa 3aBKAU OYTU IMOKJIUKAHHAM» [6,
c. 99]. Buenuii nepekonye, 1110 y mpoiieci mpodeciiinoi
IisJILHOCTI CYyIs peatisye ik 0COOMCTHH, TaK i 3arainb-
HUU coIiaJIbHUI iHTEJIEKT, a TOMY MUCJEHHA CYIai
MOBUHHE BUPi3HATHCA BcebiuHicTIO, 06’ €KTUBHIiCTIO,
BMB3HAYEHiCTIO, KOHKpeTHicTIO [6, c. 102].

ITigcTpyxTypa MocBimy BMiIye B cobi HAOyTi 3HAHHSA,
BMiHHS, HABUKHU Ta 3BUYKHU, ce6TO KOMIIOHEHTH IIiro-
TOBJIEHOCTI iHAWBiA 10 MiAIBHOCTI ¥ cdepi mpaBocy s,
a ToMy Mae€ HeabusKe 3HaUeHHSA Y IIpolieci mpodeciiinoi
nianprOCTi. Hocaiguuk I'pormresiit FO. M. sayBakye,
110 IpopeciiHUMA HOCBi y3arajJbHIOE Ta CHCTEeMAaTU3YE
ITPaBOBi BHAHHS CYAMi, HOTO BMiHHSA Ta HABUUKU, JOII0-
Marae orepaTUBHO OPiEHTYBATHCA B JOKA30BOMY IOTOITL
indopmairii Ta BimoupaTu Te, 1110 CIPAB/i € JOKOHEUYHUM
JIJIs IPaBUJIBHOTO BUpilIeHHs ciipaBu. OcobucTicHUMI
IOCBiZ cyani BU3HAUae BUHATKOBE OaueHHs peabHUX
00CTaBUH CIIPaBU, AKi € HANOLIBII iCTOTHUME Ta 3HAUY-
UMY Y XO[Ii BCTAHOBJIEHHS cIIpaBeaIuBocCTi [7, c. 76].
CyTHiCTBh 03HAUEHOI i ACTPYKTYPU 0COOU CYAi BUBHA-
YaioTh 34i0HOCTI Ta IKOCTI, 1110 (POPMYIOTHCS y IIpoIieci
HaBUYaHHSA, XO[i IPaKTUYHOI peasisallii mpodeciitnux
(GYHKITi#T, TOeTAITHOTO IPOCYBAHHSA 10 CJIYKOi. A TOMY
MEeTOANKY iX KOPUTYBAHHSA Ta PO3BUTKY HEOOXimTHO
mependavaTy mporpaMaMy MiATOTOBKY i MiABUIIeHHA
KBaJsri(pixartii mpodeciiinux cynaais.

Ha nairre mepekoHaHHS, 10 KOMILJIEKCY HEOOXiTHUX
COIliaJIbHO-IICUXOJOTIUHNX 34i0H0CTEel Ta IKOCTEeH,
AKi moBuHHI 6yTU chopMoBaHi B mporeci paxoBoro
HaBUYaHHA Ta IPoQeciiiHol AiATBHOCTI CYII1, CJTiT BKJIIO-
YNTH: BMiHHS HAJaroAKyBaTH eMOIIilfiHI KOHTaKTH
3 pisHUMU cy0’eKTaMu CIIJIKYBaHHA; iHTYIIii0; 100pa
mam’ ATh; MIO3UTUBHE MUCJEHH; CIIOCiOHiCTh 6GaunTU
ICUXOJIOTIUHI 0CO0JIMBOCTI cIiBOECiTHIKA, CTaH IICU-
XiKu, BUBHAYATHU HOT0 mMOTPed1, MOTUBY MOBEAiHKH,
PoO3yMiTH; #oro BHYTPIIIHi# CBiT B mijlomy; BiibHE,
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rHyYKe OllepyBaHHS BepOaJIbHUMU Ta HeBepOAJIbHIMU
MeTOoJaMU CHIIKYBaHHS; CIIOCIOHICTD Yy KOHPIIIKTHUX
CUTYyAI[isIX 3aiMaTHU aJileKBaTHY CTpaTerilo KOMyHiKa-
TUBHOI MOBeAiHKM; 3i6paHicTh, YiTKiCcTh, XBAIbKiCTh
y po6oTi; opranizaTopchKi 34i6HOCTI, BMiHHSA IPOAYK-
TUBHO IIJIAHYBATH CBilf Uac; yMiHHA aCUTHYBATH T'OJIOB-
He, 3aB6avUaTy HACIIAKY YXBAJEHUX PillleHb; KYJIbTYPY
SAK YCHOI, TaK i IMCbMOBOI MOBU; 3araJbHOKYJIBTYPHY
Ta ()axoBy I'DAMOTHICTh, OCBiUEHiCTb.

ITo HETaTUBHUX OCOOJIUBOCTE, AK1 MOKYTH (hopMy-
BaTHCSA BHACTIZOK mpo()eciiiHOro BUTopaHHsd, AedopMa-
1ii, a BiATak BILTMBAIOTh Ha Pe3yJIbTaTUBHICTH POOOTH
CyIi, MOKEeMO BUOKDPEMUTH: eMOIIilfiHy HeBpiBHOBA-
JKeHiCTh, ApaTiBIMBiCTh, (haHA0EPCTBO, TOPAOBUTICTD,
0e3KyJIbTYPHICTDH, 3aMKHEHiCTh, HeJIoBipa m0 JioIei,
irHopyBaHHSA JYMKOIO iHIIINX, TPY0iCTh V BHICJIOBJIIO-
BaHHAX. 3ayBasKyeMO, I110 0COOJIMBOCTI Ta 3MiCT JOCJTi-
I KYBaHOI MiICTPYKTYPH € IIEeBHOIO MipOIO COIliaJbHO
00yMOBJIEHUMH, ITPOTE BEJIUKUH BIJINB TYT BilirpaioTh
came aHaTomo-diziosoriuni paxropu. IlepenbaunTu i
AKOCTi, HAa HAIITY JYMKY, MOYKHA Y ITpoIieci KBaJriika-
mifiHOI aTecTallii cyaai — MeTomoMm ciriBbecigu, icnury,
B OCHOBIi IKMX MOBUWHHA OyTH 3aKJiaZeHa cIelliaJbHa
MeToauKa mpodecifinoi arecrairii. 3aTuMm ii pesyabTaTu
3MOJKYTH MaTH 3HAUHY J1arHOCTUUHY Ta ITPOTHOCTUUHY
3HAUYIIiCTh, PAa30M 3 (piKcaIlliero piBHA iHTeJIEKTyaIb-
HOT'O0 PO3BUTKY CYAJi, CTYIIEHSA OBOJIOTIHHA (DaX0OBUMU
3HAHHAMU, IPo(eciiHnMI HaBUKaMU.

IlizcTpykTypa 0CcOOMCTiCHUX BJIACTHUBOCTEI IICU-
XiUHUX mIpoIleciB BMilye B cobi emoIritini, BOJIbOBI,
nisdHaBaJIbHI Ta iHTEJIeKTYyaIbHi eJleMeHTH: eMOIiliHy
cTabilbHICTD, PiBEHb PO3YMOBOT'O PO3BUTKY, HATIOJIET-
JINBiCTh, AKTUBHICTH B OCATHEHHi BU3HAUYEeHOI MeTu
ToI10. SIK MOKa3yIOTh Pe3yJabTaT aHKETYBaHHS, 10
ypcJa npodeciiHo JOKOHEUHUX MOPAJIbHO-BOJBOBUX
AKOCTel cyaai Heo6XigHO BifHECTH: OpraHi3oBaHiCcTh,
OpaIboBUTICTh, 00’ €KTUBHICTD, CIIPABEAJNBICTD, Uec-
HiCTBb, IPUHIIUIIOBICTD, eMOIIHY CTiIKiCTh, BpiBHOBA-
JKeHIiCTb, iHTYyiIii0, IIiJlecIpsAMOBaHiCTh, BiIBaKHIiCTD,
TOJIEPAHTHICTD, IOBATy 0 UYsKOI JYMKH, KOMYHiKaTHUB-
Hi HaBUKY, N0Opo3uuauBicTs. IIpiopureTHicTs ¥ HU3II
daxoBO HEOOXITHUX IHTEJNEKTYyaJIbHUX 0COOJIUBOCTEH
CYAAi HAmaHO: 3araJbHOJIOACHKiN Ta nmpodeciiimii
KYJBbTYpPi, BUCOKOMY iHTEJIeKTY, aHAJiTUUHOMY PO-
3yMYy, PO3BUHYTilI mam’ATi, 30KpeMa eKCIJIiIUTHIH,
KpeaTuBHOMY MUCJIEHHIO, TPOHUKJIMUBOCTI, CTIHKOCTi
yBaru, IPOTHOCTUYHUM 3Ai0HOCTAM, KOHCTPYKTUBHI I
yasi HecnpuariusBuMu y npoiieci eeKTUBHOIL Cya1iB-
CBhKOI JisIbHOCTI € TaKi 0cOOMCTiCHI BJIaCTUBOCTI CyA i,
AK: mpodeciiiia HeOCBiUeHICTh, HUBbKUI MOPAJIbHUMA
piBeHb, deceitfullyness (cxunbHiCTb 10 0OMaHHUX [Tiif),
0e3BiATIOBiTaIbHICTh, AHAPXIUHICTD, HEAUCITUILIiHOBA-
HICTB, 3JIOBXKMBAHHS IIOTAHIMY 3BUYKAMU, BiZICYTHICTD
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KebeTu, eMOIliliHa HEBPiBHOBAKEHICTh, BHYTPIIIIHIN
nucbasamc, 3aMKHEHicTb [3, ¢. 205].

BeayMmoBHO, OTpuMaHi NTOKa3HUKU BU3HAUAIOTHCS
JOKaJbHUM XapaKTepoM, IPOTe BPaXOBYIOUM aHAJI3
3HAUYMMOCTI ITpoheciiHOI AiAIBHOCTI CyAIl BOHU MOKYTH
BUCTYTIATH OCHOBOIO JIJIA BUOKPEMJIECHHA 000B’ I3KOBUX
iHmUBigyambHUX dKocTel cyani. [lo AKuX, Ha HaIlle
nepeKOoHaHHs, HeOOXiTHO BijHecTH: iHTeJIeKTyalb-
HUU DOTEHI[iaJ; KpeaTUuBHICTh, JIOTIUHEe MUCJIEHHS;
AHAJNITUYHUHN CKJIAJ PO3YMY, BUCOKa PO3yMOBa IIpa-
Ie3JaTHICTh, OIlepaTUBHE IIePIeNilis, MilfHa TaM’ ATh,
iHTeJeKTyaJibHA yBara, acolliaTuBHA yABa, iIHTYIIid;
OpraHi30BaHiCTh, IUCIIUILIiHOBAHICTh, HAIOJIETJINBiCTh;
ICUXiYHO-eMOIliiiHa CTiKiCTh iHAMBi/Ta, TAKTOBHICTD;
BUBAYKEHICTD ITTOZI0 CTPECOBUX CUTYAIliAX, BUTPUBATICTD
o rmcuxo@isiosoriuHnX mepeodTAKeHb, 00AUHICTH
B PiBHUX KOJIi3iAX, HE3aaHTa’KOBAHICTh; CAMOIUCIIH-
IJIiIHOBaHiCTh, eMOIIifiHA BPiBHOBaKEHiCTh, BHYTPilITHi i
MopaJbHUIT 6asaHc; JOCTaTHHRO POSBUHYTI aJanTUBHI
0CO0JIMBOCTI HEPBOBOI CUCTEMH.

HarowmicTs 10 HeTaTUBHUX iHAMBIAYAIbHUX AKOCTEHN
cyani caim 3apaxyBaTu: Opak iHTeIeKTyaJ bHUX 34i0HOC-
Tell, HePO3BUHYTA IIaM’ ATh, CJIa0Ka ysaBa; 3aMKHEHiCTh,
BiICYyTHiCTh BOJIOLiHHS BepOAJIbLHUMY Ta HEBePOATIbHMI-
MU 3acobaMu MisKoCcOOMCTicHOI KOMyHiKaIlii; caiabki
BOJIBOBI AKOCTi, BiZICYTHICTb OPTaHi3aTOPCHKUX HABUKiB;
nedinuT 3araJibHOI Ta IOPUANYHOI epPyAnILii, HegocTaT-
HicTb (paxX0BOI I'PaMOTHOCTI; eMOIiliHUM nucbaamc:
MIBUAKA CTOMJIEHICTh HEPBOBUX MPOIIECiB, IiABUIIIEHA
eMOIlifiHa HAaNPYKeHiCTh, HU3bKUI IOPIT caMOBJIAAN
Yy CTPECOBUX CUTYAIiAX.

ITigcTpyKTypa TeMOepaMeHTy Ta iHIIuX 610J0TidHO
00yMOBJIEHIX OCOOJIMBOCTEN € CYKYIIHIiCTIO TAKUX M-
HaMiYHUX BJIACTUBOCTEH AK: CTaTh, BiK, TeMIIePAMEHT,
1110 6e3mocepeIHbO T03HAYAIOTHCA HA TTOBEIIHITI KOXK -
HoOro iHguBiga. OCco6IUBIiCTD CYyAAiBCHKOI AiAIBHOCTL
nepeadauae cyoOCTHIIIIO Tocaau cy0’ eKTa Cy0BOI BiIaau
JIOBOJIi 3piiuM, BOpaBHUM IOPHCTOM, 0COO0I0 3 IEBHUMU
npodeciiHUMY HaBUKAMHU Ta JOCTATHIM JKUTTEBUM
nmocsimom. IligTBEpAKEHHAM ITHOTO € JaHi OMUTYBaHHSA
npodeciiHUX CYALiB, AKi 3aABIAIOTH IPO OPaK KUTTE-
BOT'O IOCBily Ta HeCTAYy BiAMMOBIAHNX HABUUOK Y HEIIPO-
(ecifiHocTi 3MiTiICHEHHA CBOIX CIyKO0BUX 000B’ A3KiB [3,
c. 206]. Ile 3HOBY K, aKTyaIizye mpobJieMy meperaany
BUMOT IT[0JI0 KAHAUAATIB Ha ITOCAAM CYALiB Y HAIIPAMi
IOIiIBHOCTI 3aMiHu TPo(ecinHOrO JOCBiTy HAYKOBUM
CTyIleHeM, cTakeM HayKoBOi po6oTu, 30iabITeHHAM
BiKOBOTIO IIE€H3Y.

Ha narre nepekoHaHnHsA, IeI0 € HeOOIIJIBHUM Ta
HEKOPEeKTHUM CTaBUTHU B PiBHi YyMOBU TeopeTuKa (KaH-
aupara, AKUN Mae HayKOBUH CTYIIiHb, CTA’K HAYKOBOI1
IiAnpHOCTI) Ta IpaKTUKAa (AKUHA Mae 3SHAUHUH JOCBix
poboTtu B cyai) y mporieci Bimbopy Ha mocany cyani, xoua
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meBHi ocobamBOCTi, 6€3yMOBHO, icCHYIOTE. IIpuMipomM,
aHKEeTYBaHHSA ITOKAa3aJio, [0 TEOPETUKU BBAKAIOTh
HaMOiIBII (hax0BO JOKOHEUHUMU AKOCTSIMU CYAA1 iHTY-
i11ifo, pO3BUHEHY yABY Ta aHAJIITUUHUY CKJIAL PO3YMY.
HatomicTs, mpakTuku 6iabIlle TOKJIaAAI0THCA Ha 00Dy
nam’sTh, PO3BUHEHHUN iHTEJIeKT, BUCOKY JOOpPOAKic-
HiCTBH JOCYIOBOIO CJHiCTBA, MiATPUMKY JePsKaBHOTO
ob6BuHYBaueHHs Ta 3axucTy. Came Taki BigminuocTi
B MUCJIEHH], TOBEIiHIIi CYyAiB 03BOJISIOTEH PidHOGIUHE
HayKOBe OCMUCJIEeHHS T0Ka3iB y cIIpasi, IpoaHaIidyBaT
BCi eBeHTyaJIbHIi Bepcii, oCKiIbKY mpoleaypa mepe-
TJIAAY TOTO YU iHITOTO pillleHHA a00 BUPOKY APYTUM
CyIIer0 00yMOBJIIOE IJI I[HOr0 yCi HeoOXigHi yMOBHM.
BUHATKOBY 3HAUYIIiCTh Y IIbOMY KOHTEKCTi HaOyBae
cepa MiKOCOOUCTICHOTO CIiIKYBaHHA CYAQiBCHKOTO
KOpIIyCy, ce0TO CTBOPEHHS CIPUATINBOr0 MiKPOKJJIiMATY
B CYAOiBCHKOMY KOJEKTHUBI.

Taxo:x 0c00JIMBO BAXKJIUBUM €JIEMEHTOM CTPYKTYPHU
0CODOMCTOCTI CYAAi € TeMIIepaMeHT CYAAil, SKUI Xapak-
Tepusye iHaUBiA 31 CTOPOHM HOTO AUHAMIYHUX 0COOIH-
BocTel (MOOiTLHOCTI, iIHTEHCUBHOCTI, TEMITY IICUXiUHUX
cTaHiB i mporieciB). BesmocepeIHbO TeMITIEPAMEHT BILIH-
Ba€e i HA e()eKTUBHICTH 3aCTOCYBaHHS CYAJE€I0 IPaBO-
BOTO IMOTeHITiany (a Beaifg i Ha pedyabTaT npodeciiiaol
IiAnpHOCTi), AKUI BiH OTPUMYy€E BiATIOBiTHO KO CBOTO
IPaBOBOTO CTATYCY. 3ayBasKUMO, IIT0 I BJIAaCTUBICTH
0COOMCTOCTI € HAliOiIbII CTiIIKOIO, a BiATaK (paKTUUHO
He ImiggaeTbesa MeTaMop@o3aM y IIPoIleci HaBUaHHsA U
npogeciiinoi gigsapHOCTi. B 11istomy, Ha opMyBaHHSA
mpodeciiiHo 3HAUYIITNX XapaKTEePUCTUK CYAIi, 0COOIH-
BOCTi TeMIIepaMeHTy MOXKYTh 3/JiliCHIOBaTU K IIO3U-
TUBHUU BILJIUB, TaK i IPOTUCTOATHU IIbOMY IIPOIIECOBI.

IIcuxomoriuna HayKa, srigao kjaacudikarii I'inmo-
KpaTa, BUOKPEMJIIOE YOTUPU OCHOBHI BUAU TeMmepa-
MEHTY: MeJIaHXOJIiIK, (pJilerMaTuK, CAHTBiHiK, XOJIEPHUK.
Ha manty nymMKy, Ha#OiabII BifIOBiAHOIO A1 TOCAAY
cynani e moauHa 3 hJerMaTUYHUM TUIIOM TeMIIepaMeH-
Ty, TOOTO 3 CUJILHUM, IIOMipKOBaHUM, IPOTE iIHEPTHUM
Pi3sHOBHIOM HEpPBOBOI cucTeMU. BesyMoBHO, TaKe TBep-

IKeHHS He € 6e3ame AIiiHuM, aJKe BiIjoMo, 1110 YiTKO
BU3HAUYEHUU BUJ TeMIIePAMEHTY € CKOpPiIlle BUHATKO-
BiCTIO, a Hi’K 3aKOHOMipHICTIO, & TOMY MeXaHICTUYHUI
miaxin momo 3’sacyBaHHA mpodeciiinoi cmoci6GHOCTL
CYIAi HempUIycTuMuii. BizcyTHicTh B 0cobu Tiei unm
iHII01 MpOoecitHO-3HAUYIIO] AKOCTi HE € BUBHAUAJIb-
HUM IIOKa3HUKOM il HEKOMIIETEHTHOCTI Y1 He3JaTHOCTL
IO CYIOiBChKOI AiAJMBHOCTi, OCKiJIBKY BOHU MOKYThH
KOMIIeHCYBaTUCA iHMuMU npodeciiHUMY HaBUUKaMU
4y ocobucTicHUMU AKocTaMu iHguBiga. OTixe, came
3icTaBlIeHHS iHAUBiAyaJIbHUX 0COOJIMBOCTEN KaHuaTa
Ha Imocaay CyAAi 3 ONTUMAaJbHOIO MOJEJIJII0 Ha OCHOBI
KOHKYPCHOTO BiZ0OPY MO3BOJUTH 00paTH HAMOIIbIIT
crocibuoro a1 epeKTUBHOI peasisallii okpecaeHol
IisITLHOCTI.

BucnoBku. IIpoBenena HaMu HAyKOBa PO3BiIKa OK-
pecanja HOBe OaueHHs opraHisailii mporecy m0060py
KaHauaaTiB Ha mocanu cyaniB. CyuacHa cucrema op-
MyYBaHHS CYAAiBCLKOTO KOPIIYCY BUMArae KOMIIETEHTHO-
AKiCHOTO YIOCKOHAJEHHA 3 MAKCUMAJIbHUM ypaxy-
BaHHAM CyYaCHUX PUBUKIB Ta II00ATLHUX BUKJIUKIB.
IIpodecifinuii ;00ip BBasKaThCSa KBaJIi(hiKOBAHUM JIKIIIE
TOJi, KOJIW BiH OMUPAEThCA HA HOBITHI YSIBJIEHHSA IIPO
CTPYKTYPY OCOOMCTOCTI, ITOCTYTOBYETHCS CYUaCHUMU
po3pobkaMu imeanbHOI Ta peaJlbHOI Moaesel ocoou
cynni, 3icTaBiisie Ta BUABJIAE BiAIMiHHOCTI MiK HUMMU,
110 0COOJIMBO BaXKJIMBO Y IIpoIeci gobopy daxiBiris.
3 MeTOI0 YCHIIITHOTO BUPIIIIeHHS OKpeceHoi mpobieMu
nepenycimMm Heo0XigHO 'PYHTOBHO BUBUUTH CIEIIUMDIKY
(MOXKJIIMBOCTI, PUSUKY, BUKJUKN) TPodeciitHol AiambpHO-
cTi cyami, 3mificHUTH il TOUHMI, HAYKOBO apryMeHTOBAa-
HU omuc, cedTo BUpoOuTHU npodeciorpamMmy AiAIbLHOCTL
cyani 3 MaOyTHIM ii 3acTocyBaHHSM y IIpoiieci 10060-
Py cymaiBebkux KaapiB. OKpim miporo, HeoOXigHoO Ha
HOPMAaTHUBHO-IIPABOBOMY PiBHi BU3HAUMNTH He3uaepPaT
MO0 ICUXIUYHUX PUC, iIHAWBiAyaabHUX 34i0HOCTE Ta
0COOHMCTICHUX AKOCTEH KaHAUAATIB HA ITocanay cy0’ eK-
TiB CyZ0OBOI BJIAAH, II[0 B CBOIO UYePry BUBHAUNTH 3MiCT
COI[iOIICUXOTPaMU CYIIi.
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AHoTauif. CTaTTa nigkpecitoe posib Hapogy, SIK HOCISi CyBepeHiTeTy Ta gUHO20 gxxepesia Bagu B YKpaiHi, gae XapakTepucTu-
Ky 3GifiCHeHHs Bagn HapOgoM sik be3rnocepegHbo, TaK i Yepe3 OpaaHu gepxxaBHOI BAAGH. 3ACyGKYE COTBOPEeHHS hopm Criifiky-
BAHHS 2pOMAQSsH i3 BAAGOIO, 3BegeHy Amile go iHpopmaviviHux 3anuTis, no36asneHHs: HAPOgy NPABd 3aKOHOGABYOI iHiLiaTVBY,
i2HOpYBAHHS 20CTpuX NPobaeM Ta NUTAHb HAPOgY, 3ArPOBAGXKEHHS pillieHb, SIKi He MIgTPUMYIOTbCS TA He iHILiII0TbCA COMUM Ha-
PpOgom-CyBepeHoM, TOOTO 2POMAgsIHM 3HAXOGATLCS B YMOBAX, KO/ He iX M02151gV T LiHHOCTI AB/ISIIOTHCS OPIEHTUPOM /sl CUCTEMM
gepXKaBHOI BAgH, a «MOMITUYHUI KAAC», TOBTO BCS CyKYMHICTb MyOiuHUX MOAITUKIB, YUHOBHWKIB TA iHLLIMX Gi2yp, SIKi MAIOTb BR/IUB
HQ CYCnizibHUIA gUCKYPC, CaMe BOHM QUKTYIOTb MOXJIMBMI CIIEKTP BAPIAHTIB PillieHb, Mig AKM 2pOMAGAHN MOBMUHHI MigIALLITOBYBA-
TUCS, TAKMM YUHOM, BUHWKAE CUTYaLlisi, KOM CTATYC CyBepeHa ge-tope PO3XOgUTLCs 3 PeabHUMM MOIOKEHHIMM Cripas ge-gakTo.

B cTatTi N0CTAE NUTAHHS 1WOJo MicLieBuX pepepeHgyMiB, Ik HAPOg MOBMHeH peanizyBaTy CBOI0 Biagy 6e3rnocepegHbo, Kom
BiH MA€ /MLLie MPABO HA NPoBegeHHs MicLieBux pedepeHgymiB, a Ha cnpasi, 2012 poky 3akoH YKpdiHu «[1po BceykpaiHCbKimyi
Ta micyesi pepepeHgymMu» BTPATUB CBOIO YMHHICTb, Y HOPOGY 3apa3 He iCHYE 3aKpinaeHo20 Mopsigky NPOBegeHHs MicLeBmx
pegepeHgymis. TobTO, MPABO HA MiCLieBi pedepeHgymMu y HaPOgy €, a Peani3auii Libo2o NPaBa He MAg, OCKIbKM He iCHYE 3aKo-
HOQABYO 3AKPINIEHO20 MeXAHI3MY iHiLlIlOBaHHS Ta MPOBegeHHs MicLieBux pegepeHgymis.

BigbyBaeTbCs gokip cydacHisi gopmi BOOpIB, Kom Npasasya NapTis, T i gepKaBHA cMCTemMd B LiiIOMY, BUKAMKAE HegoBip'a
Hawii, Koan NoMiTMKa B3a2ai He NigTpUMYETbCA HOPOGOM TOMY, L0 BOHA NPOTUPIYNTL 1020 BOAI, TOMY KQHgMQATH Big Npass-
yoi napTii Ha Bubopax peanbHoi MigTpuMku BUOOPLIB HE MAtOTb.

B cTatTi aHanisyeTbCs TAKMI iHCTPYMEHT He320gu 3 MPUIAHSATAMM PILIEHHSIMM, SIK By/IMYHI IPOTECTH, sIKi MaloTb opMy Mi-
TMH2IB, geMOHCTPaLlili, CTOSIHb, 6E3MOPSGKIB, TAKi MPOTECTN MOXYTb MPOBOGUTHCS BigNOBIGHO go 3aKOHY ab0 CMOHTAHHO. Taki
3axogu — Lje peakxuis CyCrinbCTBa HA NPUAHATI NPABISAYOI0 BEPXIBKOIO pilieHHs, aie BOHM §O3BOAI0Tb INLLE BUC/IOBUTH He320-
gy, aie TaKi pilleHHs, 3BepHeHHs MignucaHi Ha MiTrHay go opeaHiB B1agM gs B1AgHU He MAtoTb HIIKO20 BA20MOR20, CrieLiaibHo-
20 CTATYCY, BOHM OTOTOXHIOKTHCA 3 NPOCTUM MCTOM a60 0COOMCTO 3agAHOMY MUTAHHIO.

JaHa cTaTTa po3KpMBAE TA 3AMPOBAGIKYE HOBE MOHATTA MPUHLUMIY OP2AHI3aALil MONITUYHOR0 KXUTTS CYCNiNbCTBA, K «[10-
NiTnka 2.0», 30 gornomMo2010 SIKOI KOXKeH 2pOMAgAaHMH Yyepe3 CTBOPEeHUI MepexeBuii BIIMB MOXe KOHTPOIBATH (is/IbHICTb
NPegcTaBHULIbKMX OP2aHiB BAAGH, pO3pObIOBATH HOBI iHCTPYMEHTM gisl PO3LUMPEHHSI 2DOMAGSHCbKOI GKTMBHOCTI, 3AKIMKAE
HApog, K CyBepeHa Biagu BUKOPUCTOBYBATK BCi CBOI MpaABa /s BM/MBY HA B/AGY.

Knio4oBi cnoBa: geMokpatniHa gepxxasa, Hapog — HOCiii CyBepeHITeTy, NoAITMYHMIA KAac, MicLeBuii pegepeHgyM, HegoBi-
pa Hawii, Kpu3a goeipu, ByIMYHI MPOTeCTH, NpaBasya BepxiBka, BOopy, y3yprauis Baagm, KyabTypad y4dcTi, KybTypa CrOXu-
BaHHs, web 2.0, Monitvka 2.0, npsiMe BOieBUSBIEHHS Hapogy, MepexeBuii BrjmB.

AHHoTauma. CTatba NogyepKmuBaeT posib Hapoga KaK HOCUTe/IA CyBepeHnTeTd n eguHCTBeHHO20 MCTOYHMKA BAACTHM B YKPa-
MHe, gaeT XapakTepuCTUKy OCYLeCTBACHMS BAACTM HOPOJOM KAK HernocpegcTBeHHO, TAK 1 Yepe3 op2aHbl 20CYgapCTBEHHOM
Baactn. OCygaet nckaxerue opm obLLeHNs 2pAXgaH C BAACTbIO, IPUPABHMBAEMASs! TOIbKO K MHPOPMALMOHHBIM 3anpocam,
JLLieHne Hapoga nNpasa 3aKOHOGATe/IbHON UHUUMATUBbI, M2HOPMPOBAHME OCTPbIX MPobieM 1 BOMPOCOB HAPOJd, BBEgeHue
peLLeHuii, KOTopble He NoggepXXnBaioTCa HO He MHULMUPYIOTCA CaMUM HAPOGOM-CyBEepPeHOM, TO eCTb 2paXgaHe HaXOgAaTCA B
YCnoBuAX, K02ga ux B32/1gbl M LIEHHOCTU ABAAIOTCS OPUEHTUPOM §Jis CUCTeMbl 20CygapCTBeHHOV BAACTH, A «MOIMTUYECKNI
K/IACC», TO eCTb BCS COBOKYMHOCTb MyO/INYHbIX MOAMTUKOB, YUHOBHUKOB U gpy2uX uzyp, KOTopble BAMSIIOT Ha OOLLeCTBEeHHbIN
gUCKYPC, UMEHHO OHM gUKTATOP 10T BO3MOXHbIN CNIEeKTP BAPUAHTOB peLLleHnil, B KOTOPbIN 2paXXgaHe go/xKHbI MogCcTpanBaThc,
Takum 06pasom, BO3HMKAeT CUTyaumsi, K02ga CTaTyc CyBepeHd ge-tope pacXoguTCsi C peanbHbIMU MON0KeHNIMM gen ge-(akTo.

B cTatbe BO3HMKAeT BOMPOC O MECTHbIX pedepeHgymax, Kak Hapog goskeH Peann30BaTh CBOK BAACTb HENOCPegCTBeHHO,
K02ga OH MMeeT AnLLb MPABo HA MPOBEgeHMe MECTHbIX pedepeHgyMoB, a Ha camom gene, B 2012 20gy 3akoH YkpauHbl «O Bce-
YKPAUHCKOM 1 MeCTHbIX pepepeHgymax» YTpaTui cuiy, y Hapoga ceiyac He CyLeCTByeT 3aKperieHHO20 Mopsigka npoBegeHms
MECTHbIX pepepeHgymoB. To ecTb, IPABO HA MECTHbIX pepepeHgymax y Hapoga ecTb, a peanu3aumy 37020 Npasa He 1Meer, Mo-
CKOJIbKY He CyLLeCTBYeT 3aKOHOgaTe/IbHO 3aKPernieHH020 MeXaHU3MA MHULMMPOBAHUS M MPOBEgeHusl MecTHbIX peepeHgymosB.

[povcxoguT yrpek coBpemMeHHo¥ opme BbIOOPOB, KO2ga NpassLLas napTysi, gad U 20CygapCTBEHHAS CUCTeMd B LIE/IOM, Bbi-
3bIBaeT HegoBepue Hauuu, Koega noaMTHKA BoobLye He MoggepxmnBaeTcs HapoOgoM OTOMY, YTO OHA POTMBOPEYUT e20 BOJIe,
M03TOMY KaHQMUQaTbl OT NpassLLest napTm Ha BbIOOpax peasbHoOM noggepkku n3buparteseit He UMeIOT.

B cTatbe aHannsnpyetcsa TaKovi MHCTPYMEHT Heco21acus C MPUHATLIMU PeLleHUamMM, KK yan4Hbie NpoTecTbl, KOTOpble Mme-
10T YOPMY MUTHH20B, GEMOHCTPALM, CTOSIHWIA, 6ecriopsigkoB, TaKMe NPOTECTbl MO2YT MPOBOGUTLCS B COOTBETCTBMM C 30KOHOM
WM CNOHTAHHO. Takue Mepbl — 3TO peakLusi 06LLeCTBA HA NPUHUMAeMble NPABsLLes BepXyLLIKOM peLLleHnsl, HO OH1 MO3BOAISIOT
JWLLb BbIPA3UTb HECo2/1dCHe, HO Takue peLueHus, 00palleHns Nognucaxbl Ha MUTUH2e B OP2AHbI BAACTY GJ1sl BAACTU HE UMetoT
HMKAKO20 BECOMOR20, CreLmanbHo20 CTATycd, OHM OTOXJECTBAAIOTCA C MPOCTbIM MUCbMOM WK INYHO 3AgAHHOMY BOMPOCY.

[laHHas cTaTbg packpbiBaeT M BBOGUT HOBOE MOHATME MPUHUMNG OP2aHW3AUMM MONUTUHECKON KM3HM 00LLeCTBd, Kak
«[TomTnka 2.0», C MOMOLLbIO KOTOPOK KAXQbIN 2PMKJAHNH Yepe3 CO3GAHHbIN CeTeBOM BUSHUE MOXeT KOHTPO/IMPOBATbh
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gesTeIbHOCTb NMPegCcTaB1TebHbIX OP2AHOB BAACTH, pa3pabaTbiBATh HOBble MHCTPYMEHTbI gsl PACLUMPEHUS 2PAXJAHCKOM aK-
TMBHOCTW, NPU3bIBAET HAPOY, KAK CyBepeHa B/IacTu UCO/Ib30BATb BCe CBOM NPABA g/1s BO3JenCTBMA HA B/IACTD.

Kniouesbie coBa: geMokpaTnyeckoe 20CygapCTBo, Hapog — HOCUTe/Ib CyBepeHnTeTd, NOUTUYECKMI KNACC, MeCTHbIN pe-
(epeHgym, HegoBepme HaLMU, KpU3NC gOBePUS, YIM4Hble MPOTECTbI, MPABALLAS BepXyLLKd, BbIOOPbI, y3ypnaums BAACTH, Ky/lb-
Typa y4actus, KynbTypa notpebnequs, web 2.0, lomtnka 2.0, npsiMoe Bonen3bsBaeHne Hapogd, CETeBO# BANSHME.

Summary. The article underlines the role of people, both transmitter of sovereignty and only source of power in Ukraine,
gives description of realization of power people as directly and through public authorities. Reprobates distortion of forms
of communication of citizens with power, erected only to the informative queries, privation of people of right for legislative
initiative, ignoring of sharp problems and questions of people, inputs of decisions, that is not supported and not initiated by
people-suveren, thus citizens are in the conditions when not their looks and values are a reference-point for the system of state
power, but «political class», thus all totality of public politician, official and other figure, that have an influence on public diskus,
exactly them dictate possible spectrum variant decision, under that citizen must tuned, thus, be situation, when status of suv-
eren de jure go away with real matter-position de facto.

In the article there is a question about local referendums, as people must realize the power directly, when he has only a
right on the leadthrough of local referendums, and actually, in 2012 Law of Ukraine «On allukrainian and local referendums»
lost force, people do not have the fastened order of leadthrough of local referendums now. That, on local referendums people
have a right, and does not have realization of this right, as there is not the legislatively fastened mechanism of initiation and
leadthrough of local referendums.

There is reproach to the modern form of elections, when ruling party, and state system on the whole, causes a mistrust na-
tion, when a policy in general is not supported people because it continues to contradict to his will, therefore candidates from
ruling party on elections of the real support of electors do not have.

In the article such instrument of disagreement is analysed with the accepted decisions, as street protests which have a form
of the mass meetings, demonstrations, standings, disturbances, such protests can be conducted in accordance with a law or
spontaneously. Such measures are a reaction of society on accepted the ruling apex of decision, but they allow only to express
disagreement, but such decisions, appeals are signed on the mass meeting in the organs of power for power have no ponderable,

special status, they equate with a simple letter or to personally put question.

This article exposes and enters the new concept of principle of organization of political life of society, as «Politician 2.0», by
which every citizen through the created network influence can control activity of representative organs of power, develop new
instruments for expansion of civil activity, people call, as suveren of power to use all rights for affecting power.

Key words: democratic state, people are a transmitter of sovereignty, political class, local referendum, mistrust nation, crisis
of trust, street protests, ruling apex, elections, usurpation of power, culture of participation, culture of consumption, web 2.0,

Policy 2.0, direct will of people, network influence.

Hoc'ranomca Npo0JIeMU B 3araJIbHOMY BUTJISIOI i il
3B’SI30K 3 BAKJIMBUMHU HAYKOBHMH 200 ITPAKTHUHM-
Mu 3aBHaHHAMU. [ InTaHHA OaslaHCY IIPeACTaBHUIILKOI Ta
npsamoi (opM aeMoKpaTii 1aBHO BUBYAIOTHCSA BUCHUMM,
6araTo XTo 3 HUX MiATPUMY€E TYMKY IIPO Te, 110 HaH01abIIT
TIOBHO HAPOJAOBJIAAIA 3MIMCHIOETHCA IIPU TAPMOHITHOMY
noegHaHHi X (op™m Baanu. IIpore, HOBUI yac Kujgae
CYCILJIBbCTBY HOBi BUKJIUKH, AKi IIOTPEOYIOTHCS IIOBTOP-
HOTO PO3IJIAAY TEeXHOJIOTiH 3MiliCHeHHsS BJAaAM HApPO-
moM. AiKe, MiATBEPIKEHHS TOTO, IO CTATYC CyBepeHa
nIe-haKkTo HAPOAY He HAJIEKUTh, MOYKHA 3BHAUTH B I[LJIOMY
PAni ABUII, AKi TPATLIAIOTHCA B TEIIEPINITHBOMY KUTTI.

Ha croroguimiaiii feHb B YKpaiHi Ha KOHCTUTYIil-
HOMY PiBHi 3aKpiIieHo, 110 YKpaiHa € IeMOKpPaTUIHOIO
Iep:KaBoio, Ha 110 BKaaye crartsa 1 KonctuTyii YKpa-
inu (mami — KVY)[1].

AmHami3 ocTaHHIX TOCTiIKeHb i myOTiKalliil, B IKUX
TI0YaTO BUPIMIEeHHA JaHOI TPo0IeMu i Ha AKUX CIIMPAETh-

cs aBTOD, BUALJIEHHA He BUPIIITeHUX paHillle YacTHUH 3a-
raJbHOI TPOOIeMYU, AKUM IPUCBAYYETHCS JaHA CTATTS.

B maniii craTTi aBTOPU 3aIPOBAIKYIOTH a0COJIIOTHO
HOBe i YKpainu nouaTTd 9K «Ilomituka 2.0», BoHO
€ HOBUM IIPUHITUIIOM, T€Ui€I0, iHCTPYMEHTOM, II10 03-
BOJIUTH KOHTPOJIIOBATU MiAJBHICTD MIPEACTABHUIILKUX
OpTraHiB BJIaIV, POIIIUPUTHU I'POMAJICEKY aKTUBHICTDH Ta
3MYCUTHU HapPO[, AK CyBepeHa BjIaJu BUKOPUCTOBYBaTU
JIJIA IBOTO BCi CBOI mpeporaTuBy, IO TaPaHTYIOTHCA
Koncturynieo YKpainu.

ITpoananisdyBaBIIU KOHCTUTYIIMHO 3aKPillJIeHi 1mo-
JIOJKEeHHs, AKi 3a0e3IMeUyoTh peastisalfito mpas o0
3IilicCHeHHs HapoAOBJIAaILsd, SK HA MicIleBOMYy, TakK i Ha
Iep;KaBHOMY PiBHSAX, aBTOPH TiHIIJIN BUCHOBKY, IO
ne-pakKTo, yuyacTh CyBepeHa-HapoaAy MiHiMi3yeTbcs
Y HOJIITUYHOMY SKUTTi, OCKIJIbKU, IIOJITUKY iTHOPYIOTH
OYMKU JIIoAeli, MalOTh BeJIMKUY BIWB Ha CYCIiJIbHUMN
JUCKYPC Ta 3aIPOBAKYIOTH CBOI BUPIIIEeHHA ITEBHUX
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OUTaHb, AKi 32J0BOJILHAIOTH JIUIIIE iX IT0Tpebu, mig aKi
TPOMaJAHU IIOBUHHI HiIalIITOBYBaTUCA.

Ha croropuimmnini neub posrasan «[lomituku 2.0», 9K
DPYXY, 110 JO3BOJIUTEH KOHTPOJIIOBATH NiAJbHICTH OPTaHiB
BJIaIU HAPOJOM, B YKpaiHi 111e He BUBUABCA, JaHA CTATTA
cuupaJsacs Ha Jocaimxenusd cucremu «Ilomituka 2.0»
mpec-aTaillle pyxy «3a HallioOHAJIbHUU CyBepeHiTeT» —
IOxii CragHiuyk, sKa BOPOBAAKYE JaHUUA HIPUHITUI
peaurizarii HapomoBaanaa B PociticbKitt @enmeparrii.

®DopMyIIOBaHHA I[iJIel CTATTi (IIOCTAHOBKA 3aB/IaH-
Ha). COpUSAHHS IPoIecy 3alIpOBaIKeHHS HOBOI CHICTEMU
yuacTi Hapoay y BuOopuOMYy IIPOIleci Ta peasrisalrii Haga-
HUX IpOMaJsgHaAM IPaB AJs JeJeryBaHHA CBOIX TTOBHO-
BasKeHb IPeJCTaBHUKAM BJIAAU, K BHOOPUUM 0cobaMm.

BukIag oCHOBHOTO MaTepiajly TOCHiIKeHHS 3 TI0OB-
HUM OOTPYHTYBAaHHAM OTPUMAHUX HAYKOBUX Pe3yJIb-
tTatiB. [[Jig Toro, abu 3po3yMiTH 1110 0O3HAUAE TeMOKpa-
TUYHA JAep:KaBa, MOTPiOHO HAZaTH BU3HAUEHHS caMol
nmemokparii. [leMoKpaTia — MOJITUUYHUN PEKUM, 3a
AKOTO €IUHUM JIETITUMHUM JKepeJjioM BJaau B Aep-
JKaBi BUBHaeTHCA i1 Hapox. ¥ ¢opmysaoBaHHI 16-T0
npesunenta CIITA Aspaama JIiHKoJIbHA, JeMOKpPATisI —
BpPAJLYBaHHS «iMeHeM Hapoay, CUJIaMU HapOAay i A
Hapony» [2]. llemoKkparTis Moske 3qiliCHIOBATHCA Uepes
pearisarrito i rapaHTyBaHHA 3aXUINEHUX 3aKOHOM Je-
MOKPATUYHUX IIPAB JIOAUHY i TPOMaAIHUHA.

ITe BunmiuBae 3i cr. 3 KV, srigHo 3 AKO0f0 JIoAMHA,
i 2KUTTs i 3M0POB’ s, UeCTh i TiAHICTh, HEJOTOPKAHICTH
i Gesmexa BU3HAIOTHCA B YKpaiHi HaflBUIIOIO COIiaInb-
Hoto 1iHHicTIio [1]. OTiKe, TeMOKpaTUYHA AepsKaBa Imo-
KJIWKaHa 3a0e3IeUYnTU BeCh KOMILJIEKC ITPaB JIIOAUHU
i rpomagAaHuHA, mepeadaueHNX YNHHUM 3aKOHOJIAB-
CTBOM B yCi#i 6araToMaHiTHOCTI iX IPOSBY: 3aKPIIlJIeHNX
ax y KV (ocobucTtux, MOMiTHUHAX,, COITiaIbHO-€KOHOMIiU-
HUX, COI[IaJIbHO-KYJIbTYPHUX TOII0), TAK i B raay3eBuUX
akTax. Peasisarmia i rapaHTyBaHHA yCHOTO KOMILIEKCY
X IIPaB € TOJIOBHOIO ()OPMOIO 3IiICHEHHA IeMOKpaTii.

HemMokparisa BUpaskaeTbca y ABOX popMax 3aitic-
HEHHA HapPOJOBJIAA, a caMe: IIPeJCTaBHUIIbKA (hopMma
Ta IpsaMa popMa — Iie CIIoco0u 3AifiCHeHHA BIaAM, AKi
icHYIOTH nJ1a 3abe3meueHH peasisallii mLoro cratycy
Harii. CyuacHa JeMOKpAaTisa XapaKTepu3yeThbCA PAIOM
nporenyp (06paHHa HapPOIOM BUIIOTO 3aKOHOJABYOTO
oprany (IIpefcTaBHUIIbKA I'lJIKa BJIaN), PiBHICTh BUOOP-
YUX IIPaB, 3araJbHiCTh BUOOPUOTo IIpaBa, 00MeKeHH
IpaB MEHIIIOCTi pillteHHAM 6iJbIIoCTi i T.11.), AKi 3a-
0e3meuyoTh 34iiICHeHH BJIaJU CyBEPEHOM — Halli€lo.
Teopia cycnisbHOTO JOrOBOPY BifoOpaskye iHTYiTHBHO
3pO3yMiJIUi Tesuc, 1o Jep:xkaBa — ¢Gopma opraxisa-
il Hapoay, icHye s 3abe3MeUueH s KUTTA YJeHiB
cycnisberBa — Harii. Takum YuHOM, CYyTh PYHKITIO-
HYBaHHS AePsKaBU MOJIsATae y TypOOTi Ipo 106podyT
1 pOBBUTOK CBOIX rpoMaiAH (1e BimoOpakeHo i B AeAKUX
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KOHCTUTYI[iSIX, HAIIPUKJIAL, Y KOHCTUTYIIiAX YKpaiHu
Ta Pociticekoi @enepairii). IIpeacraBauiibKka hopma
IeMOKpaTii — 3IiiCHeHHs YIIPaBJIiHHS AePsKaBoIo IpeI-
CTaBHUKAMU HAPOAY, AKUM HAPOJ AejieTye YacTHUHY
CBOE€I ByIaau, AKA HAJEKUTH TOMY BiJl CAMOT0 ITIOYaTKY
s 3iliICHeHHS KePiBHUIITBA AePyKaBoio Ha 6J1aro CBOix
rpomansH. [Ipama ¢opma gemMoKparii — GesmocepenHe
OPUAHATTS PillleHb rPOMaAsiHAMU CAMOCTiNHO uepes
pedepeHAyMU Ta BUOODU.

B meaxux mepsxaBax, HanpukJian, CIITA [3], BBa-
*Ka€eThC, IO IIPeACTaBHUIIbKA (DOpMa JeMOKparTii €
3aIlOPYKOIO IIPOIIBiTAHHSA KpaiHU Ta BChOT'O PEeriony,
B CYCITLJILCTBI POOMTHCS 3HAUHUNA aKIIEHT Ha CHiJIKyBaH-
HS TPOMaJAH 31 cBoiMu 0OpaHMMU IpeJCTaBHUKAMU.
B inmmx kpainax 3a rpoMagAgHaMU 30epiraeThCsa IpaBo
3aKOHOMABYO]l iHiMMiaTuBY Ha Aep:KkaBHOMY PiBHi [4].

B Ykpaini BukopucToByoThCs 001ABi (popMu gemo-
Kparii, 1aHa HopMma 3akpinyiera B 4. 1 cr. 5 KV, Bigmo-
BiTHO /IO KO, HOCIEM CYBEpPEHITeTY i eTUHUM JKepesioM
BIanu B YKpaiui € mapon [1]. Hapon sgificHioe Biagy
Ges3mocepeaHbO 1 Uepes opraHu JepKaBHOI BIagu Ta
OopraHu MicieBoro camoBpaayBauusa. To6To, Hapon
3IilicHIOE By AK Oe3rmocepenHbo (mpama gopma:
BubOOpPU, pepepeHayM, IPOMAIChKI iHiiaTnBM, 06r0BO-
PeHHS TOIT0), TaK i uepes opraHu Aep:KaBHOI BJIagu Ta
OpraH’ MiCIIeBOTO CAMOBPAAYBAHHA (ITpeICTABHUIIbKA
dopma, peanisyernbcs uepes obpaHi HapogOM OpraHu
TIEePBUHHOTO HAPOJHOTO ITPEICTAaBHUIITBA).

IIpore, B TOM ke yac B YKpaiHi ckaaucs cBoi 0co-
61uBOCTi 6ajIaHCy IpeICTaBHUIIBKOL Ta IpAMOi hopmMu
nemokpartii. fIK B:Ke OyJio 3a3HaueHo, B KoHcTuTyIii
Yxpainu 3axkpimieni oouasi popmu, Ipu IIbOMY TrapaH-
TYeThCA HASIBHICTh MiCIIEBOT'O CAMOBPSAYBAHHSA, TOOTO
npsaMa IeMOKpaTis Ha MyHIIIUIaJIbHOMY PiBHi 3aKpi-
nJieHa KOHCTUTYIiiHO. B Toi1 :Ke uac, ge-paxTo icHye
CUJIbHE CIOTBOPEHHSA B CTOPOHY MPEICTABHUIILKOI (hop-
MU IeMOKpaTii, HapoJ mo30aBIeHnii IIpaBa 3aKOHOLAB-
yoi iminiaTusu, a Bci hopMu COiIKYBaHHSA IPOMAaIsAH i3
BJIAJIOIO 3BeJieHi 0 indopMaIiiitHuX 3alIuTiB, caMe BOHU
i 30epiratoTh 3a rpoMaZgHAMHI MOXKJINBICTD 3MiHICHIOBATH
KOHTPOJIOIYY (DYHKITi0 BJIaAU, AKY MOJKe 3ilICHIOBA-
TU HAPOJ, BUKOPUCTOBYIOUM NOCTYIHI MexXaHisMu, IIi
mexaHidmu 3akpimieni B Koucruryii Ykpainu (ct. 40
KV, Vci matorh IpaBo HAIIPaBJASATH iHAWBiAya bHI U1
KOJIeKTHBHI IMCbMOBi 3BepHEHHS 400 0COOMCTO 3BepTa-
THUCSA IO OPTaHiB AePKaBHOI BJIagu, OPraHiB MicIleBOr0O
CcaMOBPSAYyBaHHS Ta ITOCAJIOBUX i CIYKO0BUX 0Cib ITUX
Oprasis, 1110 3000B’ I3aHi PO3TJIAHYTH 3BePHEHHS i JaTu
OoOT'PYHTOBAHY BiAIOBiIb ¥ BCTAHOBJIEHUI 3aKOHOM
ctpok [1]) Ta B 3akoui Ykpainu «IIpo 3BepHEeHHS rpoMa-
naua» (4. 1 ct. 1 3Y, rpomagaau YKpainu MaioTh IpaBo
3BEPHYTHUCH IO OPTaHiB Jlep:KaBHOI BJa 1, MiCII€BOTO
caMOBPAAYBaHHS, 00’ €IHaHb 'POMAAAH, TIiAIPUEMCTB,
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yCTaHOB, OpraHisaIliil HesajieskHo Bix (popM BIacHOCTI,
3acobiB MacoBoi iH(opmarrii, mocamoBux ocid BigmoBigHO
10 iX PYHKI[iOHAJIbHUX 000B’ A3KiB i3 3ayBaKeHHAMH,
cKapraMu Ta IPOIMO3UIiAMU, III0 CTOCYIOTHCS iX CTa-
TYTHOI AiAJIBLHOCTI, 3asABOI0 400 KJIOTIOTAHHAM II[OJ0
peaJrizarrii cBOixX COIMiaIbHO-eKOHOMIUHUX,, ITOJITUIHIX
Ta 0COOMCTHUX IIPaB i 3aKOHHUX iHTEePeCciB Ta CKaproo Ipo
ix nmopyuieHHd [5]), AKMM BCTAHOBJIIOETHCA IPOIEyPa
3BepHEHb IPOMAasaH.

Aue 11e Bce € me-1ope, AKINO K IOJUBUTHCS HA Pe-
aJIbHUH CTaH peduell 3 CyBepeHiTeTOM HAIliil B yChOMY
cBiTi, TO MOKHA CyMHiBaTHCH II[OJ0 TOTO PAKTY, IO
caMe HaApoOIU 3apas € AyKepeaMu BIagu JeMOKpaTHAY-
HUX JeprKaB.

IligTBEepAKEHHA TOTO, ITIO CTATYC CYyBepeHa ne-(haKTo
Hapoay He HaJIe:KUTh, MOKHA 3HAWTHU B IIJIOMY PAIi
SIBUIIT, AKi TPAILIAIOTHCS B TeIePilIHbOMY »KUTTi. HaBe-
JIeMo IeKiTbKa Ipukaaais. Posrisarysiuy iHpopMmarriio,
110 mictuThes B 3MI Ta B pO3BUHYTHUX COITiaJIbHUX Mepe-
skax B [HTepHeTi, MU 1i3HAEMOCH, ITT0 BjIaja B 6araTbox
IepsKaBax 3alpoBaKYyIOTh HEIIONYJIAPHI Y HaceJIeHHs
(ToOTO Ti, 1110 HE HiATPUMYIOTHCSA, He iHiIiloTheA ca-
MHIM HapoAOM-CyBepeHOM) pillleHHs, a MacoBi aKIIii
IIPOTECTiB HAaCeJIeHHS He IPU3BOAATH 0 iCTOTHUX 3MiH
y peajisoBanoi mosiTuili (Hanpukaan, [lerciiina pe-
dopwma B Pociticbkiit @emepariii [6] Ta Yrpaiwi [7]).

ITpu nmpomy moJaiTuka, ik cepa BIJIUBY HaA Ha-
IPAMOK PO3BUTKY AePKaBU Ta 3AiliCHEHHS Baaau [8]
CKJIaIa€ BayKJIUBY YaCTUHY CYCIiJIBHOI'O JKUTTH, IpOMa-
ISAHCBKUX CBO0O, 6€3 MOJITHUHUX MTPaB HEMOKJIUBU I
TapMOHINHUHA POBBUTOK OCOOUCTOCTi, caMe PO3BUTOK
JIOAUHU MOKe HaJaTu HOBUI BEKTOD AJIS PO3BUTKY
Kpainu, 6e3 iHAuBiAyyMiB Ta IX BKJIaJiB HEMOKJINBE
icHyBaHHA Aep:KaBU.

V¥ Toii ke yac, B JesIKUX KpaiHax Bce PiBHOMAaHIT-
TS TOJIITUYHUX MOTJISAIB 3BEIeHO 10 BUOOPY 3 ABOX
mapriii, a Oyab-AKi INTaHHSA, AKi BUXOAATEH 3a MeXKi
mporpaM IMuX IMapTii IIPOCTO He MONagaloTh Ha PiBeHb
Iep:xkaBHOI moriTuku. TaKUM YMHOM, I'POMAaIAHY 3HA-
XOIATHLCA B YMOBaX, KOJIX He IX IMOTJIAAMN Ta [iHHO-
CTi ABJIAIOTHCA OPIE€HTUPOM IJISI CUCTEMU AePKaBHOI
BJIAIH, & «IOJITUUYHUHI KJac», TOOTO BCA CYKYIIHICTh
OyOJivHMX MOJIITUKIB, YMHOBHUKIB Ta iHIIuX Qiryp,
AKi MaroTh BILJINB Ha CYCIIIJILHUI JUCKYPC, caMe BOHU
JIVUKTYIOTh MOMKJIMBUM CIIEKTDP BapiaHTiB pilleHsb, mif
SAKUYM rpoMasaHy MOBUHHI migamroByBatuca. Craryc
cyBepeHa Jie-1ope PO3XOAUTHCS 3 PeaJbHUMU MOJOMKeH-
HaMU cipas ge-paxTo. [IpuBiaacHeHHs Baagu € i1 y3yp-
naii€ro, i B YKpaiHi ysypmailtia Biagu 3abopoHeHa Ha
KoHCTUTYIIifiHOMY piBHi (4. 3 cT. b KV, HiXTO He MosKe
y3ypIyBaTu Aep:KaBHy Baany [1]).

OxHOUAaCHO 3 ITUM IOTiK iH(popMarIiii, moB’A3aHMMi
3 YOPaBJIHHAM JepKaBu, 6a3yeThcA BUKJIIOUYHO Ha

IirouoMy B KpaiHi 3aKOHOIaBCTBi, aHAJII3 AKOTO TAKOMK
JI03BOJISE 3pOOUTH BUCHOBKHY IIPO ITOPYIIIEHHA CTATYCY
HAaIlil K cyBepeHa B cyvyacHil gepskaBHocTi. [lorasane-
MO Ha TpaguliiHu# yKJIam DoJiTuUYHOI chepu KUTTA
CyCIIiIbCTBa, AKUI Mepeadavae chopMOBaHi, 3araabHi
IJIsI BCiX KpaiH, crroco0u BILIMBY HAIlil HA 3Mi/iICHIOBaHY
B KpaiHi IOJiTUKY.

Hesiki 3 mux cocobiB IpeacTaBiasa0Th cO600 Oes-
mocepenHe 3MiiCHEHHS BJIAIU, NeAKi TiabKu hopMu
BUPAaKEeHHA CBOEI ITO3UIIiI 38 AKMXOCH MUTAHb PO3BUTKY
IepiKaBU.

IIpsame 3aificHeHHS BJIaAU peaIidyeThCs Yepes Ir'ojio-
CyBaHHS HAPOAY 3 BAXKJIMBUX MIUTAaHb 8060 IpU3HAYEH-
HAM, TOOTO pedepeHIyMH un Bubopu. B morouHiii mapa-
IUTMi opraHisarii mo/JIiTHYHOrO KUTTA HAPOAY, ITi ABi
OPOoILeaYyPHU 3aperyJbOBaHi HACTiIbBKHY, II[O0 BTPAYAIOTh
CcBOIO (DYHKIIiO, TAK AK caMe IX iCHyBaHHSA 3HAXOIUTHCS
Y 3aJIeKHOCTI BiJi cBaBijIs mpaBiaAvY0l BepXiBKU (IUB.
Hanpukaan, 3¥Y «IIpo BceyKkpaiHCbKUi pedepeHIyM»,
«IIpo micueBi Bubopu» Ta «IIpo BuGOpM HAPOTHUX Je-
myTaTiB YKpainm»).

HasapHicTs BeJIMKOI KiJIBKOCTi BUMOT IO IIPOILEAYPH
opraHizarii BubopiB Ta pedepeHAyMiB 10O3BOJISAE HaA
OyaL-sIKOMY eTalli BiAMOBUTH B oprauisarii nux saxoi,
TaKUM YMHOM, IT036aBUBIITN HAPOI MOKJINBOCTI BILJIM-
BaTU Ha 3MilficHIOBaHY mOJIiTHKY. [le-tope BimmoBa Oyae
KOpPeKTHa, me-(haKTo e € HeMOKJINBICTIO JJIA CyBepeHa
KOHTPOJIIOBATYA PO3BUTOK KPaiHM.

B VkpaiHi icHye moHATTA MiciieBuUX pedepeHayMiB,
axe mictuTtbea B Koumcruryii Ykpainu, a came cr. 143,
Jle 3aKPITIII0ETHCA HOPMA IT0[0 TPOBEIeHHI MiCIIeBUX
pedepeHIYMiB Ta peaJsizailifo ix pesyabraris [1], Ta
B 3akoHi Ykpainu «IIpo micieBe caMoBpAAyBaHHA
B YKpaiHi» QiKcyeThbCsa MOHATTS MiciieBoro pedepeH-
nymy (ct. 1 ta 73V [9]), mporte, Hapox, AKUil 3AiiCHIOE
CBOIO BiIaay 6e3mocepeHbo, TOOTO, peari3youn IpaMy
(dopmMy AeMOKpaTii Mae Jinile IpaBo HAa IPOBeIeHHSI
MicieBux pedepeunaymi, Ha aiai 3 2012 pory, Koau
3akoH Ykpainu «IIpo BceyKkpaiHChKUI Ta MicIleBi pe-
depeHIYMHU» BTPATUB CBOIO UNHHICTD, Y HAPOIY 3apas
He iCHY€e 3aKPilJIEHOTO MOPAAKY IPOBEIEHHA MiCIIeBUX
pedepernyMmiB.

TobTo, mpaBo Ha MiciieBi pedepeHIyMH Y HAPOAY €,
a camoi peaJisarii iboro npasa He Ma€, OCKiJIbKU 3HUK
3aKOHO/IaBYO 3aKPillJIeHNH MexXaHisM iHimitoBaHHA
Ta IPpOBeJleHHs MiciieBux pedeperaymis. B Ykpaini
31991-ro mo 2012 p. 6yJ0 3apikcoBano 178 imimiaTus
IIOJ0 IIPOBeNeHH MiciieBuX pedeperaymis. OgHak
BiZICYTHICTBH BaKpillJIeHOT0 MeXaHi3My IX IIpoBeeHHs
YHEMOJKJIMBJIIIOE TaKy (popMy 3AifiICHEeHHS BJIaJu HApO-
oM y IIpaBoBiit gepskai [10].

Tenep poarasHeMo, K 3apas BindyBaioThcA B1OO-
pu, IpaBJdyYa aprid, Ta i Jepskcucrema B I[iJIoMY,
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BUKJNKAaE HeJOBipy HaIlil, 3mificHIOBaHA IIOJiTUKA He
OiATPUMYETHCSI HAPOAOM, OCKiJIbKM BOHA CYyIePeUYnTh
1oT0 BOJIi, TOMY KaHAMUIATH BiJ IIpaBjadol mapTii Ha
BubOOpax peasbHOI MiATPUMKY BUOOPIIiB HE MAIOTh.
IlpencraBHUKU «CHCTEMHOI OMO3UILil» — KaHAUIATH
BiJ mapyiaMeHTChKUX IIapTiii — He BUKJIUKAIOTH J0-
Bipu Hapony, IpoTe, iHOAI MOKYTH 3aJIy4aTH I'OJOCU
BUOOPIIiB, K X0oua 60 IKyCh IPOTUBATY KaHAUIATAM
Big mpaBasuoi mapTii. A cpaB:KHI HApOIHI KaHIUIA-
TH Y COUCKAaX JIJIA TOJIOCYBaHHA BiICYTHi, OCKiJIBKH,
3aperyJjaboBaHICTh IPOIEAYPHU He TO03BOJISAE IPOUTHU BCi
dinpTpu 6e3 BesuuesHOi piHaHCcoBOI abo agMmiHicTpa-
TUBHOI MiATPUMKHU.

Hapasi He jininie Haima KpaiHa, a i yBech 3aXigHUHI
CBIT IepeXuBa€ KpuUay TPaAUIIHHOI MOJITUKY — BTPa-
YaroTh TiATPUMKY TPAAUIIiNHI MapTii, He CIPaBIAIOTHCA
3 BUKJIMKAaMU CY4acHOCTI TpaauIliiiHi izeosorii, Buum-
KaloTh HOBi KaHAJIM KOMYHiKaIii Ta HoBi KoMmOimaIii
imeit y mporpamMax IMOJIITUYHUX CUJI, AKi He BOUCYIOTHCA
Yy 3BUUHY IUXOTOMIiIO «JIiBi-IIpaBi».

¥V miei kpusu € qBi rpyny OpudumMH. 3 OLHOTO OOKY,
IIe HeaJeKBATHICTh 0araThboX iJle0JIOriYHNX II0JIOKEeHDb
CyYacHHUM peaisiM, HEMOKJINBIiCTbL 3HAUTHU BiAmOBiIi
Ha 3JI000IeHHI TUTAHHSA Y TPAOUIIHHUX «JIiBO-TIPABUX »
miaTopmMax, IO0ABA HOBUX KaHaJIiB MaCOBUX KOMYHi-
kamiit (Twitter, YouTube).

3 immroro 60Ky, I1e 3aMKHYTiCTh IOJIITUKIB y cepen-
OBHIII ITapTiiHOI OI0POKpaTii, HEMOKJINBiCTH Bpaxy-
BaHHA iHTepeciB MIMPOKUX Mac BUOOPILiB, CXUIBHICTH
o MaHIiTyaAIiii, iHTpUT, YBap, 6e3XpedeTHicTh i 6e3-
OIPUHIUNIHICTD, IEPEeTBOPEHHA MOJiTUYHUX 0o(iciB Ha
CcBO€EPiAHI cuHeKypHU i «romiBHUILI» [11].

ITix yac BubGopiB BinOyBarThHCA (paHTACTHUUHI peui:
TO OMOBUIIWHI KAHAUAATH PAIITOM BiIMOBJISIOTHCS BiJ
mepeBubOPiB, OJHOYACHO, OCKAPIKYIOUH IiJCYMKHN MU-
HYJIOTO eTaIy; To, He UeKaIoU’ OCTATOUYHOTO Pe3yIbTaTy
BUOOPiB, IIOrOXKYIOTHCSA HA POOOTY B allapaTi KaHauma-
Ta-oOIIOHEHTa, JeMOHCTPYIOUH, III0 TOTOBI BOyIyBaTHCS
B Ty CUCTEMY KOPYHIIiHOIO BJIaAU, AKA i BUKJIUKAE
BiATOpPrHEeHHS Hapoay. TaKuM YMHOM MU 6a4UMO, II0
IJIA OTIOBUIIMHUX KaHAUJATIB BOJIA HAPOAY TaKOXK He
€ OpieHTUpOM.

Pemira 3BUuHi B MOTiTUYHOMY JKUTTI iIHCTPYMEHTH,
0 CyTi, € (hbopMaMu BUpasKeHHs TyMKHU abo He3roau,
IpHU I[bOMY HiIKMMU HOPMATUBHUMU aKTaMU I[UM iH-
CTPYMEHTaM He IIPHUCBOIOETHCA CTATYC BOJIEBUABICHHSI,
BiITIOBiTHO, BUCJIOBJIEHI IYMKU He € 000B’ A3KOBUMH IO
POSTJIATY Ta BIIPOBAXKEHHIO OpraHaMU JIePyKaBHOI BIAIN.

Posrisaremo, HarpuKJaaI, IIMPOKO IPOIIaroBaHuUi
OITO3UI[IMHUMHU MOJiTUKAMY i TPOMaZiCbKUMU aKTUBicTa-
MU IHCTPYMEHT BYJIUYHUX IPOTEeCTiB. BOHU MOXYTH
maTu (opMy MiTUHTIB, IeMOHCTpPAIlill, CTOSAHB, O€3I10-
pankis. Taki mpoTecT MOXKYTH IIPOBOAUTICS BiAIIOBiI-
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HO 710 3aK0HY (0yTu ysrom:xeHumu) abo cioHTanHo. I1o
CyTi TaKi 3aX01 € peakIli€o CyCcIiibCTBA HA MPUHAHATI
OPaBJIAYO0I0 BEPXiBKOIO PillIeHHA i JO3BOJISAIOTH JUIIIE
BUCJIOBUTHU HE3TOAY, 4 OCh KOHCTPYKTHBHA CKJIaJ0Ba
OPaKTUYHO BiICYTHA, TaK AK HEMAE HiIKOTO CIIeIli-
aJILHOTO CTATyCy Y IPUAHATUX HA MiTUHTAX PillleHb.
Ilignucane mo opraHis BiIaau Ha MiTUHTY 3BEPHEHHS 3a
piBHEM BILJIMBY Ha MOJITUKY OTOTOXKHIOETHCSA 3 IIPOCTUM
JucToM abo 0co0MCTO 3aJaHOMY TUTAHHIO.

Cepen BUIiB IPOTECTY BUPiBHAETHCA MOJITUUHIHT
IPOTECT, AKUN XapaKTepU3ye Pilllyuynii BUpa3 He3Toau
3 KypcoM a0o0 IifIbHICTIO 3aKOHOJABUNX,, BUKOHABUMX
YM CYyJIOBUX OPraHiB Bjaaau, Oyab-Koro. @opmu moJi-
THUYHOTO IIPOTECTY MOYKYTEH OYTH PisHOMAaHITHUMU: 3BEP-
HEHHdA, 3aABU, MiTUHTHU, CTPaiKku, moxonu. IlomxiTuunnmit
IPOTECT € 3aKOHHOIO (POPMOIO AeKJIapalrii moIiTHYHOol
MO3UIlil, AKUI mependavueHnii IpaBUIaMy i MexaHizMma-
MU MOJITUYHOI HisgabHOCTi. OTHAK HOJITUYHUN ITPOTECT
MOJKe HabupaTu i KpaliHiX eKCTpeMicTChKUX opM, AKi
BUJIMBAIOTHCS B aKTU HACUJILCTBA, BAHJAII3MY TOIIO
(manmpmrian, mporect npotu hanbcudikamnii Bubopis
IpU3BiB 40 moOMapaHueBoi peBoJIoIlii B YKpaiui B 2004
porti [12]; €Bpomaiizan — HaIiOHAJIBHO-TIATPIOTUYHI
mpoTecTHi akIii B Ykpaiui B 2013 pori [13]).

HesBaskaiouu Ha Te, 110 IMUPOKO 0OTOBOPIOBaHI
arpecuBHi ByJnuHi akIii mogatorbesa B 3MI, AK m1och
peasbHO 3arposKyroue UNHHIN BJIafdi, IO CyTi Ipasasda
BepXiBKa rOTYETHCS 10 TAKUX MOil, IPUIAMAIOUYN BCiX
MOKJIMBUX 3aXO/iB /I 3aXUCTY BJIAaCHOI Oe3meKu, mo-
BHOBa’K€Hb 1 aKTUBIiB (IMTUPOKO BeJeThCsA MOHITOPUHT
IIPOTECTHUX aKTUBHOCTEH B IHTepHeTI criercry:x6amu,
3aKOHU JO3BOJIAIOTH CTPLJISITH B HATOBII, TOTYIOTHCA
crerianbHi BificbKa, 3aKYIIOBYETHLCSA CIIelliaJIbHe 030po-
€HHs, (PiHAHCU BUBOLATHCA B OPIIOPHU i KYIYIOTHCA
aKTHUBU 3a KOPAOHOM, CiM’1 ;JKMBYTh 32 KOPJOHOM), i MU
6aummo, 1110 Iicaa 6yAb-AKUX, HaBiTh HAUTYUHIIINX,
aKI[ill IPOTECTY JKUTTSA I'POMALSAH He IIOJIIIINYEThCI
i gificHO mMigTpPUMYyBaHI HAPOAOM izei He peai3yOTh-
cs, cKopitre HaBnaku. OMO3UITIITHI TOJIITUKY TAKOXK
BUSABJIAIOTHCA BKIIOUEHNMHU 10 «IOJITUYHOIO KJIacy»,
TOMY TPOMAISIHU ONTNHAIOTHCA ITOBHiCTIO M036aBIeH1
IOCTYIIY IO BUBHAUEHHS MOJITUKY JePrKaBU.

3 ogHOTO OOKY, HAa AYMKY IOJiTOJIOTiB, IIepeBara
OpeacTaBHUIILKOI IeMOKpAaTii B TOMY, II10 3-T10cepes
Hapoay BUCYBAOThCA Kpallli, HalOiabIII IrpaMOTHI
i kBasmidikoBaHi mpeacTaBHUKY. 3 iHIITOTO MU 6AYNMO
TMPOTUJIEIKHY KaPpTUHY, KOJU IO BJIAAU HaMaraoThCA
npobpaTucsa KOJUIIHI CIOPTCMeHU, CIIiBaKu, iHOAL
HaBiTb 'POMAASHU iHITUX AePsKaB, BCiMa cBOIMU Iis-
MU i cTOBaMU SOBOAATH, 1110 B MIUTAHHAX YIIPABIIHHA
JIep:KaBoIo BOHU He PO30UPAIOThCS, a B CUJIY CHeu(piku
BUOOPUOTO IIPOIIECY, BOJIA HAPOLY MIJIs HUX B3araJji He
€ OPiEHTUPOM B JiAJIBHOCTI.
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BiszpmeMo Toi (pakT, 110 40 BasKijIiB BUKOHABYOI Ta
3aKOHOJABYOI TJIKK BJIaJU BUCYBAIOTHCA Ti, XTO B3araJi
He BifiTIOBiTae BCTaHOBJIEHUM 3aKOHAMU BUMOTaM, Ti,
KOTPHUX IPOCYBAIOTh Ta IPU3HAYAIOTH YNHOBHUKH IJI
TOTO, 1100 yCIOAM OYJIN «CBOI» JIOAU.

ITimrcymoBytouM BUIlleBUKJIaAeHe MOYKHA CKa3aTH,
110 B MOJIITUYHiN cepi :KUTTS cydacHUX JeMOKpa-
TUYHUX JIep:KaB CIIOCTepiraeThbeA Kpria 3MificCHeHHA
BJIaU CYBePEHOM-HaIli€l0. 3 OLHOTO OOKY, IIpaBaada
BepXiBKa IIparHe y3ypoyBaTHu BJaay, T030aBUBIITH Ha-
PO IOCTYWY IO iIHCTPYMEHTIB yIIPaBJIiHHSA JePKaBoIo,
3axXUINAYu cede i CBoe CTAaHOBUIIE BCiMa JOCTYIHUMU
iHcTpymeHTamMu. 3 iHIIIOT0O OOKY, 3arajbHe MOpajabHe
BificTaBaHHA IOJIITUYHOI chepu Bif iHITUX cep KUTTA
Hapoay MPU3BOAUTE O 3HUIKEHHA iHTEPeCy Ta 3aJy-
YeHHS MOJIOAUX i aKTUBHUX I'POMAAH B YIPaBIiHHS
nep:xaBoio. Tak K mpaBiAYi TPynu PisHUX KpaiH, AK
1e 3apas 3’ sICOBYETHCS, YaCTO BUABJIAIOTHCA OB’ A3aHi
MiK co00¥0 i 3 MiskHapogHUM (hiHAHCOBUM KaIliTaoM,
e Bene 10 (haKTUYHOTO CKAaCyBaHHSA HAIliOHAJBHUX
CYBEDEHITeTIB, AK HACJIiJOK — JiKBigaIii comiasbHmux
Ji(pTiB, BUKJIIOUYEHHIO COIia/JIbHOI IOJITUKY Jep:KaBU
3 MOPAAKY JAEHHOTO, IIepeKJIay Hallii-cyBepeHa B CTaTyC
«JIIOZICBKOTO KaIiTany» AJs BUIyYeHHs KOPUCTi, TOOTO
pubyTKY, 3 HbOTO JAep:KaBoio. [Ipu 1iboMy 306epiratoTbecsa
IITe MeXaHi3Mu y4JacTi HaIlii B sKUTTI lep:kaBU 1 yIpas-
JIIHHI HUM BUMATaioTh IIEPEOCMUCICHHA 3 YPaXyBaHHAM
BUKJIMKIiB HOBOT'O Yacy, HOBUX TeXHOJIOTiH i pealbHUX
MOJKJIMBOCTEH 1 pU3UKiB.

ITo6 Hamii masau 3Mory BiZHOBUTHU ab0 HE JOMIYCTH-
TH CKaCyBaHHA CBOTO CTATyCy CyBepeHa, HeoOXimHO
TIOTJIAHYTHU Ha MOJiTUKY Yepes IIPU3MY 3araibHOTO
TEeXHOJIOTIYHOTO PO3BUTKY KUTTS CYyCHiILCTBA.

VY Bci wacu TexHOJOTII 3AifiCHeHHS BJaau HAPO-
JIOM-CyBepeHOM a60 MOHapPXOM-CyBEePEHOM OyJIiu OB’ 134~
Hi i3 3araJbHUM piBHEM JOCTYIHUX TexHOJoriit. HaBiTh
II0sIBA i POSBUTOK TAKOTO BAKJIUBOIO AJISI CTAHOBJIEHHSA
IeMOKparTii iHCTUTYTy AK 3aco0y MacoBoi iHdopmairii
0yJ10 HEMOKJINBO 0€e3 IT0SABY TeXHOJOTill IpyKapcTsa,
pazio, a motim i inTepHeTy. B mosriTui saB:k U BUKO-
PHCTOBYBaJIMCA Ti 3K TeXHOJIOTII i 3acobu 3B’ A3KY, AKi
Oysu mocTymHi i B iHmux chepax KUTTA.

SKI110 Mu 3icTaBIMO TeXHOJIOTII, 1[0 BUKOPUCTOBY-
IOThCA IJIS peaJisarlii moaiTHYHUX IpaB rpoMaisaH Ta
TeXHOJIOTi1, 1110 BUKOPUCTOBYIOThCA B iHINTNX chepax
JKUTTSA, TO IMOJIiITUKA Oy/le BUTJIALATA a0COTIOTHIM
aHaxpoHizmoM. IHTepHeT, eJIeKTPOHHI raJ»KeTu Ta 3a-
co0u 3B’ A3KY MIPOHUBYIOTH BCE YKUTTS JIOAUHU, 3 IX
JTOIIOMOTOIO 3apas HiATPUMYIOThLCA HAaBiTh colianabHi
3B A3KM 1 KOHTAKTHU 3 cim’ero. Binmasiene BUKoHaHHA
pobounx 3aBAaHb i OTPUMaHHA OCBiTH uepes [HTepHET
TaKOJK CTAJIU BKe 3BUUHUMMU, 3aBIAKU TOMY, II[0 BEJIN-
yesHi obcAru iH(GopMaIiii 3apas MOKYTh JOCTABIATUCS

MUTTEBO B OyIb-IKY TOUKY 3eMJIi. Mysei BUKJIaJal0Th
B IuTepHeT onudpoBaHi Komii CBOIX eKCIIOHATIB IJIs I'PO-
MaJChKOT0 AOCTYIY 3 0yAb-AKO0I TOUKH CBiTY, a IPOBiAHI
cBiTOBi 6i0JIiOTeKM HAZAIOTh MOYKINBICTE 03HATOMUTHCS
3 () POBOIO KOMi€ KHUT 3 1X KoJIeKILii. I po3BUTOK
TeXHOJIOTi! He CTOITh Ha MicCIIi, IIOTYKHOCTi cepBepiB
30iIBIIYIOTHECS, HOBI IIpOorpaMu OXOILIIOIOTH BCe HOBL
cepu KUTTA.

OpHa 3 KJII0UOBUX 0COOJIMBOCTEN 3aCTOCYBaHHSA TEX-
HOJIOTiY B HUHIITHIN yac — aKTUBHA yYacTh cAaMUX
KOPHUCTYBaUiB Y CTBOPEHHI KOHTEHTY, CyCHiILCTBO BiKe
He MaCUBHUH CIIOXKUBAY, 4 aKTUBHUU YUACHUK IIPOIECY
CTBOPEHHS HOBUX IMIUMPOBUX MPOAYKTiB, OYAB TO Bizeo,
aynio, 3o0paskeHHs ab6o TexcT. Ile mposaB Tak 3BaHOI
«KYJBbTYpHU yuacTi» [14], AKYy CyCHIiIbCTBO3HABCTBO
BUJIJISE AK IIPOTUBATY «KYJIbTYPHU CIOKUBAHHA» . Ba-
KaHHS B3ATH YYacTh Y CTBOPEHHI TOT0, 1110 OJIM3BKO
i BigmmoBimae cucremi miHHOCTEH aOCOTIOTHO IPUPOIHO
I JIIOMWHU, TPpOoTe came IHTepHeT i cyyacHi TexXHOJI0-
rii i 3acobu 3B’ 3Ky Maau HOBUI MOIIITOBX PO3BUTKY
IBOT0 ABUINA. B iHTepHETI KyabTypa y4YacTi mpoAaBmIa
cebe y Buraani web 2.0 — MeTOSUKY HPOEKTYBAHHSA
CHUCTEM, SKi HIJIAX0M O0JIIKY MepesKeBUX B3a€MOIii
CTAIOTh TUM Kpalile, YUM OiJIbIlle JIIOell HUMU KOPUC-
TyioTheA. OcobauBicTio Be6 2.0 € MPUHITUATT 3aTyUeHHS
KOPUCTYBaUiB 10 HATTOBHEHHA i 6araTopas3oBoi BUBipKu
iHdopmartifinmoro matepiany [15].

Iapexc 2.0 Bigcuiae qo npuiiaaroi B IT cepemoBumti
MapKyBaHHSA IIPOrpaM, KOJIU MiABUNIYETHCA UKNCIOM
MMO3HAYAIOTHCA HOBI BEpCii TOTO K IPOAYKTY.

3HaUHOI0 MipoI0, caMe 3aBAAKHU I[ili METOIUIIi JIOAU
HaBYMJINCA i BiKe 3BUKJIM CAMOCTiTHO OTPUMYyBAaTHU iH-
dopmaririto 3 IHTepHETy 3 Oy Ab-IKOI0 iX IUTAaHHSA, IKe iX
TypOye. 3apas HiKOro He 3AUBYEI OHJIANH KOHCYJIbTa-
I[iAMU agBOKATIB, JiKapis, a A1 GiabI ITIO0KOT0 BU-
BUEHHSA OYIb-AKOT0 MUTAHHS B CIIEIlialbHUX MyKepeaax
IOCTYITHI HAYKOBi CTATTi Ta pe3yJabTaTH JOCIiIKEeHb.

IITo BakJIMBO, POSBUTOK I[HOTO SABUINA IPU3BiB
IO MOSABU I[iJ101 KYJbTYPHU CIIPOINeHuX (POpM momadi
O0yab-saxkoro marepiany. Iyis Toro, mo6 3poduTu TeX-
HoJIoTii Ta iH(opMAaIliio JOCTYIHUMU PO3POOIIIOTHCI
iHTyiTUBHO-3pO3yMiuai 3naTHI nepenadi indopmarii:
indorpadika, mpesenTarii, Bimeo-incrpywiii. ITimi
TPYyIIU AU3aliHEPiB cHeIiaaisyoThCsa Ha PO3PO0Ili TaKUX
pilrenn, CIpoIeHi MexaHi3aMu CTBOPEHHS cXeM BOYI0-
BaHi B MOMyJIAPHI KOMII’IOTepHi mporpamMu, 1madJIoHu
IOCTYIHI 11 0€3KOIITOBHOTO CKAUyBaHHA 3 OAHKIB
300pakeHb i 3aCTOCOBYIOThCSA MYy Ke IIUPOKO B bisHeci
yciMa piBHAMUY CIIiBPOOITHUKIB.

Ha croroguimniuiii 7eHp icHy0Th 6e3/1iu ocBiTHIX
OHJIAMH-TLIAT(OPM, Ie KOXKeH 3 0y Ib-AKO0I TOUKU KpaiHu
Ta CBiTY MOXKe IIPUESHATHCA 0 KyPCY JIEKITiil Ta oTpuMaTu
3HAHHS, He BUX0oaaun 3 fomy. Cepel TaKMX OHJIAMH-TLIAT-
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(opm, Bimomi Taki, sk Prometheus (https://prometheus.
org.ua), Coursera (https://www.coursera.org), EdEra
(https://www.ed-era.com), BYM (https://vumonline.
ua), Duolingo (https://www.duolingo.com), TED
(https://www.ted.com). Ha Takux miardgopmax BUeHi
TIOBUHHI HEITiITOTOBJIEHi I ITyOJIiIli MPOTATOM JTeKiTbKOX
XBUWJIWH, B ysKe IIPOCTiii (hopMi JoHEeCTH OCHOBHY iH(MOP-
Marrito 3 Tiei TemMu, IKa € IIPeAMeTOM iX AociaKeHb. Kpim
TOTO, 1110 3HAHHS CTAE ITe JOCTYITHIIIIe, Ti, XTO I[TUM SHAH-
HSM BOJIOZi€, BUATHCS i CTBOPIOIOTh METOAUKY Iepemavi
3HAHb PiIBHUM T'PyIIaM CJIyXauiB.

Bce 11e roBOPUTH IIPO TeE, 110 MU JKUBEMO B YHIKAJIb-
HUH 4yac, KoJau iangopmallis i HaBiTh HAYKOBE 3HAHHSA
CTaJIO NOCTYIIHUM OYKBaJbHO KOXKHOMY, HE3aJIe3KHO Bi
PiBHA OCBiTH, MicCIs IPOKUBAHHA, BiKy Ta 3afHATOCTI!

JaBaliTe moBepHEMOCSH IO IOJITUKY 1 IOTJIAHEMO
Ha Hel uepes MpU3MYy IITMPOTHU 3aCTOCYBAHHA CyYaCHUX
TexHoJOori# i mpurmumis web 2.0. [ificHo, 113 chepa
SKUTTS CyCIIiJIbCTBA KaTacTpodiuHo BificTae Big iHIIINX,
IPUYOMY BaKJIMBO He TiJILKU Te, 1110 CyYacHi 3acobu
3B’A3KY He BUKOPUCTOBYIOThLCS, aje i Te, 10 3BUYHA
BJKe 3apas PoJIb JIOANHU AK CIIiBABTOPA y BCiX mpoIrecax
a0COoJIIOTHO irHOPYEThCA MO THUHOIO cepoio. Hesparka-
[0UM Ha MIBUAKICTh OOMiHY JaHUMU, CAYKOM MUTTEBUX
TIOBiTOMJIEHD i TOTOJIOBHY TPaMOTHICTh TPOMAIH, I10-
JiTHKAa Bce IITe BBaKAaEThC c(hepoio HeIOCTYITHOO IS
PO3yMiHHA 3BUYANHOTO I'pOMadHNHA. A TaK AK TEXHO-
JIorii, AKi 3aCTOCOBYIOTHCS, HE BiIlIOBi1al0Th BUKJINKAM
yacy, M4 i CTa€EMO CBijKaMu CKaHAAJJIB 3 migMiHOIO
IPOTOKOJIIB, MiIPOOKOIO MiATINCIB, TepeKJIagfaHHAM
CTOTIOK 0I0JIETEHiB Ta iHITIOTO.

Ha Bigminy Bif 3BUYHOT0O HaM y BCixX cdepax sKUT-
T opMaTy, KOJIU JIOAUHA CAMOCTiHHHO MOKe OTPU-
MaTH MoTPibHy iH(opMaIlito, B3ATH yUacTh B AKilich
po6ori i 3pobuTu BubGip oHIAIH, B IOJIiTHII TOTPIOHO
cJIiyBaTU 3aCTApPiJuM IIIAXaM, 3HAXOIUTU AKUINCH
miTabd, GisuyHO IPUiXaTu B AKYCh TOUKY, IIiAMIKUCATHA
AKich JOKYMEHTH i MOBHICTIO 3ajJIe;KaTH Bijg Toro, uu
BUPIMINTH JaHUN HOJITUK IIPONOBXKYBaTH 00paHUA
HAIPAM AiAabHOCTi un Hi. OueBuUIHO, 110 30eperKeHH g
TOJITUKY B TAKOMY BiZICTaJIOMy, 3 TOUKH 30PY PO3BUTKY
CYCITiIbCTBA, CTaHI MPU3BOAUTD A0 3HUIKEHHA iHTEpeCy
o Hel O1JIBIII MOJIOAUX MOKOJiHb, UNH PEIKUM KUTTS
He Iependavyae TaKUX CKJIAJHUX 1 HeBUIIPaBAaHUX Iiii.
Binwmr Toro, Koau NoJIiTUKY Pi3HUX PiBHIB rOBOPATH
PO IOCUJIEHHA B3a€EMO/Ii1 MisK CYCIIiILCTBOM i BJIAI010,
BOHU BC€ OJHO aIleJI0I0Th 10 3BUUYHUX iM (popmMaTam
HeTHuIlill i ByIMUYHUX aKI[ill, IIOBHICTIO irHOPYyoOUYHU pe-
aJIbHI MOXKJIMBOCTI [IJIS BIIPOBAKEeHHSA KYJIbTYPH YUACTL
B IIOJIITUUHE YKUTTH.

Basksauso 1m1e BigsHaumTH, 1110 AepsKaBa i «IoJri-
TUYHUU KJIAC» BUKOPUCTOBYIOTH ¥ CBOIH NidAaIbHOCTL
i ImrepHer, i cyuacHi 3acobu 3B’ sI3KY, 1110 POOUTDH ITPUH-
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munu GyHKIionyBanHA [HTepHETY 3aCTOCOBHUMU 0
opranizalrii B3aemMoii rpomMaaH i fep:KaBu.

Tak Ak npuHIUOU 6e3mocepeaHbOI B3aeMOIii Ko-
pucTyBauiB i KoopamHAIIil iX MisK co000I0 BiKe 3BUUHI
IJIS BCiX KpaiH, HABiTh AJId TUX, AKi CIPUAMAIOTHCA
AK Hanbiabin 3aperyaboBani (Kuraii, Hanpukaan),
JIOTiYHO AOKJIACTH I1i MPUHIIUIIN A0 IOJITUKHA.

Taka meToguKka oprauisarrii MOJIiTUYHOTO KUTTS
cycmiabeTBa orpuMasia HadBy — Ilomituka 2.0. IToi-
tuka 2.0 — e Takuii IPUHIINT opraHisaIii mosiTuy-
HOT'0 }KUTTSA CYCIiJIbCTBA, IPU IKOMY HapOI 3AiMCHIOE
BJany Oe3mocepenHbo, 3 BUKOPUCTAHHAM TE€XHOJIOTiH
i 3acobiB 3B’A3KY.

To6To, npuaiuny [TomitTuku 2.0 IPUOYCKAIOTD JiK-
Bifariro mocepeJHUKIB MisK HaIli€r0-CyBePEHOM i 3itic-
HeHHAM Baagu. OqHAK, IPUIYCKAIOTh 30eperKeHHs BCiX
HeOoOXigHUX IJId YIPaBIiHHSA IepP:KaBOIO iIHCTUTYTIB.
Iupexc 2.0 B zanomMy BUIIaJIKY, K i B Bunmaakry 3 IT Tex-
HOJIOTisAIMU, Tepeadayvac, 1o CyTh HOJiTUKY AK chepu
YIIPaBIiHHA JePyKaBoI0 i 00’ eTHAHHSA 3YCUJIb HAPOIY
36epiraeTbcs, IPOTe PeatidyeThbCcs 3 BUKOPUCTAHHAM
iHIIMX aJTOPUTMIB i MexaHi3MiB.

ITpunnunu [MoniTuku 2.0 BiZHOBIOIOTE cTATyC HAIIil
fIK CyBepeHa, TaK AK IPUIYCKAIOTh, III0 caMe HapoJ ca-
MoCTiliHO IpuiimMae pileHHA 3 HAWBaXKJIUBIININX TUTAHb.

Axmro onucyBatu npuHnunu [Hoaituku 2.0 B 3BuY-
HUX TepMiHaX, TO BCi IMTaHHSA PO3BUTKY JIePyKaBU I10-
BUHHI BUpilnTyBaTucsa uepes pedepeHIyMu — IpaMe
BOJIEBUABJIEHHA HAPOAY 3 KJIIOUYOBUX ITUTAHbD.

Taka cxema ynpaBJ/IiHHA peasidoBaHa, HATTPUKJIA,
B YKpaini Ha MmyHinunasbHOMY piBHI — KoHCTUTY-
mig YKpaiHu, rapaHTy€e MicIieBe caMOBPAAYBaHHS,
a 3akou Ykpainu «IIpo miciieBe caMOBpALYyBAHHS »
BU3HAUaE, MiclleBuil pedepeHIyM, AK (POpMYy BUPi-
IIIeHHS TePUTOPiaIbHOI0 TPOMAa 00 MUTaHb MiCIIeBOTO
3HAUEeHHA MIJIIXOM IPIMOTO BOJIEBUABIEHHS, IIPOTE, IK
MU 3a3HavaJIv paHilie Taka npama hopma geMoKparTii
Ma€ CBOE€ BUPAKEHHA JINIle HA 3aKOHOJaBUOMY PiBHI,
a HacIpaB[i, irHOPYETHCS BJIA0IO0.

BrpoBamkeHHA HOBUX IPUHITUIIIB TATHE 32 CO00I0
3MiHy 6araTboX y:Ke 3BUUYHUX eJIEMEHTIB JKUTTSA CYCITiIb-
cTBa. BaksimBa xapakTepuCcTUKA IIOJITUKU, AK chepu
SKUTTS CYCIILJIBCTBA, B TOMY, III0 YIPABIiHHA JEePIKABOIO
BUMarae KOOpAMHAIIil 3yCcHUIb 0araThox JIoaeil. 3aBaaKku
iHTepHeTY i cyuacHUX PO3POOOK, Ha KIITAJIT TeXHOJIO-
rii 6J10KUeliH, I1e TUTAHHA BUPiIIIUTH JOCUTH IPOCTO,
CcTBOPUBIIY IPOdisab i 3aXUCTUBIIY ITIePCOHAJIBHI faHi
JIIOAVHY BiJ BTOPTHEHHS 330BHI.

IIpsama yuacTb rpoMaAsaH B YIIPaBJIiHHI Aep:KaBOO
MOBMHHA IPUBECTH [0 3MiHU 0aJlaHCY CUJ B CUCTEMi
Iep:KaBHOI BJIAAU, BUXOAAYN 3 TPASUIIIHN Ta HOPM Cy-
cuisscerBa. OmHAK, BiKe 3apa3 0UYeBUIHO, 110 IIOBUHHI
HaCJiyBaTH TaKi 3MiHU AK:



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 9 (14), 2018

// Civil law and civil procedure; family law;
private international law //

— mosiBA HOBOTO OpraHy, 3a0e3meuyBaTHUMEThCSA
(YHKI[IOHYBaHHS IIOCTiMHOTO 3B’A3KYy I'POMAaIAH i
o0paHoOl HUMH BJIAAU, B TOMY YKCJIi 00poOKa Ta iHi-
miaTus, IO HAAXOAATHL Big rpomaaaH. OueBUmHO,
10 TaKy CHUCTEMY MOCUTh HECKJALHO 3POOUTH 3a
momomoror cyuacHux IT pimtens, ogHak, HeoOXi-
HO Oyze migTpumyBaTu ii pyHKIIiOHYyBaHHS i KOH-
TPOJIOBATU HOBi BUHMKAIOTH IIpoIecu (oprauisaitisa
3BiTiB YUNHOBHUKIB i T.11.);

— BUKODPUCTAHHA BUOOPHOCTi I'IaB iHCTUTYTiB BUKO-
HaB4YOI BJIAAM i X IIepcoOHAJIbHA BiANOBimaJIbHICTH
3a TOCATHEHHSA O0iIAHUX Pe3yabTaTiB;

— CKacyBaHH:A NapJIaMeHTiB;

— 3MiHa poJii Jimepa nmep:kaBu, IMOABa MOTO IIEPCO-
HaJbHOI BiATOBimasbHOCTI 3a TmepemBubopui 00i-
IAHKU.

Taxuii migxin HagacTh HO3UTUBHUN BILJIUB Ha €KO-
HOMio OroIKeTy KpaiHu, Tak K Bigmame HeoOXigHiCTh
B yTPUMAaHHI BeJIMKOI0 aapary AJs8 YMHOBHUKIB.

Hessaskarouu Ha Te, 110 TAKWH MigXig g0 opranisaii
OoJiTUYHOI chepu JKUTTA B AePiKaBl BUTIIALAE OYKeE
iHHOBaIlilTHO, BCi HEOOXiAHI iHCTPYMEHTH IJId IIOUYaTKY
oro ¢hopMyBaHHSA BiKe JOCTYIIHI TpoMaaSHaM.

s mpuKJIagy BapTo po3ibpaTu HasgBHI y rpoMagsaH
iHCTPpYMeHTHU ydacTi B yIpaBJIiHHI fep:raBoio B Pocii
i YkpaiHi.

Hia mouarky norsaHemo Ha Korcruryiito Pocifi-
cekoi Depepariii. Y P® Koncturyiisa Oyaa npuiiHaTa
Ha BCEHAPOJAHOMY I'0JIOCYBaHHI, I110 pOOUTE i1 6€3yMOBHO
JEeTiTUMHUM JOKYMEHTOM.

B KoHCTUTYITi1 TOCTYIIOETHCA CTATyC HAPOLY AK IKe-
peJjia BjIagu i HOCist cyBepeHiTeTy, mpu oMy (DiKCyeThCA,
110 HAPOJ, 3AiMicHIOE BiIany Oe3rmocepesHbO ab0 uepes
opraHu fep:kaBHOI Biagu. TakoX B OCHOBHOMY 3aKOH1
P® 3aboponaeTbCcA y3ypiallis Bjagu i TapaHTYEThCA
MiclieBe CaMOBPAAYBAHHS, CTBEPIKYIOUN HOTO He3aIerk -
HIiCTB BiJ opramiB gep:xaBHOI Biaagu. B raHoMy BUIIaIKY,
He3aJe)KHICTh MYHIIIMTIAJIBHOTO CAMOBPAAYBAHHSA CIIU-
paeTbcs came Ha cT. 3 Korncruryiii P®, aka ctBepaxye,
1110 Hapo[ 3AificHioe Biaxy 6esmocepeuno [16]. Takosx
B CT. 32 fileThesA PO Te, IO B YIPABIiHHI Iep:KaBOIO
TPOMAAAHU MOKYTh OpaTu yuacTh Oe3mocepenubo [16].

Kpim Toro, Hapoay rapanTyeThcs, B cT. 24, cBOOOLA
iHpopmarrii, a Tako:k B cT. 7 piKcyeThCs, 1110 Pocificbka
denepalrisa — colfiajgbHa Jep:KaBa, MOJiTUKA AKOI CIps-
MOBAaHA Ha CTBOPEHHSA YMOB, 0 3a0€3IeUyI0Th TiTHe
SKUTTS 1 BITbHUYN PO3BUTOK JfoauHMu [16].

OueBuUAHO, IO Hi OJNH 3aK0H, AKUN IPUIMAETHCS
B KpaiHi He MOJKe CyIIepPeunT OCHOBHOMY 3aKOHY —
Koucrurytii. ¥V Toii »Ke yac, 3aKOHOaBCTBO MOCTiiTHO
PpO3BUBAETHCA, BijoOpaskaouy 3MiHI B HAIIIOMY JKUTTI,
3’ IBJSIOTHCSA HOBiI HOPMU, 1110 PEeTYJIIOIOThH HOBi SBUIIA
(HaATTpUKJIaJ, eJIEKTPOHHI 3BepHEHHS TPOMAIAH Oyau

IIPUPIBHAHI [0 IallepOBUX BiAIIOBIZHUM 3aKOHOM, IKUKI
3’ SIBUBCS B Pe3yJIbTaTi OyPXJMBOTO PO3BUTKY €JI€KTPO-
HHUX 3ac00iB KOMyHiKaIii).

Takum unHOM, KOHCTUTYIIiA HE TITbKY CTBEPAKYE,
110 HapOJ, € CYBePEHOM, a ¥ Ja€ BCi ImiicTaBu AJid TOTO,
1100 iHCTPYMEHTH 3iiCHeHHS BJIaAM HAPOIOM 0e31o-
cepeTHbO PO3BUBAJIVICA.

B Vkpaini € mpaBoBa 6a3a Ta HeOOXigHi IJId TOUATKY
BupoBamxeHHd [loxiTuku 2.0 MexaHi3Mu BiKe 3aKJIa-
IeHi B IpuHINON QYHKITIOHYyBAHHA IeMOKPATii.

Taxwuii cran peuei craBuTh mepex iminmiaropamu Ilo-
gitukm 2.0 mepiire 3aBJaHHA — JOMOT'THCS BUKOHAHHS
KoucruTymii Ha Bcix piBHAX, 0 CyTi rapMOHi3yBaBIITHA
IiAJbHICTb CUCTEMH AePsKaBHOI BJIaAU Ha IIicTaBi oc-
HOBHOTO 3aKOHY. BUKOHAHHSA OCHOBHOT'O 3aKOHY B ITOB-
HOMY 00Cs3i, yCYHeHHS TUX MOMEHTiB, B AKUX CTATYC
HaIlil AK cyBepeHa HapaKa€ThCs Ha PUBUK JIOTiUHO
IIpHU3BeJie CUCTEeMY JepsKaBHOI Baaau A0 HeoOXimgHocTi
BIIPOBA KyBaTH CydYacHi TeXHOJIOTII 1J1s1 3a0e3meueHHA
SAKHAUIOBHINIOL peasrisalfil HOJiTUYHUX IIPaB IPOMA/IAH.

B rakomy pakypci BupoBagxenua npuHIuiB [louri-
TuKu 2.0 He BUIVIALA€ He3JiICHEeHHOIO 3aBAAHHIM, TaK
AK OJ1d 3axucTy KoHcTuTyIlii rpoMaagsHaM JOCTYITHUHN
PsAng iHCTPYMEHTiB.

Insa orpuMaHHA HaM6iabII mOBHOI iHOpMaIiii mpo
IiANBHICTH OPraHiB AePsKaBHOI BJIAAN, CTATUCTUYHUX
JAaHUX i T.II. TpOMagaHu ¥ KpaiHu MOMKYTh CKOPHCTA-
Tuca 3akouoM YKpainu «IIpo 3BepHeHHS rpoMaiaH»,
AKU 30008’ A3y€ OPTaHU AeP:KaBHOI BJIaAu 00’ €KTUBHO,
BcebGiuHO i BUaCcHO IepeBipATH 3aABU YU CKapTu, 3a-
6es3IeuyBaTy MOHOBJIECHHS MOPYIIIEHUX IIPaB, peajJbHe
BUKOHAHHSA IPUAHATUX y 3B’ A3KY 3 3asIBOIO UM CKap-
roio pillleHb, IMCHMOBO IIOBiJOMJIATH IrPOMaAAHIHA
PO Pe3yJIbTaTU MEePEBiPKM 3asABU YU CKAPTU i CYyTh
MPUHAHATOTO pilteHH [5].

ITpu HeBUKOHAHH]I OpranamMu Aep:KaBHOI BJIaAM CBOIX
(YHKIIIYI TPOMAAAHA MOXKYTh CKOPUCTATUCA HAABHUMU
B CHCTEeMi JIep:KaBHOI BJIaAU MeXaHisMaMu KOHTPOJIIO:
3BePHEHHS B IPOKypaTypy. [Ipu mopyiiieHHi mpaB — B Cy/I.

Opuak, npuHiunoBa BigminuicTs [Tomituxku 2.0
Bim iHmux opmariiit B Tomy, 110 Taki aii KoKeH rpo-
MaJAAHWH ITIOBUHEH 3IiICHIOBATHU CaAMOCTifTHO, KOOP-
OUHYIOUH Iii 3 iHIIIUMHU yuyacHUKaMu npoiiecy. Takum
YMHOM CTBOPIOETHLCA MepeskeBul BiinB. Ha Binminy
BiJl BBUUYHUX CXEM OopraHisailii moJiTU4HOTO KUTTH,
KoJIn 1i cy0’eKTaMu € OJIITUKY 1 aKTUBiCTH, MeperKeBa
CTPYKTypa T03BOJIAE YHUKHYTU PUBUKY «00e3T0JIOBJIEH-
HsI» aKTHUBHOCTI, KOJIU JIiep MoKe OyTH IIi IKYILJIeHUH,
BKJIIOUEHUN B CUCTEMY BJIaau, a00 BiIMOBUTHUCS BiJ
IIOaJIbIII0l POOOTHU B PE3yJIbTAaTi MIaHTaKy a00 IOTrpos.

Ax i cucrema web 2.0 B mipy 30i/ibIIeHHA YKcaa
YYaCHUKIB 3pocTaTrMe e(peKTUBHICTD BILINBY YUaCHUKIB
IMomiTuku 2.0, 6yayTh HAPOAIKyBaTUCA HOBI izmei, pos-
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poOaATHCA HOBi iHCTPYMEHTH, 1110 IPU3BEIE A0 IOSABU
HOBUX MOKJIMBOCTEN i pO3IINPEeHHSA TPOMagAHChKOI
aKTUBHOCTI, OPraHi30BaHOI 3a UMY IPUHITUIIAMU.

Taxa po6oTa, KpiM iHIIIOTO, TPUHITUIIOBO 3MiIIlye
aKIeHTH y (G)OpMyBaHHI I'POMaAAHCHKOI0 CYCIiIbCTBA 31
3MI ma mpocTux Jomeill, KOKeH 3 AKX CTa€ cy6’ eKTOM
HOJIiTHUKH, 1110 Oepe yuacTh B YIIPaBJIiHHI Aep:KaBoio
GesImocepeaHbO.

IITe oguH iHCTUTYT CYCHIiJILCTBA CTA€ HEAKTYaJIb-
HuM — 11e 3MI. Y:xe sapas 3MI He BUKOHYIOTH TY iz1e0-
Joriuny (PYHKIIiI0, 3apaau sSIKOI 1o ifel MaTh yci mpasa.
Ha nanuit momenT 3MI He 3a6e311euyioTh IPaBO HAPOAY
Ha iH(GopMaIlifo. ¥ IMIOTOYHUX YMOBaX, He 3MiHIOIOUHN
cycIinbpHy hopmMaIriro, HeMOKJIUBO CTBOPUTH HifgKe
3MI, sxe 6 6yJs0 He3aJe;KHO Bif cucTeMu Aep:kaBHOL
Baaau abo Big BeIMKHUX KOPIIOpaIlliii, B UMiX pyKax
3HaXOIAThCA MeXaHidaMu (piHaHCYBaHHS.

Y HuHINIHIT cuTyaIllii, KoJu Bci HbIOCMENKepu —
KOMIIaHii, mTep:kaBHi opraHisarii, Y"HOBHUKY — MalOTh

BJIACHI KaHAJU JIJId IyOIiKallii HOBUH, BJKe peajisoBaHa
npsAMa KOMYHiKaIlida 3 IIOAbMU T03BOJISAE 3a0€3IIeUnTHI
peaJtisartiro mpaBa rpoMaisH Ha iH(opMairito 0es moce-
penuukKiB y Buraani 3MI.

BuCcHOBKY 3 JaHOTO JOCIIKEHH i MePCIeKTUBHI
MOJAJIBIIIOTO PO3BUTKY y JaHOMY HATIPAMEKY.

Mo:xHa ckasaTu, 1o [Toaituka 2.0 e iJaKoM Ipu-
POAHO-BUHUKIIUYA IPUHITUI OpraHisarii moriTuaHOTro
SKUTTA IePrKaBU, AKUU MOBHICTIO BiATIOBifa€ BUKJINKAM
yacy i BiimmoBigae piBHIO TEXHOJOTIUHOTO PO3BUTKY
nepsxasu. Ha garauit momeHT Ilosituka 2.0 € exuHUM
crroco0oM AJis Hallili 30eperTu CBili cTaTyc CyBepeHiB
B HAITiOHAJIbHUX Jep:KaBax. AKIMO K HaIlil 0yayTh
irHOopyBaTu CBiii cTaTyc cyBepeHa i He OyAyTh POOUTU
HiAKUX KPOKiB AJs HioTo 30epeskeHHs, el craTyc oyme
CKACOBAHO i IpaBJIAYL yIPYIIOBaHHA CKACYIOThH BCe IIe
ITOCTYIHI HapogaM MeXaHi3sMu KOHTPOJIIO HaJ CBOIiM
SKUTTSAM.
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CNOCOBU BU3HAYEHHA PO3MIPY BIJLKO/AYBAHHS MOPAJIbHOI
(HEMAWMHOBOI) WWKOAU, 3ANOAIAHOI ®I3UYHIN OCOBI

CNnocCobbl ONMPEAENEHUA PASMEPA BO3MELWEHUA MOPAJIbHOIO
(HEUMYLWECTBEHHOIO) BPEJA, MPUMUHEHHOTO ®U3UYECKUM JIULAM

WAYS OF DETERMINATION OF THE SENSITIVITY OF MORAL
(NON-PROPERTY) DAMAGE, CAUSED BY PHYSICAL PERSONALITY

AHoTauif. B gaHii cTaTTi aBTopamu po32agaeTbCs NOHATTS MOPA/bHOI (HEMAHOBOI) LKOGH,  TAKOX COCOOM BU3HAYEH-

HS1 pO3MIpY BigLIKOGYBAHHS TAKOI LWKOGH, SIKA 3AMOgisiHa (i3nyHiii 0coOi.

Jl0CAigxy04M BU3HAYEHHS! MOPA/IbHOI (HeMAiHOBOI) LKOGH, CpHy4mMHeHoi Pi3nyHii 0cobi, aBTOpy NPOMOHYIOTb OTOTOXHIO-
BATY MOHSITTS «HEMAFHOBOI LKOGH (i3ndHOi 0COOM» i3 MOHSATTAM «MOPAsIbHA WKOGA (pi3nyHOi 0cobm».
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B crarTi copmynboBaHo, 1O BIgLIKOGYBAHHS MOPA/IbHOI (HEMAKHOBOI) LWKOGU 30 GOMOMOR20I0 YHIBEepCanbHOI popmyn
HeMOX/MBO. TAKOX BCTAHOB/IEHO gBA MPAKTUYHMX COCOOM BU3HAYEHHSI PO3MIPY MOPA/bHOI LKOgH: 1) yepes cyg, LWsSIXoM npu-
VIHATTS CYgOBORO PillieHHs! B IKOMY BU3HAYAETLCS CYMA MOPAJIbHOI LLUKOGH; 2) LLASIXOM YKAAGeHHs! go20BOPY npo gobpoBinbHe
BIgLIKOGYBAHHS LLIKOGH.

ABTOPM GKLEHTYIOTb YBARY HA TOMY, LLO CYJOBI ClIPABM B AKMX PO32/1I9GAETbCSA NUTAHHA BIGLUKOGYBAHHA MOPA/IbHOI (Hemari-
HOBOI) LWKOGW € PIBHOMAHITHUMM, TOMY 3ACTOCYBAHHS OGHUX | TUX JKe KpUTepiiB BU3HAUYeHHS PO3MIPY BIgLIKOGYBAHHS MOPA/Ib-
HOI LUKOgW B YCix cripaBax byge noMuaKoBUM.

303HAYAETHCS, WO OGHIEID i3 KIIOYOBUX MPAKTUYHUX MPo6IeM, 1O MOCTAlOTh Y KOHTEeKCTi 3dCTOCYBAHHS HOPM YMHHOR0 30-
KOHOQABCTBA, € MOLWYK EGUHOI MOgesi YyCTaHOBIHHS CNPaBeg/inBo20 po3Mipy MaiHOBOI KOMMeHCaLii, HaAexXHOoI noTepninii
ocobi. B LboMy BUNAgKy NPONOHYETLCS 3BePTATUCS gO MPAKTMKM EBPONENCbKO20 Cyg 3 MPas JHOgUHM T4 HALIOHAIbHUX CygiB
YKpaiHu, siKi B OCHOBHOMY BMPILLYIOTb MUTAHHSA PO KOMMEHCALil0 HeMaTepiaabHOI LWKOGK Ha CBIl po3Cy(, BUXOgGAYM i3 3acagax
CrpaBeg/IMBOCTI, PO3YMHOCTI, BUBAXEHOCTI.

Y CTaTTi 3BepTAETHCA YBARA HA Te, L0 B 3KOHOGABCTBI NepegbayeHa MOXIMBICTb MPU3HAYEHHS CygoBUX eKCNepTU3 gist BU-
3HAYeHHs PO3MipYy MOPA/IbHOI LWKOGH, 30Kpemd, Mcuxon02i4Ha. ABTOPY BIg3HAYAIOTb, L0 eKCNepTM3d He 3MOe TOYHO BU3HA-
YWUTK PO3MIp 2POLLOBOR0 BIGLLIKOGYBAHHS, 3aBJAHOI 0COOi MOPAIbHOI LLIKOGH, OCKIIbKM KOXHA GOCIGXKYBAHA, NPy NPOBegeHHi
eKcnepTn3u, CIpaBa € YHikanbHoK. ToMy, 3a3HAYAIOTb, WO MPU3HAYEHHS OYgb-IKNX «eKCnepTu3» gas BUBHAYeHHS pO3Mipy
MOPQ/IbHOI LIKOGK € HEOOOB I3KOBe.

Takox B CTATTi aBTOPaMu chopMybOBAHO, LLO PA3i MO20GXKEHHS MiXK CTOPOHAMM BCiX MUTAHb BigLIKOGYBAHHSI MOPA/IbHOI
LIKOGH, OCTAHHIM, Cig yknagaTu [Jo2osip npo gobpoBinbHe BigLuKogyBAHHS MOPA/IbHOI (HeMAriHOBOI) LKOgH.

KntouoBi cnosa: MopasibHa LWKOGA, HEMANMHOBA LWKOGA, BIGUIKOGYBAHHA MOPA/IbHOI WKOGH, CygoBA NPAKTUKA, CripaBeg-
JINBE PilleHHS.

AHHOTaums. B gaHHOV cTaTbe aBTOPAMM PACCMATPUBAETCS MOHSATHE MOPA/IbHO20 (HeMMYLLeCTBeHHO20) BPeqgad, a Takxke
crnocobbi onpegeneHysi pasmepa Bo3MelLieHus TaKo20 Bpegd, KOTOpbIi NpuinHeH guanyeckomy anLy.

Viccnegys onpegenenns MOPaibHOR0 (HeMMYLLECTBeHHO20) Bpega, MPUYUHEHHO20 GU3nN4ecKkoMy Ly, aBTopbl npegad-
2010T OTOXKGeCTB/ISATb MOHSITUS «MOPA/IbHO20 BPega Pu3nyecko20 ANLa» C MOHSATUEM «MOPA/IbHbINA Bpeg Pr3nyecko20 anLa».

B cratbe copmynmpoBaHo, 4To Bo3MelLeHe MOpPaabHO20 (HeMMYLLEeCTBeHHO20) Bpega C MOMOLLbIO YHUBEPCAnbHOM ¢op-
MYJ/Ibl HEBO3MOXHO. TakKe yCTaHOB/IEHO gBA MPAKTUYECKMX cnocoba onpegesieHns pasmepa MopanbHo20 Bpega: 1) uepes cyg,
nyTem NpuHATHS CygebHO20 pelueHus B KOTOPOM OrpegessieTcss CyMMa MOpa/ibHO20 Bpeqa; 2) NyTem 3aK/o4eHns go20BOpa O
go6pOBO/IbHOM BO3MeLLeHNM Bpega.

ABTOpbI GKLEHTUPYIOT BHUMAHMeE Ha TOM, 4TO cygeOHble gena B KOTOPbIX paccMaTpuMBAETCS BOMPOC BO3MeLLeHUs MOPQ/ib-
HO20 (HeMMylLecTBeHHO20) Bpega pa3Hoo6pasHbl, MO3TOMY MpUMeHeHe OgHUX U Tex e KpuUTepreB ofpegeseHus paamepa
BO3MelLLieHs1 MOPA/IbHO20 BPega Bo BCex gesax bygeT om0 HbIM.

OTMeyaeTcsi, 4TO OGHOV U3 K/IKOUEBbIX NPAKTMYeCcKmX npobsieM, BO3HUKAIOLMX B KOHTEKCTE NpUMeHeHUsl HOPM geficTBYIo-
Lje20 3aKOHOgaTe/IbCTBA, SIBASETCS MOUCK egUHOI MOogean YCTaHOB/IeHNS ClPaBeg/IMB0O20 pa3mepa UMyLLeCTBeHHOM KOMeH-
caumu, npuynTatoLLerics noTepresLuemy. B atom ciyyae npegnazaetcs 06palyatbcs K NpakTike EBponericko20 cyga no npa-
BAM YesloBeKa 1 HaUMOHA/IbHbIX CYgOB YKPayHbI, KOTOPble B OCHOBHOM peLuaioT BOMPOC 0 KOMMeHCALmy MopanbHo20 Bpega no
CBOEMY YCMOTPeHMI0, UCX0gs M3 MPUHUMIOB CIPABegIMBOCTH, PA3yMHOCTH, B3BELIEHHOCTHY.

B cratbe 0bpalyaetcsi BHUMAHMe Ha TO, YTO B 30KOHOGATeNbCTBe MpegycMOTPeHd BO3MOXHOCTb HA3HAYeHus CygeOHbIX
3KCNepTU3 gAis onpegeneHysi paamepa MopanbHO20 Bpega, B YaCTHOCTH, MCMX0/102M4eckas. ABTOpbI OTMEYAlOT, YTO SKCrepTn3d
He CMOXXeT TO4YHO OMpegenTb Pa3mMep geHeXxHO20 BO3MeLLeHMS, MPUYNHEHHO20 1LY MOPAIbHO20 Bpegd, MOCKO/IbKY KaXgoe
nccnegyemoe, npy MpoBegeHnm 3KCrepT3bl, geso sIBASETCS yHUKAAbHBIM. [T03TOMY, OTMeqaloT, YTO Ha3HayeHye obbiX «IKC-
nepTu3» gs onpegesieHys pazMepa MOpanbHO20 Bpega sBAsSeTCs Heo0s3aTeNbHbIM.

Takxxe B CTATbe ABTOPAMM CHOPMYIMPOBAHO, 4TO B CIydae CO2AACOBAHMS MEXJy CTOPOHAMM BCeX BOMPOCOB BO3MeLLieHMs
MOpPQ/IbHO20 Bpeqa, MoC/iegHNM, ciegyeT 3aK04aTb go20BOp 0 gOOPOBO/ILHOM BO3MeLLieHU MOPA/IbHO20 (HeUMYLLieCTBeHHO-
20) Bpeqga.

KntoueBbie cn1oBa: MopanbHbiii Bpeg, HenmyLLeCTBeHHbIN Bpeg, BO3MelleHe MOpaabHO20 Bpega, CygebHas NpakTuka,
crpaseganBoe peLuexue.

Summary. In this article, the authors consider the notion of moral (non-property) damage, as well as ways to determine the
amount of compensation for such damage to an individual.

Investigating the definition of moral (non-property) damage caused to an individual, the authors suggest to identify the
concept of «non-personal injury to an individual» with the notion of «moral harm to an individual».
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The article states that the compensation of moral (non-property) damage with the help of a universal formula is impossible.
There are also two practical ways to determine the amount of non-pecuniary damage: 1) through the court, by means of a court
decision, which determines the amount of non-pecuniary damage; 2) by concluding an agreement on voluntary compensation
for damage.

The authors emphasize that litigation cases that deal with the issue of compensation for moral (non-property) damage are
diverse, so the application of the same criteria for determining the amount of compensation for non-pecuniary damage in all
cases will be erroneous.

It is noted that one of the key practical problems encountered in the context of the application of the norms of the current
legislation is the search for a single model for establishing fair compensation for property suffered by the victim. In this case, it
is proposed to refer to the practice of the European Court of Human Rights and the national courts of Ukraine, which basically
decide on the issue of compensation for non-pecuniary damage at its discretion, based on the principles of fairness, reason-
ableness and prudence.

The article draws attention to the fact that the law provides for the appointment of forensic examinations to determine the
amount of moral harm, in particular, psychological. The authors note that the examination will not be able to accurately de-
termine the amount of monetary compensation paid to a person of non-pecuniary damage, since each investigated, during the
examination, is unique. Therefore, they note that the appointment of any «expertise» to determine the amount of non-pecuniary

damage is optional.

Also, in the article, the authors formulated that, in the event of agreement between the parties on all issues of non-pecuniary
damage, the latter should conclude an agreement on voluntary compensation for moral (non-pecuniary) harm.
Key words: moral damage, non-property damage, compensation of moral harm, judicial practice, just decision.

Hoc'ranomca npodaeMu. 3 MUTAHHAMHU BiJIITKO-
IyBaHHA MOpPaJbHOI (HEMaWHOBOI) IIIKOAHW 3y-
cTpiuaeThca MaiiKe KOMKeH I'DOMAaAAHUH HAIOI Jep-
sxaBu. MopajbHa IITKOLAa MOYKe CTATH HAaCJAiZKOM AK
IpaBOIOPYIIeHb, AKi IOCATal0Th HA HeMAaHOBI MpaBa
i6yara — »KUTTHA, 30POB’ s, YeCTh, I HICTH, CBOOOAY,
0CO0MCTY HEIOTOPKAHHICTD TOII0, & TAKOYK BHACJIIOK
VIITKOMKeHHA MalfHOBUX IIpaB Ta iHTepeciB ocobu, 30-
KpeMa i B BoroBipHUX IpaBoBimHOcuHax. Ha chorof-
HiNTHiN IeHb, AK B 3aKOHOJABCTBIi, TakK i cepes HAyKOB-
I[iB HEMAa€ YiTKO BCTAHOBJIEHUX ITPABWJI 34 AKUMU MA€E
3IiJiCHIOBATHCS TaKe BimmikomyBaHHs. Tomy, BBayKa-
€MO, III0 MOCJIiJKeHHs CII0c00iB BUBHAUEHH PO3Mipy
BIAIIIKOAYBaHHSA MOPAJIbHOI ITKOAY, CIPUYNHEHOI (i-
31YHi 0c001 € OAWH 3 HAWBAMKJIUBIIINX Ta HAXAKTYaIb-
HIIIMX TUTAHb CyYacHOTO YKPAIHCHKOTO IIpaBa.
Amnanis ocranHix mocaimskens i myOaikaniin. ITu-
TaHHIO 3’ ICyBaHH CIIOCO0iB BUBHAUEHHA PO3Mipy Bia-
UIKOLYBaHHA MOPAJIbHOI ITKOAU, CIIPUUKHEHOI (hisuuHi
ocobi B YKpaini mpuminsgerbca HesHauHa yBara. IIpoa-
HaJIi3yBaBIIIN HAYKOBY JIiTepaTypy, MOKHA IOMiTHUTH,
110 B OCHOBHOMY OCHOBHUM aKII€HT HAYKOBIIi POOJIATH
Ha JTOCJIi I»KeHHI IMMOPAIKY BiIIITKOAYBaHHA, BUSHAUEHHI
MOPaJIbHOI IITKOIY, BCTAHOBJIEHHI METOIUK, (POpMY.JI 3a
SAKUM CJiJ 00pax0oByBaTHU PO3Mip MOPAJIbHOI IITKOAN.
Tax, M. M. Marami [1], B. M. Conog[1], C.I. IITumon
[2], A.1. Opinuriok [2] mocimKyoTh cmocib BigIikoay-
BaHHA MOPAJbHOI KOO, AKUH II0JATAE Y 3BepHEHH]
0cobu, AKil 6yJI0 CIPUUYMHEHO TaKy IIKOAY, O CYY.
ITpruomy, M. M. Maram [1], B. M. Comos [1] Tako:k
IPOBOIATH HAYKOBUY aHAJII3 HOIiJIBHOCTI IIPOBEIeHH I
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CYIOBUX €KCIIePTH3 IPU BU3HAUEHHI pO3Mipy BiAIIIKO-
nyBaHHsS MopaJibHOI mKogu. C. €. Cuporenko [3] mo-
caimKye cuiBBigHOIIIEHHA HOPM IIMBiIBHOTO KOEKCY
VYkpairu Ta pimeHs €BpoOneichbKOTO0 CyIy 3 IPAB JIIOAUHA
y 3000B’ A3aHHAX IO KOMITEHCAIlil MOPAJIbHOI ITKOIU.
Ha mamy nymKy, muTaHHs, II0B’ A3aHi i3 3’scyBau-
HAM CI0CO00iB BUBHAUEHHS PO3Mipy BiAIIIKOAYBaHHS
MOpAaJIbHOI IITKOU, TOTPEOYIOTh MOAAIBIIIOTO BUBUEHHS.
®dopmyaroBaHHA Iijgei crarri. [linamu gamoi crarTti
€ 3’AcyBaHHA CIIOCO0iB BUBHAUEHHSA PO3MIiPY BiIIIKO-
IyBaHHA MOPAJbHOI (HEMATHOBO1) IITKOIM, 3aIOAiAHO1
¢isuuHil 0cobi, MIIAXOM aHaJIi3y HAYKOBUX IKepel,
HOPMATHBHO-IIPABOBUX aKTiB Ta CyA0BOI IPAKTUKH.
Buxaang ocHoBHOro Mmartepianay. Illogo moHATTA MO-
pasibHOI (HeMalHOBOI) MIKOAM, TO BOHO 3aKPilJeHO
B 3aKoHomaBcTBi. Tak, u. 2 ct. 23 [JTuBiTbHOTO KOHEKCY
VYkpainu (Hagaai — ITKY) BusHauae, mjo mopajgbHa
mrKoza moJyArae: 1) y gpisuuromy 60JII0 Ta CTPAMKIAHHAX,
AKUX PisnyHa ocoba 3a3HaJa Y 3B’ A3KY 3 KAJIiIITBOM
a00 iHIITUM YIITKOAMKEHHAM 3T0POB’°s; 2) Y AYIIeBHUX
CTpasKJaHHAX, AKUX (pisuuHa ocoba 3a3HAA B 3B’ IBKY
3 MIPOTUNPABHOIO MMOBEAiHKOIO 010 Hel caMoi, UIeHiB
ii ciM’i um 6IUBBKUX POAUUIB; 3) YV AVIIIEBHUX CTPaK-
IaHHAX, AKUX (pisuyHa ocoba 3a3Hasa y 3B A3KY i3
3HUIIEHHAM U MOIIKOAMKEeHHAM 11 Maiina; 4) y mpu-
HUKeHHi decTi Ta rigHocTi pismuHOI 0Cc00M, a TAKOMK
nIimoBoi pemryratii (hisumunoi abo ropugmuHoi ocodu [4].
TobTo, B IIKY BCcTaHOBIEHO, 1[0 MOHATTS «MOPAaJIb-
Ha IIKOJAa» B YaCTUHI cupuuYnHeHHA (PisuaHoT0 6010,
AYIIeBHUX CTPasKIaHb, 3aCTOCOBYETHCA 10 (hiBUUHOI
ocobu, a B YaCTHUHI IPUHUKEHHS IiJ0B0o1 pemyTairii,
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CTOCYETHCA 1 FopuAUUYHOI ocobu. [Ipruuomy, HTOHATTS
«JIiJToBOI pemyTallii» cTae BU3HAYAJLHUM y MOHATTI
MOpaJIbHOI (HeMaiiHoBOI) IITKOIM IOPUANYHOI 0CcO0H,
aKe HEMOJKJINBO 3aCTOCOBYBATH [0 TAKOTO Cy0’€KTa
mpaBa TaKi HOHATTA, AK «UYECTh» Ta «TiTHICTH».

Ha mamry nymMKy, HeMaiiHOBA MIKOJAA HAHOCUTHCA
AK QisuuHil, TaK i opuanuHiil ocobi, age, Bu3HaUAa-
I0YU IOHATTS «HeMalHOBOI mKoau (hisnuHoi ocobu»,
JOIIiJIBHO Ile IIOHATTS OTOTOYKHIOBATH i3 IMIOHATTAM
«MopaJibHa IKoa (hisuIHOI 0CO0m» .

BapTo 3asmaunTu, 1110 114 PisHUX COLIAIBHUX IPyI
HaceJIeHHS, MOPaJIb MOJKe CIPUNMAaTHICA II0-PisHOMY.
Tomy, BUBHAUNTHU BiAIIKOAYBaHHS MOPaJIbHOI (HeMaii-
HOBOI) IITKOY 3a JOTIOMOT0I0 YHiBepcaabHOI (hopMyIu
IIPOCTO HEMOIKJIUBO.

Ha mamry gymMKy, € IBa IPaKTUYHUX CIIOCOOU BU-
3HaUYEeHHA PO3Mipy MopasbHOi mKoau: 1) uepes cym,
MIJISAXOM IPUAHATTSA CYIOBOTO PIilllIeHHA B SIKOMY BU3HA-
YaeThCs CyMa MOPAJIbHOI IITKOAY; 2) IIIJISX0M YKJIaZeHH
JOTOBOPY IPO AOOPOBiIbHE BiAIITKOIYBAHHS IITKOIU.

Tak, cyn yxBaJloroum pinlieHHA iMmeHeM Y KpailHu,
3aTBEP/KY€E CITPABEIJINBiCTh MOPATIBHUX HOPM YCHOTO
CYCIIiJIbCTBA, a He JIUIIIe CIPaBeIJINBiCTh MOPAJIbHUX
HOPM KOHKPETHOro norepiijoro. Koucruryilia Ykpainu
MOITUPIOE IOPUCAMKILIIO CYAiB HA BCi TPaBOBiAHOCWHH,
110 BUHUKAIOTh Y JlepsKaBi. JIuiie cy1y BOHA HaJla€ BU-
KJIIOUHE IPaBO — JiATH Y CIIOCi0, IPsAMO He mepegdoaue-
HUH 3aKOHOM, i yXBaJIOBATHU IPUMYCOBE CTATHEHHS 3a
MOPYIIIeHHS HOPM MOpaJIi, AKi 3aKOHOM He €. sRogHMIi
iHImuMit oprad Takux mpas He mMae [1, c. 16].

ITomxo posmipy BiAIIKOYBaHHA MOPAIbHOI (HEMAA-
HOBO1) IIKOAM, TO IPU HOTO BU3HAUEHI Cyqn MalOTh
3BepTaTH yBary Ha OCHOBHIi Kpurepii ¢hjopMyTroBaHHSA
TaKoOT0 PO3MIipy, AKi 3aKpilieHi, 30KpeMa, IyHKTOM 9
ITocranoBu Ilnenymy BepxoBuoro Cyny YKpainu Bif
31.03.1995 p. Ne 4 «IIpo cyoBY IPaKTUKY B cIIpa-
Bax IIPO BiAIMKOAYBaHHSA MOpPaJbHOI (HeMaiiHOBOI)
mxkoau» . Tak, B IlocTaHOBI BU3HaAUEHO, IITO PO3Mip
BIANIKOAYBaHHA MOPAJIbHOI (HeMaiHOBOI) IITKOAM CYy/T
BU3HAYaE 3aJIe’KHO BiJf XapaKTepy Ta 00CATY CTpasKIaHb
(pisuuHUX, IYIIIEBHUX, IICUXIYHUX TOIIO), IKUX 3a3HAB
mo3uBaY, XapakTepy HemMaliHoBuX BTpar (ix Tpusa-
JIOCTi, MOJKJIMBOCTi BiTHOBJIEHHSA TOIIO) Ta 3 ypaxy-
BaHHAM iHINNX 00cTaBUH. 30KPeMa, BPaX0OBYIOTHCS
CTaH 3J0POB’A MOTEPHiJIOr0, TAKKICTL BUMYIIIEHUX
3MiH y HOTO JKUTTEBUX i BUPOOHUUMX CTOCYHKAX, CTY-
NiHb BHUKEHHSA IIPECTUIKY, A1JIOBOI pemyTarlii, yac Ta
3yCHUJLISA, HeOOXiTHI IJIsT BiAHOBJIEHHS IIOIEPEIHLOT0
cTaHy, JOOpPOBiJIbHE — 3a BJIACHOIO iHiIliaTHMBOIO UM 3a
3BEPHEHHAM IIOTEPIIIJIOT0 — CIIPOCTYBaHHSA iH(GopMaIil
penakiiiero sacoby macoBoi indopmarii. [Ipu nromy
CyI Ma€e BUXOJUTH i3 3acaj PO3YMHOCTi, BUBa’KEHOCTi
Ta cupaBenauBocTi [5].

Aozamom 2 nyHKTY 23 ITocranosu Ilneaymy BCY
«IIpo mpaKTUKY PO3TJIAAY IIUBiIBHUX CIPAB 3a II030-
BaMHU IIPO 3aXMUCT IIpaB coosKuBauiB» Bixg 12.04.96 p.
Ne 5 BuU3HAUEHO, 1110 PO3Mip BiAIIIKOAYBAHHSI MOPAJIbHOI
(HeMaifHOBOI) IITKOIY BCTAHOBJIIOETHCA CY/IOM i BUBHA-
UYeHHSA HOT0 He CTABUTHCS B 3aJIEXKHICTD BiJf HAABHOCTI
MaTepiaJTbHOI IITKOAYM, BAPTOCTi ToBapy (pobiT, mociryr),
CyMHU HEYCTOMKM, a Ma€ 'PYHTyBATHUCS Ha XapaKTepi i
00csA31 MopaJbHUX i GisUUHUX CTPaAKIAHD, 3aTIOAITHUX
CIIOJKMBAYEBi Y KOKHOMY KOHKPETHOMY BUTIAAKY [7].

IITomo mHaykoBux migxomis, To C.I. Illumon mpomonye
BUILJINTH 3arajbHi KpUTepii BU3HAUEHHSA PO3Mipy Bif-
IITKOYBaHHA MOPAJIbHOI IITKOAY: XapaKTep IIPaBoIopy-
IIIeHHA; TAN0MHA (Pi3MUHUX Ta AYIIIeBHUX CTPAXKIaHb;
TIOTiPIIIeHHA 3Ai0HOCTEl TOTEPIiIoro a6o m036aBIeHHA
0r0o MOKJIMBOCTEH IX peasisallii; cTymiHnb BUHHI 0co0H,
sAKa 3aBAaJia MOPaJIbHOI IITKOAM, STKIIO BUHA € ITi/ICTaBOIO
s BigmkonyBaHHdA. [[o iHITuX 06cTaBUH, AKi MaOTh
icToTHe 3HAUEHHSA MPU BU3HAUEHHI pO3Mipy MopaabHOI
IITKOM, MOYKHA BiTHECTH: TPUBAJIICTh HETATUBHUX Ha-
CJIiIKiB, AKi BUHUKJIU B Pe3yJIbTaTi MOCATAHHSA Ha IIpaBa
0Cc00M1; iCTOTHICTE BUMYIIIEHUX 3MiH Yy CIIOCO01 KUTTS
IIOTEPITiJIOro; Yac, 0 MUHYB 3 MOMEHTY BUHUKHEHHA
MopaJIbHOI mKoau [2, ¢. 20—21].

Baaskaemo, 1110 BapTO 3BEPHYTHU yBary Ha Te, IO
CYZOBi CIPaBU B AKUX POBIVIANAETHCA TUTAHHA BiJIITKO-
IYBaHHSA MOPAJbHOI (HEMaHOBOI) IITKOAY € PisHOMAaHIT-
HUMU, TOMY 3aCTOCYBaHHS OJHUX i TUX JKe KPUTePiiB
BU3HAUYEHHS PO3MIiPY BiIIIKOIYBaHHA MOPAJIbHOI IITKOAN
B yCix cupaBax 0y/e HeIpaBUJIbHO.

Tak, y cupaBax Opo BiAINMKOAYBAaHHA MOPAJIbHOI
IIKOAW, 3aBIAaHOI MOIMMPEeHHAM iHgopMaIlrii, sxa He
BigmoBizmae mificHOCTi, cJIiff BpaxoByBaTH: PiBeHb (Te-
PHUTOpPii0) IOMIMPEHHS BiJOMOCTeIi; CIIOCi0 mMOIITupeHH A
Takoi indgopmarii. ¥V crpaBax, I110 BUILJINBAIOTH 3 TPYHO-
BUX CIIOPiB, CJiJ BDaXOBYBaTH: iCTOTHICTh BTpPAUeHUX
MIEePCIEKTHUB y 3B’ A3KY 3 HEBUILIATOIO 3aPO0iTHOI IL1aTH
U1 He3aKOHHUM 3BiIbHEHHAM 3 POOOTH; CTYIIiHb BILIUBY
IIPaBOIIOPYINEHH Ha 3araJbHuMi 700po0yT cim’i Ta mpa-
Ba iHIMUX 0cib (uneHiB ciM’i mpaliBHMKA); HETaTUBHUH
BILIUB Ha npodeciiiny cipoMOKHiCTh BHACIiILOK He3a-
KOHHOT'O 3BiJIbHEHHdA. ¥ cIIpaBax IIPO BIAUIKOAYBaHHSA
MOPAaJbHOI IIIKOIM, 3aBAAHOI CMEePTIO 0JIM3bKOI JIIOAUHH,
Mae BpaXOBYBaTHUCA: XapaKTep CTOCYHKiB mo3uBaya Ta
TIOMEPJIOTO 3a uac Horo KuTT [2, c. 22] Tor1o.

Cynu, npu3HavYaouy BiIITKOAYBaHHA MOPAIbHOI
IITKOIM, MAIOTh 3BEPTATU yBary i Ha Te, 110 B OKPEMHUX
BUIIaJKAaX 3aKOHOM BCTAHOBJIEHO MOT0 T'PAHUYHI PO3-
mipu. Taxk, srigmo nyakTy 3 ct. 13 3Y «Ilpo mopsamok
BiAIIKOAYBAaHHSA IIKOAU, 3aBAAHOI I'POMaAAHUHOBI
HE3aKOHHUMMU JiAMU OpPraHiB, 10 34iMCHIOIOTH OIe-
PaTUBHO-PO3IIYKOBY AiAJNBHICTH, OPTaHiB JOCYLOBOTO
poaciigyBaHHs, IPOKYypaTypu i cyay» Bin 1 rpyaua
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1994 poxry, N266/94-BP — BigmkomgyBaHHS MOPAJTbHOI
MIKOAM 34 Yac mepe0yBaHHS IIiJ CJAiICTBOM YU CYAOM
IPOBAAUTHCA BUXOAAYU 3 PO3SMipYy He MeHIIe OJHOT'0
MiHiMaJBHOTO PO3Mipy 3apo6iTHOI IJIaTH 3a KOXKEH
MicArb mepedyBaHHA i ciaigcTBOM uu cyom [6].

Cuaix BpaxoByBaTu i Te, 110 4. 4 ct. 23 IIK Yxpainu
BU3HAYaE, 110 MOpaJbHA IMIKO/a BiIIIKOLOBYETHCA
He3aJIe)KHO BiJ MaliHOBOI IIKOAM, AKa IIigjasarae Bif-
IIKOAYBaHHIO, Ta He OB’ 3aHa 3 PO3MipoM I[bOTO Bif-
mkoayBauudd [4]. [IpukaamoM MoKe CIyTyBaTH TOTOBip
IepeBe3eHHs MacakMUPiB 3aJIi3HUIIEI0, KOJIM BHACITIOK
3aTPUMKH IIOTATA MACAYKUP 3aIIi3HUBCA Ha BAYKJIUBY
HAYKOBO-TIPAKTUUYHY KOH(EPEeHIIi10. 3a TaKNX 00CTaBUH
MaiHOBUX 30UTKiB y macaskupa MosKe i He BUHUKHYTH,
aJsie hakT 3anMOMiAHHA MOPAJBHOI IITKOAM OYeBUIHMIM,
i BoHa mae 6yTu BigmkomoBaua [2, c. 36].

CaMmy HasIBHiCTh MOPAaJbHOI IIIKOAY IIEPE] CYI0M Ma€e
IOBOJUTHU MOTEPIIijia ocoba, SKa Mae 3a3HAUYATH Y YOMY
caMe IOJIATal0Th MOPAJIbHI BTpaTH, UMM OOI'PYHTOBAHO
posmip ix BigmKkoayBauHuA. [lucbMoBuUMHE foKa3aMu Ha
CTBEP/KEHHA HAABHOCTI MOPAJIbHOI IMIKOAW MOKYTh
O0yTu, 30KpeMa, MeAUYHi JOBiAKY PO BUHUKHEHHS
3aXBOPIOBAHHS UM iHIIIE HOTipIIIeHHs CTaHy 30POB’ A
y 8B’A8KY 3 XBUJIOBAHHAMU, CIPUUYNHEHUMH IIOCH-
TaHHAMHJ Ha ITpaBa IOTePIIiJI0r0; BUCHOBKHY JIiIKapiB un
MeIVWYHUX KOMicili Ipo CTyIIiHb BTPaTu Ipane3faTHoCTi,
Ipo HeoOXigHiCcTh IPOBeJeHHs Xipypriunoi onepairii;
IOBiIKM IIPO BijpaxyBaHHS 3 BY3Yy, IIPO HAABHICTB [i-
Tel, yTPUMAaHIIiB TOIIO, a TAKOXK iHIII TOKYMEHTHU:
JUCTU, aKTHU, HAKa3" IIeBHUX YCTAaHOB OpraHisarii
To1110. PaKT 3aIOAIAHHI MOPAIHHOI IITKOAY MOKe Oy TH
OiaTBepIKeHUH i TOKa3aHHIMHU CBiIKiB, 30KpeMa, Ipo
CKPYTHUH AYIIeBHUII CTAH IIOTEPIILIOTO, CIIPUYNHEeHUH
IIPaBOIIOPYIIIEHHAM, MOT0 IIepe’KNBaHHA, XBUIIOBAHHS,
3MiHM B CAMOIIOUYTTi, 3araJbHOMY AYIIIeBHOMY HACTPOL
TOIIO, CTAHi 30POB’ 5, CIOCO0i "KUTTHA, CIiIKYBaHHA,
3BUUYKAaX, Ipales3gaTHocTi Toiro [2, ¢c. 50—-51].

BapTo BigzHaunTH, 1110 3apas3 HaAyKOBIi aKTUBHO
3BEPTAIOTH YBAry Ha BaYKJIUBiCTH CY/I0BOI IPAKTUKH
IpU BUPIIIeHH] CIIOPiB IIPO BiAIIIKOAYBaHHA MOPAJIbLHOL
UIKOJM 1 BUBHAUEHHS PO3Mipy TaKOT'0 BiAIIKOAYBaHHS.
Tak, A.I. [Ipiniiok 3a3Havae, 1110 B CbOTOTHITITHEOMY
IpPaBO3aCTOCYBAaHHI BiKe BUHUKJIO CBOEDiIHE Iepeo-
pPieHTyBaHHA NMPaAKTUKIB He CTiJIbKU HAa HOPMaTUBHI
IsKepesia, CKiIbKHY HaA IIPaB03aCTOCOBHY MPAKTUKY,
0CO0JIMBO BUINUX CYAOBUX iHCcTaHIIi [2, ¢. 10], mpu-
yomy C. I. [[lumou Bu3HAUAE, IO BAKJIUBO, 11100 CY I
OpieHTyBaBCA Ha CYyJOBY MPAaKTUKY, IO CKJIAJacsa Ha
MOMEHT BUpilIeHHsa cupasu [2, c. 23].

OpnHiero 3 KIIOYOBUX NPAKTUUYHUX IIPOOJIEM, IO
IOCTAIOTh ¥ KOHTEKCTiI MPAaKTUUYHOTO 3aCTOCYBaHHSA
HOPM YMHHOTO 3aKOHOIABCTBA, € MOIIYK €IUHOI MOe-
JIi yCTaHOBJIEHHA CIIPaBEJINBOTO PO3Mipy MaitHOBOI

102

KOMIIeHcaIlil, HaJesXHOI IoTepIIiaii ocobi. B mbomy
BUMOAAKY HAWOIJIBII 3BHAUNMUI MigXim teMoHCTpye €B-
poueiicbKuii cyn 3 mpas Jioaunu (Haganai — €CILJ) ra,
TeBHOIO Mipoto, HAIliOHAJIbHI cyau YKpaiHu.

Tak, €BpomelicbKuil Cy 3 IpaB JIOAUHHA ¥ 0araThox
CBOIX pillIeHHAX, B AKUX IPUCYIKYETHCA MaTepiajbHa
KOMIIeHCAIIid 38 MOPAJbHY IITKOIY, 3aBAaHy IIOPYIIIeH-
HaM KoHBeHIIii Ipo 3aXUCT IpaB JIOAUHU i OCHOBOIIO-
J0:KHUX cBo6om 1950 p., He KOHKpeTu3ye GPaKTUUHO
migTBepAsKeHI HeMalHOBL BTpaTu 3asgBHUKA 1 He HABO-
IUTH AKOTOCH CTAJIOTO aJITOPUTMY BU3HAUEHHS PO3Mipy
moB’s13aHOI 3 HUM KoMireHcallii. Bogaouac cys 3asHauae,
110 «3aABHUKM MaJI 3a3HATU MeBHY MOPAJbHY IIKO-
Iy B pe3yJbTaTi BUBHAHUX MOPYIIIeHb» . BinnmoBigno,
«3IiACHIOIUYY OI[iHKY Ha 3acajaxX CIpaBeIJINBOCTI»,
€CIIJI i npucymKye IIeBHI cyMHu Ha BiJIIKOAYBAHHSA
HeMaTepiaJbHUX BTPAT 3aABHUKIB. BinbIlle Toro, HaBiTH
3a BiIcyTHOCTI 3 00KY 3asIBHMKA HAJEXKHIM YMHOM (POp-
MaJIi30BaHMX BUMOT III0J0 CIIPaBeAJINBOI caTuchaKririi
€CIIJI, «maroun OIiHKY Ha 00’€KTUBHiI OCHOBI», MOXKe
BUPIMIUTY IUTAHHA IPO KOMIIEHCAI[il0 HeMaTepiaJabHol
KoY Ha CBift poscyn [2, c. 105—106].

Brim, 3a HeobxigrocTti €ECIIJI Mmoxke 1 KOHKpeETH-
3yBaTy MOTUBU BiIOBiAHOTO pillleHHS — HaW4YacTi-
11e ¥aeThCesa IPo HATroJ0C Ha IIeBHOMY BUSBi 3aBIAHUX
ocobi HemaiiHOBUX BTpaT. CKaskiMo, B pimeHHi Bifg
15.09.2011 p. y cupaBi «Kauypka mpotu YKpainum»
HaroJomryerbesa: «Cyn BBaskae, 110 3aABHUKY 3a3Ha-
Ju 617k Ta Biguait BHACJIILOK MOiM, 1110 IPU3BEIN 10
BCTAQHOBJIEHHA NOPYIIeHHA y IIi#l ciipaBi. Bupinryoun
Ha 3acajax cupaBeaauBocTi, Cyq Ipucyn:Kye 3adBHU-
Kam cmiabao 16000 €Bpo BiAIIKOAYBAaHHSA MOPAJIbHOL
mionu» [2, c. 106].

B cynoBux pineHHAX HaIliOHAJBbHI CyJI1 B OCHOB-
HOMY TaKOJK 3[IiMICHIOIOTH OIIiHKY CUTYyaIllii Ha 3aca-
IaxX CIpaBeIJUBOCTI Ta IPUCYIKYIOTH IIeBHI cyMu
Ha BiIIMKOAYyBaHHA MOpaJibHOI mKkonu. Hanmpukiam,
y BupoIli CBATOIIMHCHKOTO palioHHOTO cyay M. Kuesa
Bix 10 cepnua 2018 poky crupaBa Ne 759/3960/18,
3a3HaYeHO, IO «...BPaXOBYIOUU HASIBHICTH MOpPAJIbHOI
(HeMaiHOBO1) IIIKOAY Y TIOTEPIiI0T0, AKa Oyja 3aBmaHa
KPUMiHAJIBHUM IPABOMIOPYIIEHHAM (3JI0UMHOM), ...
BU3HAYAE PO3MIpP TAKOI IIMKOIM, ... BUXOIAYHU i3 3acaf
PO3YMHOCTi, BUBaKEHOCTIi Ta CIIPaBeAJINBOCTi, BBAYKAE
3a HeOOXi/He CTATHYTU 3 00BUHYBAUEHOTO HA KOPUCTh
muBiapHOTO Mo3uBaua — 40000 rpu.» [9].

B ocranHi#l yac yKpaiHCBKi cyam mepeBaHTa)Ke-
Hi cmpaBamu i y Oi/bIIIOCTi BUIDAAKiB, He MalOTh aHi
yacy, aHi 6asKaHHS BUKOHYBAaTHU 3a IIOTEPITiJIOTO 0o
000B’A30K — IOKa3yBaTU HAABHICTb IOHECEHUX MO-
paIbHUX CTPaKIaHb, MOTUBYBATH 3a MMOTEPIILiIOTO iX
po3Mip Ta camMoMy 3ifiCHIOBATU I'DOIIOBUY pO3paxy-
HOK. Kpim Toro, Taki mii cyaai mpoTuiaexHa cTopoHa
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MO2Ke OCKapIKUTH, 3BUHYBATUBIIH CYAAI0 B IOPYIIIEHHL
cr. 12 ITIIK Ykpaiunu Ta B yrepea:xkenocti. Came 3 1iei
MIPUYUHYU CYU IIEPIIOoi iHCTaHI[il HEPiAKO BiIMOBIIAIOTH
y 3aJI0BOJIEHHI ITO30BHUX BUMOT «Uepes BiICyTHICTH
HaJIeXKHUX TOKa3iB» ab0 IPUCYAKYIOTh MiHIMaIbHY
CYMY BiAIIIKOyBaHHsA, 6e3 OyAb-AK0I MOTUBAIIi1, 3 JKaJI0
o morepmisoro [1, c. 23]. Posriagatouu cygoBy Impak-
TUKY, B YACTUHI BiIIIIKOAYBaHHA MOPAJIbHOI IITKOAN,
6aummo, 1110 HEMOTHUBOBAHi, CyJOBi pillleHHSa HePigKO
CKaCOBYIOTHCA TaKOXK i B aeAMINHUX CyIax.

B 11iii curyanii M. M. Marsai, B. M. Comos mporro-
HYIOTBH IOTEPIiIiii cTOpOH] (agBOKAaTaM IIOTEPITiJIOTO)
IoBecTu cyay: 1) 1o moxis, AKa Tpanuiacs 3 KOHKPET-
HUM MIOTEePIiInM, HoAi0Ha 00 TUX, AKi cymoBa mpakK-
Trka Bumux cyniB YKpaiHu Bike BU3HaAJa TaKOIo, 110
3aBJIa€ MOPAJIbHOI IIIKOAY AJIA IepeBakHOoi 6iIbImocTi
3BUYANHUX JIOe; 2) 1110 MpaKkTuKa Bummux cyniB Yipa-
iHM BU3HAJIA IeBHIi MesKi KoMIleHcalrii, AKi B momioHmx
BUIIAJAKAaX BBAKAJNCh POSYMHUM i CIIpaBeAIUBUMU;
2) 1110 KOHKPEeTHUH MOTePIIiJnii Mae BIacHi mcuxo-
JIOTiUHi aKIleHTyaIlil, SKi TOCUJII0ITh A0r0 YIIeBHL
CTpaKIaHHSA IOPiBHAHO i3 «CepeIHb0OI0 YHOPMOBAHOIO
0COOMCTICTIO» Ta Ma€ IIPaBO HA BU3HAUYEHHA KOMIIeHcallil
B Oik 30i/bIIeHHs, a He HaBnaku [1, c. 23—24].

HJis Toro 11106 BUHECTU PO3YyMHE I CIpaBeAJINBeE
PiIIeHHA CTOCOBHO BiAITKOAYBaHHA MOPAJILHOI IITKOAM,
iEKoaHM cyaai moTpeOyIOTh CIeliallisoBaHX 3HAHD,
K1 MOXKYTH OTPUMATH ITIJIAXOM ITPU3HAUEHHA CYA0BOL
ekcneprusu. Ha Haury IyMKYy, y cIIpaBax, 0B’ A3aHUX
i3 BiATIIKOTYBaHHAM MOPAJIBHOI IITKOIM, AOIiJIBHO IIPU-
3HAYATHU ICUXOJIOTiUHY eKCIIePTU3Y.

Tak, B I[HCTPYKILil PO IpU3HAUEHHA Ta TPOBEIEeHHA
CYZIOBUX €KCIIEPTHU3 Ta eKCIIEPTHUX AOCTiIKeHb» Bif
08.10.98 Ne 53 /5 BusHaueHU mepesik eKcrepTus,
cepen AKUX € i mcuxoJsioriuaa ekcmeprusa. [Ipu mpose-
JIeHHi 11i€l eKcriepTu3y, MOKHA BUSHAYUTHY INTAHHA, AKi
SAKPAas i CTOCYIOTHCSI MOPAJIbHOIL ITKOAM: « Y1 cipruyYmHEeHL
ocobi (mpisBuile, iMm’s Ta Mo 6ATHKOBi) CTPasKIaHHA
(MopasbHA IITIKO/A) 32 YMOB cUTyaIlii (3a3HaUYa0Th-
csd YMOBU CUTYAIlii), 110 JOCTiIKYIOThCA y cupaBi?
SAx1o ocobi (mpisBuiiie, iM’a Ta mo 6aTbKOBi) 3aBHaHi
cTpakIaHHA (MopajsbHA MIKOAA), SKUH MOYKJINBUNA
PO3Mip CTaHOBUTH I'POIIIOBA KOMIIEHCAIlid 3a 3aBAaHi
cTpaKIauHs (MopanabHy IKoAY)?» (yHKT 6.6 Posmity
6 IucTpykmii) [10].

BigmosigHO mcuxoJjioriuna eKcnepTusa A03BOJAE
BCTAHOBUTH Ti 0CO0JIMBOCTI ncuxiunoi giaasHOCTi Ta
Taki iX IPOSABYU B MOBEIiHIII 0CO0M, K1 MAIOTh IOPUIIU-
He 3HAUEHHSA Ta BUKJNKAIOTh IIEBHI IPaBoBi HACTIAKHT
(nyukT 6.3 Posainy 6 Inctpyxiii) [10].

IIpuuomy, Ipu IPOBeLeHHI IICUXOJIOTIUYHNX eKCIIeP-
TU3 BUKOPUCTOBYIOTHCS 3araJIbHOBiIOMi B HAyKOBil
MTPaKTHUIIi ICUXOJIOTiYHI METOAMKH i TaKi, 10 TPONIILIN

Iep:KaBHY aTecTallilo, Ta iX aBTOpChbKi Momugikarii, o
BiOMpAaIoThCs 3 ypaxXyBaHHAM cHelu(iKy eKCIIePTHUX
JOCJIiI?KeHDb i KOHKPETHUX MUTaHb, IIOCTaBJIEHUX IIEpeT
TICUXOJIOTiYHOIO eKCcIIepTru30i0 (TyHKT 6.5 Posainy 6
TacTpyxkmii) [10].

Bigmosiguo mo ITopsaary arecrarrii Ta gep:xaBHOI
peecTpaillii MEeTOJUK ITPOBEIEHHA CYIOBUX €KCIIEPTU3
Bixg 2 nunuaa 2008 p. N595, zarBepa:kenoro Ilocrano-
Boio Kabinery MinmicTpiB Ykpainu, neps;xaBHa peecTpa-
isg MeTOMUK MpoBOAUTHCA MiHicTepcTBOM IOCTHILIT
Ykpainu, akuii € gep:xareaeM PeecTpy MeTOIUK IIpo-
BeJleHHSA CYJOBUX €KCIIePTHUs i BU3HAUae opraHisamiiiai
Ta METOMOJIOTiUHI IMPUHITUOYN MOT0 BeleHHs (IYHKT 8
ITopaaxy) [11].

3 2010 poky B CBOiX pPO3paxyHKaX MOPAJIbHOI IITKO-
IV eKCIIePTU, ITPOBOAAYU IICUXOJIOTIUYHY €KCIIePTU3y,
BuUKopuctoByBaau metonquky O. M. EpmeneBcbrKoro
(pociiicbKOT0 BUEHOTO-IIPAaBHUKA, AKUH 3aIIPOIIOHYBaB
BJIACHY METOAUKY BUSHAUEHHS PO3Mipy BiAIIKOYBaHHS
MOpaJIbHOI IITKOAM), AKa OyJia BKJIoueHa 10 PeecTpy me-
TOAUK MTPOBEIEHHS CYJOBUX eKCIIePTU3, 3aTBEPIKEHUX
HakasoM MinmicTepcrBa FOcTuiii Yrpainu. 29 ciunsa
2016 poky pimrennam Koopauuariitinoi pajau 3 mpobaem
cyzmoBoi ekceptusu mpu MiHicTepceTsi rocTurrii Ykpainu
meronuka O. M. EpaeneBcbkoro 0yJia BUKJIoueHa 3 Pee-
CTPY METOAUK Ta BHeceHa /10 Ilepeiky peKoMeHI0BaHOI
HayKOBO-TexXHiuHOI Ta moBigKoBOI JiTepatrypu [12].

VY 3B’sBKY 3 TUM, I[0 HA JaHUI Yyac HeMa€e aJibTepHa-
TUBHOI METOAVKY BUBHAUEHHSA PO3MiPY BiIIIKOAYBaHHA
MopasabHoi mKoau, M. M. Marsamr, B. M. Comos mipoto-
HYIOTh 3Ii1iICHIOBATU IIePEBiPKY, TOTO, 1110 IOTePIIiaIni
OTPUMAB AYIIEBHI CTPasKIaHH, 3a JOIIOMOT00 « MeTo-
JIOJIOTiI 3acTOCYBAHHSA 3araJIbHOBIJOMUX IICUXO/iarHoc-
TUYHUX METOAUK IIPU NOCJiI3KeHHI MOpaIbHOI IITKOIM »
(cBimorrTBo Ne 71833). Ilsa MeromoJiorida € 30ipHUKOM
3araJIibHOBiJOMMUX y HAYKOBi#l IpaKTUIll mcuxogia-
THOCTUYHUX METOAUK, Yy TOMY UHCJIi 3apeeCTPOBAHUX
y MinicrepcTBi focTuirii Ykpainm [1, c. 48].

Ha mamy nyMKy, ICUX0JIOTiUuHA €KCIIePTHU3a He 3MO-
JKe TOUHO BUBHAUUTH PO3Mip IPOIIIOBOIO BiIIIKOIYBAH-
Hs, 3aBaHO0I 0c00i MopaIbHOI IITKOAM, a 11 mpu3HaueHHT
MO2Ke JIUIIe CBiuuTy PO HaMaraHHs CYAIi TepeKJIacTu
CBOIO BiITOBiAIbHICTh Ha aBTOPUTET TAKOI eKCIePTH-
su. Tomy, Ha HAITy AYMKY, IPU3HAUEHHS Oy Ab-AKUX
«EKCIIePTU3» IJiA BU3HAUEHHS PO3Mipy MOpalbHOI
IITKOIY € HeOOOB’ I3KOBE, OCKiJIbKY TaKe BUBHAUEHHA
HaJIEXKUTH JJO BUKJIIOUHOI KoMIeTeHIil cyay. Ilpuuomy,
BBa’KaeMo, IO B Till UM iHIIIiii KaTeropii cupas po3Mip
BiAIIIKOAYBaHHS MOPaJbHOI ITKOAM Oy/ie PisHUTHUCS
i He MOsKe 0O0paxoOByBaTHUCA 32 OJHI€I0 BCTAHOBJIEHOIO
METOIUKOIO YU (hOPMYJIO0.

Ha npaxTumi B3arasi Ba)KKO BifIITyKaTH CIIeIliaab-
HO-TICUXOJIOTiUHi OOI'PYHTYBaHHA IOJ0 BUSHAUEHHA
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KOHKPETHUX CYyM KOMITeHCAIlili 3a 3aBAaHy 3aABHUKAM
MOpaJIbHY HIKOAY, 30KpeMa i y pimmenuax €CIIJI. 3sep-
Talounch Ao npaktuku €CIIJI sBepTaemo yBary, 1o
BIAIOUMCH 0 OIMiHKY KOHKPETHUX «ICUXOJOTIUHUX »
HACJiAKiB TOPYIIeHH mpas Jiogunu, cyani €CILJI, ak
IPaBUJIO0, KEPYIOTHCA He IICUXOJOTIYUHNMU MEeTOIUKAMU,
a 3BUYAHNIM 3JOPOBUM IJIy3I0M, PO3YMHIM IIepeI0aueH-
HAM II[0JI0 CIIPUYMHEHHA IeBHOT'O Pi3HOBUAY HEMAHOBO1
MIKOAYW TUMU UM iHIITUMU IPOTUIIpaBHUME Aiamu. Tak,
y pimrenni Big 25 sxoBTHA 2007 p. ¥ crrpaBi « S IKOBEHKO
npotu YKpaiau» €CILJI sasnauus Take: « Bepyuu g0
yBaru HaBeJeHi BUIIe 00CTaBUHY Ta 3raJaHUil BUIIIE JINCT
HavagbHUKa ¥Yupasainada MBC Ykpainu B m. CeBacTo-
moJIi, B AKOMY BU3HAETHCS, 1110 KiJIbKiCTh 3aTpUMaHUX,
aKi mepeOyBatoTh i BapToio B CeBacTomoabebkomy I'TT,
YTPUUYi IepPeBUITYE KIIBKICTh HAABHUX Y HBOMY MiCIIb,
Cyn moXoauThb BUCHOBKY, IT10 TBEPAKEHHA 3aABHUKA ITPO
HecTauy JIiyKOK i IIpo Te, 1110 3aTpuMaHi OyJiu 3MyIeHi
CIIaTH II0 Yep3si, € JoCTaTHBO OO PYHTOBAHUMU. ¥ MO-
BU JJIA CHY B KaMepi TaKOsK IOTripIiyBaJjo i mocTitine
ocBiTyenusa. [To36aBaeHHA 3aABHUKA CHY BHACJIITOK
IBOT0 OYJI0 AJIA HbOTO, BOUEBUIb, TAKKUM (hisuuHUM
i meuxosaoriunum TArapem» [2, c. 122].

OpHUM i3 IPUKJIAZOM TOTO, III0 Cyau ¥ Kpainu camo-
CTifiHO MOKYTh BUBHAUUTHUCSA i3 PO3MIipPOM BiAIITKOIY-
BaHHSA, BUXOJAYM 13 IPUHIIUIIIB PO3YMHOCTi, BUBaXKe-
HOCTI Ta CIIpaBeIJInBOCTi, He BPAaXOBYIOUHM Ti UM iHIITL
metoauku € IlocranoBa KaxoBCchbKOro MichbKpaioHHOTO
cyny XepcoHcbKoi obstacti 10 kBiTHa 2013 pokry (cupaBa
Ne 2113/5446/12), B akiit 6yJsio BimMOBIE€HO B 32710~
BOJIEHHI KJIOMOTaHHA NIPeACTaBHUKA MOTEPIIiJI0l Ipo
PU3HAUEHHS CYJOBO-TICUXO0JIOTIYHOI eKCIIePTU3H 3 TI0-
CUJIAaHHAM Ha Te, ITI0 «...B KJIOIIOTAHHI He 3a3HAYEHO, IT10
coboro mpezacTaBisie opmysia mpodecopa Eprensecbroro,
AK1 KpuUTepii OI[iHKK MOpaJbHOI IITKOAY 3a Iier0 hopmy-
JIOI0, UOMY caMe I (hopMyJia Mae OyTH 3aCTOCOBaHA JJIs
BUSHAYEHHS CYMU MOPAJILHOIL ITKoau... Hemae cymHiBY
y TOMY, III0 MOpaJbHa IIIKOa IIOTEPIILIi BHACIILOK
HOTII 6yna saBmana. Illogo posamipy MopaibHOL IKOAH,
TO IIe € OI[IHOYHUM ITOHATTAM i Cy MO2Ke BUSHAUNTHLCSA
i3 po3MipoM BiAIIKOAYBAHHSA, BUXOIAYM i3 TPUHITUIIIB
PO3YMHOCTi, BUBayKEHOCTi Ta cripaBeqInBocTi» [13].

ITikaBo migiiIoB 10 BUBHAYEHHS PO3Mipy MOPaJb-
HOol mKkonu Ileuepchbkuil paiiounuuii cyay m. Kuesa,
cBoim pimenHaMm Bix 2 rpyaaa 2015 poky (cupaBa
Ne 757/17455/15-11) 3SMeHIIIUB cyMy MOPAJIbHOTO Bif-
IITKOYBAHHA 3 IOCUJIAHHAM Ha « TPUHITUII JIIOAAHOCTI» :
«...cyMa AKy BumMarae nosuBad y poamipi 3000 rpH. €
3HAYHO 3aBUIIEHOIO0, & TOMY BUXOAAYHY i3 IPUHITUITY JIIO-
ISHOCTI CyJ] BBaKae IO IiJIsrae CTATHEeHHIO 13 Bifmo-
Bimaua mopasibHa 1rkoga y poamipi 100 rpu.» [15]. Cyn,
Ipy IPUNHATTI pillleHHA He BUKOPUCTOBYBAaB HiAKUX
MeTOAUK Ta (QOPMYJI I 00pPaxXyHKY MOPAJIbHOI IITKOAY,
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IIPH I[bOMY 3POOMB CBOIO OI[IHKY CUTYyaIlil, SKa CKJIAJIACs
Ta CAMOCTiHO BUBHAUMB CYyMY BiIIITKOAYBaHHA.

BupinieHHsa nuTaHHSA BiAINIKOAYBaHHSA MOPAaJIbHOL
MIKOAY, He 3aBKIU MOKe BUPIiIlTyBaTHUCA uepes CY/I.
Iaxosu moTepimisa ocoba Ta ocoba, SKa CIPUUNHIIA
MOPAJBHY IITKOIY MOYKYTh MiK CO00I0 JOMOBUTHUCH ITPO
BimmKomyBaHHSA Takoi mkoau. Taka JOMOBJIEHICTE €
IOOPOBiNIBHOIO i He TOTPeOye MPOBEIEHHS OKPEeMUX
eKCIIePTHU3 i3 3aCTOCYBaHHAM PisHUX METOAUK Ta Gop-
MYJI JJI 00paxXyHKY PO3Mipy MopabHOI (HeMaitHOBOT)
mkoau. To6To, CTOPOHY MisK COOO0I0 TTIOTOAKYIOTH PO3MIip
OKpeMoi cyMu, AKa Mae OyTH cIjlaueHa 3a MOPAJIbHY
IIKOAY.

Baaskaemo, 1110 0c00i, AKa ITOHECJIa MOPAJIbHI CTPaK-
IaHHA MOJKHA BiAIIIKOAYBaTU HEMATEPiaJbHY IITKOIY
MJISXOM YKJageHHsA [[oroBopy mpo Jo0OpoBiiIbHE Big-
MIKOAYBaHHSA MIKOAW. 30KPEMAa, TaKi BUIIagKHU BiKe
NPaKTUKYIOThCA B KpUMiHaIbHOMY Ipotieci. Ha Hamry
IYMKY, B TOTOBOPi BAPTO IIPOMUCATHA: CYMY, IKY Mae
OTPUMATHU IIOTEPITiINI Bixi 0co0M, KA HaHeCa MOPAJIb-
HY IITKOZYy, 3000B’sI3aHHA CTOPiH, BiATTOBiZaIbHICTH
VY BUIIAJKY IIOPYIIIEHHS 3000B’ I3aHb 3a IIUM JOTOBOPOM,
THOPANOK BUPIIIIEHHS CIIOPiB MisK CTOPOHAMHU, IIOPAI0K
3MiHU i po3ipBaHHA JOrOBOPY Ta 000B’ A3KOBO BKa3aTHU
PEeKBi3UTU Ta MifIuCU CTOPiH.

BuCHOBKY 3 JaHOTO JOCIIKEeHH i MepPCIeKTUBHI
MOJAJIBIINX PO3BiTOK y manomy Hanpsami. OTixe, mpoa-
HaJIi3yBaBIIIY MTOHATTS MOPAJILHOI (HEMAWHOBO1) IITKOA Y,
a TaKOK cItoco0u i mopAmoK ii BiAIIIKOyBaHHS, CIIiL
3a3HAUNTU:

1. MopaJsibHa IITKOA MOKe HAHOCUTUCA TiIbKY (i-
3UYHIil 0c00i, a HeMallHOBA IIIKOJA CIPUUNHAETHCA AK
disuuHill, TaK i OpUANUHIN 0c00i, ajle BUSHAUAIOUN
HOHATTA «HEMaWHOBOI MIKOAU (pidMUHOI 0cOOM», CITif
OTOTOKHIOBATH ITe MIOHATTS i3 HOHATTAM «MOpaJbHa
mrkoa hisuyHOI 0cO0m » .

2. MopaJibHa IIIKoJa MOJKe BiIIIKOLOBYBATHCS B KPU-
MiHaJBHOMY, IIUBLILHOMY, aAMiHiCTPaTUBHOMY, I'OC-
nomapcbkoMy mnpoiieci. Tomy npu BusHaueHi po3amipy
KoMIIeHcaIlii MopaJbHOI IIIKOAM BapTO 3BePTaTU yBary
Ha Te, 1110 KOJKHA CIIpaBa YHiKaJIbHA Ta MOKe MaTH! CBOL
0c00JIMBi 00CTaBUHMU, TOMY 3aCTOCYBAaHHS OTHUX i TUX
JKe KpUTepiiB BUBHAUEHHS PO3Mipy BiAUIKOAYBaHHS
MOpAaJbHOI IITKOAU B yCiX cipaBax Oyme HeJOIiIbHUM.

3. BaskaeMmo, 1110 € 1Ba CII0COOU BU3HAUECHHS PO3Mipy
BIAITKOAYBaHHS MOPAJIBHOI IITKOIM: a) Yepes Cy/I, M-
XOM IIPUUHATTA CyL0OBOTO PillleHHSA B AKOMY BU3HaUa-
€ThCSA CyMa MOPAJILHOI IITKOAY; 0) IILIAXOM YKJIaJeHHS
JOTOBOPY IIPO JOOPOBiJIbHE BiAIIIKOAYBAHHS IITKOIHU.

4. IIpu BuU3HAUYEHHI pO3Mipy BiAIIIKOAYBAHHSA MO-
pajJbHOI KOO, AK CyAaM, TaK i cTopoHaM mpoIiecy,
cJIin 3BepraTu yBary Ha cynoBy npakturky €CILJI Ta Ha-
IiOHATBHUX CY[iB, AKi B OCHOBHOMY IIPUIIMAIOUM pillleH-
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H ITPO BiANIKOAYBAHHA MOPAJIbHOI IITKOIU, BUXOIATH
i3 Bacajs po3yMHOCTIi, BUBAsKEHOCTi Ta CIIPaBeIJINBOCTi.

5. B sakoHOmaBCTBi mepeabaueHa MOMKJINBICTD IPU-
3HAUYEHHA CYJIOBUX €KCIIePTU3 [JIA BUSHAUEHHA PO3Mipy
MOpaJbHOI MIKOAM, 30KpeMa IICUXO0JIOTiUYHOI, AKY IIPO-
BOJATH i3 3aCTOCYBaHHAM Pi3HUX METOAUK Ta (popmMy.I.
Ha mamy 1yMKy, IICUX0JIOTiUHA €eKCIIEPTH3a He 3MOJKe
TOYHO BU3HAYUTH PO3Mip I'POIIIOBOTO BiAIITKOAYBaHHA,
3aBIaHOI 0c00i MOpaJIbHOI MIKOAM, OCKIIBKY KOMKHA

IOCJIiIKyBaHAa, IPY IIPOBEeNeHHI eKCIIePTU3H, CUTyallid
€ YHIKaJbHOIO, 3 pisHUMH (pakTamu. Tomy, oueBUIHUM
€ He00OB’ A3K0BE IPU3HAUECHHS OYAb-AKUX «EKCIIEPTU3»
151 BUBHAUEHHS PO3Mipy MOPAJIbHOI IMIKOIU.

6. Ha mamnty ymMKy, B pasi moToA:KeHHsI MisK CTOPO-
HaM¥ BCiX IWTaHb BiIIIIKOAYBAaHHA MOPAJIbHOIL IITKOIH,
ocTaHHiM, ciain ykaagatu I[oroBip mpo 106poBiibHE
BiAIIIKOAYBaHHS MOpPaJIbHOI (HeMaitHOBOI) ImKoau. Bea-
JKa€EMO, 1110 TaKili oroBip moBuHEH MaTu TUIoBYy opMmy.
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CTOPOHU A,OTOBOPY MPO CYPOTATHE MATEPUHCTBO
3A 3AKOHOJABCTBOM YKPAIHU

CTOPOHbI OIOBOPA O CYPPOTATHOM MATEPUHCTBE
MO 3AKOHOJATEJIbCTBY YKPAUHDI

PARTIES TO THE SURROGATE MOTHERHOOD AGREEMENT ACCORDING
TO UKRAINIAN LEGISLATION

AHoTaUif. Y CTATTi po32/1IHYTO LMBINbHO-NPABOBE peaytloBaHHS O20BOPY MPO Cypo2aTHe MatepuHCTBo. Ocobnnsy yBazy
0y/10 Npu1gineHo CTOPOHAM gaHo20 go2oBopY. [Joc/igkeHo 2eHeTudH1X 6ATbKIB Ta Cypo2aTHy MATIp, sIK CTOPiH go20BOpY npo
CypoeaTHe MATepuHCTBO. [1pOaHANI30BAHO 30KOHOGABCTBO YKPAiHW TA M02/1AgM HAYKOBLIB, AKi 3a1MAiOTbCA MUTAHHAM CypO-

2dTHO2O MATepnHCTBA.

B xogi gocnigxeHHs 6yn0 BCTAHOB/ICHO, LLO gO MOTEHLiViHUX 2eHeTUYHNX OaTbKiB 3KOHOGABCTBO BUCYBAE TAKI BUMORM:
MATH 30PeeCcTPOBAHMI B OP2aHi gepKaBHOI peecTpauii akTiB UMBIIbHO20 CTAHY Wb, OyTH NOBHOMITHIMM gi€3gaTHUMM 0CO-
b6amu Ta MaT1 MeguyuHi MOKA3aHHS gJisl POBEgeHHs! GOMOMDKHUX perpogyKTUBHMX TEXHOJI02i y BM2/ISIgi CypO2ATHO20 Ma-
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TepuHCTBA. [1poaHani308aHO Hakas MiHiCTepcTBA OXOPOHM 3gOPOB’s YKpaiHu «[1po 3aTBePgKeHHS iHCTPYKLi mpo nopsigok
30CTOCYBAHHS JOMOMIXHUX PenpPOgyKTUBHUX TeXHONO0Ri» N 787 B IKOMY 3A3HAYAIOTLCS BUMOM GO XIHKM, KA Oaxae byTn
Cypo2dTHoOI0 MaTipio, a came: MOBHOAITTS, giE3GATHICTb, BIGCYTHICTb MegUUYHMUX MPOTUMOKA3AHb, HASIBHICTb BAACHOI 3gOPOBOI
gUTUHKM Ta gOOPOBIIbHA MUCbMOBO 0PopMIIeHa 3209d.

3'AcoBaHo, ki 000B'A3KM HANeXATb CYPORATHIN MATepi, a AKi NOTeHLiiHUM 2eHeTMYHUM OaTbKaM. 3anponoHOBAHO YMOBM
g020BOpY MPO Cypo2aTHE MATEPUHCTBO, IKi HEOOXIGHO BKAKYATK B §OL0BIP 3ags 3aXMCTy NPAB CTOPIH Ta MaibyTHLOI HOBO-
HAPOGXKEeHOI gUTUHMN.

byno gocnigxeHo, Lo go0Bip Cypo2aTHO20 MATEPUHCTBA € LMBIbHO-NPABOBUM, gBOCTOPOHHIM, OMAaTHUM abo 6e3onnart-
HUM, TA MOBMHEH yKNagaTucst B MUCbMOBIK Hopmi 3 000B'A3KOBUM HOTAPIAIbLHUM MOCBIGYEHHSIM.

3ICOBAHO, WO HA CbOROGHILLHIN geHb MUTAHHS Cypo2aTHO20 MATEPUHCTBA B 30KOHOGABCTBI YKPAiHN HANEXHO He Bpe2y/1bo-
BAHe Ta 3arpornoHOBAHO MPUNHATTSA EGUHO20 HOPMATUBHO-MPABOBO20 AKTA MPO CypO2ATHE MATEPUHCTBO.

KntoyoBi cnoBa: cypozatHe MaTtepuMHCTBO, gO20Bip PO Cypo2aTHe MATEPUHCTBO, Cypo2aTHA MATIp, MOTeHLiliHi 6aTbKM.

AHHOTaUMsA. B CTaThe paccMOTPeHO 2pAXXJaHCKO-NPABOBOe Pe2yIMpoBaHmMe goaoBopa o Cyppo2aTHOM MAaTepuHcTae. Oco-
6oe BHUMaHMe Obl/10 ygesneHo CTOPOHAaM aHHO20 gO20BOPd. MICCIegOBAHO 2eHeTUYeCKUX poguTeeli 1 Cyppo2aTHy0 MATb KaK
CTOPOH J020BOPA O CYppO2ATHOM MATEPUHCTBE. [TpOaHAIM3MPOBAHO 30KOHOJATEILCTBO YKPAMHbI M B32/IIgbl YYeHbIX, 3aHM-
MArOLLMXCSA BOMPOCOM CyppO2ATHO20 MATEPUHCTBA.

B xoge vccnegosanus Obio YCTAHOB/IEHO, YTO K MOTEHUMA/bHBIM 2eHeTUHeCKMM poguTesisiM 30KOHOgATeNbCTBO BbigB12aeT
cegytoLLme TpebOBAHMS: MMETb 3ape2CTPUPOBAHHDIN B OP2aHE 20CygapCTBEHHOM PeUCTPaumm aKkToB 2pAXgaHCKO20 COCTO-
HMS OPaKk, ObITb COBEPLIEHHONETHUMM §eecrioCOOHbIMU TNLAMM U UMeTb MEgUUMHCKME MOKA3AHMS gs IPOBegeHust BCrIOMO-
2aTe/bHbIX PernpogyKTUBHbIX TeXHOMO2MI B BUJe Cyppo2aTHO20 MATEPUHCTBA. [IpoaHann3nposaHb! [1puka3 MuHucTepcTBa
3gpaBooxpaHeHust YkpanHbl «O6 yTBepxKgeHnn MIHCTPYKLMM O MOpsigKe MPYMeHEeHHSs! BCTIOMO2aTe/bHbIX perpogyKTUBHbIX Tex-
Hoso2uii» N© 787 B KOTOPOM YKA3bIBAIOTCS TPEOOBAHUS K XKeHLLuHe, KoTopast esnaeT 6bITb Cyppo2aTHON MATepb, d UMEHHO: CO-
BepLUeHHO/IeTHe, eecroCoBHOCTb, OTCYTCTBIE MegULMHCKMX MPOTUBOMNOKA3AHMH, Han4me cobCTBEHHO20 3gOPOB020 pebeHKa
1 gobpoBO/IbHOE NMUCbMeHHO 0PpopMIeHHOe codcue.

BbIsICHEHO, Kakne 003aHHOCTI MPUHAGAEXAT CypPORATHOM MATepH, a Kakue MOTEeHLMA/bHbIM 2eHeTUIeCKUM POgUTENM.
[1pegnoxeHo ycnoBus go20BoOpa O Cyppo2aTHOM MATepUHCTBE, KOTOpble HeOOX0gUMO BK/IIOYATb B O20BOP G/ 3ALUMThI MPaB
CTOPOH v BygyLLe20 HOBOPOXGEHHO020 pebeHKd.

bbi/10 nccnegoBaHo, 4T0 go20BOp Cyppo2ATHOR0 MATEPUHCTBA AB/IACTCA 2PAKJAHCKO-NPABOBbIM, §BYCTOPOHHMM, BO3ME3g-
HbIM 11 6€3B03Me3gHbIM, 1 GOJKEeH 3aK/104aTbCs B MUCbMeHHON opme C 00513aTeIbHbIM HOTAPUA/IbHbBIM 3aBepeHneM.

BbISICHEHO, 4TO HA Ce20gHSILLHMI geHb BOMPOC Cyppo2aTHO20 MATEPUHCTBA B 3AKOHOGATE/IbCTBE YKPAMHbI He ype2yamnpo-
BAH 1 NPegrioxeHo NMPUHATHE eguHO20 HOPMATUBHO-NPABOBO20 AKTA O CYpPO2ATHOM MATEPUHCTBE.

KntoueBble cnoBa: cyppo2atHoe MATepuHCTBO, O20BOP O CYpPPO2ATHOM MATEPUHCTBE, Cyppo2aTHAS MATb, MOTEHLMA/Ib-
Hble poguTenn.

Summary. The article deals with the civil-legal regulation of the agreement for surrogacy. Special attention was focused on
the parties to this agreement. Article studies genetic parents and surrogate mother as parties to the Surrogate Motherhood
Agreement. It analyzes Ukrainian legislation and the views of scientists, who deal with the questions of surrogate motherhood.

In the course of the study, it was found that the demands put forward by legislation to potential genetic parents are follow-
ing: 1) to have a marriage, registered in the Civil Registration Office; 2) be full-aged capable persons and have medical condition
for assisted reproductive technologies in the form of surrogate motherhood. The study analyzes Order of the Ministry of Health
of Ukraine «On Authorization of the Order for the Application of Assistive Reproductive Technologies» No. 878, which specifies
the requirements for a woman who wants to be a surrogate mother, namely: full age, legal capacity, absence of medical contra-
indications, the presence of a healthy child and voluntary written consent.

It was found which responsibilities belong to the surrogate mother and which to the genetic parents. Article offers terms of
the Surrogate Motherhood Agreement, which are to be included to protect the rights of the parties and of the future newborn
child.

It was studied that the Surrogate Motherhood Agreement is civil-legal, bilateral, paid or unpaid and must be drafted in a
written form with a mandatory notarial certificate.

The study reveals that for today the issue of surrogate motherhood is not regulated by Ukrainian legislation and offers the
adoption of a single normative legal act on surrogate motherhood.

Key words: surrogate motherhood, Surrogate Motherhood Agreement, surrogate mother, potential parents.
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HOCTaHOBRa npo6gaemMu. Po3BUTOK HayKu i BUKO-
PUCTAaHHS HOBITHIX TeXHOJIOTiH B pisHU cdepax
CYCHIJIBHOTO JKUTTS Ha CbOTONHIIITHINA JeHb Ta€ 3MOTy
BUPIIIUTHU pAZ IPo6JieM, BAXKJINBUX [IJIS CYCIiJIBCTBA
i comiymy B mimomy. OpHiero i3 Takux mpobaeM, AKa
norpedye BUPIIlIeHHA AK Ha 3arajJbHOMY PiBHI Tak
i Ha TPaBOBOMY € BUKOPUCTAHHS i 3aCTOCYBaHHS pe-
OPOAYKTUBHUX TEXHOJIOTiH, AKi BKJIOUAIOTHL B cebe
IITyYHe BaIliTHEHHA Ta CyporaTHe MaTepPUHCTBO.
BapTo 3a3HaunTH, 1110 BUKOPUCTAHHA Ha3BaHUX TeX-
HOJIOTiH CTaBUTh IIiJ 3arpo3y IIpaBa Ta CBOOOIU JIIO-
IVHU, TOMY IOTPedye IeTaJbHOTO 3aKOHOJaBUOTO
perynoBanHa. Iloromxyemocss 3 ITyMKOIO aBTODiB,
1110 aKTyaJbHUM HAIIPSIMKOM PO3BUTKY HAYKH € BCTa-
HOBJIEHHS OCHOBHUX IIPO0JIEM, HOIIYK ITIJIAXiB IX BU-
pimmeHHA Ta BAOCKOHAJIEHHS 3aKOHOIABCTBa y cdepi
PEenpoOnYKTUBHUX TEXHOJIOTi, 30KpeMa, CyporaTHOTO
MaTepPUHCTBA 3 YPaXyBaHHAM AK BiTUM3HAHOTO JOCBi-
Iy, Tak i mocBiny 3apy0OisKHUX KpaiH.

Ananis ocraHHiX Jocaim:keHs i myoaikarii. ITu-
TaHHIO BUPiIeHHA IpaBoBuX npobdisem y chepi [IPT,
a caMe JOTOBOPY IIPO CYpPOTaTHE MaTePUHCTBO O0YyJI0
MIPUCBAYEHO HU3KY HAYKOBUX CTaTell TaKUX aBTOPiB, K
Kopenra }0.B.[7], Batpac B. A. [5], 'onoBamyk A.II.
[6], Posrou O. B. [9], Maiiganuk P. A. [8] Ta ixmri.

DopMyIIOBAHHA I[iJIel CTATTi (IOCTAHOBKA 3aBAaH-
Hs). MeTa. 3pocio BUKOPUCTAHHA CYPOTaTHUX MaTePiB,
IIT0 TTPU3BEJIO A0 HEBPET'yJILOBAHOCTI JaHOTO TUTAHHA
3 IpaBoBOi TOUKM 30pu. TomMy, BapTO 3a3HAYUTHU, 110
iCHYIOTH IIEeBHi IpOTaJnHU Ta MPOo6JIeMU IPABOBOTO
peryaioBaHHS ITiel MeTOIUKY, AKi He0OXiMHO BUpIiIIUTH
Ha 3aKOHOJAaBUOMY PiBHI.

Amnauis mpo6seM, AKi MOKYTh BUHUKATHU i BUHUKA-
IOTh IIPU peaJtidailii cyporaTHOro MaTepuHCTBA, 4 TAKOK
MOKJIUBIiCTh BUPillIEHHSA JaHUX MPOOJIeM Ha 3aKOHO-
JaBUOMY PiBHI HaIIOl ep:KaBu.

Buxaan ocHoBHOTO MaTepiaxy mociaimkenua. Cepen
CYCIiJIbCTBa CypoTaTHE MAaTePUHCTBO B YKpaiHi Bu-
KJINKae 0e3JIiu cynepeyox eTHUHO-PeIiriiiHoro 3MicTy.
3 ofHi€el CTOPOHU, CyporaTHEe MaTEPUHCTBO IIePETBOPIOE
IiTeli HA TOBAp, MAaTEPUHCTBO CTA€E JOTOBIPHOIO POGOTO0
3 METOIO OTPUMAHHA NPUOYTKY, AedAKi peminicTuuni
opramisarii B3araji BBa;KamTh, 1[0 CYpPOTaTHE MaTePHIH-
CTBO € (pOPMOI0 eKcILIyaTallii *kiHok. 3 iHIIT01 CTOPOHH,
nmauuit Bung JPT € uu He e TMHUM IITAHCOM [JIA 6€3ITHUX
cimeit oTpuMaTU Te€HETUYHO CBOIO TUTUHY.

Ha ganuit MoMeHT B YKpaiHi HeMa€e 4iTKOTO KO-
nudikoBaHOTO 3aKOHOAABCTBA, IKe 01 PeryJrroBaJjo
OHUTAHHS PEIIPOAYKTUBHOI TexXHoJoTii. Ajle MoKHA
BigmiTHTH, 1110 B YKpaiHi gifoTh 3akoHu YKpainu «IIpo
3a00POHY PENPOSYKTUBHOTO KJIoHYBaHHA» Ne 2231-IV
Big 14 rpyzuaa 2004 pory ta «IIpo TpaHcmiaHTaIit0
OpraHiB Ta IHIINX aHATOMIUHMX MaTepiajiB Jr0qu-

Hi» Ne 1007-XIV Big 16 aunaa 1999 pory. IIpodiaema
B TOMY, IO BOHU € YACTKOBO 3aCTapiJji Ta HEIOBHICTIO
PEeTryJIIOI0Th YCIO CUCTEMY PEIIPOYKTUBHUX TE€XHOJIOTI.
Tomy BUHUKaE HEOOXiAHICTH B IPUHHATTI HOBOTO 3aKOHY
a00 X BHECEeHHI 3MiH [0 Jilounx, aJsKe came JOCKOHAIa
3aKOHOaBua 0asa € 3aIIOPYKOI0 JJIA PO3BUTKY IPaBO-
BOT'O PEryJIOBAaHHA PEIPONYKTUBHUX TEXHOJIOTI [3].

HesBarkarouu Ha TOCUTH BaroMi JOCATHEHHA Yy cde-
pi penpoayKTHUBHOI TexHOJIOTi1, € 6araTo nuTaHb, AKi
TMOTPeOYIOTh ITPABOBOTO O(POPMJIIEHHA Ta 3aKPITIIeHHA
B HOpMaTUBHUX aKTaXx B HaIliit gepskani. Ile mactsp
3MOTY Kpallle KOHTPOJIBaTH Jany chepy AigIbHOCTL
Ta BUKJIOUYUTH PO30iKHOCTI 10 BUHUKAIOTH IIiJ Uac
3aCTOCYBaHHA JaHOI TexHOJIOTii. B penponyKTuBHIN
cepi € TocuTh 6araTo MiKaBUX MUTAHb, AKi TOTPEOYIOTH
Bupimensa. Ha Hamry 1yMKy, OTHUM i3 TAKMX OCHOBHUX
MMATaHb € cyporaTHe matepuHcTBO [10].

BigHocuuu Mik moTeHIiAHIMY 6aTHKAMU Ta CYPO-
TaTHOIO MaTip’i0 PeryII0l0ThCA JOTOBOPOM, AKUI BU-
3HAYae IpaBa, 000B’I3KHU Ta BiAMOBiJaIbHICTE CTOPiH.
Vrmanarouu 10TOBip, CTOPOHY MOMKYTH YIIOPAAKYBaTH
CBOI B3Ba€MOBiIJHOCHHHU Ta 3aKPilIUTH BUPIIIIeHHS Pis-
HUX IIPO0JIEMHUX MTUTAaHb, IKi MOXKYTh BUHUKHYTH IIiJ
Yac MPOXOKeHHA IPOTpaMy CypOTaTHOTO MaTepuH-
cTBa. I 9K OyAb-AKU TOTOBip, BiH Mae yKJIagaTUCh Ha
yMoBax i BiamosigaTu Bumoram I{uBinpHOTO KOZEKCY
Yxpaium [1].

om0 MuBiTbHO-ITPABOBOI IPUPOIY JOCITiIKYBAHOTO
norosopy, P. A. MaiifaHuK CJIYIITHO 3ayBasKye, 110 I0-
TOBip CypOraTHOTO MaTePUHCTBA € IIUBiILHO-TIPABOBUM
ITPaBOYMHOM, YKJIAJEHUM 32 BiIbHUM BOJIEBUABIEHHIM
IOPUANYHO PIBHUX 1 MAfHOBO CAMOCTiMHUX YyUYaCHUKIB
IIUB1JILHO-TIPABOBUX BiTHOCUH, CIIPSIMOBAHUM Ha BU-
HUKHEHHS [IUBIJIBHUX IIPaB Ta 000B’A3KiB, 3 ypaxy-
BaHHSAM 0CO0JIMBOCTEI, AKi BUMJINBAIOTH i3 CYTHOCTI
TMOPOAKYBAaHUX IIUM IPAaBOUYMHOM IIpaBoBimHOCHH. Ha
IYMKY IIbOTO HAYKOBIIA, TOTOBIP IIPO CypoTaTHE MaTe-
PUHCTBO He HAJIEXKUTD JI0 3KOJHOTO 3 BiTIOMUX 3aKOHO-
JIaBITIO BUIiB IPUBATHOIPABOBUX JTOTOBOPiB, OCKIIBKH
€ IiICHO HeII0iMeHOBaHUM JOTOBOPOM, He 3aKPilJIeHUM
y 3aKOHOmaBCTBi [8].

Ilix mpegMeTOoM TOTOBOPY IIPO CYPOTaTHE MaTEPUH-
CTBO CJIiJl pO3yMiTu Aii 3 BUHOIIIYBAHHA AUTUHH, 11
HapOI:KeHHA Ta Iepeaavi reHeTUYHUM OaTbKaM, AKi
B CBOIO UepTr'y 3000B’ A3YIOTHCS CILIATUTU CYPOTaTHiH
MaTepi IpoIlloBy BUHATOPOAY, AKIITO iHIIIEe He mepes-
6aueHo JOTOBOPOM.

€ IexkiJbKa IMO3UIlii BiAIOBiAHO 10 CTOPiH JOT0OBOPY
PO cyporaTHe MaTepUHCTBO. € HayKOBa MO3UIIis e CTO-
pOHaMU € TIOAPYKIKAM Ta KiHKa, SKa MOKe OyTU Cypo-
raTHoio MaTip’1o. Jlesiki aBTOpU BBasKaIOTh, 110 JOTOBIp
CypOTaTHOTO MaTePUHCTBA € 6araTOCTOPOHHIM, OCKIIbKY
YKJIQAAETHCS HE JUIIe MisK TeHeTUYHUMU 6aTbKaMu i
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CypOTaTHOIO MaTip’io, a i MeIUYHOIO YCTAHOBOIO, AKa
OPOBOAUTH MeIUUHI MaHinmyJaIii 3 iMmmaanrarii em6-
pioHa. BBaskaemo, 1110 y JOTOBOPi IIPO cyporaTHe MaTe-
PHHCTBO TOBUHHO OYTH JUIIE ABi CTOPOHU TOAPYKIKA
Ta cyporaTHa MaTH, a 3 MeJUYHOIO YCTAHOBOIO IIOBUHEH
YKJaJaTHCA JOTOBip IIPO HAJAHHA MEIUUYHUX IOCaYT,
ajJioKe TaHa yCTaHOBA He MAa€ BiJHOIIEHHS 10 BiJHOCUH
CyporaTHOro MaTepPUHCTBA.

BinmosigHO 10 YmHHOTO 3aKOHOAABCTBA Y KpaiHu,
a came B cT. 123 CK Ykpainu, BUsHaUa€ThC, 1110 0ATh-
KaMU JUTHUHYU HAaPOI:KEeHOI 3a JOIIOMOT0I0 JOIIOMiKHIX
PEIpPONYKTUBHUX TEXHOJIOTi MOKe Oy TH JIUIIIE IIOAPY K-
KA. IIig TepMiHOM «IIOAPYIKIKA» POBYMi€EThCS COI03
YoJIOBiKAa Ta KiIHKU, AKUY 3apeecTpPOBaHUU B opraHi
nep:KaBHOI peecTpallii akTiB muBigbHOTO cTany. 1110
CTOCYETBCS 0Ci0, AKi GaKTUUHO TPOKUBAIOTH PA30OM
Ta BeIYyTh CIIJIbHUN MOOYT, aje ixX a6 odiliiino He
3apeeCcTPOBAHMI, TO BOHU HE MOXKYTh CKOPUCTYBATHUCH
IOPT y Burasami cyporatHoro Mmarepunctsa. OqHakK, 3aK0-
HOJlaBeIlh He BUCYBa€ BUMOTH 000B’ A3KOBOI peecTpaiiii
nLII00y IPYU HAPOAKEHi MUTUHY IPUPOSHIM ITIJIAXO0M,
TaKO0K 0CO0H, sIKi IIepe0yBaioTh Yy He 3aPeeCTPOBAHOMY
LTI00i MOKYTh CTaTH YCUHOBJIIOBAYaMH HA 3araJIbHUX
nigcraBax. B HiboMy BUHMKAIOTH II€BHI IPOTUPiUYYA
B 3aKOHOIaBCTBi [2].

Oxpim ciMelfHOTO cTaTyCy AJIA TeHETUYHUX OAaThKiB,
sAKi xouyTb BuKopucrtaTu [PT miasxom cyporaTHOTo Ma-
TEPUHCTBA, iCHYIOTh BiKOBi 00Me:KeHHs. 3aCTOCYBaHHS
JPT 3a 3aK0HOZABCTBOM Y KpaiHM JOIYCKAETHCA JIUIIIE
10 MOBHOJITHIX 0¢ib, sKi qocarau 18 piumoro BiKy Ta
rpaHUYHA BiKOBa MeiKa IJd TeHeTUYHUX 0AThbKiB He
BcTaHOBJIeHA. Ha HaIly IyMKYy Iie CyTTeBa IIporajnHa
B 3aKOHO/IaBCTBIi, ajsKe, IepII 3a Bce, I1e CTOCYETHCA
3aXMCTy iHTepeciB MaitOyTHHOI TUTUHU, OCKIJIbKY Te-
HeTUYHUM OaThKaM y 3piJioMy BiIli 6ye JOCUTH TAKKO
BUKOHYBATHU MTOKJIAIeH] HA HUX MeP:KaBoio 6aTbKiBChKi
000B’saA3KM [7, c.134].

Tako:k, I1e OJHUM KPUTEPieM 3a AKMM BU3HAUA-
€ThCA YU MOMKYTH OyTH 0COOM MOTEHIIAHNMYU I'eHe-
TUYHUMHU 0aThbKaMU — Ile MeAUUYHi noKkasauus. Tak,
BigmoBigHO o Haxazy MO3 Ne 787 mpoTuIioKasaHHIM
nnsa npoefesHa [IPT e ncuxiuni 3axBoproBaHHdA. [lane
TBEPAKEHHS € IyiKe BaKJINBUM, OCKiJIbKY MOTEHITiHiHI
TeHeTUYHi 6aTbKY MOBUHHI OyTHU IICUXiIUYHO 3J0POBUMHU
Ta He MaTH ICUXIYHUX PO3JIALiB, 100 Ha HAJIEKHOMY
piBHi 3xificHIOBATH MOTJIA[ 3a MaliOyTHHOIO IUTUHOTO [4].

Cain sazHauuTH, 110 iHO3EMIIi, AKi 3apeecTpyBaIu
OJHOCTATEBUMN MIII00, He MOKYTh YKJIaAATU JOTOBip
CypOraTHOTO MaTepPUHCTBAa Ha TepuTopii Yrpainu.
TakosK B 3aKOHOJaBCTBi He mepea0dayeHo yKJIaJaHHA
IAaHOTO AOTOBOPY ITOOAWHOKHWM YOJOBIKOBI Ta sKiHIIi.

Hayxoserns N'omoBartyk A. Il. mpomoHye Take BU3HAa-
YeHHS «IIOTeHI[iHHi 6aTbKU — IIe IOBHOJIITHI Aie3maTHi
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ocobu, 1110 3BepHYy.IKCcs abo Oy HAIIpaBjeHi 3a Meauu-
HUMUY IIOKA3aHHAMU J0 3aKJay OXOPOHU 310POB’ 4,
axui mpoBoguTh [IPT, 3 muTanb CBOTO PEIIPOYKTUBHOTO
3I0POB’A 3 METOIO JIIKYBaHHA 1 HAPOMKeHHA TUTUHU
IIIJIAXOM 3aCTOCYBAHHSA JOMTOMIsKHUX PEIIPOAYKTUBHUX
TeXHOJOTi» [6, c.75].

Jlpyroio CTOPOHOIO JOTOBOPY IIPO CyporaTHE Ma-
TEPUHCTBO € caMe cyporatHa Martip. B ykpaiHcbKoMY
3aKOHOABCTBI HeMae JieraJbHOI'0 BUSHAUCHHS ITIOHATTIO
«cyporaTHa MaTip», ajie € pAL BUMOT, AKUM ITIOBUHHA
BigmoBimaTw KiHKa, AKa X0Ue CTAaTH CYPOTaTHOIO Ma-
rTip’to. [lani Bumoru 3akpimngaeni y m. 6.4 Poaginy VI
Haxasy MinicrepcTBa oxopouu 370poB’ a1 Ykpaiuu «IIpo
3aTBepmKeHHs [JopAaKy 3aCTOCYBaHHSA JOTOMIMKHUX
PENIPOAYKTUBHUX TEXHOJIOTIH B YKpaini» Bix 09 BepecHa
2013 pory Ne 787, srigHO 3 AKMMU KiHKA IIOBUHHA OyTH
HOBHOJIITHBOIO, Ji€3JaTHOIO, B AKOI BiCyTHI MeamnuHi
IPOTUIIOKA3aHHS, BOHA IOBUHHA MaTHU CBOIO BJIaCHY
3IOPOBY IUTHUHY, Ta IKa JOOPOBiIHLHO HamaIa TUCHMOBO
oopmieny sroxny [4].

IITo cTocyeTheA BiKOBUX 00MeKeHb, TO CyPOTaTHOIO
MaTip’io MosKe OyTHU JIMIIIe IIOBHOJIITHS »KiHKa, TOOTO
AKa pocsaria 18 piuroro Biky. 3HOBY K TaKM, BEPXHil
IPAaHUYHUH BiK, 3 HACTAHHAM SKOTO JKiHKa He MOXKe
OyTHu cyporaTHOIO MaTip’io, B 3aKOHOIaBCTBI YKpai-
HU He BCTaHOBJIeHU. 3aKPillJIeHHA TPaHUYHOTO BiKy
Yy 3aKOHOJIABCTBI € IysKe BasKJINBUM, aJKe 3 BIKOM BU-
HUKAIOTh i IeBHi pU3UKY JJIS 3J0POB’ A OB’ sI3aHi 3 BU-
HOIIIYBaHHAM Ta HAPOMKEeHHAM JUTUHU. AHATIZyIOUN
IOCBin 3apyOisKHUX KpaiH, MOKHA CTBEPAKYBATH, II10
B YKpaiHi HeoOXi/JHO BCTAHOBUTY BEePXHill IpaHUYHUI
BiK 11 cyporaTHoi maTepi y 35 pokis.

Jpyroio BUMOTOIO JI0 KiHKM, KA 6aKae CTaTu cypo-
raTHOIO MaTip’io Iie HasgsBHICTH BJIACHOIO 3[OPOBOI qU-
tuHu. {4 BuMora o6ymMoBiieHa He juiie GisuuHUM, a i
ncuxiunum acrekrom. TobTo, KiHKa, AKa BiKe HApPOL -
JKyBaJIa MOJKe He JIuIle qo0pe miroTyBaTUCh K MoJIoTaMm,
a ¥ BIOpPaTUCh 3 ICUXOJOTIUHUM HaBaHTAKEHHAM, AKe
BUHUKAE 3 IPUBOAY Nepeaavi JUTUHU NreHeTUYHNM
6arbkam [6, c.76].

HacTymHoI0 BUMOTOIO IO CYpOTaTHOI MaTepi € BUMoOTa
1010 BiZICYTHOCTi y Hel MEAUYHUX MTPOTUIIOKA3aHb JJIA
mpoBeneruAa [IPT meTomom cyporaTHOTO MaTepUHCTBA.
Hisa Toro 11106 HAPOAUTY 3L0POBY AUTUHY, sKiHKA Mae
OyTH TTOBHIiCTIO (hisMUHO Ta ICUXiUHO 340pOBOIO. IToB-
HUM mepesik 00CTeKeHb, AKi Mae MpouTH KiHka, aKa
Oaskae cTaTy CypoOTaTHOIO MaTip 10 3a3HAUYEHUH y po3iai
II Haxkasy MO3 Ne 787 [4].

Hepiako Ha npaxkTuili 0yBamOTh BUDAAKU, KOJIU 110~
IPYKIKA X0ue abu X cyporaTHoio MaTip’io CTaB XTOCh
i3 6MMBBKUX POANYOK. 3AaKOHOLABCTBO YKpaiHu He
3a00pOHAE JKiHKaM POAMUYKAM OyTH CYPOTaTHUMU Ma-
TepsMU, ajie BOHU IOBUHHI BifIIoBimaT psagy BUMOT Ha



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 9 (14), 2018

// Civil law and civil procedure; family law;
private international law //

3araJbHUX IIificTaBax. /laHe TBepI:KeHHA 3a3HAUECHE
y . 6.1 Hakazy MO3 Vkpaiau Ne 787 B: «103BOJIs-
€THCsI BUHOIIYBaHHS BariTHOCTI 0JIM3bKUMU POAUYAMU
MaioyTHiX 6aTbKiB (MaTH, cecTpa, ABOIOPiAHA cecTpa
Torro)» [4].

YzaraapHIOIOUN MOKHA TOBOPUTH IIPO T€, IO CYyPO-
raTHa MaTip — Iie Aie3gaTHa (PisMYHO Ta ICUXIYHO 3710-
poBa KiHKa, III0 Ma€ BJIACHY 3JOPOBY IUTUHY, AKa Ha
miicTaBi yKJIaIeHOT0 JOTOBOPY HOOPOBiIHHO IIOTOUIACS
Ha IITyYHe 3allJIiTHeHHA, BUHOIITYBAaHHA, HAPOIKEeHHS
Ta mepefavi AUTUHU TeHeTUYHUM O0aThKaM, 3a BUHATO-
poxny abo 6e30IJIaTHO.

IITo cTocyeThbCcs 3axXMCTy IIpaB Ta iHTepeciB cTopin
Yy IOTOBOPI IIPO cyporaTHe MaTEePUHCTBO, TO IIOAPYHK-
JKA 3000B’A3yEThCA HaZlaBaTU MaTePiajJbHY JOIIOMOTY
cyporaTHiil maTepi y mepion ii BariTHocTi Ta 6paTu Ha
cebe Bci MequuHi BuTpaTi. B ¢cBOIO Uepry cyporatTHa
MAaTip 30008’ A3y€ThCA JOTPUMYBATHICH BCiX YMOB I0OTO0-
BODPY, IIPOXOAUTH BiATIOBiAHI MeAUUHiI 00CTEIKEHHS Ta
BUKOHYBATH Bci mopanu jJikapsa. OCHOBHUM 000B’ I3KOM
cyporaTHOI MaTepi € mepegavya IUTUHU TeHETUUYHUM
baTbkaMm. fIKIIIO cyporaTHa MaTip He BUKOHAE BCiX YMOB
JIIOTOBOPY, TO OyIe 30008’ sI3aHAa IOBEPHYTH yCi 3aTpaT
reHeTUYHUX 0aThKiB, AKIIO K BUKOHAHHSA JOTOBOPY
cTae HeMOKJIMBUM He 3 BUHU CypOoraTHOI MaTepi, Taki
3aTpaTy He IOBEPTAIOTHCA.

Cuainx morogutucs 3 nmosurieo Kopeurn IO. B., aka
IIPOIIOHYE 3aJIA 3aXUCTY IPaB MOAPYKIKA BKIIOUATHA
B JIOTOBip YMOBY, 3TiIHO AKOI IOAPYIKIKA Ilepesae oIia-
Ty CypOTraTHi# MaTepi TIMBKU MiCId TOTO AK MOAPYIKIKA
Oyne samucase 6aTbKaMU HOBOHAPOIKEHOI TUTUHU IIPU
Iep:KaBHiM peecTparlii HapoaKeHHA AuTUHU. [lana
yMoBa 3axwuiiiae 6aTbKiB BiJ TOT0, II10 CyporaTHa MaTu
He BiIMOBUTS y Ilepefadi IUTUHY Ta He Oy/Je IaHTaxKy-
BaTHU iX, BUMaraioyu 30iabImuTy BuHaropogu [7, c. 135].

3 MeToI0 3aXUCTYy Mal0yTHHOI AUTHUHU Y JOTOBOPi
cJinm mpomucaTy 000B’ I30K reHeTUUYHNX 0ATBbKiB IIpu-
WHATH JTUTUHY Ta OyTH 3alIMCAHNMU i1 0aTbKaMU ITiCJIs
HapOIKEeHHS.

Tako:x 3 MeTOIO 3aXHMCTy IPaB Ta iHTepeciB cTOpiu
JIIOTOBIip PO cyporaTHe MaTEePUHCTBO MOBUHEH YKJIa-
JaTUCH JIUITIE Y TUCHhMOBOMY BUTJIALI 3 HOTapiaJbHUM
nocBifueHHAM. [[OTOBip CyporaTHOTO MaTepPUHCTBA €
CTPOKOBUM i, Ha HAIII IOTJISAM, IOBUHEH MisITH He JIUIIIe
IIPOTATOM BaTiTHOCTI CyporaTHOI MaTepi, a IIOK! CTOPO-
HU IIOBHICTIO HE BUKOHAIOTH CBOI 3000B’sizaunua. Came
TOMY CTPOK 3aKiHUE€HHS JOTOBOPY HeOOXigHO BCcTa-
HOBJIIOBATH 3 IPUB’ A3KOIO 0 HACTAHHSI KOHKPETHUX
momiti. 3okpemMa, KOMepPIiffHUI JOTOBIp CyporaTHOTO
MaTepuHCTBa Oyae JiATH 3 MOMEHTY HOTapiaJIbHOTO
IIOCBiUeHHS JOTOBOPY 1 10 MOMEHTY IIepefadi TUTUHHI
MOTEHIITHUM 6aThKaM Ta BUILJIATH I'POIIOBOI KOMIIEH-
carrii cyporaTrHiii maTepi, a JOroBip HEKOMEPIIiAHOTO
CypOTaTHOT'O MaTepUHCTBA Oy e AiATH 1O MOMEHTY IIe-
penadi fuTHUHY DOTEeHIiTHUM 6aTbKaM. Ile 103BOIUTH
VHUKHYTU YUCJIEHHUX HeIIOPO3YMiHb MisK CTOPOHAMU
JIOTOBODY .

BucHoBKHM 3 aHOTO Hocaim:keHHA. BpaxoByoouu
3a3HavyeHe BUIIle, HUHI € ToTpeba B 3aKOHOLABUOMY
3aKpilJIEeHH] JOTOBOPY CypOraTHOTO MaTEPUHCTBA 3 Me-
TOIO 3aXMCTY IIPaB YCiX YUACHUKIB IIX IPABOBiTHOCHH.
BpaxoByiouu Toi (paKT, 1110 JOTOBip CypoOraTHOTO Ma-
TEePUHCTBA € cuelu(ivyHIM JOTOBOPOM, TA BUXOAAUN
3 TUX BiTHOCWH, IKi BiH peryJioe, € HeoOXigHiCTh 3a-
KpinuTu #oro B 3aKOHOZABCTBl YKpainu. Taxke BusHa-
YeHHS JOCIiIKYBAHOTO JOTOBOPY: JOTOBip CypOraTHOro
MaTepUHCTBa — IIe JIOTOBip, 3a AKUM OHA CTOPOHA
(cyporarua maTip) 3060B’ A3y€ThCsI BUHOCUTH, HAPOIU-
THU Ta IepeJaTH JUTUHY iHIIii# CTOPOHI (TOTeHIi THUM
faTbKaM) 3a IJIATY YU 0€30IJIATHO.

CropoHamu JOTOBOPY CYPOTaTHOTO MATEPUHCTBA MO-
JKyTh OyTH MOBHOJIITHI (isnuHi ocobu, SKi BiAIOBigaI0TH
MeIUYHUM BUMOTaM BCTAHOBJIEHUMU 3aKOHOM, iHIITUMU
HOPMAaTUBHO-IIPABOBUMU aKTaMu. [JoroBip cyporaTHoro
MaTepUHCTBA YKJIaLaeThCA B IUCHEMOBiH (hopmi.

IcToTHUMEU yMOBaMU AOTOBOPY CypPOTaTHOTO MaTe-
PUHCTBA € YMOBA IIPO MPEIMET AOTOBOPY, YMOBA IIPO
CTPOKH, yMOBa IIpo hopMy, IIiHY JOTOBODY.
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