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DIRECTIONS FOR IMPROVEMENT OF MECHANISM OF PUBLIC-
PRIVATE PARTNERSHIP IN UKRAINE
HAITPAMHU BJOCKOHAJIEHHA MEXAHI3MY JAEPKABHO-
MPUBATHOI'O TIAPTHEPCTBA B YKPAIHI
HAIIPABJIEHUSA COBEPIIEHCTBOBAHUA MEXAHU3MA
I'OCYJAPCTBEHHO-HACTHOI'O ITAPTHEPCTBA B YKPAUHE

Summary. The article is devoted to public-private partnership (PPP),
which is formed as a result of consolidation of efforts of state authorities, local
governments and business structures. The paper examines the domestic practice
of applying public-private partnership projects. The definition of the concept of
"public-private partnership” under the current system of legislative regulation
of public-private partnership in Ukraine, as cooperation between public and
private partners, does not correspond to best international practices in the
implementation of public-private partnership projects. The purpose of the study
is to analyze the state mechanism of public-private partnership in Ukraine, its
advantages and opportunities in the modern period. In the work, such general
scientific methods as generalization, synthesis, analysis, comparison are used.
The article systematizes the main normative acts regulating public-private
partnership in Ukraine. It was revealed that a number of legislative acts
regulating certain forms of implementation of public-private partnership, as
well as mechanisms of attracting private investments, are in force today. It is
substantiated that under the conditions of maintaining the current model of
regulation of legal relations in the field of public-private partnership, a high
risk exists for a private partner, which greatly complicates the process of
realization of the public-private partnership project and leads to a decrease in
the interest of potential partners in cooperation with the state partner within the
framework of the state- private partnership. It was revealed that the main

problem is the development of procedures and stimulation of processes that
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ensure the effectiveness of public-private partnership and the establishment of
new institutions. Proposals are developed that will improve the normative bases
of realization of public-private projects, increase their quantity and
effectiveness.

Key words: public-private partnership, public-private partnership
projects, public-private partnership mechanism, partnership between

government and business.

Anomauis. Cmamms npucesadena 0epIHCABHO-NPUBATNHOMY
napmuepcmey, fKe YMBOPIOEMbCA 68 pe3yabmami  KOHCOMOoayii  3YCuilb
0epaIHcaAHOi 810U, 0pP2aHi8 MICYeB020 camo8padyeanus i Oiznec-cmpykmyp. ¥V
pobomi  00CNIONHCEHO  BIMUUSHAHY  NPAKMUKY  3ACMOCYB8AHHA — NPOEKMIe
0epIAHCABHO-NPUBAMHO20 NApMHepCcmed. Busnauenus nouamms «0epiHcasHo-
NPUBAMHO20 NAPMHEPCMBA» 3d NOMOYHOK  CUCMEMOI0 3AKOHOOA8Y020
pe2ynioeants cghepu 0eprHcagHO-NpuU8amHo20 napmuepcmea 6 Yxpaiuu, 5K
CRIBPOOIMHUYMBA  MINC O0epHCAGHUM MA NPUBAMHUM NAPMHEPAMU, He
8I0N0GIOAE  Kpawum  CBIMOBUM  NPAKMUKAM — BNPOBAONCEHHS.  NPOEKMIis
oeparcagHo-npusamno2o napmuepcmea. Memorw  Oocnidxcenuss €  aHaniz
0EpAHCABHO20 MEXAHIZMY OEPIAHCABHO-NPUBAMHO20 NAPMHEPCMEa 6 YKpaini, 1020
nepesazu ma MOMCAUBOCMI 8 CYUACHUL nepiod. Y pobomi suxopucmano maki
3G2aNbHOHAYKOBI Memoou, K Y3a2albHeHHs, CUHMe3, AHAli3, NOpIeHAHHA. B
cmammi  CUCMeMAmu306aH0 OCHOBHI HOPMAMUSHI aKMU, SKI pe2yiroiomb
depoicasHo-npueamue napmuepcmeo 6 Ykpaini. Buseneno, wo Ha cb0200HI €
YUHHUM HU3KA 3AKOHOOABYUX AKMI8, SIKI pe2yntoroms OKpeMi popmu 30iiCHEHHs]
0epIHCaABHO-NPUBAMHE  NAPMHEPCMEd, a MAKON’C MEXAHI3MU  3aTY4eHHs.
npusamuux ineecmuyiu. OOIPYHMOBAHO, WO 3a YMO8 30€peHCeHHs UYUHHOL
MoOeni  pe2ynto8anHs — NpaBoGiOHOCUH Yy  cghepi  0epHcasHO-NPUBAMHO20
napmuepcmea, 071 NPUEAMHO20 Napmuepa 30epieacmvcsi GUCOKUL PUSUK, WO

3HAYHO YCKAAOHIOE Npoyec peanizayii npoexmy O0epAHCA8HO-NPUBAMHO20
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napmuepcmea ma CHAPUYUHAE 3HUINCEHHS  3AYIKABNeHOCMI  NOMEHYIUHUX
napmuepie 6 Chnienpayi 3 O0epIHCABHUM HNAPMHEPOM 8 DAMKAX MeXaHizmy
0epaIHcasHO-NpUBamMHo20 napmuepcmea. Buseneno, wo ocnosnow € npobaema
8UpobONIeHHsT npoyedyp I CMUMYIIO8AHHA Npoyecis, AKI 3abe3neuyroms
epexmuenicmov  QYHKYIOHYBAHHA OEPAHCABHO-NPUBAMHO20 NAPMHEPCMBEA ma
3ano4amKky8ants Hoeux incmumymis. Po3pobneno nponosuyii, sKki 0036015mb
NOKpAWUmuy HOPMAmMuUEHi OCHO8U peanizayii 0epicasHO-NPUBAMHUX NPOEKMIS,

nidsuwUmu ix KiLIbKicms ma pe3yibmamueHicime.
Kniwwuosi cnoea: Oepowcasno-npusammne  napmHepcmeo,  NpoeKmu
0epIAHCABHO-NPUBAMHO20  NAPMHEPCMBA, MEXAHI3M — 0epIHCABHO-NPUBANHO20

napmxepcmea, napmHepcmao 81aou i 6izHecy.

Annomayus. Cmamoesi  noceéswena  20Cy0apCmeeHHO-4aCMHOMY
napmuepcmey, Komopoe c030aemcsi 6 pe3yibmame KOHCOIUOAUUU YCUTULL
20CY0apCMEEeHHOl G1ACMU, OP2AHO8 MECMHO20 CAMOYNPABIeHUs U OU3Hec-
cmpykmyp. B pabome uccnedosana omewecmeenHas npaxmuxa NnpuMeHeHusl
NPOEKmMos 20CY0apCmMEeHHO-YACmMH020 napmuepcmea. Onpeodenenue NOHAMUSL
«20CY0apPCMBEHHO-YACMHO20  NAPMHEPCMBa» NO  HACMoswel  cucmeme
3AKOHOOAMENbHO20 — pPecyluposanus  cghepvl  20CY0apPCmMEEeHHO-4ACMHO20
napmuepcmea 6 Yxpauue, Kak compyoOHUHeCmea mMexicoy 20Cy0apCmeeHHbiM U
YACMHBIM NAPMHEPAMU, He COOMBEMCMEYem IYHUUM MUPOBbIM NPAKMUKAM
BHEOpPeHUsl NPOEeKmMO8 20CYOaApCMEEeHHO-YACmMHo20 napmuepcmea. ILlenvio
UCC1e008aHus A6JIAemcsl AHAIU3 20CY0apCmMEeHHO20 MexaHusma
20CYy0apCmeeHHO-4acmHo20 Napmuepcmea 8 YKkpauue, e2o npeumywecmeda u
B03MOJICHOCMU 8 CO8peMeHHblll nepuod. B pabome ucnonvzosanvi maxue
obwWeHayuHble Memoowvl, Kak 0000weHue, cummes, aHaiu3, cpasuexue. B
cmamve CUCmemMamusupoB8anbl OCHOBHblE 8 HOPMAMUBHbIE AKMbl, KOMOpPble
pe2yiupyrom 20cyo0apCcmeeHHo-4acmHoe napmuepcmeo 6 Ykpauwe. Buviseneno,

umo Ha ce200Hsl S6IAeMCs OelUCmBEUMelbHbIM pﬂd 3AKOHOOAMENbHbIX aKkmoe,
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KOmopble pe2yiupyrom omoebHblie opMbl OCYUleCmeaeHUsl 20CY0apCmMBeHHO-
YACMHO20 NAPMHEPCMEd, A MAKHCe MEeXaHusMbl NPUGTEYEHUS YACMHbIX
uneecmuyuti. OOOCHOBAHO, YMO NO YCIOBUAM cOepedxceHus Oeucmeyouell
MOOeNU pe2yauposanus npasoomHOWeHUll 8 cghepe 20Cy0apCmeeHHO-4ACMHO20
napmuepcmea, O0Js 4ACMHO20 NApmMHepd COXPAHAEMCs 6blCOKUU PUCK, YMO
SHAYUMENbHO VCIONCHAEM NPOYecc peanu3ayuu npoexma 20cy0apcmeeHHo-
YacCmMHO20 NAPMHEPCMBA U CHOCOOCMBYEen CHUNCEHUIO 3AUHMepecOo8AHHOCHU
NOMEHYUAIbHLIX ~ NAPMHEPO8 8  COMPYOHUYecmee ¢  20CY0apCmeeHHbiM
NApMHEPOM 8 PAMKAX MEXAHUBMA 20CYOAPCMBEHHO-4ACHO20 NAPMHEPCMEd.
Buiseneno, umo ocHoeHou sensiemcsi npobiema 8vlpabomkKu npoyeoyp u
CIMUMYIUPOBAHUE NPOYECcos8, Komopvle obecneuusarom 3¢hhexmusHocmsy
DYHKYUOHUPOBAHUSL 20CYOAPCMBEHHO-YACMHO20 NAPMHEPCMEA U OCHOBAHUS.
HOBbIX uHcmumymos. Pazpabomanvl npeonosxcenus, kKomopvle N0O3801810M
VAVUUUMG HOPMAMUBHbIE OCHOBbL  Pearu3ayuil  20Cy0apCmeeHHO-4aCMHbIX
NPOEKMO8, YEeIUYUmMb UX KOJUYeCmaeo u pe3)yabmamueHoCme.

Knwuesvie cnosa: zocyoapcmeeHno-uacmuoe napmuepcmeo, Npoexkmbl
20CY0aPCMBEHHO-YACMHO20  NAPMHEPCMBd,  MEXAHUIM  20CYOapCMBEeHHO-

UacmHo2co napmuepcmed, napmuepcmeo ejiacmu u ousneca.

Statement of the problem. Public-private partnership as a model for
cooperation is confirmed by changes in successful projects in developed and
developing countries. With the establishment of the legislative and institutional
framework, the successful preparation and implementation of pilot projects of
public-private partnership in various sectors of the Ukrainian economy, in
particular infrastructure, energy, and utilities, will open up new opportunities for
potential investors, banks and consultants in one of the largest markets of the
Central and Eastern Europe.

Analysis of recent research and publications. The research, problems

and prospects of the formation of public-private partnership were given by such
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domestic scientists as: N. V. Butenko [2], Y. S. Zaloznova [2], I. P. Petrova [2],
O. V. Berdanova [10], V. M. Vakulenko [10], M. D. Vasilenko [10], K. V.
Pavlyuk [11], D. V. Popovich [12], B. O. Shevchenko [13], and foreign
scientists: V. G. Varnavsky [14], A. F. Sinyakova [15], V. I. Yakunin [16]. The
writings of these scholars explored the forms of public-private partnership,
which are considered by many of them as a new technology for economic
development.

Formulation purposes of article (problem). At the same time, the
institutional mechanisms of public-private partnership in the field of interaction
between government and business are not yet sufficiently developed.

The main material. The mechanism of public-private partnership was
introduced into the legal plane in 2010 with the adoption of the Law of Ukraine
"On Public-Private Partnership™ [1], which outlines the organizational and legal
principles of contractual interaction of partners on the basis of principles of
public-private partnership. The market for public-private partnership projects is
currently under construction. At the same time, the dynamics of the growth of
the number of projects implemented under the conditions of public-private
partnership according to the statistics of the Ministry of Economic Development
during the last 5 years (2012-2016) has shown that there is an increase in the
interest of both the private and public parties in such a legal form of
cooperation.

Table 1

Dynamics of quantitative growth of projects in terms of public-private
partnership forms, 2012-2016 [2]

Types of projects vears
2012 2013 2014 2015 2016
Public-private partnership 1
Common activity 32 31 33 31 32
Concession 79 128 138 146 153
Together 111 159 171 177 186
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These projects are implemented in the following areas: [3]:

— treatment of waste (60.5% of the total);

— collection, purification and distribution of water (20% of the total);

— construction and / or operation of highways, roads. Railways, runways at
aerodromes, bridges, road overpasses, tunnels and subways, sea and river
ports and their infrastructure (8.6% of the total);

— production, distribution and supply of electric energy (2.7% of the total);

— real estate management (1.1% of the total);

— search, exploration of minerals and extraction (0.5% of the total);

— production, transportation and supply of heat (3.2% of the total);

— tourism, recreation, recreation, culture and sports (0.5% of the total);

— others (2.9% of the total).

Much of the projects implemented on the basis of the mechanism of
public-private partnership are concession contracts. The current system of
legislative regulation of public-private partnership in Ukraine is characterized by
a number of peculiarities that cause difficulties in the practical implementation
of projects. Lack of institutional basis for effective implementation of projects as
there is no entity in Ukraine that is responsible for considering and approving
project proposals both for public-private partnership and for concessions. Today,
the state partner of Ukraine, the Autonomous Republic of Crimea, territorial
communities in the person of the relevant state bodies and local self-government
bodies can act as a state partner. Together with the general Law of Ukraine "On
Concessions™ [4], three sectoral concession laws (the Law of Ukraine "On
Concessions for the Construction and Operation of Highways") [5], the Law of
Ukraine "On the Features of Leasing or Concession of Objects in Spheres heat
supply, water supply and sewage systems in communal ownership "[6], the Law
of Ukraine” On the features of lease or concession of objects of the water and
energy complex that are in state ownership "[7]). Measures to reform the

legislation in the implementation of the legal relationship of concessions should
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be aimed at prioritizing the application of the general Law of Ukraine "On
Concessions." Despite the imperfection of the current legal regulation of public-
private partnership relations, it should be emphasized that work is under way to
improve the legislation to bring it in line with the best international practices in
the field of public-private partnership. The Law of Ukraine "On Amendments to
Some Laws of Ukraine on Removal of Regulatory Barriers for the Development
of Public-Private Partnership and Stimulating Investments in Ukraine" [8]
introduced changes aimed at the use of effective mechanisms for attracting
investment. Under the auspices of USAID and local experts on public-private
partnerships, the procedures for calculating the size of the concession payment
and the possibility of an independent choice of how to calculate a concession
payment were changed [9]. The procedure for conducting the competition and
the analysis of the effectiveness of public-private partnership has been
improved. In September 2017, the Ministry of Economic Development and
Trade presented a draft new edition of the Law of Ukraine "On Concessions",
which was developed with the support of the EBRD and international
consultants, which resulted from the search for a balance of interests of all
interested groups in the process of updating the infrastructure and improving the
quality of socially important services. However, the current legislation does not
stipulate the criteria and procedure for determining the feasibility of
implementing public-private partnership projects, the implementation of which
would contribute to the achievement of the priority goals of socio-economic
development. A prerequisite for a further market of public-private partnership
projects is the development of a methodology for using standardized tools for a
common system for evaluating potential projects, such as:

— comparison of implementation through a public investment project (Public

Sector Comparator or PSC shortened);
— an assessment of the effective use of funds (Value for Money Assessment
or short-term VFM).
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The solution to the problem may be the preparation by the Ministry of
Finance of Ukraine of appropriate methodological recommendations for the
identification, evaluation and accounting of fiscal risks of projects implemented
by the public partner on the basis of the mechanism of public-private
partnership, in the first place using concession.

Improving the regulatory framework for implementing public-private
partnership projects requires a number of measures, in particular:

— making appropriate amendments to the Law of Ukraine "On Public-Private
Partnership™ and the corresponding laws that regulate the scope of
concession relations, taking into account the experience of the best world
practices of successful experience of attracting private investors under the
terms of the mechanism of public-private partnership;

— improvement of the conceptual distinction between public-private
partnership and concession, clear definition of the issue of compensation
for concluding a concession agreement, introduction of the principle of the
dependence of concession relations on the volume of concessionaire's
investments under the agreement;

— establishing at the legislative level the right to transfer the right under the
agreement to creditors in the event that it is impossible for private partners
to fulfill their obligations under the agreement and, accordingly, the
possibility of assigning rights to the contract partner, if necessary, in
exceptional cases (for example, related to security matters).

Insights from this study and perspectives for further research in this
direction. Ukraine is gradually developing the mechanism of public-private
partnership: the normative base in the sphere of public-private partnership has
been developed and introduced, and concession legislation is being improved,
which aims to take into account the best international standards for project
preparation involving international organizations and business representatives.

Implementation of pilot projects with the support of international financial
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organizations is a prerequisite for the successful experience of implementing
public-private partnership projects using the best international experience and
taking into account local specifics of Ukraine. The results of the implementation
of specific projects at the national and regional levels should be the basis for
further work on improving the normative procedures for the initiation,

development and approval of projects.
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