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AOMIHICTPATUBHE NMPABO, ®IHAHCOBE MNMPABO,
IHPOPMALIVNHE NPABO

WoA0 AEAKUX NMNTAHb 3AXUCTY NPAB MEAUYHUX NMPALIBHUKIB
B YMOBAX PEOOPMYBAHHA TANY3I

OTHOCUTEJ/IbHO HEKOTOPbIX BOIPOCOB 3ALlLAUTDI NMPAB MEANLUNHCKUX
PABOTHUKOB B YCJIOBUAX PEOOPMUPOBAHUA OTPACJIN

REGARDING SOME ISSUES OF PROTECTION OF MEDICAL
OFFICERS’ RIGHTS IN CONDITIONS OF REFORM OF SECTOR

AHoTauis. CTaTTs NpyUCcBAYeHa BUHAYEHHIO Ta HAYKOBOMY GHAAI3Y npobsiemM 3axMCTy NpaB MeguyHuX MpayiBHUKIB B yMO-
Bax pepopmMyBAHHS MEGUYHOI 2aNy3i.

Y cTatTi po32ASHYTO MUTAHHS gUCOANAHCY MiX 3aXMCTOM NpaBs Aikaps i nayieHTa. Cb020gHI GOCHTb MOLUMPEH IopUgny-
Hi OC/yau 1WO0go 3aXMCTY NPpaAB MALIEHTIB | Maixe 30BCiM He 3axXMLLaoTbCA MPpaBad MeguuHuUX NpaviBHUKIB. BMCI0BIOETbCA
gyMKa, WO 3 M02/1gy GOCA2HEHHS MeTV 3aKOHOGABY020 Pe2y/It0BAHHS | 3ACTOCYBAHHS MPABW IOPUGUYHOI TEXHIKM, JOPEYHIUM
BUQAETHLCSA BHECEHHS 3MIH g0 3aKOHY YKpaiHu «OCHOBM 30KOHOGABCTBA YKPAiHM MPO OXOPOHY 3gOpoBs», siki 6 3abe3neuniv
KOMI/IeKCHE BUPILLIeHHS MUTAHHA BU3HAYEHHS NpaBo_20 CTATYCY NALIEHTA | MEGUYHOR20 NPALiBHUKA.

Y cTarTi nigHIMA€eTbCA MUTAHHS PO/ MeguuHUX MPAaLiBHUKIB B YMOBAX PePopMM CHCTEMU OXOPOHU 3gOpPOB’s, nepeBazu
i pU3MKM BIPOBAGIKEHHS MIXHAPOGHMX KNIHIYHUX MPOTOKOIB.

ki npaBa MeguuHMX NPALiBHUKIB HAMYACTILLe MOPYLYITHCS | K IX 3axMcTTH?

KntouoBi cnoBa: 3axvct npas, MeguyHi npaliBHUKKM, 3aKOHOGABCTBO YKpAiHW y 2any3i 0XOpOHM 3gopoB’s, pedopmu cucTe-
MM OXOPOHM 3gOPOBS.



// MexxayHapoaHbI HayuHbll skxypHan «NHTepHayka».
Cepus: «lOpupuueckue Hayku» // Ne 5(5), 2017

// AbMUHUCTpaTMBHOE NpaBo, pUHAHCOBOE NpaBo,
uHdopmaumoHHoe npaeo //

AHHOTaums. CTaTbs MOCBALLEHA OrpegeseHuio U HayYHOMYy aHanu3y npobem 3aLnTbl MpaB MeguUMHCKUX pabOTHUKOB
B yC/I0BMSIX PePOPMUPOBAHNS: MEGULIMHCKON OTPACIN YKPAUHbI. B CTATbe paccMoTpeH Bonpoc gucbanaHca Mexgy 3almToi
npas Bpaya v nauymeHta. Ce2ogHs gocTaToyHO pacnpoCTPaHeHbl IopUguU4ecKme ycyau no 3alyuTe npas naLuMeHToB 1 MoYTH
He 3aLMLaioTCs NPpaBa MeguLMHCKMX pabOTHUKOB. BbICKA3bIBAETCSI MHEHME, 4TO C TOYKM 3PEHUs GOCTMXKEHMS Liesn 3aKOHO-
gaTesibHO20 pe_yNMPOBAHNS U MPUMEHeHMs! NPABWJT I0PUGUUYECKOit TeXHUKM, yMeCTHbIM PegCTaBasieTcs BHeCeH e n3MeHeHui
B 3aKOH YKpaunHbl «OCHOBbI 3aKOHOGATE/IbCTBA YKpayHbl 06 0XpaHe 3gopoBbsi», KOTopble Gbl 06ecrieynin KoMaekcHoe pelle-
HWe BOMpOCa orpegesieHys PABo20 CTATYCA NAUMEHTd U MegULMHCKO20 paboTHMKA.

B cTatbe nogHumaeTcs Bonpoc 0 poam MeguuMHCKux paboTHUKOB B YCI0BMSIX PePOPMbI CUCTEMbI 3gPABOOXPAHEHMS, rpe-
MMYLLECTBA U PUCKU BHEGPEHUSI MEXGyHAPOGHbIX KIMHUYECKUX MPOTOKO/IOB.

Kakwe npaBa meguumHCcKux paboTHUKOB YdLLe BCe20 HAPYLLATCS U KAK WX 3ALUTUTD?

KntoueBble C10Ba: 3aLyyMTa npas, MeguUMHCKMe paboTHUKM, 30KOHOGATeNbCTBO YKPAauHb B 001aCTH 3gpaBOOXPAHEHMS,
pedopmbl cMCTeMbI 3gPABOOXPAHEHMS.

Summary. The article is devoted to the definition and scientific analysis of the problems of the protection of the rights of
medical officers in the conditions of reforming the medical sector. The article deals with the imbalance between the protection
of the rights of the doctor and the patient. Today, legal services are very common in protecting the rights of patients, and the
rights of health officers are almost never protected. It is suggested that from the point of view of achieving the goal of legislative
regulation and the application of the rules of legal technique, amendments to the Law of Ukraine «Fundamentals of Ukrainian
Health Care Law» would be appropriate to provide a comprehensive solution to the question of determining the right status of

a patient and a health officers.

The article raises the question of the role of health workers in the context of health care reform, the benefits and risks of

implementing international clinical protocols.

What are the health care workers’ rights most often violated and how to protect them?
Key words: protection of the rights, medical workers, medical officers, Ukrainian legislation in the field of health protection,

healthcare reform.

HOCTaHOB}ca npodaemu. 3akoHoMm YKpainu «Oc-
HOBU 3aKOHOJABCTBa ¥ KpaiHU IIPO OXOPOHY 370~
POB’si» BCTAHOBJIEHO OCHOBHiI IIpaBOBi MexaHizMmu,
coIliaJbHi Ta eKOHOMIiuHi 3acany 3a0e3meUeHHS IPaB
TPOMaIAH Ha OXOPOHY 340POB’S Ta MeIUYHY IOIOMO-
ry. Iei 3akoun 0yB mpuitnaTuil y 1992 pori ta Hapasi
€ aKTyaJIbHOIO TOoTOYHA peakiia Big 06.11.2017 p. [1]
Heo6xigHicTh pehopMyBaHHA MEAUYHOI rayrysi Ha3pi-
Ja B YKPaiHChbKOMY CYCITiJIbCTBi BiKe TaBHO, CYCIiJIb-
CTBO YeKae MeAuUYHOI pehopmu.

Ha cyuacHOMY erami po3BUTKY Aep:KaBu HAI3BU-
yaiHOI aKTyaJbHOCTI HaOyBae mpobdjemMa IpaBoBOro
peryJIoBaHHS BiTHOCHH Y c(pepi 0XOPOHU 300pOB’ s, IPH-
BeJIeHHA 3aKOHOJABCTBA Y KPAiHU IIPO OXOPOHY 3[J0POB’ A
Y BiIIOBiIHICTH 10 3araIbHOEBPONIENCHKUX CTAHAAPTIB.

B pamkax pedopMu cucTeMU OXOPOHU 3I0POB’ I
B YKpaiHi, HEMOKJIMBO OMUHYTH YBaroio 3aXMCT IIPaB
MeIUUYHUX IMIPAIiBHUKIB i 3aKJIa1iB OXOPOHHU 3T0POB’ .

Amnamni3 ocraHHix gocaimskens. [locaimKeHHAM
mpobJsieMaTUKY 3aXUCTy IIPAB MeIUUYHUX IIPAI[iBHUKIB
B yMOBax pedopmu MeAuuHOI raaysi B YKpaini saiima-
gucsa P. 0. I'pesuioBa, A.B Crenmanenko, T. O. [lsgueHKo,
C.T. Crenenxo, C. B. Byuerna, I.{I Cenrora, I. A. T'oso-
BaHOBA Ta iHIIIi HAYKOBIIi.

Ha nymry I. A. T'onoBaHOBa TpaBa MEAMYHUX IIPAITiB-
HUKIiB Tpeba posragaTy HEeTIOAIHHO 3 TUTaHHAM JOTPU-

MaHHS IPAaB MalieHTiB. MeaIuKu 3a CBOIM CTaTyCcOM MalOTh
CTOATU Ha CTOPOJKi 30POB’ s maIlieHTiB, ajle caMe BOHU
OMMUHAIOTHCA 0€33aXUCHUMH i TOTPEOYIOTH IOPUINIHIX
MexaHisdMiB, AKi 0 3abeameuyBaau iM BiAIOBiAHI TpaBa
ITiCJIA MIOAEHHOTO CTUKAHHA i3 JII0ACbKOo0 6imot0 [4]. Tomy
NUTAHHS IIPABOBOI'0 3aXUCTy MEAMUYHNX IIPAIliBHUKIB 3apas
3BYUHUTH 0CO0JIMBO aKTyaJabHO. IIpodeciiiHa missapHiCTh
MeIUYHUX IIPAIiBHUKIB B YKpaiHi peryiaMeHTyeThCA YiTKO
OKpeCJIeHNM IIPaBOBUM IIOJIEM, AKe C(DOPMOBAHO TIOJIOMKEH-
Hamu [{uBinbHOrO KOmeKey YKpainu, KpuminamabHOTO
Kozekcy Ykpainu, Kogekcy YKpainu mpo agMiHicTpaTuBHI
IIpaBonOpyIIIeHHs, KofeKcy 3aKOHiB mIpo mpario YKpai-
HHU, 3aK0oH YKpainu « OCHOBU 3aKOHOJABCTBA Y KpaiHU
IIPO OXOPOHY 3[0poB’s» . I1i JOKyMeHTH mmependauaioTh
BiITIOBiJaIbHICTh MEAUYHUX TPAIiBHUKIB ¥ pasdi CKOEHHA
3JIOUMHY IIiJl Yac BUKOHAHHS IIPodeciiiHnx 000B’ I3KiB,
iHIIIOrO 3aBAAHHS IIIKOIM JKITTIO Ta 3[J0POB’I0 MAIli€HTA.

Pasom 3 TuM BUHUKAa€E MUTAHHA: a AKi MexaHisMu
3aXUIIAIOTH MEINUYHUX IPAI[iBHUKIB ¥ pasi HeoOI'pyH-
TOBAHUX IIPETEeH3iH mamieHTiB a60 IXHIX poguuiB npu
3aIl0MisIHHI BUIaAKOBOI, HemepenbauyBaHOl MIKOIN
namieHTy? Amxe MeguuHA SiAJbHICTh Ma€ JOCUTDH CYT-
TEBUI PUBUK CTOCOBHO HelepeadauyBaHOCTI HACTIAKIB
BTPY4YaHHA (0COOJIMBO iHBA3UBHOTO) i BUTIALKOBE 3aBJaH-
Hs IITKOAY TAIli€HTY € He 0aKaHoI0, aje XapaKTepHOI0
0COOJIMBiCTIO IJIs1 MEIUYHOI JisAIbHOCTI.



// ApminicTpaTuBHe npaBo, iHaHCcoBe NpaBo,
indopmaliinHe npaeo //

// MiskHapofHuit HayKOBUM XXypHan «IHTepHayka».
Cepis: «lOpuaununi Hayku» // N2 5(5), 2017

PesyabraTu gociaigxeHb MoKas3au 10 BUKOPU-
CTaHHA MEeIUYHUX CTAHAAPTIB (KJIiHIUYHUX MPOTOKOJIIB
MeINYHOI JOIIOMOTH) IK HOPMATUBHOI'O JOKYMEHTAa
B €KCIEePTHIN OMiHIII AKOCTI HaJaHOl MeUYHOI JOT0-
MOT'H € BAXXJIUBUM IHCTPYMEHTOM B TOMY YUCJi i A
3aXMCTy JiKaps. Amke 3B 30K MiK e(hpeKTHUBHiCTIO
i AKicTIO HAJAHOI JOIIOMOI'M He € a0COJIIOTHUM. 3abesIie-
YeHHS SKiCHOI0 MeIUYHOIO JOIIOMOTOIO 3 YPaxXyBaHHAM
CY4YacHUX TE€XHOJIOTiH JiKyBaHHs, HEOOXiJHUX pecypciB
(MemuuHe obJIagHAHHSA, KBaJIi(hikoBaHi Kaapu TOIO) He
rapaHTy€ BUKJIIOUHO MO3UTUBHUY KiHIeBUI Pe3yJIbTAT
JikyBaHHs. Ha KiHIleBuUii pe3yabTaT JiKyBaHHS BILJIN-
BaIOTh TeHEeTUYHi, 6iosoriuni ¢hakTopu, CIIocio KUTTH,
COIliaJIbHO-eKOHOMIUHI YMOBH, HAABHICTD ITKiAJINBUX
3BUYOK, iIHAMBiAya bHI 0COOIMBOCTI peakIlii opra"ismy
Ha Ti UM iHIT YMHHUKHA.

Posme:xyBaTu Hee(peKTUBHY MeAUUYHY JTOIIOMOTY
BHACJIJOK HU3bKOI AKOCTI i1 HafjaHHd BiJ iHIIIUX IIpU-
YWH, IO He 3aJIeKaTh BiJ Jikapsa, — MOXKYTb caMe
KJIiHIYHI MPOTOKOJIN MeTUIHOI TOTIOMOTH, AKi 3HaTHi
00’€KTUBHO JOBECTH UM 3allePeUnTU HeA0ATiCTD Jikaps.

Merta gaHOI CTATTI OJIATAE YV SOCJIiAKEHHI 3arajb-
HOJIIOJCLKUX Ta IIpodeciiiHuX mpas, cBOOO I, AKi moIIIm-
PIOIOTHCA Ha BCiX MeAUUYHUX IIPAIliBHUKIB, 000B’I3KiB
Ta BUiB BiATIOBiga/IbHOCTI, IIIO0 CTOCYIOTHCS cCaMe Me-
InYHOI chepu, HOIITYK OCHOBHUX ITPOBJIEM Ta ITIJIAXIB
iX momoIaHHA AJIA e(DEKTUBHOI'O IPOBEAEHHA MeIUUHOL
pedopmu B YKpaiHi.

Bukiaaag ocHOBHOTO MaTepiajay JOCHigsKeHHS.
B Vkpaini npaBo rpoMaisaH Ha OXOPOHY 3/J0pPOB’A Ta
MeAUYHY JOIOMOTY rapanToBauo crarteio 49 Komcru-
Tymii YKpainm, B AKill 3a3HAYEHO, 1110 KOXKEH Mae€ IIPaBo
Ha OXOPOHY 3[0POB’ s, MEIUUYHY JOIIOMOTY Ta MEJUUHE
crpaxyBaHHA. OXOpOHA 3[0POB’ s 3a6e3I1eUyEThC Aep-
JKaBHUM (DiHAHCYBaHHAM BiTIOBIZHUX COIiaIbHO-EKO-
HOMIUHUX, MeJUKO-CaHITapHUX 1 03L0pOBUO-IPO(Di-
JaKTUUYHUX IIporpam. [lepsKaBa CTBOPIOE YMOBU JIJIs
e(PeKTUBHOTO i JOCTYIIHOTO JJIsI BCiX TPOMAaIAH MeIud-
HOT0 00CJIyroByBaHusA. [lep:kaBa cupuse PO3BUTKOBI
JiKyBaJbHUX 3aKJaJiB ycix opMm BiacHOCTI [2].

BaximBO0O CKJIam0BOI CTBOPEHHA AKICHOI iH-
nycTpii MmegmuHOTO 00CIYTOBYBaHHS B YKpaiHi €
OiAroTOBKA KBaJdi(piKOBaHUX MeIUUHUX IIPAIliBHU-
KiB i cTBOpeHHSA BiMOBiMHUX YMOB AJd IX QPYyHK-
IMiOHYBaHHSA B CUCTEMi MeIUYHOTO 00CJIyroByBaH-
Hs HaceJleHHA. 3aTOPYKOIO MTOBEePHEHHA AOBipu
VKPaiHChKUX MaIli€HTIB A0 BITYNBHAHOI MEIUITNHU €
BIOCKOHAJEHHS CUCTEMH BiJIIIOBiIaIbHOCTI MEIUUHNX
mpariBHUKIB B YKpaisi. [litkom oueBuaHO, 1110 6€3 CTBO-
PEHHS B IepPIITy Yepry HaJeKHUX BUPOOHUUMX i COIliaan-
HO-TIOOYTOBUX YMOB, 6€3 3aIIpOBayKeHHA HOBOI CICTEMU
OILJIaTH ITpalli, 3aXUIIEHOCTI MeINYHUX IIPAIliBHUKIB CH-
TyaIlifd B OXOPOHi 3J0POB’ A MOXKe TLIbLKY IIOTi PIITyBATUCS.
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ITurTaHHAM 3aXUCTy IIPAaB MeAUUYHNX IIPAIliBHUKIB,
HAa JKaJIb, IPUILIAETbCA HabaraTo MeHIlle yBaru, HiK 1ie
TOT'0 BapTe, a TOMY Ile IUTAHHA BUMAarae BperyJioBaHHs.
OT:xe, pO3TJITHEMO IIPOOJIEMHI aCTIeKTH Ta TePCIeKTUBYU
IUTaHb KPi3h IPU3MY PO3II0UaTOl B YKpaiHi MeguuHOI
pedopmu.

YuHHe 3aKOHOJaBCTBO IIepeadayvac iy HU3Ky IpaB
Ta 000B’A3KiB maIieHTiB Ta JiKapiB BiKe 3 MOMEHTY
3BEepHEHHA IMAl[i€HTa 10 MeIUUYHY TOIIOMOTY. 3a3Ha-
YeHi MUTaHHS PEryJII0I0ThCA TAKUMEU 3aKOHOTaBUNMU
aKTaMu, AK: 3akoH YKpainu « OcCHOBU 3aKOHOJaBCTBA
VYrpaiHu Ipo 0OXOPOHY 30POB’A», 3aKOH Y Kpaiuu
«IIpo 3axmcT mpaB cnoKMBauiB» , IIluBinbHUN KOJEKC
Vkpainu, Kpuminanbuuit Kogeke Ykpaiunu, Komexce
Yxpainu mpo agMiHicTpaTUBHI IpaBonopyIlleHH, Ko-
IeKC 3aKOHiB IIpo mpaiio YKpaiHu TOImo. SHAHHS Ta
BMiJjle BUKOPHCTAHHS X HOPM, He3BasKamu’ Ha X
HEJIOCKOHAJICTb, J03BOJISIE JOCATTH IOPO3YMIiHHA MisK
JiKapeM Ta Ial[iEHTOM i AK HACJiJOK MOKe ITOKPAIIUTH
pesyJabTaTu JiKyBaHH.

Bararo nmutaHb 3aIUIITAI0THCSI HEBPETYIHLOBAHUMU
II00 B3AEMO/IiI JTiKaps Ta maIieHTa, JiKaps Ta 3aKaagy
OXOPOHU 3I0POB’ s, a TAKO0K 3aKJIaly 0XOPOHU 3JJ0POB’
Ta JeprKaBu, caMe TOMY BKpail BaKJINBO 3aKOHOJaBUO
BperyJaioBaTH 3a3HaveHi nutauusa. Ha nyMKky moca-
moBIiB MiHicTepcTBa 3M0poB’ s YKpainu «JIikapchbka
npodecia Mae 6yTH He TIILKY IOBaYKHOIO, ajie i cTraTu
OCHOBOIO PO30y/IOBU €KOHOMIKY ¥ KpaiHM, HOJIiTUKH,
COIiaJIbHOI MOJTITUKY, TOXK HEOOXiaHO 3poduTH BCe, 11100
JIiKapchKe CIiBTOBAPUCTBO HAJEKHO 3ampaiioBaio» [3].

«Came cucTemMa OXOPOHU 3J0POB’ A Ma€ 3aXUIIaTH
npasa i 0yTu Takow, abu 1M030BU OyJIu HEeImoTPioHi,
1100 MpaBoBa Jiep:KaBa BUPIilllyBaja IUTAHHA He B CY/Ii,
a 0eamocepenHbO 0iJd JTisKKa IallieHTa, a TaKoK Y caMii
cucTeMi opradisairii Ta 3a0e3meueHHI AKOCTI MEeIUUHOTO
00CJIyTOBYBaHHA, i 11100 ITi TUTAHHS BUPIIITyBaJIUCT He
nocTdaKkTyM, KOJHU BiKe IOTPiOeH I0puCT, a Ha BUIIe-
pel:KeHHs, IPUYOMY TaKUM YHMHOM, 11100 TOPYIIIeHb
i OpUYUH AJIS IIOAAJBIIIOTO IIPAaBOBOTO Po36opy O0yJI0
AKHalMeHIe» [4].

CyuacHmuii cTaH cipaB moTpedye TepMiHOBOI po3-
POOKY Mi3aKOHHUX aKTiB, MIOTPIOHUX 1A «3aIyCKY»
pedopMu, B TOMY YHKCJIi HOPMATUBHO-IIPABOBUX aKTiB,
1o HeoOXigHi 1 peasisarii 3akony Ykpainu «IIpo
BHECEHHS 3MiH 0 JeAKNX 3aKOHOJaBUNX aKTiB YKpa-
1HU 111010 YOOCKOHAJeHHS 3aKOHOJABCTBA 3 MUTAHD
IifTBHOCTI 3aKJIaAiB OXOPOHU 3J0POB’a» [6].

OpuuM i3 Tpo0JIeMHUX IINTAHb € BiIMOBa maifieHTa
BiJ MeguuHOTO BTpy4YaHHs. BigmosigHo no cT. 43 3akoHy
Vipaiau «OCHOBU 3aKOHOZABCTBA Y KPaiHU IIPO OXOPOHY
3I0POB’A» YiTKO IIPONHUCAHO, 1[0, AKIIO BiACYyTHICTH
3TOU MOKe TIPUBBECTH 0 TAKKUX [JId MalieHTa Ha-
CIiKiB, JiKap 3000B’ A3aHUIL TIOMY I TOACHUTH. SIKIT0
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i micada pOTO MAaIli€eHT BiIMOBIAETHCA BiJl IIKyBaHHS,
JiKap Mae IpaBo B3ATH Bil HHOTO IIMCHMOBE IiATBEP-
JI'KeHHHA, a IPU HEMOXKJIMBOCTI 1OT0 OJlep:KaHHA — 3a-
CBiUUTU BiAMOBY BiIIOBIiIHUM aKTOM y IPHUCYTHOCTL
cBigkiB [1]. ITocTae BaskIMBe MUTAHHSA: XTO TAKUH CBi-
IoK? @opMaJabHO iHIITI MeIUYHI IPAIliBHUKY MOMKYTH
OyTH TAKMMU CBiIKaMU, IIPOTE Y CYAOBili IIPAKTUILL, CY
He Oepe [0 yBaru IOKasaHHA IHININX MeJUYHUX IPaIliB-
HUKIiB uepe3 3aiHTepecOBaHICTh CTOPiH, HE3BAYKAIOUU
Ha Te, 10 yCi CBigAKU 3a3ajieTiib MOnepeasKarThCA
PO KPUMiHAJBbHY BiIIIOBia/IbHICTE 3a JaUy 3aBiJOMO
HeIpaBAMBUX MOKAa3aHb. ¥ TAKUX BUIIAAKaX PEKOMEH-
IYETHCS 3aTyYaTH IHININX MAIiEHTIB 0 IIbOTO IPOIIECY,
OpoTe, IK 3HOBY K TaKU CBiIUMTh MPaKTUKa, HAJai
JiKapi MOXKYTh OyTH IPUTATHYTI 0 BiATIOBifaIbHOCTI
uepes PO3TOJIOIIeHH JJikapchbKol Taemunili. Heobxigme
yiTHe perjlaMeHTyBaHHSA IIbOTO TUTAHHS.

Heo6xinmo Buectu saminu 1o Kogexcy Yipainu mpo
aaMiHiCTpPaTUBHI IPaBOMOPYIIEHHS III0J0 aAMiHicTpa-
TUBHOI BiJIIOBiJa/IFHOCTI 32 CTBOPEHHS MEPEIIKO
MeIWYHUM IIPaIliBHUKAM i yac HaJaHHA MeJUIHOL
JIOTIOMOTH, 8 TAKOK 3aIIPOIIOHYBATH ITiICUJIEHHA KPU-
MiHaJBHOI BiIIIOBiJaIbHOCTI 3a ITOTPO3U, HACUILCTBO,
IIOCATAaHHA Ha JKUTTHA, 3aXOIJIEHHA B 3aDYyYHUKY, HaB-
MUCHE 3HUIIEHHA a60 MOITKOMKeHHI MaliHa MeIUYHIX
MpAaIiBHUKIB ITif Uac BUKOHAHHSA HUM CBOiX Oes3moce-
penHix cay:K060BuUX 000B’ A3KiB.

YuHHe 3aKOHOJaBCTBO HAJa€ MEeIUYHUM IPaIliBHU-
Kam yuMaJio npaB. IIpore 6isbIicTs HOpM, AKi mepemda-
YaloTh ITi TPaBa, 3aJIUIITAI0ThCA CYTO NeKIapaTUBHUMMH,
o HUX He po3po0bJieHi BiAmoBifHi mig3akoHHi aKkTH, a Ti,
110 €, YacTOo CyIepevaTb OOuH ogHoMy. Tak, Hanmpu-
KJaJ, Bizmosiguo o crarTti 77 S3akony Ykpainu «Oc-
HOBU 3aKOHO/JaBCTBa Y KpaiHU PO OXOPOHY 3[0POB’»
(«IIpodeciiini npaBa Ta minbru MeIUUYHUX i (hapMmalieB-
TUYHUX OPAIiBHUKIB») [1], 3ameKIapoBaHo IpaBo Ha
HaJIe)KHI yMOBHU IIPo(deciiiHol AiAIbHOCTI, TiABUIIIEHHSI
KBaJri(pixaiiii, mepemiAroToBKy He piflile O4HOTO pasy
Ha II’ITh POKiB, BiIbHMI BuOip anpoboBaHUX (popM,
MeTOxiB i 3aco6iB AisiTBbHOCTI, Ge3MIaTHEe KOPUCTYBAHHSA
COITiaJIbHOIO, €KOJIOTIYHOIO Ta CIEIliaJIbHOI0 MEINUHOIO
iHdopmariiero, 060B’A3KOBe CTPaXyBaHHA 34 PAXYHOK
BJIACHUKA 3aKJIAAy OXOPOHU 3[0POB’ A Yy pasi samomissaHs
IIKOAM IX JKUTTIO i 3IOPOB’I0 ¥ 3B’ I3KY 3 BUKOHAHHAM
mpogeciinnx 060B’A3KiB, coliaabHy JOIIOMOTY 3 GOKY
Jep:KaBU y pasi 3aXBOPIOBaHHA, KAJIiliTBa a00 B iHIITUX
BUTIAKaX BTPATH IPaIe3gaTHOCTi, BCTAHOBJIEHHSA V JepP-

JKaBHUX 3aKJaZaX OXOPOHU 3JJ0POB’ A CEPeIHiX CTaBOK
i mocaJoBUX OKJIAAiB HA PiBHI He HUIKYOMY Bin cepen-
HBOI 3ap00iTHOI IIIaTH IPaIliBHUKIB IIPOMUCIOBOCTI,
MiJBroBi yMOBU meHcifiHOTO 3a0e3meueH A, IiJIbroBe
HaJaHHA JKUTJA Ta 3a0e3meveHHs TeJe(OoHOM TOIIO.
BinpmricTs i3 3agexkIapoBaluXx IIpaB irHOPYIOThCS Ta
He BUKOHYIOTBHCS IeP:KaBOI0 BiKe IPOTATOM 0araTbox
pokiB[7].

3acayroBye Ha yBary i MOKJUBIiCTDb MOKPAIIeHHA
IIPABOBOTO 3aXUCTy MeIUYHUX MPAIiBHUKIB uepes 3a-
TBEePAKEeHHA MEeIUYHIX CTAHIAPTIB Ta IIPOTOKOJIiB HA-
MaHHS MeIUYHOI TOTTOMOTH HaCceJeHHIO, 3TiTHO 8 AKUMU
BU3HAYATUMYTHCA O0CATU Ta METOAU JiKyBaHHSA TOTO
YUY iHIITOTO 3aXBOPIOBAHHIA, 1, BiATOBiAHO, 060B’ABKU
Ta BiAIOBianbHICTh, MeIUUHUX IPAIiBHUKIB. Bigmo-
BigHO 1o crarTeil 15 Ta 44 3akony YKpainu «OcHoOBU
3aKOHOJABCTBA Y KPaiHU IIPO OXOPOHY 30POB’I», Ji-
Kapi 3000B’A3aHi y MeJUUHI IPaKTHUIl 3aCTOCOBYBATH
MeTOAM NPOPiIaKTUKU, JiarHOCTUKY i JIIKyBaHHA Ta
JikapcbKi sacobu, mo3BosieHi MiHicTepcTBOM 0XOPOHMT
3M0poB’a YKpainu.

Ha 'xainb, 1oBOAUTHCS KOHCTATYBAaTH, IO 3aTBEP-
JI:KeHi MeJnYHi cTaHgapTU Ta IPOTOKOJIU HOCATE CKO-
piire gekaapaTuBHUMA Ta OarKaHUIT XapaKTep uepes
BimcyTHiCTh MexaHi3MiB (hiHaHCOBOTrO 3a6e3neUeHHA IX
peadmisarrii. BigcyTHs cucTeMa 3araabHOOO0B’ A3K0OBO-
T'0 JepsKaBHOTO MeIUYHOTO CTPaXyBaHHA, AKa Aaja 0
3MOTY IIePepPO3MOAiIUTH KOIITH AJs 3a0e3neueHHs
000B’A3KOBOCTi BUKOHAHHSA YTBEPAKEHUX CTAHIAPTIB
Ta IPOTOKOJIiB.

BucHoBku. B ymoBax npoBeneHHA MequuHOI pedop-
MU BOAUAETHCA MOIITBHUM BUPIIIIeHHI MTUTAHHA IT0A0
COI[iaJIbHOT0, EKOHOMIUHOTI'0 Ta IIPABOBOT'0 3aXUCTY IIPO-
deciiiHOl JiAIBPHOCTI MEIUYHUX NPAIliBHUKIB MIJIIX0OM
IIUPOKOI'0 BIPOBAYKEHHA CTPaxyBaHHA npodeciiinoi
BiIIOBiTaIbHOCTI 3 IPOBIAHOIO POJLIIO V IBOMY CaAMO-
BpPAAHOI opraHisarii JikapiB i3 samyueHHAM By3bKoQa-
XOBUX MEINUYHUX I'POMAIChKUX 00’ € IHAHbD.

Mo:xHa criocTepiraTu, 110 Ha TepeHax HaIlloi aep-
YKaBU HAJIaeThCA IIepeBara 3aXucTy IIpaB IaIlieHTiB Ta
Maiiyke 30BCiM He IPUIiNIAETHCA yBara 3aXuCTy Ipas
MeIUYHUX NPaIliBHUKIB.

Bb6auaeThcsa HeOOXiZHUM BHECEHHS 3MiH 10 3aKOHY
Vrpainu «OcHOBU 3aKOHOJaBCTBA YKpaiHu PO OXOPOHY
30POB’A» 1151 3a6e3meueHHsI KOMILIEeKCHOT'0 BUPiIeH-
Hd TIpo0JIeM BU3HAUEHHS IIPABOT0 CTATyCy MallieHTa Ta
MeIMYHOTO MIPAaIiBHUKA, 1X IIpaB Ta 000B’ A3KiB.
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AHoTauig. CTarTs npucBsiYeHd BU3HAYEHHIO TA HAYKOBOMY GHA/I3Y AgMiHICTPATUBHO-NPABOBMX nepegyMoB TPaHchopma-
Ui a2papHOi HaykM 3 METOK M0gabLL020 GOPMY/IOBAHHS NPIOPUTETIB iHHOBALIIFIHMX MPOLeECiB B a2papHiii cgepi.

[lonnT Ha HAYKOBI 3HAHHS B Cepi CilbCbKO20 20CMOgapCcTBA 3ABXgHM 3AAMLLABCS BUCOKUM. OgHAK, Cb020GHI YkpaiHa 3ge-
6ibLLI020 3aCTOCOBYE 3ACTAPINI TA YACTKOBO HeepekTHBHI TexHOM02ii CibCbKO20CM0gapCbko20 BUPOOHMLTBA, HepeHTabesbHi
Ta TPygoMICTKi 0p2aHi3auiiiHo-ynpasaiHCbki MeTogu i gopmu. Hemae HanazogxeHoi B3aeMogii BUPoOHN4MX nigrnpueMcTs pe-
a/1bHO20 A2PApHO20 CeKTopa Ta CyOEKTIB iIHHOBALLi Yepe3 BigCYTHICTb BignpaLibOBAHMX MEXAHI3MIiB BAPOBAGXKEHHS HaYKOBMX
PO3po06OK, CMCTemMM PO3MOBCIOGXKEeHHS HAYKOBO-TeXHIYHOI iHPopmavlii Ta iHPopMyBaHHS KiHLIEBO20 CrioxXMBaya.

JlocnigykeHHs1 po3KpUBA€E HU3KY 0O'EKTUBHUX TA CYO'EKTUBHUX YNHHWKIB, SIKi C/Ty2YBAIN 3HKEHHIO BIIMBY HAYKWU TA BUKO-
PUCTAHHS BITYM3HAHMX HAYKOBUX PO3POOOK Y 2papHOMY BUPOOHULTBI. A TAKOX OKPeCItoe agMiHiCTpaTUBHO-NPaBoBi opmm
B/IMBY G151 NONIMLUEHHS CUTYaLil, Ika BUHUKAA 3 iHHOBALIMM B a2ApHiii cepi.

KntoyoBi choBa: AepapHa Hayka, TpaHcopmavis Hayku, iHHOBALI, HAYKOBA GisiIbHICTb, A2PAPHA MOAITUKA.

AHHOTaAUMsA. CTATbs MOCBSILLEHA ONpegeNneHuio 1 Hay4HOMY aHAM3y AgMUHUCTPATMBHO-MPABOBbIX MPegrochiioK TPAHC-
gopmaymm a2papHo¥i Hayku € Le/bio ganbHelille20 GopmMyaMpoOBAHMS MPUOPUTETOB MHHOBALMOHHbIX MPOLIECCOB B A2PAPHON
cPepe.

Cnpoc Ha HayyHble 3HaHWS B Cepe CebCKO20 X03AKCTBA BCeega OCTABA/ICS BbICOKMM. OGHAKO, Ce20gHs YKpamHa B oc-
HOBHOM MpUMeHsieT ycTapeBLUMe U YaCTUYHO HeIPPEeKTUBHbIE TEXHO02MM CebCKOXO3AVCTBEHHO20 MPOM3BOGCTBA, HEPEHTA-
GenbHble 1 TpygoeMKme Op2aHU3ALMOHHO-YNPABAeH ecKue MeTogbl U GopMbl. OTCYTCTBME HANAXEHHO20 B3AMMOGenCTBIS
MPOU3BOGCTBEHHbIX MPegrpusTHii peanbHO20 2PAPHO20 CeKTopa M CyObeKTOB MHHOBALMM M3-3a HEXBATKM OTPABOTAHHbIX
MeXaHW3MOB BHegpeHusi Hay4YHbiX pa3paboTok, CUCTeMbl PACTPOCTPAHEHHS HaYYHO-TeXHNYECKO uHpopMaLmm u MHGopmu-
POBAHUST KOHEYHO20 MOTpebuTes.

ViccnegoBaHme packpbiBaeT psig 00beKTUBHbIX M CyObeKTUBHBIX PaKTOPOB, KOTOPbIe MOCTY)XUIN CHIKEHUIO BANSHUS HAYKU
1 MUCMO/Ib30BAHUS OTEYeCTBEHHbIX HAY4HbIX pa3pabOTOK B a2papHOM MPOM3BOGCTBe. A TaKxke onpegenseT agMUHUCTPATyB-
HO-MPaBOBble OPMbI BO3GENCTBUS §1s1 yIydLLIeHNS CUTYaLMK, BO3HUKLLEN C MHHOBALMSMM B d2apHON cdepe.

KnioueBble cnoBa: a2papHas Hayka, TpPaHCHOPMALMS HAYKM, MHHOBALMM, HOY4HAS §esiTeNIbHOCTb, A2PApHast NONUTUKA.
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Summary. The article is devoted to the definition and scientific analysis of the administrative and legal preconditions for
the transformation of agrarian science in order to further formulate the priorities of innovative processes in the agrarian sphere.
The demand for scientific knowledge in the field of agriculture has always remained high. However, today Ukraine mainly
uses outdated and inefficient agricultural production technologies, unprofitable and labor-intensive organizational and mana-
gerial methods and forms. There is no well-established interaction between the production enterprises of the real agricultural
sector and the subjects of innovation due to the lack of exhausted mechanisms for the implementation of scientific develop-

ments, the system of dissemination of scientific and technical information and informing the end user.

The research reveals a number of objective and subjective factors that served to reduce the impact of science and the use
of domestic scientific developments in agrarian production. It also outlines the administrative and legal forms of influence to
improve the situation that arose with innovations in the agrarian sector.

Key words: Agrarian Science, Transformation of Science, Innovations, Scientific Activity, Agrarian Policy.

HOCTaHOBHa npo6aemu. PesysibraTu amaaisy co-
MiaJIbHO-€KOHOMIUHOTO PO3BUTKY arpolIpOMMUC-
JIOBOTO CEKTOPa OCTAHHIX POKiIB CTBEPIKYIOTH, IO
VYkpaiHa 31e0iabIIIOr0 3aCTOCOBY€E 3acTapiyi Ta yacT-
KOBO Hee(peKTHBHiI TeXHOJIOTIi cibChbKOTOCIOAAPCH-
KOro BUPOOHUIITBA, HepeHTabeJabHi Ta TPyAOoMicTKi
opraHisarifiHo-ynpaBJiHCcbKi MeTonu i ¢opmu. He-
Mae HaJaroAKeHOl B3aeMoAil BUPOOHWUMX MiATIpHM-
€MCTB pPeajbHOTO arpapHOro CeKTopa Ta Ccy0 e€KTiB
iHHOBAIIil Uepes BiICyTHIiCTH BiAmpaliboBaHUX Mexa-
Hi3MiB BIIPOBa}KeHHS HAYKOBUX PO3POOOK, CUCTEMU
DOSIIOBCIOKEeHHS HayKOBO-TexHiuHOI iHdopmaril
Ta iH(GOpPMYyBaHHA KIiHIIEBOTO cHIOXXKMWBada. Biacyrt-
Ha anmpoboBaHa e(eKTUBHA cxXeMa B3aeMO[ii HayKo-
BUX YCTAHOB 3 BIPOBAKYBAJbHUMU CTPYKTYPaAMMU.
Bkpaii Husbpka iHmHoBamilina akTuBHicTh B AIIK Ta-
KOJK ToB’s3aHa 3 Hee()eKTUBHUM OpPraHisalliiiHo-e-
KOHOMIUHMM MeXaHi3MOM OCBO€HHs iHHOBarii. Ile
TSITHe 3a cO00I0 CTAarHallilo B PO3BUTKY arpapHoi coe-
pH, Befe 40 3POCTAHHS TPYAOMICTKOCTi, cobiBapToCTi
i HUBBKUM KiJIbBKiCHUM 1 AKiCHMM IOKasHUKAaM IIPO-
OYKIii, 110 cymepeuuTh e(peKTUBHOMY COIliaJbHO-e-
KOHOMIUHOTO PO3BUTKY CilbCcbKOI MicmeBocTi. I ak
pes3yJabTaT — BCe IIe BHIIKYE IKICTh :KUTTA He TiIbKU
Ha ceJi, aje i B MacmiTabax Kpaidu B IiioMy.

Amnajis ocHOBHUX gociinskeHs i myOaikamiii. Ha
CLOTOAHIIIHIN NeHb TeOPEeTUYUHI i TpuKJIaaHi mpobie-
MU arpapHoOi HayKU HeOJHOPA30BO BUKJINKAJIU 3aIli-
KaBJIeHiCTh 3 OOKY BUEHUX-TTPAaBO3HABIIiB, 30KpeMa
B.B. ABep’anoBa, B.1. AuapeiinieBa, M. B. Bosocioka,
B.1. Kypuna, O. A. ITlinonpuropu, B. A. Mainbkoro.

O1iHIOI0UY 3HAYHUH BHECOK HAYKOBI[iB V BUPIIIIEHHSA
OUTaHb afMiHiCTPaTUBHO-TIPABOBOTO 3a0e3IIeUeHHA
arpapHoi HayKu, CJiJl 3a3HAUYUTH, III0 BKasdaHa Ipo-
6ieMaTUKa BCe OJHO 3aJIUIIAETHCA MAJI0O BUBUEHOIO
y 3B’sI3KY 3 Ii 6araToIniaHoBiCTIO, MiHJIMBICTIO Ta qM-
HaMiYHiCTIO.

®dopmyar0BaHHA Hijgel craTTi. [locaigxeHnHsa cups-
MOBaHe Ha 3/IiICHEeHHA aHAJIi3Y aIMiHiCTpaTUBHO-TIPABO-
BUX IIepeIyMOB TpaHchopMaliii arpapHoi HayKu 3 METOIO0
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IOAAJIBLIIIOTO BUBHAUEHHSA IIPiOPUTETiB iHHOBAIITHIX

TIpOIleCiB B arpapHiu cgepi.

Buraan ocHoBHOTO MaTepiaxy. Haxxans, ocTanHi 1Ba
IEeCATUJIITTA Y 3B’ A3KY 3 I[iJI0I0 HU3KO0I0 00’ €KTUBHUX Ta
Ccy0’€KTUBHUX IPUYUH BILIUB HAYKU Ta BUKOPUCTAHHS
BITUM3HAHUX HAYKOBUX PO3POOOK AK y IiJIOMY B €KO-
HOMIIIi HaIOl IepKaBu, TaK i B arpOIIPOMUCIIOBOMY
KoMILIeKci icToTHO 3HM3UBCA. [0 00’€KTUBHIX IPUYNH
HeoOXigHO BimHecTH:

e HeJOCTATHill piBeHb Ta PO3IOPOIIEHICTD AeP:KaBHO-
ro hiHaHCYBaHHA HAYKOBO-TeXHIUHUX ITPOTPaM MiK
HUBKOIO0 IIeHTPAJbHUX OPraHiB BUKOHABYOI BJIagu
Ta BiICYTHICTH Ai€BOI cucTeMM iX KOOpAMHATIIT;

® BiJICYTHICTH CHCTEMHU [IepP3KaBHOTO B3aMOBJIEHHA
HaYKOBOI IIPOAYKIIii 3 mogaJabpIInM MeXaHidMoM ii
BIIPOBAJKEHHS;

e BiCYTHICTH Aep:KaBHOI IOJITUKU 3aXUCTy BHY-
TPIITHBOTO PUHKY, IO IPU3BEJIO A0 0€3KOHTPOJb-
HOI eKcIIaHcil iHO3eMHUX TeXHOJIOTiil, cCOpTiB Ta iH-
IMIUX HAYKOBUX MPOJAYKTIiB.

OcHOBHUM Cy6’€KTUBHUM (h)aKTOPOM € KOHCEPBATU3M
Ta He3alliKaBJIEHICTh ¥ peaJbHUX IIePEeTBOPEHHAX HAY-
KOBUX IIPAIliBHUKIB y 3B’ A3KY 3 Bi/[CYTHICTIO MOTHBAITil
[1,c.4].

IIpoGiiema moJsisirae B TOMY, IO Ay K€ HU3BKUM 3a-
JINIIIAEThCS PiBeHb 3aTPe0yBaHOCTI pe3yJIbTaTiB arpap-
HOI HAYKU CiJIbCHbKOTOCIIOAAPCHKUM BUPOOHUIITBOM,
110 3aKOHOMiPHO ITPUBBOAUTH TAKOMK 0 BHUIKEHHA
axocTi 11 pyrKIionyBaHHA. ['oT0BHA IpUYMHA TOJIA-
rae B TOMY, II10 B YKpaiHi He chopMyBaincsa KPymIHi
ciibCchbKOTOCIIONAPChKI mignpuemMcTBa i He BigOyia-
cA PUHKOBA iHTerpaiis ¢gepMepchbKUX IOCIONAPCTB.
Ha mouatok 2008 p. maiizxke 70% rocmomapcTB Mau
B CBOEMY POBIIOPAIKEHHI ClIIbCHKOTOCTIONAPCHKI yriaaa
poamipom mo 100 ra, 1110 aBTOMAaTUYHO POOUTH IX He3maT-
HUMMU 10 BUKOPUCTAHHS CYYaCHUX JOPOTOBAPTICHUX
TeXHOJIOTiYHUX i TeXHiuHuUX 3ac00iB BUPOOHUIITBA.
o Toro ;X B arpapHOMY CEKTOpi Habupae 06ePTiB TeH-
IEeHIIis CKYIOBYBaHHA TOPTOBEeJIbHUM, (hiHAHCOBUM
Ta IPOMUCJOBUM KalliTaJoM KOPIOPATUBHUX IIPaB
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3aCHOBHUKIB ClJIbChKOTOCIOAAPChKUX ITiIIIPUEMCTB,
110 IPU3BOAUTH 0 BifUyKeHHA 3HAUHOI KiJIbKOCTi
yrings i3 cizbcbKorocmomapchbKoro BupooHuIrTaa [2].

OaHUM 3 acIeKTiB BUPIIIeHHA pALY mpobJeM, 1110
CTOATH Ilepe]] CiIbChKUM I'0OCIIOJapCTBOM ¥ KpaiHU ChO-
TOJHi € BUBHAUEHHA Ha JepPyKaBHOMY PiBHI NIUTaHb,
noB’A3aHuX 3 (GOPMYBAHHAM BiIIOBIJHUX HAayKOBOI,
HAYKOBO- OCBITHBOI i HAYKOBO-BUPOOHNUOI chep, AKi
B yMOBax 006’€KTHUBHOI BUBHAUEHOCTI arpapHuX IMpiopu-
TeTiB i pUHKOBUX BiHOCHUH, 110 (POPMYIOTHCS, MOTJIU O
CTaTH peaJbHUM [Ii€BUM UMHHUKOM HAaYKOBOTO 3a06e3-
neueHHA e()eKTUBHOTO PO3BUTKY arpolIPOMUCIOBOTO
BUPOOHUIITBA, 34ATHOTO IIPUCTOCYBATUCH 10 CBITOBUX
MIpOoIeciB arpapHOro BUPOOHUIITBA Ta MPOIOBOJILUOTO
puHKy[3, c. 111].

CyuacHU cTaH eKOHOMiKY KpaiHu oTpebye CTBO-
PeHHS HOBOI cCTeMU iHHOBAI[iMHOTO PO3BUTKY arpo-
IIPOMMCJIOBOTO CEKTOPY «arpapHa ocBiTa — arpap-
Ha HayKa — arpapHe BUPOOHUIITBO» i MOTJINOJIEeHHA
CITiBIIpaIli MeHTPaJIbHUX Ta MiCIIeBUX OPTaHiB BUKO-
HaBUYOI BJIaJU y BUpPilIeHH] TuTaHb QYHKIIIOHYBaHHA
i po3BUTKY arpapuoi ocBiTu Ta HayKu. Ha ganwuii gac
icHye mmpob6JieMa IIiArTOTOBKY BUCOKOKBAJIi(PiKOBaAaHUX
poGiTHHMUMX KaapiB, (paxiBIliB 3 BHUIIOIO OCBiTOIO Ta
BIPOBAIKeHHA BiTUN3HAHUX HAYKOBUX PO3POOOK
B arpOIIPOMUCIOBOMY KOMILIEKCi. PYHKITIOHYyBaHHA
arpapHOl OCBiTH Ta HAyKHU He IIOBHOIO MipOI0 BifmmoBigae
COIliaJIbHO-eKOHOMIUHNM IMOTpedaM CyCIiJIbCcTBa, PiB-
HIO POSBUTKY BUPOOHMIITBA Ta IIPOJOBOJILUOI 6e3meKn
nep:xaBu. i po3B’a3aHHSA IP006JIeM, 110 TOCTAHN
choToHi mepes arpapuuM cekropom Kabiner MinicTpis
Yrpainu npuiiHAB po3nopAmKeHHs «IIpo cxBaneHHA
Koumnenmnii pepopmyBaHHS i pO3BUTKY arpapHoi ocBiTH
Ta HayKu» [4]. CxBasena Konneniia BusHaumia, 1o
PpO3B’sA3aHHA NPOOJIEMU MOKJINBE 38 YMOBU pe)opMy-
BaHHA arpapHOI OCBiTU Ta HayKM i3 3aCTOCYBaHHAM
iHHOBAIIiTHMX TiAXOMAiB, IO JAaCTh 3MOTY ITiABUIITATH
iX AKiCcTh Ta pPe3yJbTaTUBHICTh, ePEeKTUBHICTH BUKO-
PHCTaHHS KaJpPOBOT0 Ta HAYKOBOTO IIOTEHIIiaIy raaysi,
3a0e3MeunT KOHKYPEHTOCIIPOMOKHICTh arpoIIpOMMUC-
JIOBOT'O CEKTOPY HAIliOHAJIBHOI EKOHOMIKHY Ta MigBUIITA-
T1 T0OPOOYT HAaCeJeHHS.

HamionanpHa akageMisa arpapHUX HayK Y KpaiHu
PpeasbHO OIIiHIOE CUTYAIlilo0, IO CKJIAJIACS HaBKOJIO POJIi
Ta MiCIld HaYKU B arpOIIPOMUCIOBOMY BUPOOHUITBL
i mykae mMaAXU DigBUINIeHHA Pe3yJIbTaTUBHOCTI Ha-
YKOBUX IOCJTiIKeHb, e)eKTUBHOCTI BUKOPUCTAHHSA
HaYKOBHUX PO3POOOK Ta 30IMKEeHHSI HAYKHU 1 BUPOOHU-
nTBa. 3 I[i€l0 METOIO PO3TIANAETHCA HU3KA IIePETBOPEHb
opraHisariiHo-CTPYKTYPHOI CUCTEMU; CUCTEMHU ILJIaHY -
BaAHHSA Ta BUKOHAHHSA HAYKOBUX JOCJIiI)KeHb; CUCTeMU
iHHOBAMiTHOTO MPOBANANHTY; CUCTEMHU YIIPABJIiHHA
Ta MeXaHi3MiB BBAEMOBITHOCUH HayKOBUX YCTAHOB Ta

ixHiX eKcrepuMeHTaJ bHUX 0a3. Tax, HAAH pospobu-

Jia KOHIIETIIi0 PO3BUTKY arpapHoi HayKu B CYYaCcHUX

eKOHOMIUHUX YMOBaX, OCHOBOIO SIKOI € iHHOBaIliliHA

cupAMoBaHicTh. OCHOBHI HATIPAMU PO3BUTKY HAYKMU,

BUKJIaJIeHi B KOHIIEMIIii, mepea0ayatoTh:

® CTBODEHHS Ii€BOI CUCTEMU 3aMOBJIEHHA Ha HAYKO-
BY IPOAYKIliio, iKa (hiHAHCYEThCA AepPrKaBoio (ue-
pes MiHicTepcTBO arpapHoi MOJIITUKY, IIPU I[BOMY
GYHKIIA KOOpAMHAILil HAYKOBUX JOCJiIKEeHb II0-
kaanaerbea Ha HAAH Vkpainwm);

e Iepexij Ha iHHOBaIillHY MOJeJIb PYHKITIOHYBaHHA
i po3BUTKY, AKa IIOBUHHA 3a0€3IIeUNTH KOHKYPEH-
TOCIIPOMOXKHICTE Ta KOMEPIIifiHY IpuBaOJIUBiCTH
HayKOBO-TE€XHIUHOI MPOAYKIIil Ha PUHKY HAYKOEM-
HOI IPOAYKITLii;

e OITHMiBaIlil0 cucTeMHu arpapHoOi HAYKU OJId KOH-
IeHTpaIii MaTepiaJbHO-TEXHIUHUX, KaAPOBUX 1 (i-
HAHCOBUX PEeCcypciB Ha BUPIIIeHHS IIPiOPUTETHUX
saBnaus AIIB;

e (GopMyBaHHA CHCTEMU ILJIAHYBAHHS Ta BUKOHAHHSA
HayKOBO-TeXHIUHUX IIporpaM IIiJ iHHOBaLiiHy Mo-
JIeJib;

® CTBOPEHHS Ai€BOI CHCTEeMU iHHOBAIlilfHOTO IIPOBA-
AWHTY;

e (opMyBaHHA HOPMAaTHMBHO-3aKOHOJZABUMX MeXa-
HisMiB, aKi 0 3abes3meuynyiu 3aayUeHHA iHBECTHUITil
y OOCJiIHI rocriogapcTBa akaaeMii 3 MeToio iHHOBA-
IifTHOTO PO3BUTKY OCTAaHHIX, CTBOPEHHS XOJIAUHTIB
3a raJiy3eBUM IIPUHITUIIOM Ha IXHil 6a3i Ta BUKOpPU-
CTAHHSA YaCTUHU HNPUOYTKY Ha (iHAHCyBaHHSA IIPi-
OPUTETHUX HAYKOBUX HAIIPAMiB, OHOBJIEHHSA MaTe-
piampHO-TexHiUHOI 6a3u ycTaHoB [1, c. 4].

3asHaueHi mepeTBOPEeHHA JaAyTh 3MOT'y 3a0e3IIeUnTHI

KOHKYPEHTOCIIPOMOXKHICTh Ta KOMEPIiHY ITPpUBa0IN-

BicTh HayKoBO-TexHiuHOI mpoayKiii HAAH Vkpainu Ha

PUHKY HaYKOEMHOI IPOAYKITil Ta HO3UTUBHO BILINHYTU

Ha PO3BUTOK arpoOIIPOMUCJIOBOTO BUPOOHUIITBA.

Buxogsuu 3 akTyaJlbHOCTI HagsBHUX B Y Kpaiumi
mpobJieM, BUPIIIeHHA AKUX IIOTPeOye HAYKOBOTO 3a-

Oe3meueHHs, HAH6G1JIBII IPIOPUTETHUMY HAIPAMaMU

JIep:KaBHOI MiATPUMKE y chepi HAYKOBOTO PO3BUTKY

MaloTh CTATH:

e PO3POOKM BITUMBHAHUX HAYKOBUX KOJEKTUBIB,
CIIPAMOBAHUX Ha 3a0e3MeUeHH A TeXHOJIOTiUHOTr0 PO3-
BUTKY TaJIy3€el arpoIpoMUCIOBOTO BUPDOOHUIITBA;

e MIPUKJAMHI JOCHiMKeHHA 1 TexHOJOorii, B AKUX
VYkpaina Mae 3HaUHUI HAYKOBUU, TeXHOJIOTIUHU
Ta BUPOOHUUYUI IIOTEHIIiat, i, AKi 3maTHI 3abesie-
YUTHA BUXiJ BiTUMBHSAHOI arpoIrpoMHCJIOBOI MpPO-
IYKIil Ha CBiTOBUI PUHOK;

e BHUIIA OCBiTa, MiATOTOBKA HAYKOBUX i HAYKOBO-IIE-
JaroriuvHuX KaJApiB 3 IPiOpUTETHUX HAIIPAMIB Hay-
KOBO-T€XHOJIOTiUHOTO PO3BUTKY
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® pPOo3poOKa HAYKOBUX 3aca] Mepexoay rajaysei arpo- OyTu MOKJIaJeHO IPUHITUIIYA BiATTOBiTHOCTI OCHOBHUX
IPOMMKCJIOBOTO BHUPOOHUIITBA HA IHHOBAIliMHUII  HaOpPAMiB HAYKOBO-TE€XHOJIOTiUHOTO PO3BUTKY raJrys3eii
ILJIAX PO3BUTKY; arpoIpOMUCIOBOT0 BUPOOHHUIITBA TOJIOBHUM IIPO0IeMaM
¢ DO3MIINPEHHA Mi’KHAPOZHOTO HAYKOBO-TEXHIUHO Ta MEPCIEeKTUBAM PO3BUTKY CYCIiJILCTBA, IIOTUTY Ha-
CHiBpOOITHUIITBA 3 MPIOPUTETHUX HANPAMIB PO3- YKOMiICTKOI mponaykilii Ha BiTumsHAHOMY i cBiTOBOMY

BUTKY arpoIIPOMMCJIOBOT0 BUPOOHUIITBA; punkax. HeobxigHo 3abesmeunTy KOMGiHOBaHMH i Axisn
e cucreMa iH(OpPMAIilHOrO Ta MaTepiaJlbHO-TeXHiu- 0 HiATPMMKHU BiAIOBIAHMX HAIIPSIMIiB HAYKH i TeXHiKH,
HOTO 3a0e3eueHHA HAYKOBOI AisabHOCTI [5]. AKUN mepeadauae piHaHCyBaHHSA AePyKaBOIO IIPUKJIAL -

Bucnosku. Cucrema (popMyBaHHA i peasisaliii gep-  HUX JOCTiI/KeHb, a TAKOK CTBOPEHHS Ta BIIPOBAIKEHHS
JKaBHUX IIPiOPUTETIB y chepi arpapHOl HAYKHU Ta TeX- PUHKOBUX HAYKOBO-TEXHOJIOTIUHMX iHHOBAIi# y cdepi
HOJIOTiIi MOoTpebye BAOCKOHAJNIEHHA. B ii OCHOBY Mae  HOPiOPUTETHUX IPUKJIATHUX TOCIIIKEHb.

Jireparypa

1. T'osoBKO A. ArpapHa HayKa: rogyBaJbHUILA uu HaxJaioHunA? / Araroiii I'onosko // 3epkaso Tuxuasa. — 2010. —
Ne 29 (809). — C. 4.

2. IIpo PexomeHnparliii mapjiaMeHTChKUX CIIyXaHb Ha TeMy: «CTpaTeris iHHOBaI[ifiHOTO po3BUTKY Y Kpainu Ha 2010—-2020
POKM B yMoBax riobasizamiinux BukJuKiB»: ITocranoBa Bepxosuoi Pagu Ykpainu Bix 21 sxoetaa 2010 p. / BizomocTti
BepxoBHuoi Pagu Yxpaiau. — 2011. — Ne 11, — Cr. 72.

3. ITaxomoBa A. O. OpranisarniiiHo-ipaBoBi aceKTu Tpaucdopmaiiii arpapaoi Hayku Ykpainu / A.O. ITaxomoBa: ma-
Tepianu MikHapoaHol HayKoBO-IpaKTUUHOI KoH(epeHiItii [ «I[IpiopureTHi HAIPAMKY PO3BUTKY IIPAaBOBOI cucTeMu Y Kpai-
HU» |, (M. JouensK, 25—26 :xoBTHA 2013 pory). — Xepcon: Bugasuuunii gim «I'exrbBetura», 2013. — C. 110-112.

4. IIpo cxBanenas Konmeniii pedopMyBaHHs i pO3BUTKY arpapHoi ocBiTu ta HayKu [ EnexkTponuuit pecypc]: Posmopsa-
mxenns Kabinery MinicTpiB Ykpainu N279-p Big 6 kBiTHa 2011 p. / Pexum moctyny mo mok.: http://zakon2.rada.gov.
ua/laws/show/279-2011-% D1% 80

5. IIpo sarBepmkernHa KoHIenmii HayKoBO-TeXHIYHOTO PO3BUTKY rayiy3eil arporpoMMICJIOBOr0 BUPOOHUIITBA Y KpaiHu
Ha nepiox no 2015 pory [Enexkrponnuii pecypc]: Hakas MinicTepcTBa arpapuoi nonituku Ykpainu Big 10 kBitua 2008 p. /
Pexxum goctymy mo mox.: http://www.uazakon.com/documents/date _bo/pg gwgfow.htm

References

1. Gholovko A. Aghrarna nauka: ghoduvaljnycja chy nakhlibnycja? / Anatolij Gholovko // Dzerkalo tyzhnja. —
2010. — # 29 (809). — P. 4.

2. Pro Rekomendaciji parlamentsjkykh slukhanj na temu: «Strateghija innovacijnogho rozvytku Ukrajiny na 2010—
2020 roky v umovakh ghlobalizacijnykh vyklykivs: Postanova Verkhovnoji Rady Ukrajiny vid 21 zhovtnja 2010 r. // Vi-
domosti Verkhovnoji Rady Ukrajiny. — 2011. — # 11. — St. 72.

3. Pakhomova A. O. Orghanizacijno-pravovi aspekty transformaciji aghrarnoji nauky Ukrajiny / A.O. Pakhomova:
materialy Mizhnarodnoji naukovo-praktychnoji konferenciji [ «Priorytetni naprjamky rozvytku pravovoji systemy Ukra-
jiny «], (m. Donecjk, 25—26 zhovtnja 2013 roku). — Kherson: Vydavnychyj dim «Gheljvetyka», 2013. —S. 110-112.

4. Pro skhvalennja Koncepciji reformuvannja i rozvytku aghrarnoji osvity ta nauky [Elektronnyj resurs]: Rozpor-
jadzhennja Kabinetu Ministriv Ukrajiny N279-r vid 6 kvitnja 2011 r. / Rezhym dostupu do dok.: http://zakon2.rada.
gov.ua/laws/show/279-2011-%D1% 80

5. Pro zatverdzhennja Koncepciji naukovo-tekhnichnogho rozvytku ghaluzej aghropromyslovogho vyrobnyctva
Ukrajiny na period do 2015 roku [Elektronnyj resurs]: Nakaz Ministerstva aghrarnoji polityky Ukrajiny vid 10 kvitnja
2008 r. / Rezhym dostupu do dok.: http://www.uazakon.com/documents/date_bo/pg gwgfow.htm

14



// MesxayHapoaHbiit HayuHbin xypHan «MHTepHayka». // AbMuHucTpaTMBHOE NpaBo, PUHAHCOBOE NpaBo,
Cepus: «lOpupuueckue Hayku» // Ne 5(5), 2017 uHdopmauuoHHoe npaso //

YIK 342.922:356.35-027.2
Cremtok Cepriii IlerpoBuu
ad’tonKkm Kagedpu npasogozo 3a6e3neuenns
Biiicvro6020 incmumymy Kuigcvkoz0 HaUioHAIbHO20
ynisepcumemy imeni Tapaca Illesuenka
Cremtox Cepreii IlerpoBuu
adsloHKmM Kagedpvl npasosozo obecneweHus
Boennozo uncmumyma Kuegckozo HayuonalbH020
yrusepcumema umenu Tapaca Il eéuenko
Stetsiuk Serhiy
Adjunct of the Department of Legal Support of the
Military Institute of Taras Shevchenko
National University of Kyiv

®OYHKUIT OPUANYHOI CNYXXBU MIHICTEPCTBA OBOPOHU YKPATHM:
NOHATTA TA KJIACU®DIKALLIA

®OYHKLUU IOPUUYECKON CNTY)Xbbl MUHUCTEPCTBA ObOPOHbI YKPAUHDI:
NMOHATUE U KTACCUDOUKALIUA

FUNCTIONS OF THE LEGAL SERVICE OF THE MINISTRY OF DEFENSE OF UKRAINE:
CONCEPT AND CLASSIFICATION

AHOTaWif. Y CTATTi gOCNig)KeHO 3a2a/bHI MOHATTA GyHKLIIA. BuaHayeHo, wo GyHKUii € noXigHMMu Big 3aBJaHb i po3kpu-
BAIOTb 3MICT gisiIbHOCTi BYgb-IK020 OP2aHY gepKaBHOI BAAgu. BUxogsaum 3 0p2aHi3auifiHoi CTPYKTYpy Ta 3aBgaHb, SIKi CTOSITb
nepeg op1UguyHoio ciyx6oto MiHicTepcTBa 060poHM YKpPaiHu, y CTATTi po32/1sIHYTO KOHKPeTHI PYHKLIT geKinbKoxX if CTpyKTypHMX
nigpo3ginis. 3anponoHoBAaHO KAAcuikyBaTn GyHKLIi topUguyHoI cyxou MiHicTepcTBa 0O0POHM YKPaiHM LWSIXOM BUGiNeHHS
TPbOX OCHOBHMX O/10KIB: 1) 3a2a/1bHi PyHKLUIT; 2) cnewianbHi PyHKLUIi; 3) gonomixHi PyHKui.

Pasom 3 uum aBTOPOM MigKPECTIOETHCS, L0 geTaabHe GOCTIGKeHHS! PYHKLIN IopugnyHoi ciyxbm MiHicTepcTBa 060poHH
YKpaiHu MaTume NpakTUyHe 3HA4eHHs Y MigBULLeHHI ePeKTUBHOCTI iil gisiIbHOCTI 30 paxyHOK M0ga/IbLL020 BJOCKOHA/IEHHS! Op-
2QHI3ALiHO-LITATHOI CTPYKTYPH, HA/IA20gXKEHHS B3AEMO3BA3KIB MiX Nigpo3ginamu pi3Hux piBHIB Ta iHLLe.

Kntouosi cnosa: MinictepctBo 060poHu Ykpainu, 36posiHi Cumm Ykpainu, npasosa poboTa, toprugnyHa cayx6a, QyHKLi.

AHHOTaums. B cTatbe McciegoBaHbl obwme noHsTIs GyHKumid. OnpegesneHo, 4To GYHKLMM SBASIOTCS MPOM3BOGHbIMU OT
30gay 1 packpbiBaloT COgepxxaHue gesTenbHOCTH 106020 0p2aHa 20CYgapCTBEHHOM BAACTH. Mcxogs M3 0peaHU3ALMOHHON
CTPYKTYpbI M 30gay, KOTOpble CTOST nepeq 1oprugnyeckoit cnyxo6oi MuHucTepcTBa 060poHbl YKpauHb, B CTATbE PACCMOTPeHbI
KOHKpeTHble PYHKLMN HECKO/IbKMX ee CTPYKTYPHbIX NogpasgesneHnii. [IpegnoxeHo kaaccuduumpoBate GyHKLMM 0pUgUYeckoi
cnyObl MuHNCTepCcTBA 000POHBI YKPaUHbI MyTem BbigeneHuns Tpex 0CHOBHbIX 6/10k0B: 1) obLume GyHKLuuM; 2) crieumnanbHble
¢yHKLMM; 3) BCiomoaTesibHble PYHKLMN.

BmecTe ¢ 3TMM aBTOPOM M0guepKMUBAETCS, YTO geTasbHoe UCCIeqoBaHue GyHKLMI pUguyeckoi ciybbl MuHucTepcTea
000pOHbI YKpanHbl bygeT umeTb MpakTuyeckoe 3HayeHne B noBbleHn IPPeKTUBHOCTI ee gessiTeIbHOCTH 3a cyeT gasbHeli-
LWe20 COBEpLLIEHCTBOBAHMS OP2AHU3ALMOHHO-LUTATHOVN CTPYKTYPbl, HAAKMBAHMS B3AMMOCBS3e Mexgy nogpasgeneHnusmm
pa3/In4HbIX ypPOBHEN 1 npoyee.

KntoueBble cnoBa: MyHNUCTepCTBO 000POHbI YKpanHbl, BoopyeHHble Cuibl YKpauHbl, MpaBoBas pabotd, opuguyeckas
cnyx6a, PyHKLMM.

Summary. The article deals with general concepts of functions. It is determined that functions are derived from tasks and
reveal the content of the activities of any governmental authority. The specific functions of the structural divisions of the Legal
service of the Ministry of Defense of Ukraine are reviewed according to its organizational structure and tasks. It is proposed to
classify the functions of the Legal service of the Ministry of Defense of Ukraine by distinguishing three main blocks: 1) general
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functions; 2) special functions; 3) auxiliary functions. The author emphasizes that the further study of the functions will be of
practical importance in improving the efficiency of the Legal service of the Ministry of Defense of Ukraine.

Besides, the author emphasizes that a thorough study of functions of the Ministry of defense of Ukraine will be of practical
importance in development of its efficiency, by means of improvement its staff and organization structure, creation of intercon-

nections among different level units, etc.

Key words: Ministry of Defense of Ukraine, Armed Forces of Ukraine, legal work, legal service, functions.

HOCTaHOBRa npo6aemMu. BepXoBeHCTBO 3aKOHY €
OnHi€I0 3 000B’A3KOBUX O3HAK IIPABOBOIL JIepiKa-
BU, 0 TOOY/IOBU AKOI IIParLyTh 6araTo Kpaid, y TOMY
yuci 1 YKpaina. [locarHeHHA BKa3aHOI MeTH 3aJe-
JKUTD BiJl HaJIeKHOTO BUKOHAHHSA CBOIX (DYHKIIiN mep-
sKaBHUMHU opraHaMu. CbOTOMHI He BUKJINKAE KOTHUX
CYMHiBiB HeOOXiZHiCTh iCHYBaHHA Y KOKHOMY OpraHi
nep:KaBHOI BJaIX YiTKO OPTaHi30BaHOI Ta BUCOKOMIPO-
deciiiHol TopUAMYHOL CIIYKOU.

st sabesmneueHHs 3aKOHHOCTI (QYHKI[IOHYBaHHA
BCiX JIAaHOK ympaBJiiHCHKOI cucTemu MiHicTepcTBa 060-
poru YKpainu (gamxi — Mino6oponn) Ta 36poiiaux Cuia
Yipainu y ix cTpyKTypi nepexbadeHi nigposaiau opu-
IWYHOI cyK0u (MOMiYHMKY KOMaHIUPiB (HaUaJIbHUKIB)
3 IIPaBOBOI POOOTH, FOPUCKOHCYJIBTH), IKi B CYKYIIHOCTL
IpeACcTaBIAITEL COO0I0 IIiJIiCHY CUCTEMY IOPUINIHOI
cay:x6u MiHoGopoHHU.

B ymoBax HemonaBHix 3Miu 10 KorctuTytii Yrpainu
1010 TIOPAAKY 3AiliICHEeHHS IPeACTABHUIITBA OPTaHiB Jep-
JKaBHOI BJIaJU B CyaX, a TAKOK pedopMyBaHHA SOPOMHIX
Cun YKpainu Ta ix mpoTuaii BilicbKOBil arpecii Ha cxomi
KpaiHu, ONHUM i3 3aBAaHb BiliCbKOBOTO KOMaHIyBaHHSA
TIOBUHHO CTaTH YIOCKOHAJIEHHS (hYHKI[iOHAJIHFHO-OPTaHi-
3aIifTHOI CTPYKTYPH Ta SAKOCTi POOOTH IOPUAUUHOL CIYKOU
Mino6oponu. IIpu 11bomMy peasisaliist IIbOro 3aBIAHHSI Ma€e
OIMPATHUCS Ha CHiJIbHI HAYKOBO OOI'PYHTOBaHiI BUCHOBKU
1 pekoMeHaIlil HAYKOBI[iB Ta MPAKTUKIB.

AHanis ocTaHHIX MocCHimKeHb i myOmikaImiii.
DYHKITIN OPTaHiB Jep:KaBHOI BJaAu JOCUTH YaCTO JI0-
CIiKyBaJIocs y IpaImdaX BUeHUX y ranysi Teopii gep-
*KaBHOT'O YIPABJiHHSA Ta aAMiHicTpaTUBHOTO IpaBa,
sokpema ®. Teitnop [1], I'. Emepcoxn [2], A. Paitons [3],
B.B. ABep’anos[4], I'.T. 3abapuuii [5], B. C. IIpouina
[6] Ta im11i v cBOIX mpalsax YMMAaJIo YBaru MPUIiIAIN
IOCTIMKeHHAM (PYHKIIiN, IX BUAIB Ta MposaBiB. ®yHKITIL
IOPUANYHUX CJIYKO JOCTiIKyBaNUCh Y IPAISgX YKpa-
incerKkux BueHuX A. M. Kicens [7], II.B. €Epemees [8] Ta
JI. B. Tpodimosa [9].

DopMyIIOBaHHA I[iJIeH CTATTI (IIOCTAHOBKA 3aBIaH-
HA). MeTa monsarae y Tomy, 1o 6 Ha OCHOBi mpaiib
BUEHHUX-IIPABHUKIB 1 HOPM Iif0u0oro 3aKOHOJABCTBA,
oxXapaKTepu3yBaTH AiAJbHICTh OPUAUYHOL CAYKOU
Mino60opoHYM, POSKPUTHU HOHATTA Ta 3AIACHUTH KJia-
cudikariro npodeciinux GyHKIiN 11 cTPYKTYyPHUX
migposminis.
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Bukiian ocHoBHOro MaTepianxy. Byab-axkuii opran —
cy0’eKT yIIPaBIiHHA HATIIeHUH TeBHUMU 3aBIaHHIMU,
y IKUX PO3KPUBAETHCA MeTa (PYHKIIIOHYBAaHHS IIHOTO
oprany. Kpim 115010 1[I BUKOHAHHS 3aBIAaHb Ta JOCAT-
HEHHs MeTHU, Ha Cy0’e€KT YIIPaBJIiHHS MOKJIaJal0ThCA
neBHi QyuKIlii. PYyHKIIA — 11e 0608’ A3KU, 3B’ A3a-
Hi 3 gigapHicTIO, Tocamoro Joguau [10, c. 505]. ITpu
npomy cayiriao 3asuauae B. C. IIponina, 110 QyHKIiA
opraHy BKasye, III0 K caMe IOBHUHEH POOUTH SaHUKi
opraH ympasJiHH4A [6, c. 58].

Came pyHKIIII mepenbauatoTh OCHOBHI HATTPAMKM
OisJIBHOCTI OpraHiB gepsKaBHOI BJIaAM, KOJO i1X IIPO-
ImecyaJbHUX Aiil, cIIpaB, poOOTHU 10 3AiHiICHIOIOTHCSA
B IOPAJKY, YCTAHOBJIEHOMY 3aKOHOJaBCTBOM. DYHKITIT
XapaKTepu3yoTh 3arajbHy, TUIIOBY B3a€MO/IiI0 MisK
cy6’ekTamu i 06’eKTamu, CTiliKi, BifHOCHO camocCTitiHi,
creriajgisoBaHi BUaM AisabHOCTI B3arasi. Byab-aki gep-
JKaBHi OpraHu, 3[1CHIOIYY ITOKJIaJieHi Ha HUX (PYHKITT,
3a0e3Meuy0Th pearisalliio 3araJbHuX QYHKITIOHATBHUX
3aBJlaHb TAKOTO Oprany. Buxonaum 3 boro KOKHa
3 QyHKIIiH, TOKJIaAeHUX HAa OPTraH, KOHKPETUBYETHCA
Y OYHKIiAX HOr0 CTPYKTYPHUX MiPO3aiiiB, a QyHKIil
CTPYKTYPHUX IMiAPO3AiJIiB PO3NOAINAIOTECA ¥ (hopMi
dyHKIioHAIbHUX 000B’A3KiB iX MocamoBux ocib.

3a cyuacHUX YMOB, KOJHU B Jep:KaBi BigOyBamOThCA
pedopmartiiini mpoiecu, ocobJIMBOTO 3MicTy HaOyBae
IOpUANYHE 00CIYyTrOBYBaHHA AisAJILHOCTI OPraHy JepsKaB-
Hoi Baanu. [llupoke Koo 3aBHaHb Ta QYHKILIH 1040
3abe3meueHHa 3aKOHHOCTI B AissabHOCTI MiHOOODOHM]
Ta 36poitHux Cua YKpaiHu, 3aXUCTy 1X IpasB i 3aKOH-
HUX iHTepeciB, po3pob/ieHHS HOPMAaTHUBHO-IIPABOBUX
aKTiB 3 OCHOBHUX HAIPAMKIB IX ZiAJIbHOCTI BUKOHYE
opugnuHa cays:x6a MiHo6opoHH.

¥ BigmoBigrOCTi K0 IloJTOXKEHHSA PO IOPUAUYHY
cay:x0y MinicTepcTBa 060poHu YKpaiHu, 3aTBepAsKe-
HOro HakasdoM Mino6oponu Bix 16.05.2016 poxy Ne 259
«ITuranusa ropuauuHoi cay:x6u MinicTepcTBa 000pOHMI
Vxpaiuu» [11], ocHOBHUMY 3aBIaHHAMH HiApPO3MiaiB
opUANYHOIL cIy:K6u MiHOOOPOHU € opraHisailisa mpaBo-
BOi po0OTH, CIIPAMOBAHOI HA IpaBUJIbHE 3aCTOCYBaHHS,
HEYXWJIbHE TOTPUMAaHHA Ta 3aI00iranHa HeBUKOHAHHIO
BUMOT 3aKOHOJAaBCTBA, IHIIINX HOPMATUBHUX aKTiB
y Mino6oponu, 'enepanpHOMY miTabi 36poitHux Cui
Yxkpainu, opranax BiiCbKOBOT'O YIIPDABJIiHHSA, BiiCbKO-
Bi#t wactuui A0515, BifichKoBUX yacTHHAaX (yCTaHOBAX,
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opramisarisax), mianpueMcTBax, IPeACTaBHUIITBO iHTe-

peciB Mino6oponu, I'enepaibHoro mrady 30poiaux Cu

VYxpainu, opraHiB BilicbKOBOT'O YIIPABIiHHS, BiICbKOBOI

vyactuau A0515, BificbKoBUX uacTuH (opraHisariii,

YCTaHOB), MiATTPUEMCTB Y CYAaX, a TAKOK IIPaBUJIbHE

3aCTOCYBaHHA, HEYXUJIbHE JOTPUMAaHHA Ta 3amobiran-

HS HEBUKOHAHHIO BUMOT 3aKOHOIaBCTBA IX IIOCAaI0BU-

MU ocobaMu Iiff Yyac BUKOHAHHSA IIOKJaJeHNX Ha HUX

3aBHaHb. Kpim Toro, mig uac 30pofiHOT0 KOHQIIKTY

BifICBKOBOCJIYKOOBIIi IOPUAUYHOIL CIYKOU BUKOHYIOTH

000B’ A3KY IOPUANUHNX PASHUKIB BIiAIOBIIHIX KOMAaH-

IupiB (HaUaJIbHUKIB) 3TiTHO 3 HOPMaMU MisKHAPOTHOTO

ryMaHiTapHOTO IIpaBa.

Buxopsaum i3 3aBgaHb, AKi CTOATH Iepes OPUIUIHOIO
cay:x6010 MiHOGOPOHY PO3TIIAHEMO KOHKPETHI (DYHKITIT
ii CTPYKTYPHUX MiAPO3AiIiB: IOPUAUYIHOL CIYKOU ata-
paty MiHOGOPOHY Ta OPUANYHOIL CAYKOU (MIOMiUHUKA
KoMaHaupa (HauaJIbHIKA) 3 IPaBOBOI poOOTH, IOPUCKOH-
cyabra) I'eHepanbHOro mtady 36poitaux Cun YKpainu,
oprany BiiCbKOBOTI'O YIIPaBJIiHHSA, BiiCbKOBOI YaCTHUHU
A0515, BiticbkoBOI yacTuHY (yCTaHOBU, Opraxisarii),
OigmrpreMcTBa.

Or:xe IopuguuHa cays:xkba anapaty MiHoO6opoHu,
BiATIOBiTHO KO MOKJIaJeHUX Ha Hel 3aBaHb:

— opraHisoBye Ta 0Oepe yuacTh y 3abesmeueHHi pea-
Jisarmii gep:KaBHOI TPABOBOI MOJITUKYW Y BOEHHIN
cepi, chepi 000poHU i BifichKOBOTO OY/IiBHUIITBA,
Po3po06JIeHHSA IPOMO3UIIiil ITO0 i1 BAJOCKOHAIEHHS
Ta B YCTAHOBJIEHOMY HNOPAJAKY BHECEHHS 1X Ha PO3-
raan IlpesumentoBi Yikpainu ta Kabimery Mimi-
cTpiB YKpaiHny;

— GesmocepeIHLO PO3PO0JIAEe Ta Gepe ydyacThb y poO3-
poOJeHHI IIPOEKTiB HOPMAaTUBHO-IIPABOBUX AaKTiB
3 IUTaHb, II[0 HaJEeXaThb 40 KomiereHIil Mino6o-
poHu;

— IepeBipsde Ha BiANOBiAHICTH 3aKOHOLABCTBY 1 MiK-
HapOAHUM [IOroBOpaM ¥YKpalHU IIPOEKTiB HaKasiB
Ta iHIIMX aKTiB, [0 IMOJAOThCA Ha migmme Mimi-
cTpy obopoHm YKpainu, morom:kye (Bisdye) ix 3sa
HasBHOCTI Bi3 BiAMOBiAHMX KepiBHUKIB 3aiHTEpe-
COBaHUX CTPYKTYPHUX IIiAPO3AiJiB Ta OpraHiB Bii-
CBbKOBOTO YIIPAaBJIiHHAA;

— TPOBOJUTH IOPUAMYHY €KCIePTU3y IPOEKTiB HOP-
MAaTUBHO-TIPABOBUX aKTiB, IIiITOTOBJIEHUX CTPYK-
TypHUMH IIigposxisamu MiHoGOpoOHU Ta opraHamMu
BifiCbKOBOTO YIIPaBJIiHHS, 3a pe3yJbTaTaMu AKOI
TOTY€e BHUCHOBKU 3a (hOPMOIO, IIIO 3aTBEPIKYETHCA
MinicTepcTBoM focTuIlii YKpaiHu, mOromKye (Bi-
3ye) ix 3a HAABHOCTI Bi3 KepiBHUKIiB 3aiHTepecoBa-
HHUX CTPYKTYPHUX ITiPO3IiJIiB Ta OpraHiB BiiCbKO-
BOT'0 YIIPABJIiHHA;

— IIeperJaagac pa3oM i3 CTPYKTYPHUMMU IIiApo3aiiaMu
MinicTepcTBa 060pOoHU YKpaiHu Ta opraHaMu Bifi-

CBKOBOT'0 YIPABJIiHHA HOPMAaTHUBHO-IIPABOBi aKTHU
Ta iHII JOKYMEHTHU 3 IHUTaHb, II10 HaJeXKaTh 0 1X
KOMIIEeTeHI[ii, 3 MeTOI IIPUBEJeHH A IX Y BiAmOBifg-
HiCTB i3 3aKOHOZABCTBOM;

indopmye KepiBHUNTBO MiHOGOPOHM IIPO HEOOXif-
HiCTH BXKHUTTSA 3aXOMiB Ta opraHisarii BigmosigHOI
pPoOOTH IITOA0 BHECEHHS 3MiH 40 HOPMaTHBHO-IIpa-
BOBUX aKTiB Ta iHIIUX MOKYMEHTiB, BU3HAHHSA iX
TaKWMH, 1110 BTPATUIN YNHHICTh, 400 CKacyBaHHSA
3 MeTOIO IPUBeJeHHd IX ¥ BiANIOBiAHiCTE i3 3aKOHO-
IaBCTBOM;

BHOcuUTh MiHicTpy o6GopoHu YKpaiHM IIPOMO3UILil
11070 TOJaHHA HOPMaTUBHO-IPaBoBOro aktTa Mino-
0OpOHU HA IePyKaBHY peecTparliio;

pasoM i3 BaiHTepecOBaHMMU CTPYKTYPHUMU IIiJ-
poaaizamu MiHOGOPOHM Ta OpraHaMu BiiCEKOBOTO
YIpaBIiHHA y3arajJbHIOE ITPAKTUKY 3aCTOCYBaHHS
3aKOHOJIaBCTBA Yy BiAmOBiAHil chepi 3 muTanb, 110
HajJexaThb 10 KomreTeHIii MiHo6opoHU, roTyeE Ipo-
MO3UIIil IIOJ0 MOro BAOCKOHAJEHHS, IIOJa€ ix Ha
posriAn KepiBHUIITBY MiHOOOPOHU IJiA BUPIIIeH-
HS TUTAHHA 1010 TiTOTOBKY IIPOEKTiB HOPMAaTUB-
HO-TIPAaBOBUX aKTiB Ta iHIINX JOKYMEHTIB, BHECEH-
HA IX B YCTAHOBJIEHOMY IIOPAAKY A0 IEPIKAaBHOTO
opraHy, YIOBHOBasKeHOTO HpuiiMaTu (BUIaBATH)
TaKi aKkTH;

posTIIAae MPOEKTH HOPMATUBHO-IPABOBUX aKTiB
Ta iHIIUX OOKYMEHTiB, aKi Haxmiiinmiu go Mino6o-
POHM IJIA IOTOAKEHHSA, Ta T'OTYye IIPOIMO3UITii mo
HUX 3 IHNTaHb, IO HaJEeXKaTh OO0 KoMieTeHii Mi-
HOOOpPOHU;

3IOIMCHIOE, Yy Me)KaX CBO€l KOMIIETeHIIil, 3axoau
1010 ajamnTaIlii 3aKoHOJZaBCTBA Y KPaiHU 3 MUTAHb
000pOHU, BifichKOBOI'0 OYAiBHUIITBA B YACTUHI BUKO-
HaHHA 3000B’sA3aHb YKpaiHu y chepi eBpomeiichbKoi
inTerpamnii Ta mpaBa €Bpomeiicbkoro Corosy, a Ta-
Kok iMmiemenTartrii (iHTerpaiiii) MisKHapOIHOTO Ty-
MaHiTapHOrO IIpaBa y HallioHAJIbHE 3aKOHOIABCTBO;
OpraHi3oBy€ IOPUAWYHE CYIPOBOIKEHHA VYKJIA-
nenusa MimoOGopoHU HOroBOpPiB (KOHTpPaKTiB), Oepe
y4JacTh y iX migroroBmi Ta 3AilicHEeHHI 3axo0[iB,
COPAMOBAHUX Ha BUKOHAHHSA JTOTOBipHUX 3000B’s-
3aHb, 3a0e3eUeHH] 3aX1CTy MallHOBUX IIpaB i 3a-
KOHHUX iHTepeciB MiHOOOPOHM, a TAKOK IIOTOIKYE
(Bidy€e) mpoeKTU M[OTOBOPIB 3a HAABHOCTI IIOTO-
IKeHHA (Bisu) BiANOBIZHUX KepiBHUKIB 3aiHTepe-
COBaHMX CTPYKTYPHUX ITIiIPO3AiJIiB Ta OpraHiB Bii-
CBKOBOT'O YIIPaBJIiHHA;

OpraHi3oBye IIO30BHY PO0OTYy, Oepe ydacThb y mIpe-
TeH3ilHill Ta T030BHil POOOTi, 3MiICHIOE KOHTPOJb
3a 11 TpoBeeHHAM;

OPOBOAUTL pPasoM i3 B3aiHTEpPECOBAaHUMU CTPYK-
TYPHUMHU IiIpO3AiIaMu Ta opraHaMu BifiCbKOBOTO
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// ApminicTpaTuBHe npaBo, iHaHCcoBe NpaBo,
indopmaliinHe npaeo //

// MiskHapofHuit HayKOBUM XXypHan «IHTepHayka».
Cepis: «lOpuaununi Hayku» // N2 5(5), 2017

YIIPaBJIIHHSA aHAJIi3 Pe3yJIbTaTiB IoCIIOIapChKOl Ii-
aabHOCTi MiHOOOPOHM, BUBUAE YMOBU i IPUUNHU
BUHUKHEHHSA HENPOJYKTUBHUX BUTPAT, MOPYIIIEH-
HS JOTOBipHUX 3000B’I3aHb, 4 TAKOXK CTAH Ae0iTOp-
CbKOI Ta KpeAUTOPCHhKOI 3a00PTOBAHOCTI;

aHaJidye marepianu, IO HANIWIIIM Bixg mIpasBo-
OXOPOHHHUX 1 KOHTPOJIOIOUMX OPraHiB, pe3yJb-
TaTU IIPEeTEeH3iiHOI Ta MO30BHOI POOOTH, a TAKOK
OTpUMaHi 3a pesyJbTaTaMU IIepeBipOK, peBisii,
iHBeHTapuM3aIiil gaHi cTaTUCTUYHOI 3BiTHOCTI, IO
XapaKTepus3yioTh CTAaH MOTPUMAaHHS BaKOHHOCTI
Minob6opoHu, roTye IpaBoBi BUCHOBKH 3a (DaKTaMU
BUSABJEHUX IIPABOMOPYIIIEHb Ta 6epe yuacThb B opra-
HizaIlii poboTu 3 BifIKoAyBaHHA 30UTKiB;

cupusie MPaBUJILHOMY 3aCTOCYBaHHIO aKTiB 3aKO-
HOJZaBCTBA MPO BilicbKOBUI 000B’A30K i BiliCBKOBY
cay:k0y, Ipaiio Ta y pasi HeBUKOHAHHSA abo Iopy-
IIeHHA iX BUMOT Iogae KepiBHuUITBY MiHoGopoHHI
MUChMOBUII BUCHOBOK 3 IIPOIMO3UIIAMHU IIOLO0 YCY-
HEeHHS TAKUX MOPYIIEHb;

3IilicHIOE MeTOAMYHE KePiBHUIITBO IPaBOBOIO POOO-
TOIO B CTPYKTYPHHUX Higposaisiax MinobopoHu, y Te-
puTOpiambHUX OPUANYHUX Migposainax (ympas-
JimHi, Bigginzax), IemepanbHomy 1rtadi 36poHHMUX
Cun YKpainu, opraHax BifiChKOBOT'O yIIPaBJIiHHA,
BiticekoBiit vactuui A0515, BificbKOBMX UacTHHAX
(ycTaHoBax, opraHisamiax), OigmpueMcTBax, IIe-
peBipse cTaH mpaBoBoi poboTu Ta moxae MinicTpy
000poHM YKpaiHu IIPOMO3uUILii 1Moo ii moJIimimnen-
HA, BXKUBAE 3aXO[iB [0 BOPOBAJKEHHSA HOBITHIX
dopM i MeTOmiB MiAMBLHOCTI IOPUAMUYHOL CIY:KOHU,
BUKOHaHHA akTiB MiHicTepcTBa rocTtuilii YKpainu;
Oepe yuacThb y BefleHHi 00JIiKy aKTiB 3aKOHOIaBCTBA
i miskHapoaHUX moroBopiB YKpainu B MinoGopoHu,
miATpuMaHHI X Y KOHTPOJBHOMY CTaHi Ta 30epi-
TaHHi;

TIPOBOAUTH MOHiTOPHHT iH(MopMaIlii npo odimiiae
ONPUJIIOAHEHHA aKTiB 3aKOHOJABCTBA B IPYKOBAa-
HUX BUJAHHAX

BU3HAYAE Pas3oM i3 3aiHTepecOBaAaHUMH CTPYKTYP-
HUMU MTifgpo3fijiaMu Ta oOpraHaMu BilficbKOBOTO
yOpaBJiHHA TOTpedy B IOPUAWYHUX KaApax IOpHU-
OUYHOIL CIIy:KOuU;

TOTOJKY€ BCTAHOBJIEHUM ITOPSAAKOM KaHIUAATYPHU
IpPEeTeHIeHTIiB Ha Mocaay KEePiBHUKIB HOPUIUIHUX
CIYKO;

OpraHi3oBye i MpoBOAUTE POOOTY, IIOB’A3aHY 3 Hif-
BUINEHHAM KBaJriikarmil ¢daxiBmiB opuamyuOl
CJIysK0U, PO3’sICHIOE 3aCTOCYBAHHS 3aKOHOJLABCTBA,
HaJae MPaBOBi KOHCYJIbTAILil, a TAKOXK 3a LOPYUYEH-
HaMm MinicTpa 060poHN YKpaiHU PO3TJIALAE 3BEp-
HEeHHS I'POMAaJAH, 3BePHEHHSA Ta 3allUTU HAPOIHUX
JemnyTaTriB YKpainu;
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— BIilicHIOE 3aX0AU, CIIPSIMOBAHI HA ITi ABUIIIeHHS PiB-
HA IIPAaBOBUX 3HAHb BiiCBKOBOCIY:KOOBIIiB i mmpa-
IiBHUKIB CTPYKTYpHUX Higposminais MimoGopoHu,
OiAIOPAAKOBAHUX OPraHiB BifiCBKOBOI'O yIpaBJIiH-
Hs, BilicbKOBUX uacTuH (yCTaHOB, OpTraHisalliii) Ta
OiAIIPUEMCTB;

— sabesrieuye B YCTAHOBJEHOMY IMOPSAAKY IIPEICTaB-
HUITBO iHTepeciB MimoGoponu ta MinicTpa 060-
poHu YKpaiHM B cyJaX Ta iHIIUX IOPUCAUKIIAHUIX
opraHax;

— 3milicHIOE peecTpalliio, 00JIiK Ta BUAaUy JOBipeHO-
cTeli Ha IIPeACTABHUIITBO iHTepeciB MiHoGopoHHU
Ta MinicTpa o6oponHr YKpaiHu B cymax Ta iHITIX
IOPUCAUKI[IHTHAX OpraHax.

IOpuanuna cay:;x6a (IOMiYHUK KoMaHarpa (Hauaab-
HUKa) 3 TPaBoBOi pobOTH, IOPUCKOHCYIbT) ['eHepaIbHOTO
miTaby 36poiiHux Cun YKpainu, oprany BificbKOBOTO
yIIpaBJiHHS, BilicbKoBol uactuu A0515, BiticbkKoBOI
yacTuHU (yCTaHOBU, OpraHisailii) Ta mignpuemcTaa
BUKOHY€ HACTYIIHI QYyHKITII:

— 3alesneuye MpaBUJIbHE 3aCTOCyBaHHA y ['eHepasb-
"HOMY 1mTabi 36poiinux Cua YKpainu, oprasi Biii-
CBKOBOTO YIIPaBJIiHHS, BificbKOBilt vactuui A0515,
BilicbKOBill yvacTuHi (ycTaHoBi, opramisaiii) Ta mism-
IPUEMCTBI HOpMaTUBHO-IPABOBUX aKTiB Ta iHIIUX
IOKYMEHTiB, Iojgae 0e3mocepefHbOMY KOMaHAUDPY
(HAYaJIbHUKY), KePiBHUKY MPOMO3UILiil 100 BUPi-
IIeHHs IIPaBOBUX IINUTaHb, IIOB A3aHUX 3 HisJbHIiC-
Ti0 I'enepasbHOro 1tady 36poiinux Cun YKpainu,
oprany BiliCbKOBOI'o yIpaBJliHHA, BilicbKOBOI ua-
cruau A0515, BilicbKoBOI yacTuHU (yCTaHOBU, Op-
raHisarii), miampuemMcTBa;

— OesmocepenHbo Po3polIisge Ta 6epe yUuacTb Y PO3PO-
OJIEHHI ITPOEKTiB aKTiB Ta iHIIIUX TOKyMeHTiB ['eHe-
panbHOTO mITaby 36poitHux Cun YKpaiHu, oprany
BiiICbKOBOTO YIIpaBJiHHA, BifiCbKOBOI dYacTUHU
A0515, BificbKkoBOI wacTuHM (yCcTaHOBU, OpraHisa-
ii), migmpuemcTBa;

— IIPOBOJUTH IOPUAUUYHY €KCIePTU3y IPOEKTIiB aKTiB
TaiHIINX JOKYMEHTIB, IIiITOTOBJIEHUX CTPYKTYPHU-
Mu migposzpisamu Ta (a60) BiATIOBifaIBHUMY CIIY K-
6oBuMu ocobamu I'eHepasibHOTO IITa0y 30POMHUX
Cun YKpainu, opraHy BiliCbKOBOTI'O YIIPaBJIiHHSI,
BificbkoBoi uactuuau A0515, BilficbKOBOI YacTUHU
(ycTanoBu, oprauisarii), migmpuemMcTBa, IOTOIKYE
(Bisye) ix 3a HaABHOCTI Bi3 BiOBiZHMX KepiBHU-
KiB 3aiHTepeCOBaHUX CTPYKTYPHUX HiAPO3AiIiB Ta
(ab0) BigmoBimanbHUX mOcamoBux ocib. ¥ pasi Bu-
SABJIEHHS HEeBiAMMOBIJHOCTI IPOEKTY aKTa UM iHIIIOTO
JOKYMeHTa BUMOTaM 3aKOHOJABCTBa Mojaae 6e3mo-
cepeHbOMY KOMaHAUPY (HaUaJIbHUKY), KEPIBHUKY
BMOTHBOBAaHI ITPOMO3UILil IIIOJ0 IIPUBEAEHHA HOTO
Y BiAIOBiZHICTH i3 3aK0OHOZABCTBOM;



// MexxayHapoaHbI HayuHbll skxypHan «NHTepHayka».
Cepus: «lOpupuueckue Hayku» // Ne 5(5), 2017

// AbMUHUCTpaTMBHOE NpaBo, pUHAHCOBOE NpaBo,
uHdopmaumoHHoe npaeo //

— MOPOBOJAUTH Pa30M i3 CTPYKTYPHHUMU IIiAPO3mijIaMu npaBoBOTO 3abesmeueHHA OisgabHOCTI ['eHepasb-

Ta (abo) BigmoBimHMMEU mocamoBuMu ocobamu I'e-
HepasbHOTO IITady 36poiinux Cua Ykpaiuu, opra-
HY BilficbKOBOTO yIIPaBJIiHHA, BiliCbKOBOI YaCTUHU
A0515, BitickKOBOI uacTuHM (YCTaHOBU, OpTraHiza-
1ii), migmpremMcTBa, BiMIOBiAHO K0 iX KOMIIETEHIIiT,
poboTy 3 Imeperasay akTiB Ta iHIINX TOKYMEHTiB
3 METOIO IPUBEAEHHA iX Y BiIIOBiIHiCTh i3 3aKOHO-
IaBCTBOM;

ingopmye OesmocepeTHBOTO KOMaHAMpPa (Hadab-
HUKAa), KepiBHUKA TPO HEOOXiAHIiCTh BIXKUTTA 3a-
XOZiB IIOAO BHECEHHs 3MiH A0 aKTiB Ta iHIIH®X
JIOKYMEHTiB, BUSHAHHA iX TaKUMHU, 1[0 BTPATUJIN
YMHHICTH, a00 CKacyBaHHs 3 METOIO0 IPUBEIeHH IX
y BiATIOBiAHICTS 13 3aKOHOIaBCTBOM;

Oepe yuacTh B yKJajeHHI ['eHepaibHuUM IITaboM
36poiinux Cua YKpainu, opraHoM BiliCBKOBOTO
yIIpaBJIiHHS, BilicbKOBOI0 uacTtumHOio A0515, Biii-
ChbKOBOIO YaCTHHOIO0 (yCTaHOBOIO, OpraHisalli€ro),
IiATIPUEMCTBOM JOTOBOPiB (KOHTPaAKTiB) Ta 3miiic-
HEHHI KOHTPOJIO 3a iX BUKOHAHHAM, JA€ IIPABOBY
OI[iHKY ITPOEKTaM TaKHX JOTOBOPiB (KOHTPAKTiB).
IIpoexTu moroBopiB (KOHTPAKTiB) IIOTOMKYIOTHCS
(BisyrOTBhCA) IOPUAUYHOIO CJIAYKO00I0 (MOMIUYHUKOM
KoMaHAMPa (HauaJbHUKA) 3 IPABOBOI pOo6OTH, I0pU-
CKOHCYJIBTOM) 3a HASBHOCTI Bi3 BifmOBiAHUX KepiB-
HUKIB 3aiHTepecoBaHUX CTPYKTYPHUX IIiAPO3IiIiB
Ta (a60) BiAMOBiJaIbHUX ITOCAZOBUX OCi0;

Oepe yuacTh y 3a0es3leueHHi 3aXUCTy MaNHOBUX
npaB i 3aKoHHUX iHTepeciB I'eHepanbHOrO MHITA-
0y 36poitnux Cua YKpaiHu, opraHy BifiCbKOBOTO
yIupaBIiHHA, BificbkKoBol vactunu A0515, BificbKo-
Boi wacTuHH (yCTaHOBM, opramisaiii), migmpuem-
CTBa B pas3i HEBUKOHAHHA UM HEHAJEKHOTO BUKO-
HAHHSA JOTOBipHUX 3000B’I3aHb KOHTPAreHTaMU;
OpraHi3oBye m030BHY poboTy, Oepe ydyacThb y IIpe-
TeH3ilHi#l Ta T030BHi po6OTi, TPOBOAUTE aHAJI3 il
pesyJbTaTiB;

3IiMICHIOE KOHTPOJIb 3a JOTPUMAHHSAM CTPYKTYP-
HUMHU Iigposgisamu Ta (a60) BiqmoBigaapbHUMHU 110~
caoBUMU 0co0aMu, a TaKOMK HiATOPATKOBAHUMU
opraHaMu BiICBKOBOT'O yIPaBJiHHA, BiiICbKOBUMU
yactTuHaMu (ycTaHOBaMU, OpraHisamisammu), ITig-
MIPUEMCTBAMU BCTAHOBJIEHOTO IMOPALKY IIpen’ siB-
JIeHHS 1 pO3TJIALYy IpeTeHsiii;

CIIpUsE CBOEUYACHOMY BIKUTTIO 3aXOJiB IIIOJO YCY-
HeHHS TOPYIIeHb, 3a3HAUEHUX Y MHUCBMOBUX BKAa-
3iBKax IIPOKypopa II0 BUKOHAHHIO CYJOBUX PillleHb
Yy KPUMiHaJIbHUX CIIpaBax, a TAKOXK y CYJOBUX pi-
MIeHHAX, BiANOBIAHUX NOKYMEHTaX IIPaBOOXOPOH-
HUX 1 KOHTPOJIIOIOUNX OPraHiB;

nozmae 0Oe3mocepelHHOMY KOMAaHAWPY (HAYAIbHU-
KY), KEPiBHUKY IIPOIO3UITii IITOJ0 YAOCKOHAJIEHHS

Horo mrady 30poiinux Cunm YKpainu, oprany Biu-
ChbKOBOT'O VIIPaBJIiHHS, BifichkKoBol uactuau A0515,
BilicbKOBOI uacTuHM (yCTaHOBU, OpraHisarlii), mifg-
IIPpUEMCTBA BHCHOBKHM CTOCOBHO IIPaBOMipHOCTI
CIIMCAHHS MaTepiaJbHUX IiHHOCTeI, Heb0iTopchKol
Ta KPeJUTOPCHbKOI 3a00ProBaHOCTi, HEIPOAYKTUB-
HUX BUTPAT Ta HaJa€ IPaBOBY OIIHKY axkTam He-
cTay, KpamisKoK, 0e3rocmoJapHOCTi, mpuitoMy Ta
BUITYCKY HeTOOPOAKicHOI IPOAYKILii, MICyBaHHSA
MaiiHa;

poarisgae MaTepiaaum TPO BiAIIIKOAYyBAaHHS Ma-
TepiaJbHOI INTKOAM 3a PaXyHOK BUHHUX OCi0, 110
TOTYIOTHCA BIANIOBIIHUMU CTPYKTYPHUMM IIigpo3-
mimamu Ta (abo) BimmoBimaIbHUMU TTOCALOBUMU
ocobaMM Ha OCHOBI €KOHOMiKO-IIPABOBOT'O aHAJIZY
IaHUX OyXTraJITePChbKOro OOJiKy i cTaTMCTHUHOIL
3BiTHOCTi, IHIINX MOKYMEHTIB (hiHaHCOBO-TOCHO-
IapcbKol AiAJbHOCTI BilichKOBOI yacTuHU (ycTa-
HOBU, opraHisamii), mizmpuemcTBa Ta MaTepiajiB
TepeBipoK, IPOBeIeHNX TPABOOXOPOHHUMH 1 KOHT-
POJIOIYNMU OPraHaAMU;

Oepe yvyacThb pasoM i3 3aiHTepecOBaAaHUMU CTPYK-
TYypHUMH IIigposaisamu Ta (abo) BigmosigagsbanMu
MOCaZOBUMHU 0COOaMM y HiATOTOBIII 3aXO[iB IIIO0
3MiITHEHHS BifICBKOBOI Ta TPYAOBOI AUCIIUILIIHU,
3a0e3eYeHHS OXOPOHY IIPAIIi;

3a0e3meyye NpaBUJIbHE 3aCTOCYBAaHHS HOPM 3aKO-
HOJABCTBA IIPO BifichKOBUIT 000B’sI30K i BifiCbLKOBY
Ccay:KO0y, TPYZOBOTO, JKHUTJOBOTO, IIEHCIHiHOTO Ta
iHIITOTO 3aKOHOIABCTBA, IO CTOCYIOTHCA IIpaB i 3a-
KOHHUX iHTepeciB BiliCbKOBOCJIY:KOOBI[iB Ta IIpa-
niBHuKiB 30poitaux Cun YKpaiHu, moja€ IIPOIOo-
3uIlii 6es3mocepefHHLOMY KOMaHAUPY (HauaJIbHUKY),
KepiBHUKY I[0/I0 IIOHOBJIEHHS 1X MOPYIIIeHUX IIPAaB;
Oepe yuacThb y poOOTi 3 00JIiKy aKTiB 3aKOHOZABCTBA
i MisKHapogHUX HOTOBOPiB YKpainu, 3a0e3meueHHi
OiATPUMAHHA iX Y KOHTPOJBHOMY CTaHi Ta 36epi-
raHHi;

IPOBOAUTHL MOHITOPMHI iH(opMalii mpo odimniiine
ONPUJITONAHEHHSA aKTiB 3aKOHOJABCTBa B APYKOBAa-
HUX BUJAHHAX;

OpraHi3oBye i IPOBOAUTH POOOTY, CIPSIMOBAHY Ha
OigBUINIEHHS PiBHSA IIPaBOBUX 3HAHb BiliCBKOBOC-
Jy:KOOBI[iB Ta mpariBHUKiB 30poiinux Cua Ykpa-
iHU, PO3’dACHIOE MPAKTUKY 3aCTOCYBAHHSA 3aKOHO-
IaBCTBA, HQJA€ ITPABOBY AOIMIOMOTY Ta KOHCYJIbTAITil
3 IPAaBOBUX IINTAHb BiiChKOBOCIYKOOBIAM Ta IIpa-
niBEuKam 30poiiHux Cua Yrpaiuu;

3BiTy€ B yCTAHOBJIEHOMY IIOPAAKY Ilepes KepiBHU-
KOM IOPUINYHOI CAYKOU BUIOTO PiBHA IIOI0 IIPO-
BelleHOI poboTH, Hajmae HEOOXigHY aHAJIITUUHY iH-
¢dopmalriro Ta CTAaTUCTUYHY 3BiTHICTB.
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// ApminicTpaTuBHe npaBo, iHaHCcoBe NpaBo,
indopmaliinHe npaeo //

// MiskHapofHuit HayKOBUM XXypHan «IHTepHayka».
Cepis: «lOpuaununi Hayku» // N2 5(5), 2017

— BIilicHIOE MeTOAWYHEe KEePiBHUIITBO IPaBOBOIO PO-
00TOI0 B CTPYKTYPHUX Mmifposainax I'eHepaibHOTO
mraby 3opoiiaux Cui YKpaiuu, oprati BificbKoBoTo
yupaBiiHHA, BificbKoBilt vacTuri A0515 Ta miamo-
pALKoBaHUX IM opraHax BifiCbKOBOT'O yIIpaBJIiHHA,
BificCbKOBUX YacTHHaX (yCTaHOBaX, OpraHizamisax)
Ta DiAIPHUEMCTBaX, IepeBipsae cTaH MpaBoBOi pobo-
TH Ta IIOAA€E MPOMO3MUIILil 11010 il mOJIiTIIIIeHH .

Amnautis BuneBKasaHux QyHKILiH Iiapo3aitiB 1opu-

IuaHOI cay:k0u MiHOGOPOHY BifiI3epKAaJIIOE He TiIbKHU

IMUPOKUN CIIEK TP IIPAaBOBOI pOOOTH, ajie i Ja€ MOMKJIIN-

BicTh 3miticHUTH IX KJaacudikalliio, SKa B CBOIO Uepry

MOJKe JJOIIOMOT'TH Y IIi IBUINEeHHI e()eKTUBHOCTI yIIpas-

JIIHCHKOI JiATBHOCTI 38 paXyHOK ITOAAJIBIIIOT0 BAOCKOHA-

JIEHHS OPTaHi3alifiHOI CTPYKTYPU IPUAMUHOI CIYKOU

MinoGopoHu, HaJIarog KeHHI B3a€MO3B’ A3KiB Mix Ii

oigposgiziaMu pisHUX PiBHIB, BUKOPUCTAHHA Y POOOTi

HOBUX IIOTEHIITHUX MOKJIUBOCTEMH, a TAKOK YCYHEHHS

nyoaoBaHHA PYHKIHN Ta IX YiTKOTO pO3MerKyBaHHSI.

Sk sasuauae B.B. ABep’siHOB, B HayKOBi tiTepaTypi
€ pisHi BapianTu Kjaacudikamii GyHKIii gigaaibHOCTL

OpraHiB ep:KaBHOI BJIAAM, IPUUOMY OLHI i Ti 3k PyHKIIII

iMeHyOThCS He OfHAK0BO. HaiiGiIbIlI HOMINPEeHUMH €:

1) zarasbHi, a60 ocHOBHI (GyHKIIiI; 2) creriaabpHi, un

crertiangisoBani PyHKITii, AKi BimoOpakaroTh criernudiky

KOHKpeTHOTO cy6’eKTa yIpaBJIiHHA, a00 KepoOBaHOTO

00’eKTa; 3) momomiKHi, a6o o6cyroByoui QyHKITIT, AKi

00CJIyrOBYIOTh BUKOHAHHSA 3arajJbHUX i CIeliaJbHUX

dbyukiii [4, c. 387].

Ha manty nymMry i Bugu QyHKIIif yopaBiiHHA JIO-

TiYHO B3a€MOIIOB’ A3aHi Ta B3a€MOOOYMOBJIeH1, 3aBAAKYT

YoMy CHUCTeMa OpraHiB BUKOHABYOI BJjIagu, BJIacHeE,
i mocsArae mocTaBJaeHOI MeTH, KOOPAUHYIOUM BCi cBOi mii.

Jo nmpukigany, 3arajbHOI0 QYHKII€I0 IOPUAUUTHOL
cay:k6u anmapaty MinicTepcTBa 060poHU YKpaiHu
MOKHa BBaKaTH GYHKI[iI0O 3 pO3POOJIEHHA MTPOEKTiB
HOPMATUBHO-TIPABOBUX aKTiB Ta IHIINX JOKYMEHTIiB.
Ho cremnianpHOl, IpuTaMaHHOI BUKJIIOUYHO IOPUANY-
Hili cay:x0i, PyHKIIiIO i3 TepeBipKu Ha BiAmOBigHiCTD
3aKOHOJIaBCTBY i MidKHapPOAHUM TOoTOBOpaM YKpaiHu
OPOEKTiB HaKa3iB Ta iHIMUX aKTiB, IO ITOAAIOTHCA HaA
mignuc KepiBHUIITBY. [JomToMisKHOIO QYHKITiT0 € po6o-
Ta 3 MiABUINeHHA KBaaiikamii (paxiBIiB ropuguauoi
CIy:KOU.

BuCHOBKH 3 JaHOTO JOCIIIKEHH i MepPCIeKTUBHI
MOJAJBIINX PO3BITOK y JaHOMY HanpPAMKY. B Ykpaini
TPASUITINHO CKJIAJOCA TaK, III0 IOPHCTHU BimgirpaBaau
OPYTOPSALHI POJIi i BUKOHYBAJIU JOIMOMiKHI PyHKITiT
y cdepi mepsxasuoro yupasiainai. OgHak 3’ acyBaBIin
byHKIioOHAJTBHUN XapaKTep AiAJIbHOCTI IOPUAUIHOL
cary:x0u MinHoOopoHT MOKHA TifiTU BUCHOBKY, I110 BOHA
3aliMae KJII0UOBe i HeoOXigHe MicIie B CTPYKTYPi yrpas-
airaa Mino6oponu ta 36poiinux Cua YKpainu, pojb
AKOI B CyCHiJIBCTBI IePeoI[iHUTI HEMOKINBO.

IIpoBenmeHe y cTaTTi HOCIIiA?KEeHHS IOKA3YeE, IO 0~
Jlanbllle BUBUEHHSA PO3YMiHHA Ta Kaacudikamii QyHKITii
MOJKe TOCIPUATH parioHalbHiN modymoBi mingicHol
cucTeMu IOPUAUYHOI cay:x6u Mino6opouu, opraHisa-
MiliHOI CTPYKTYpPH ii oprany yupaBJIiHHSA, HAJEIKHOTO
KOHTPOJIIO 3a pe3yJabTaTaMu POOOTH, Y3TOAKEHOCT1
CKJIAZOBUX Ii eJIeMeHTiB Ta HaJIarOJKeHHA HaJiNnHIX
3B’A3KiB MijK HUMU.
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ORGANIZATIONS IN THE PROCESS OF HUMANIZATION OF
NATIONAL PUBLIC POLICY: LEGAL ANALYSIS

Summary. The article is devoted to analysis of the international legislation concerning the role and significance of
the regional European organizations in the process of humanization of national public policy. With the help of histor-
ical and legal and descriptive methods the preconditions of the creation of international organizations: the Council of
Europe, the European Union, Conference on Security and Cooperation in Europe (CSCE) are pointed. The legal analysis
and systematization of the main acts of these international organizations in the article outlines the directions of their
influence on the political and legal systems of the States. By revealing the functional significance of these organiza-
tions in the light of comparing their acts, it is determined, that the Council of Europe acts by traditional international
and legal means, in particular, by developing draft conventions on the urgent issues of the humanization of the public
policy of the Member States; OSCE acts by flexible political means, which according to the authors, in some issues are
more effective than legal ones; during exploring the specifics of protection of human rights in certain social aspects the
Council of Europe chooses the subject of regular international agreements, while the OSCE explores these issues in the
context of the geopolitical changes taking place in the sphere of interaction between the States of the “West” and the
“East” of Europe. It is stated, that in the present conditions of globalization the progress of the European communities
in the implementation of their “policies” according to the national orders is strategic and fundamental.

Key words: human rights, international law, regional cooperation, national public policy, European community.

Problem statement and its connection with im-
portant scientific and practical targets. In the
second half of the last century the formation of a new
conception of the world began, in which the author-
ity of physical and mathematical sciences was sub-
stantially limited by knowledge of man and society
gradually got free from vulgar materialism, giving
preference to the concepts oriented on such “imma-
terial” characteristics of individuals and peoples as
spirituality, dignity, culture, intelligence, etc. In
legal sciences these changes are associated, firstly,
with the awareness of priority, concerning the collec-
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tive legal existence and legal existence of a person,
the source of which is the psychophysical qualities of
a person; and secondly, the multiple-level system of
real social relations and the possibilities of each level
to influence on the characteristics of social process-
es [1]. This has set two important objectives for the
law: 1) to update through legal reforms the activities
of social institutions for the purpose of their promo-
tion and protection of human rights and fundamen-
tal freedoms; and 2) to determine the status and the
scopes of collective subjects legal existence of the le-
gal relationship others than the state.
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The legal system, in which systematizes and unifies
the whole set of norms and standards of internation-
al cooperation on the actual problems of humanity,
has become an international law, the norms of which
are implemented by the States in their national legal
systems, now forming their essential part. The legal
basis for international law is the principle of sovereign
equality of the States, mentioned in the UN Charter
(Article 2) [2], which, at least formally, ensures the
adoption of common solutions by states through free
discussion, rather than force pressure or ideologically
forced authority. On the other hand, in accordance
with Article 103 of the UN Charter, the obligations of
the States under the statute have priority over other
contractual obligations. Thus, the UN Charter is a kind
of “Constitution of international law”, the norms of
which should not contradict all other international and
legal norms, and with the adoption of this document
international law was freed from internal contradic-
tions and became an integral legal system. The sys-
tem-building role of the Charter is briefly defined by
its goals and principles. Objectives of the UN Charter
oblige nations that become Members of the Charter to
ensure peace and security; to develop friendly relations
between peoples and cooperation in the economic, so-
cial, cultural and humanitarian spheres, and friendly
relations between peoples should be developed on the
basis of the principle of equal rights and the right of
peoples to self-determination, and cooperation between
the States on the basis of respect of human rights and
fundamental freedoms (Article 1) [2]. Principles of
the UN Charter, as separately specified in Art. 2, and
stated in Art. 1, were defined as “the basic principles
of international law”, which must be honestly followed
by all States [3, part 2]. According to this provision
and taking into account that today membership in the
UN Charter have practically all countries of the world
(193), the basic principles of international law are
distinguished into a separate category in the doctrine
of international law, both peremptory (jus cogens) and
especially generally accepted (erga omnes) norms [4,
p. 208]. In accordance with the purposes and prin-
ciples of the UN Charter, inter-state relations have
received a codified legal basis and rapid development
in four main areas: 1) diplomatic and other external
relations; 2) conclusion of treaty (codification of in-
ternational law); 3) the establishment of international
intergovernmental institutions (institutionalization
of inter-state cooperation) and 4) the peaceful settle-
ment of disputes, and the United Nations and other
international organizations have begun systematic
work on the development of documents containing
model norms for a national legal systems.

One of the first acts, on which the UN began to work
from its establishment, was the “Universal Declaration
of Human Rights” adopted on December 10, 1948, by
the UN General Assembly resolution. The preamble
of the Declaration states: “Taking into account that
whereas recognition of the inherent dignity and of
the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice
and peace in the world... and whereas disregard and
contempt for human rights have resulted in barbarous
acts, which have outraged the conscience of mankind,
and the advent of a world, in which human beings shall
enjoy freedom of speech and belief and freedom from
fear and want has been proclaimed as the highest aspi-
ration of the common people; ... whereas it is essential,
if man is not to be compelled to have recourse, as a last
resort, to rebellion against tyranny and oppression...

The General Assembly, Proclaims this Universal
Declaration of Human Rights as a common standard of
achievement for all peoples and all nations, to the end,
that every individual and every organ of society, keep-
ing this Declaration constantly in mind, shall strive by
teaching and education to promote respect for these
rights and freedoms and by progressive measures, na-
tional and international, to secure their universal and
effective recognition and observance...” [5]. The Decla-
ration is an act of recommendation, and subsequently
on the basis of it was adopted two international treaties,
which have binding force for the ratifying the States.
These were Covenant on Civil and Political Rights,
December 16, 1966 (now has 168 Member States) and
Covenant on Economic, Social and Cultural Rights of
the participants (164 States Parties). Together with
the Universal Declaration of Human Rights they con-
stitute the International Covenant on Human Rights.

Statement of basic material. An important phenom-
enon of the second half of the twentieth century was
regional cooperation, in which the States in accordance
with the goals and principles of the UN Charter form
their own political and legal systems [6, p. 36].

The regional integration in Europe became the model
for other regions of the planet, where after the Second
World War, in the parallel, each in its own direction
developed three political and legal systems: the Council
of Europe, on the basis of its Charter, 1949 [7]; The
European Communities, founded by Paris (1951) and
two Rome (1957) treaties, on the basis of which the
European Union was formed in 1993 [8], and the Con-
ference on Security and Cooperation in Europe, which
began its work in 1973, and since 1994 had acquired
the status of an international organization (OSCE)
[9]. At the same time, each of the three institutions,
acting in the system of its priorities and methods, at a
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certain stage of activity had joined in an increasingly
active cooperation with the other European institu-
tions. The period of intensification of joint efforts was
the end of the 1980s and the beginning of the 1990s,
when European integration began implementation in
a comprehensive way, both in terms of the directions
of activity and in the mechanisms of coordination of
efforts and methods of each of these institutions.

The first of these began its activity the Council of
Europe, in accordance with the Charter, its purpose
is to: “implement a closer union among its Members
for protection and spreading the ideals and principles,
that are their common heritage and promotion of their
economic and social progress” (par. a, Article 1) [7].
According to Article 3 of the Charter, each Member of
the Council of Europe recognizes the rule of law and
the principle according to which any person under its
jurisdiction enjoys human rights and fundamental
freedoms. Over the years of its activity the Council of
Europe adopted around 170 conventions®, which are
complemented by a multitude of recommendations and
other elucidative documents [8, p. 31]. For example,
when joining Ukraine to the Council of Europe, the
list of its obligations in the field of legislation, which
should correspond to the purposes and principles of the
Council, included: the adoption of a new constitution,
new criminal and criminal procedure, civil and civil
procedure codes, ratification of Protocol No. 6 (Pro-
hibition of Death Penalty) and the introduction of a
moratorium on executions, adoption of new election
laws; change the role and functions of the General
Prosecutor’s Office; ensuring the independence of the
judiciary; the establishment of a professional associ-
ation of lawyers; conducting judicial reform; signing
and ratification in the defined terms of the Council of
Europe conventions [10, p. 18].

The main activity of the Council of Europe was de-
fined by the European Convention on Human Rights
and Fundamental Freedoms of November 4, 1950
(ECHR), which entered into force on the regional
level as a binding instrument for the Member States
(came into force on September 3, 1953) more than
twenty years before the Covenants on Human Rights
(which came into force in 1976) of a universal level.
The European Social Charter (18.10.1961), where Part I
defines 19 principles for the protection of the rights
of its citizens and citizens of other contracting par-
ties in the social and labor spheres, and the European
Code of Social Security (16 April 1964) were adopted
to the development of the ECHR. Section I (Articles

t All Conventions adopted by The Council of Europe in offi-
cial translation have designation “The European Conventions” or
“Conventions of The Council of Europe “
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2—14) of the ECHR defines the fundamental rights
and freedoms that the Member States undertake to
enforce and abide by. Article 15 provides the possi-
bility of deviation from obligations: “During a war
or other public danger, which endangers the life of a
nation, any Party may take measures, which deviate
from its obligations under this Convention, for the
limited purpose, which is required by the severity of
the situation, and on conditions, that such measures
do not contradict its other obligations under interna-
tional law [11, art. 15]. But there cannot be a deviation
from the provisions of the articles: 2 (right to life), 3
(prohibition of torture), 4 (prohibition of slavery and
forced labor) and 7 (no punishment without law). In
addition, Article 16 of the Convention provides the
right of the Member States to restrict the activity
of foreigners, and Articles 17 and 18 require do not
use restrictions in contravention of the purposes and
principles of the Convention.

Section II of the Convention regulates the activities
of the European Court of Human Rights, the first court
in the modern history, which had to note claims of in-
dividuals to the State, which violated their rights. As
is generally known, initially the Court acted with the
European Commission on Human Rights. In October
1993, was made a decision to replace such a two-stage
system by the activity of the new European Court of
Human Rights (approved by the Protocol No. 11 of
11.05.1994). The Agreement on Persons Participating
in the process of European Court of Human Rights
(05.03.1996) was also revised. In November 1998, the
reformed Court began its work (on November 4, 1998, a
new Rules of the Court was adopted). However, further
its work is constantly optimized due to the increasing
number of claims: in particular, Protocol No. 14 of
May 13, 2004 introduced new acceptability criteria
for suits, as well as the right of the Committee of Min-
isters of the Council of Europe to sue the state, which
is non-compliant court’s decision. For the further op-
timization of the Court were dedicated the Interlaken
Declaration (19.02.2010) and the Declaration on the
Future of the European Court of Human Rights (April
27,2011)[12]. The judgments of the European Court
of Human Rights have become an important means of
interpreting and implementing the provisions of the
Convention on Human Rights. Assemblies of decisions
of the European Court of Human Rights are system-
atized according to some relevant issues and became
the authoritative source of reforming of the public
institutions of the Member States activities and the
legal consciousness of their citizens [13].

Perhaps, the most urgent direction for systematic
formation of a favorable environment for human rights
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have become the Council of Europe conventions in the
field of proper support of development of younger
generations. It was rather early, that it adopted Con-
vention on the Adoption of Children (24.04.1967, as in
force on 27.11.2008) and Convention on the Exercise of
Children’s Rights (25.01.1996) [14]. Anxiety symptoms
of modernity led to the adoption of the Convention on
the Protection of Children against Sexual Exploitation
and Sexual Abuse (25.10.2007) [12]. The scientifically
substantiated recommendations in this area are set
out in “The Council of Europe Strategy for the Rights
of the Child (2012-2015)”, dated February 15, 2012,
which main objective is to consolidate the priority of
the rights of the child in all areas of the activity of the
institutions of the Council of Europe and its Member
States. “The Strategy” is governed by the principles
defined at the universal level by the UN Convention
on the Rights of the Child (20.11.1989): non-discrim-
ination; making best decisions for the interests of
the child; protection of her right to life, survival and
development; respect for the views of the child. Based
on the interdependence and indivisibility of the rights
of the child, “The Strategy” defined the main direc-
tions of activity: 1) popularization of child-friendly
services and systems; 2) the elimination of all forms
of violence against children; 3) ensuring the rights of
children in difficult life situations, and 4) promoting
the participation of children in solving issues in the
area of protecting their rights [15].

In the area of crime fighting and ensuring the effi-
ciency and humanity of justice, the Council of Europe
adopted a number of conventions and recommendations
that laid down the standards for the activity of judges
and other officials of law enforcement and penitentiary
institutions, and ensured simplification and transpar-
ent of international cooperation in these areas. As an
example, we quote the conventions: On the Supervision
of Conditionally Sentenced or Conditionally Released
Offenders (dated 30.11.1964); On the Compensation of
Victims of Violent Crimes (24.11.1983); On Offenses
relating to Cultural Property (June 23, 1985); On Spec-
tator Violence and Misbehaviour at Sports Events and
in particular at Football Matches (August 19, 1985). An
important stage in the humanization of the activity of
law enforcement agencies became The Convention for
the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (November 26, 1987). In the
XXI century were adopted such Conventions as: On
cybercrime (23.11.2001); On the Preventing of Ter-
rorism (16.05.2005); On Laundering, Search, Seizure
and Confiscation of the Proceeds from Crime and on the
Financing of Terrorism and On Action against Traf-
ficking in Human Beings (both of 16.05.2005); On the

Counterfeiting of Medical Products and Similar Crimes
involving Threats to Public Health (28.10.2011)[12].

The Council of Europe pays a considerable attention
to the struggle against corruption. After the adop-
tion of the Convention “On Mutual Administrative
Assistance in Tax Matters” (25.01.1988), the Recom-
mendations to Financial Police on Combating Money
Laundering (01.07.1989) and the Model Law on Money
Laundering in Relation to Drugs (01.01.1995) were
adopted. In 1997, the Committee of Ministers adopted
the Decision “Corruption and organized crime in re-
structuring countries” (Project Octopus), and resolved
the Statute of the Commission on the Prevention of
Corruption and “The Twelve Principles of Struggle
against Corruption”. In May 1998, the Agreement on
the Establishment of a Group of States against Corrup-
tion (GRECO) and the Statute of the Group of States
against Corruption were made. In November 1999,
“Criminal Law Convention on Corruption” and “Civil
Law Convention on Corruption” were adopted, in 2000
“The Model Code of Conduct for Civil Servants” was
adopted, and in 2003 “The Uniform Rules against Cor-
ruption by financing of political parties and election
campaigns” were resolved. The Council of Europe pay
a great attention is paid to the professional ethics of
lawyers. To these issues are dedicated: the European
Charter on the Law “On the Status of Judges” and an
Explanatory Note to it (10.07.1998); Bordeaux Declara-
tion on the Relations between Judges and Prosecutors
dated 18.11.2009; Recommendation of the Committee
of Ministers on judges: independence, effectiveness
and responsibilities (17.11.2010) and other documents
[16, p. 140].

The Council of Europe made an important contribu-
tion to the protection of European cultural diversity,
the educating respect to the identity of large and small
peoples of Europe, the development of humanitarian
cooperation, the promotion rights of communities in
protection of ethnic self-identity and self-organization.
In this rather diverse area act the European Cultural
Convention (19.12.1954) and a number of acts directed
on the development of this field: The Convention on
the Recognition of Qualifications Concerning Higher
Education in the European Region dated 11.04.1997,
the Bologna Charter 19.06.1999, The Declaration on
European Policy on New Information Technologies
06.05.1999, Budapest Declaration for a Greater Europe
Without Distribution Lines dated 07.05.1999, Decla-
ration and Programme of Education for Democratic
Citizenship, based on the Rights and Responsibilities
of Citizens dated 07.05.1999 [17], the European Con-
vention for the Protection of the Audiovisual Heritage
dated 08.11.2001. Such documents as the European
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Charter of Local Self-Government (15.10.1985) [18];
the European Charter for Regional or Minority Lan-
guages (15.11.92) [19]; the European Urban Charter
1992 (as in force on 2008); the European Charter on
the Participation of Young People in Local and Re-
gional Life 1992 (as in force on 2003); Statute of the
Congress of Local and Regional Authorities of Europe
(14.01.1994); Framework Convention for the Protec-
tion of National Minorities (01.02.1995); The Utrecht
Declaration on Good Governance at Local and Regional
Level in Turbulent Time (Nov. 17, 2009) and others
[12] generalized and unified in their provisions the
traditional foundations and the latest trends of such
local self-government as schools of a civil activism
and real democracy.

Since 1990 the Council of Europe has devoted a
special place to the procedural safeguarding of the
principles of democracy. In 1990 it founded the Euro-
pean Commission for Democracy through Law (Venice
Commission), acting as an advisory body to the Council
of Europe on constitutional law. The Commission’s
conclusions are considered as a source of European
standards in the field of democracy. Notwithstand-
ing the fact that members of the Council of Europe
are not required to be members of the Commission,
all 47 Member States are involved in its work. Since
2002, countries which are not Member States of the
Council of Europe also participate in the work of the
Commission, in particular Algeria, Israel, Kazakhstan,
Kirghizia, the Republic of Korea, Brazil, Peru, Chile.
The Commission closely cooperates with the OSCE
Office of Democratic Institutions and Human Rights
(ODIHR), as well as with EU institutions[16, p. 141].

The second regional system of Europe is based on
the founding treaties of three European Communities,
which, with the entry into force of the Maastricht
Treaty in 1993, formed the European Union [8, p. 141].
With the entry into force of the Lisbon Treaty?in 2009,
this system acts solely as institutions and the right of
the European Union, around which the multi-channel
process of pan-European integration continues. The
main act of the EU is the Lisbon version of the Treaty of
Rome, the Treaty establishing the European Economic
Community, which name changed to the “Treaty on
the Functioning of the European Union”. In 1957 the
Treaty defined the basic aim of the European Economic
Community: “elimination of trade barriers, common
economic policy and unification of living standards” [8,
p. 74]. Against the background of the priority tasks —

2 The Treaty amending the Treaty on European Union and the
Treaty establishing the European Community (13.12.2007), effec-
tive from November 2009, became a temporary act after the fail-
ure of the ratification process of the EU Constitution
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the creation of a customs union and the liberaliza-
tion of trade in goods, gradual achievement and other
“three freedoms” — free movement of capital, labor
and services was planned. Since 1967, on the basis
of The Merger Treaty of 1965, the joint institutions
of communities began to operate: the Commission,
the Council of European Communities, the European
Parliament (from 1957 to 1962, the Assembly) and
the Court. Since 1975, The Court of Auditors has been
added to them [8, p. 123]. The processes of econom-
ic integration of the Member States of the “common
market” contributed to the awareness and economic
assessment of such concepts as “human capital as-
sets”, “human development”, “human potential”. The
integration movement has been intensifying since the
1990s. In 1991, the European Economic Community
and the European Free Trade Association formed the
Common Economic Space. The European Union was
founded by The Maastricht Treaty of 1992, which is
currently in effect in the “Lisbon” version [8, p. 75],
and the European Economic Community has been re-
named into the European Community. Changing the
name determined the withdrawal of communities from
purely economic goals and the fundamental orientation
of European integration for integrated social develop-
ment. Integration processes were also embodied in the
strengthening of cooperation between three regional
European institutions: the Council of Europe and the
newly formed European Union and the Organization
for Security and Cooperation in Europe. In particular,
the important condition for EU membership was the
adoption and observance of the provisions of the Eu-
ropean Convention on Human Rights, 1950. After the
creation of a single migration and currency space (with
certain exceptions), the European Union’s agenda was
the adoption of its Constitution, which will replace a
complex source database of acts of primary law with
a huge number of changes and amendments with a
single act. After three years of preparation, the Trea-
ty establishing the Constitution was signed in Rome
on 29 October 2004. Spain was the first to ratify the
Treaty (February 2005), as well as Luxembourg (July
2005), however, after the ratification was failed by
France and the Netherlands (May and June 2005), the
process was terminated, as the condition for acquiring
The Constitution was the ratification of the Treaty by
all EU members [16, p.142]. However, Part II of the
Constitution “the Charter of Fundamental Rights of
the European Union” became an independent (third)
source of the current “primary” law of the EU, the
norms of which, in accordance with the Lisbon Treaty,
are compulsory both for the EU authorities and for the
Member States, when exercising a right of EU. The
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structure of the Charter corresponds to the main human
values. This approach differs from the aforementioned
acts of the twentieth century, in which “rights and
freedoms” were the meaningful basis. Six chapters
of the Charter are devoted to such values as: dignity,
freedom, equality, solidarity and the rights of citizens
and justice [20]. The last, seventh chapter contains
the application rules of the Charter. In addition to the
traditional rights and freedoms protected by previous
international acts in this area, the Charter takes into
account the most advanced forms of human rights vio-
lations: in particular, Chapter I “Dignity” provides for
the prohibition of the use of a human body and its parts
as a source of profit, reproductive cloning of human
beings; Chapter IT “Freedom” — the right to protection
of personal information, freedom of the arts and scienc-
es, the right to shelter; Chapter III “Equality” — the
right to cultural, religious and linguistic diversity, the
rights of children and the elderly, as well as persons
with physical disabilities; Chapter “Solidarity” — the
right of workers to information and consultation, col-
lective bargaining, free employment assistance, etc.;
Chapter V “Rights of Citizens” contains the right of
access to documents relating to the person, filing of a
complaint to the European Ombudsman and petitions
to the European Parliament, as well as “right to proper
management” — a set of powers and guarantees of
citizens of the Union and other individuals and legal
entities — in their relations with EU authorities and
institutions; Chapter VI “Justice” establishes proce-
dural guarantees of a person, fundamentally within
the framework of criminal proceedings [20].

Consequently, the European communities estab-
lished for the sake of cooperation, above all, in the
economic sphere, did not renounce either the prospect
of political rapprochement or the goal of making Eu-
rope a “space of freedom of security and justice” on the
basis of a common legal heritage, as stated in Article 2
of the Maastricht Treaty [21, p. 20]. In the end, their
successor The European Union, having adapted all the
standards for the protection of human rights, developed
by the Council of Europe, put them in an upgraded
form in its own act — “the Charter of Fundamental
Rights of the European Union”.

The Organization for Security and Cooperation in
Europe (OSCE), convened in July 1973 for the first
time (as the Conference on Security and Cooperation
in Europe), became the first experience of coopera-
tion between European states with different political
regimes and ideology. The participants were 33 Euro-
pean states, the United States and Canada. The Soviet
Union, as the initiator of the Conference, saw its main
purpose in consolidating the existing territorial and

political structure of Eastern Europe, which, according
to William Corey, meant “the ideological and political
division of the continent defined by the Berlin Wall”
[22, p. 27]. As a result of two years of work, the OSCE
has adopted a package of political decisions known as
the Final (Helsinki) Act of the OSCE from 1 August
1975. The first part of the Act (Declaration of Princi-
ples), completed the process of formation of the basic
principles of international law. The second component
of the Final Act was an agreement on the development
of trust and disarmament. The third component includ-
ed an expanded program on cooperation in the fields
of economy, science, technology, culture, education,
environmental protection, and most importantly, on
the protection of human rights, among which a subdi-
vision contained a number of provisions to facilitate
private contacts between the citizens of the Member
States [23]. The protection of human rights and the
free movement of people and ideas (the so-called “third
basket” of the Final Act) were seen as the main achieve-
ment of the OSCE in alleviating hostility and mistrust
caused by ideological divisions and wars of the 20th
century — between the citizens of the Member States.
The CSCE Forum in Belgrade (1977-1978) on devel-
opment issues, laid the foundations for the periodic
convening of the CSCE and promulgation of cases of
non-compliance with the terms of the Final Act: States
that evade their implementation were seen as viola-
tors of international obligations. At a regular forum
in Madrid (1980—-1983), over thirty cases of human
rights violations by the USSR and other members of
the Warsaw Pact were considered. During the Forum
in Vienna (1986-1989), CSCE activities were geopolit-
ical: the leadership of M. Gorbachev (since 1988), the
flourishing of publicity and “reformation period” in
the USSR significantly improved the climate in Europe
and the world. Against the background of arms lim-
itation processes, religious and ethno-cultural rights
that had not yet been recognized or had been violated,
as well as the cessation of muffling of radio stations as
a traditional means of preventing “the spread of ideas”
became the subject of intergovernmental agreements
[22, p. 30]. The Vienna Final Document, 19 January
1989, became a new step towards realizing the histor-
ical significance of the “free movement of people and
ideas” and the protection of human rights, confirming
that the sphere of human rights is a legitimate concern
of the international community. It was this document
that introduced the concept of “human dimension” as
a special feature of the CSCE activities. The concept
of “human dimension”, including a much wider list of
measures than the actual human rights, is considered
as the main component of the integrated concept of
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security [16, p. 147]. Subsequently, this concept was
elaborated in more detail, as reflected in the Charter
of Paris for a New Europe of 21 November 1990. The
“Human dimension” of OSCE covers seven main areas
in which Member States undertake to make the rele-
vant provisions a part of their public order: 1) in the
field of the rights of peoples to self-determination; 2)
in the field of structural components of a democratic
society, including, in particular, the electoral process;
development of democracy (decentralization of power,
public control over the armed forces, security and po-
lice services, independent human rights associations,
transparency of the work of the administrations, fight
against corruption, efficiency of management of public
funds); the rule of law (the independence of judges and
lawyers, the accessibility of justice, the rights of de-
tainees, etc.); 3) in the field of personal human rights:
civil and political rights (in particular, abolition of the
death penalty, prohibition of torture, cruel or humil-
iating treatment or punishment, protection against
unjustified deprivation of liberty, freedom of access
to information, activities of journalists, cultural and
artistic expressions, etc.); economic, social and cul-
tural rights (labor rights, cultural rights and cultural
heritage, the right to education, etc.); 4) obligations
for particular groups requiring special protection,
including rights of national minorities; indigenous
population; refugees, displaced persons, returnees,
stateless persons; migrant workers; persons with dis-
abilities; children; military men; persons deprived
of their liberty; 5) in the area of ensuring equality,
tolerance and non-discrimination; 6) with regard to
particular threats to human security, in particular the
prevention of gender-based and age-based violence and
exploitation; trafficking in human beings; illicit traf-
ficking in narcotic drugs, weapons and other forms of
international organized crime; terrorism; 7) in the field
of international humanitarian law [24]. All these areas
of “human dimension” provision by the CSCE Member
States are aimed at protecting regional security. At the
same time, however, it is not the security of the ruling
political regime or the State, but, above all, the security
of people — personal, collective, ethnic and regional
[16, p. 148]. Like the CSCE, the OSCE (since 1994)
does not issue legally binding statements. Formally,
their acts are political joint decisions. However, the
authority of this institution, based on the goodwill of
the Member States, ensures the implementation of their
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joint political decisions. The current work of the OSCE
takes place at regular meetings of the Permanent Coun-
cil and the OSCE Senior Council. OSCE “Mechanisms”
explore problem issues (within the framework of the
Vienna Mechanism), complementing, if necessary, their
recommendations by sending special missions (within
the framework of the Moscow Mechanism) to countries
where the conditions of the “human dimension” are not
met. The OSCE working body is the OSCE Office for
Democratic Institutions and Human Rights (ODIHR),
established in 1991 to monitor national elections and
organize thematic seminars. The OSCE High Commis-
sioner on National Minorities remains in effect, the
OSCE Economic Forum is becoming more and more
important [24].

Conclusions of the article and perspectives of fur-
ther research in this direction. Thus, each of the region-
al European organizations has gone its own way in the
field of human rights protection, providing internation-
al law with unique practical experience. If the Council of
Europe operates through traditional international legal
instruments — developing draft conventions on topical
issues of humanizing the public order of the Member
States, the OSCE operates with flexible political means
that are more effective in certain matters than legal
ones, while the Council of Europe chooses the subject
of regular international agreements, examining the
specifics of the protection of human rights in certain
social aspects, while the OSCE explores these issues
in the context of the geopolitical changes taking place
in the sphere of interaction between the states of the
“West” and the “East” of Europe. The socio-economic
dimension, supplemented by two other “pillars” (in the
field of security and external relations and police and
judicial cooperation), testifies to the implementation
and efforts on the humanization of public order in fun-
damentally new socio-political and economic realities of
the dynamic model of the European Union, involving all
the assets of the other two regional institutions to this
process. Consequently, the progress of the European
communities in the implementation of their “policy”
looks more strategic and fundamental, which needs
to be taken into account by each Member State of the
European Union and the applicant countries for mem-
bership while reforming national political and legal
systems. We are convinced that the trends and perspec-
tives presented in this paper require more intersectoral
research, based on European judicial practice as well.
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®OPMYBAHHA OCHOBHUX MPUHLUUMNIB EPXABHOI
NOAATKOBOI MOJITUKU YKPATHU

&dIHAHCOBE MNMPABO

®OPMUPOBAHNA OCHOBHbIX MPUHLNIMNOB rOCYAAPCTBEHHOM
HAJIOTOBOW NOJINTUKU YKPAUHDI

FORMING THE MAIN PRINCIPLES STATE
TAX POLICY OF UKRAINE

AHoTauisA. Y poboTi 3gilicHeHo aHani3 MogaTky K iHCTPyMeHTY pe2y/IlOBaHHS COLiaNbHO-eKOHOMIYHMX MPOLieCiB Ta BCTA-
HOBJIEHO, L0 BUKOPUCTAHHSA NOGATKIB Y MOGATKOBIN CUCTEeMi 3GiNCHIOETbCA JepXKaBoio /1 GOCARHEHHS BigrnoBigHMX Liiiein Me-
)Xax 06paHoi MogaTKoBoi NoAiTuKKM. [10gaTKOBA isiIbHICTb gepXXaBu 1L0go GopMYBAHHS MybAiuHIX 2POLLIOBUX POHGIB 3giKiCHIO-
€TbCA y BIGNOBIGHOCTI O CUCTEMM MPUHLMIIB, AKi BU3HAYeHI y [10gaTKOBOMY KOGeKCi YKpaiHu ik OCHOBHI 3acagy nogaTtkoBo20
30KOHOGABCTBA. Ha NigcTaBi aHanizy Umx NPUHUMNIB BCTAHOB/IEHO, LLO BOHU MOXYTb OyTy MOgieHi, y nepeBaxHii OinbLiocTi
HQ GiCKabHI, @ TAKOX CTUMY/IIOIYI GisIbHICTb MAATHUKA. BU3HAYeHO, 1o 6a30BUM MPUHLMIOM (OPMYBAHHS GepXABHOI Mo-
gaTtKoBOI MOMNITUKM MOBUHEH CTATH NMPUHLMI: COLIIA/IbHOI CrPaBegIMBOCTI ONOGATKYBAHHA, d TAKOX MPUHLMITM 3KOHOGABY020
BCTAHOB/IEHHS M0GATKIB, EGUHO20 Migx0gy go BCTAHOB/IEHHs N0gaTKiB i 360piB, PIBHOCTI MAATHWKIB, Npe3yMnLii npaBoMipHOCTi
pilleHb Mi1aTHMKA TOLLO. 3anpornoHOBAHO BHECeHHs 3MiH go 10gaTKOBO20 KOGeKCy YKPAiHW y YaCTUHi BU3HAYeHHS CTaTTi 4
Y HoBili pegakuii — «OCHOBHI 3acagyu MogaTkoBo20 3AKOHOQABCTBA T4 MPUHLMIM MOGATKOBOI NOMTUKM YKPAiHW», 0 TAKOX
BHECeHHS 3MiH go CTartTi 14 (BU3HAYEHHS MOHATb), GOMOBHUBLUM il BUSHAYEHHSIM MOHATTS «gepyKaBHA NOGATKOBA NOMITUKA»
y aBTOPCbKOMY POPMY/IIOBAHHI, B OCHOBY 5IKO20 MOKAAGEHO BPAXYBAHHS YCiei CyKyMHOCTI COLiabHO-eKOHOMIYHMX MPUHLUMMIB
0MogaTKyBaHHS.

KnrouoBi cnoBa: HopmatuBHe pe2yioBaHHS, OCHOBHI 3acagu onogaTKyBAHHS, NAATHUKM NOGATKiB, MogaTkoBuii KOgekc
YKpaiHu, nogaTkoBa NoAITMKA, MPUHLMIN.

AHHOTaums. B paboTe npoBegeH AHAIM3 HA02a KAK MHCTPYMEHTA pe_yIMpoBaHus COLMAIbHO-9KOHOMMYECKHMX MPOLLeccoB
W YCTAHOB/IEHO, YTO MCTMO/Ib30BAHME HA/IO20B B HA/I020BO CUCTeMe OCYLLeCTBSIeTCs 20CygapCTBOM g/isl GOCTUXKEHMSs COOTBeT-
CTBYIOLLMX Lies1eli pegenax BbIOPAHHOM HA020B0¥ MOAMTUKK. Han020Bas gesiTe/IbHOCTb 20CygapcTBa Mo opMUPOBAHMIO My-
O/IMYHBIX geHeXXHbIX POHGOB OCYLLECTBASETCS B COOTBETCTBUM C CUCTEMOV MPUHLUMIOB, OnpegeeHHbIX B Hano2080M Kogekce
YKpauHbl KaK OCHOBHbIE MPUHLMIbI HAJI020B020 30KOHOGATENbCTBA. HA OCHOBAHMM AHAM3A 3THX MPUHLMIOB YCTAHOB/IEHO,
YTO OHM MORYT ObITh pa3gesieHbl, B NOgas/siolLem OONbLUMHCTBE, HAO GUCKA/IbHbIE, O TAKKe CTUMY/IUPYIOLLMe esTebHOCTb
naatenbLumka. OnpegesneHo, 4To 6a3oBbIM MPUHLMIOM OPMUPOBAHMS 20CYgAPCTBEHHOM HAI020BOY MONMTUKM GO/KEH CTaTb
MPUHLMM: COLMANBHOM CPABegIMBOCTY HAI02000/10)KeHNS, d TaKKe MPUHLMIMbI 3aKOHOJATe/IbHO20 YCTAHOBEHMS HAJI020B,
egMHo20 M0gxoga K yCTAHOBAEHMIO HA0208 M COOPOB, PABEHCTBA MAATE/bLUMKOB, MPe3yMnLmn NPpaBOMEPHOCTH peLLeHMit
NAATebIUMKA M ToMy nogobHoe. [1pegoxeHo BHeceHne M3MeHeHui B Hano20Bblii KOgekc YKpauHbl B 4acTh onpegeneHns
cTarbu 4 B HOBOW pegakumu — «OCHOBHbIE MPUHLMIBI HAJI020BO2O 30KOHOGATENbCTBA M MPUHUMIBI HA/I020BOW MOMTUKM
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YKpauHbl», @ TaKXe BHeCeHne n3MeHeHnii B CTaTbio 14 (onpegeneqye MoHsATHI), GOMOAHWB ee ornpegesieHem MoHSTUS «20-
CygapcTBeHHasi Ha/0208ast MOANTUKA» B ABTOPCKOM (OPMYIMPOBKE, B OCHOBY KOTOPOR2O MOJIOXKeH Y4eT BCefi COBOKYMHOCTH
COLMAnbHO-3KOHOMMYECKNX MPUHLMMTOB HA/102000/10KEeHMS.

KntoueBbie c1oBa: HOpMaT1BHOE pe2ynpoBaHue, OCHOBHbIE NPUHUMITBI HAI0200010KeHUS, NAATeNbLUMKN HaN0208, Haslo-
20Bblii KOgeKC YKpanHbl, Has020Bas MOAUTUKG, MPUHLUMDI.

Summary. The paper analyzes the tax as a tool for regulation of socio-economic processes and establishes that the use of
taxes in the tax system is carried out by the state to achieve the corresponding goals within the limits of the chosen tax policy.
The tax activity of the state regarding the formation of public monetary funds is carried out in accordance with the system of
principles, which are defined in the Tax Code of Ukraine as the main principles of tax legislation. Based on the analysis of these
principles it is established that they can be divided into the vast majority of fiscal, as well as stimulating activities of the payer.
It is determined that the basic principle of formation of the state tax policy should be the principle: social justice of taxation,
as well as principles of legal regulation of taxes, a unified approach to the establishment of taxes and fees, equality of payers,
presumption of lawfulness of decisions of the payer, etc. It is proposed to amend the Tax Code of Ukraine as part of the defini-
tion of article 4 in the new wording — «The Basic Principles of Tax Legislation and Principles of the Tax Policy of Ukraine», as well
as the introduction of amendments to Article 14 (Definition of Concepts), supplemented by its definition the concept of «state
tax policy» in author’s wording, which is based on taking into account the entire set of socio-economic principles of taxation.

Key words: normative regulation, basic principles of taxation, taxpayers, the Tax Code of Ukraine, tax policy, principles.

HOCT&HOBK& npobiemu. AHamis mpoiecy Gopmy-
BaHHS Ta PO3BUTKY (PiHAHCOBO-eKOHOMIUHUX
iHCTUTYTIiB Iep:KaBU CBiIUNTD, 1[0 ¥ CUCTEMi OIIOJAT-
KyBaHHSA, i1 OCHOBHU eJIeMeHT — II0JAaTOK, X0U i BU-
3HAYAETHCA K 000B’ A3KOBU, 0€3YMOBHUM IIJIATI K 0
BiZITIOBiTHOTO GIOXKETY, II0 CIIPABIAIOTHCA 3 IIJIATHU-
KiB momaTkiB [1], omHaK Moike OyTH He TiIbKU IKe-
pesioM IOImOBHEHHS OI0AKeTiB, a I iIHCTPYyMeHTOM pe-
IyJIIOBaHHA TUX YM iHINIUX COIiaJbHO-€KOHOMIiUHUX
mpoiieciB. CBimomMe BUKOPHUCTAHHS MOJATKIB AJA JO-
CATHEHHS BiNNOBIZHUX IIijJiedl MPOXOAUTH Yy paMKax
MOJATKOBOI HOJITUKY, AKY IIPOBOIUTE AepPrKaBa.

ITomaTkoBa moJriTuKa ABJIsS€E cO600 AiAJIbHICTE Aep-
sKaBU y c)epi BCTaHOBJIEHH, IPABOBOTO PETJIAMEHTY-
BaHHJA Ta opraHisallii cipaBJIAHHS I0IaTKiB, 300piB,
PEHTHUX IIJIAT Ta iHIITUX BUIiB 3aTaIbHO000B’ A3KOBUX
maaTexkiB mo JlepsxaBHOTO OI0AKeTy Y KpaiHu Ta Miciie-
BUX OIOMKeTiB TepuTOopiaabHuX rpoMas. Ilepeposmomia
CYKYIIHOT'O CYCITLILHOT'O IPOJAYKTY B IIPOIleCci eKOHOMiU-
HOI misiabHOCTI cy6’€KTiB, MPU3BOAUTH 0 HEOOXiZHOCTI
KOHTPOJIIO Ta YIPaBJiHHA HUMHU B ITporieci (hpiHaHCOBOL
IisLTBHOCTI IepsKaBU Ta € TAKOMK BaYKJIUBOIO CKJIATOBOIO
JIeps;KaBHOI IT0JaTKOBOI IOJITUKHM. Y I[bOMY KOHTEKCTI €
3pO3yMiJuM, I1I0 METOIU, CIIOCOOU Ta IpUoMHU (hiHaHCO-
BOI IiAJTBHOCTI JepsKaBU 1040 (DOPMYBAHHSA TYOJTiUHUX
T'poIIOBUX (DOH[IB IOBUHHI 3aCTOCOBYBATUCH V BiITIOBi-
HOCTI IO 32aKOHO/IaBY0 BU3HAYEHOI CUCTEMY IIPUHITUIII B,
AKa, Ha CbOTOIHi, ¥ cucTeMi (piHaHCOBO-IIPaBOBOTO
peryJjaooBaHHA CYCHiJIbHUX BiJHOCHH, € PicKaJabHO-
CIIPAMOBAHOIO Ta HE BiITTOBi/lae HAJIEIKHUM COILiaJIbHUM
3acajlaM CyCIiJILHOTO PO3BUTKY Ta IPOTpPecy.

AHaiiz 0CHOBHMX TOCJisKeHb i myoaikamii. Bu-
BUEHHIO ITP0o0JIeM (popMyBaHHAM CYKYITHOCTI 3aTaIbHUX

IIpaBUJI Ta CTAHLAPTIB AK IPUHIUIIIB OOLaTKyBaH-
HA Yy piHAHCOBO-IPABOBill HayIli IpUCBAYEHI OKpeMi
JOCJTiIKeHHA HaYKOBIIiB TaKuX AK: €. M. AexkceeB
[2], A.I. Bepaau [3], O.0O. Borganosa [4], B. 1. Bum-
HeBchKuii [6], A.T. KoBanbuyk [6], B. [I. YepHaguyxk
[7] Ta inmux. Takox aBTOpOM maHOi cTaTTi 3p00IeHL
CIIPOOU JOCJIiIKeHHA 3araJbHIX IPUHITUIIIB OIIOJAT-
KyBaHHA [8] Ta mpuHIIMTOiB (GOPMYyBaHHA ITOJATKOBOTO
3aKOHO/IaBCTBA 1100 AeP:KaBHOI ITOAATKOBOI i ATPUMKN
cy6’eKTiB arpapHoro Bupo6HuIrraa [9].

OpmHak, Maloun HaAyKOBi JOCTiIKeHHS 3a JaHOIO IPO-
0JIeMaTHUKOIO, OpraHaMU Jep:KaBHOI BJIAAU 3MiHICHEHO
npuitHATTA [logaTKOBOrO KoleKCcy YKpainu (Hagasri
ITK Ykpainm) Ta BHeCEHHS 0 HbOT'O BEJIUKOI KiJIbKOCTI
3MiH i JOTTOBHEHBb Pi3HOTO CIPAMYBaHHSA, AKi, HA HAIITY
IYMKY, He B IOBHill Mipi 3a6es3neuniu 3aKpinyieHHA
Yy 3aKOHOAABCTBI mediHiii « rep;xaBHAa MOaTKOBA II0-
JITHKa» Ta OCHOBOIIOJIOKHUX MMPUHIINIIB Ii peasrizarii
Ta YAOCKOHAJIEHHS.

dopmysanH4 Higei crarti. Ha migcrasi ananisy
sakpimiaenux y [IK Ykpaiuu oCHOBHUX ITOHATH CUCTEMU
OTOMATKYBAHHA Ta NPUHIUNIYU GOPMYBaAHHSA ITOTAT-
KOBOTO 3aKOHOJABCTBa, METOIO JaHOI CTaTTi € ciipoba
HaJaHHS IPOIIO3UIIIN ITO0 3araJbHUX 3acajl Ta OK-
peMux acrneKkTiB ¢GopMyBaHHA IPUHIIUIIIB JePKaBHOI
TOJATKOBOI IMOJIITUKY Ta 1X 3aKOHOJABUOT0 3aKPillJIeHHA
y HopMmax craTeit ITK YKpainu, SK OCHOBOIIOJIOKHOTO
aKTa IepsKaBHOTO PeryJioBaHHA CYCHLIbHO-eKOHOMIY-
HUX (ITOJAaTKOBUX ) ITPABOBiTHOCHH.

BukaaneHHAI 0CHOBHOrO MaTtepiaJjy. ¥ mpoilieci pe-
asrizaifii mogaTKoOBOI MOJMIITUKY AepsKaBa 3a0e3neuye
dopMyBaHHA TYOJIYHUX T'POITOBUX (DOH/IB 3a JOTIOMO-
roi0 000B’ I3KOBOTO MEeTOy MOOiIizaIrii, 1o nepegbauae
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BCTAHOBJIEHHSA: BUAY 000B’I3KOBOTO ILJIATEIKY; TOU-
HOTI'0 M0r'0 PO3Mipy; CTPOKY IJIATEKY; 000B’ AI3KOBOTO
BUJAKY JIEPKAaBHOTO IPUMYCY 32 IOPYIIEHHA CTPOKY
Y1 PO3Mipy mJjaTeKy y BUIJIAAL eHi Ta mTpadHux
(dimaHCOBUX) caHKIIi# ToI0. Ile 103BOIsAE mepkaBi,
AKa € BUPAa3HUKOM IIy0JiuHUX (hiHaHCOBUX iHTEpeciB,
HAa MificTaBi YMHHOTO 3aKOHOJABCTBA ¥ 0€3BiAIIIATHOMY
i 6e3eKkBiBaJIEHTHOMY HOPAAKY MOOiIisyBaTu (piHaHCOBL
pecypcu ickaIbH03000B’ A3aHUX Cy0 €KTiB.

Heo0OxigHiCTEh HOCHiIMKEeHHS IOLATKOBOL IOJIiTUKY
nep:KaBU, K iIHCTPYMEHTY peaJsridailii gep:kaBHOI Biia-
U, CIIOHYKAae 1o 00paHHA aBTOPCHKOT0 KyTa 30py Ha
mpobsiemy (hopMyBaHHSA Ta 3aKOHOJABUOT0 3aKPITlJIEHHA
y unaHOMY ITK YKpaiHu OCHOBHUX MIPUHITUIIIB TOOY-
IOBU AP KaBHOI ITOaTKOBOI MOJiTHKU. BUKOHaAHHA
TAKOTO 3aBAAHHSA CJIYTyBaTUMe 3aCO00M «HAJIEKHOTO
OOT'PYHTYBAHHS HAMiCTOTHIININX, CIEIMUPIUHNX CTIAKIX
3B’sI3KiB i BijHOCHH, IPUTAMAHHIX IIOJATKOBIH IoTiTHII
Ta 3aKJIaZleHuX B i1 OCHOBHUX IpuHIunax» [8, c. 187].
IIpuHIUIHN 06T PYHTOBYIOTH, P03’ ACHIOIOTH i BimoOpaska-
IOTBb 3MiCT i B3a€MO3B’ ABKU MiK JePKaBOIO, IIATHUKAME
HOJATKiB Ta OTPUMYyBaUaMU OO KEeTHUX KOIIITIiB.

s 3aificHeHHSA XapaKTePUCTUKYU OCHOBHUX ITPUH-
LUTiB O0YIOBYU CUCTEMU OIIOJaTKYBAHHSA B HAIIIiH 1ep-
JKaBi HeOOXiTHO PO3TISHYTH TEOPETUUHI BUSHAUEHHSA
OCHOBHUX IIOHATH, c(hOPMYJILOBAHUX (hpiHAHCOBO-IIpa-
BOBOIO HAYKOIO.

30KpeMa, TepMiH «IPUHIUIIN» ITOXOAUTH BiJ jarT.
«principium» — moYaToOK, 3aKOH, IPUHITUII, II0 TJIyMa-
YUTHCA AK BUXiAHI, QyHIaMeHTAJIbHI ITIOJOKEHHA, Opi-
€HTHUPU, IIepeBipeHi Teopieto i mpakTuroro [10, c. 384].
Ar mpaBuio, TPUHIUIYU (POPMYITIOOTHCA ¥ BUTIIALL
MeBHUX HAYKOBUX II0JIOJKEHb, 3aKPIILJIEHNX y CBOIl oc-
HOBI ITPABOM Ta 3aCTOCOBYIOTHCSA Y TEOPETUUHIN i TpaK-
TUYHIN TepsKaBHO-YIpPaBIiHCHKiH gisabHOCTi. 3BimcH,
TMIPUHITUIY OMOJAaTKYBaHHA — BUPOOJIeHa (piHaHCOBOIO
HAYKOIO BCA CYKYIIHICTD IIOJaTKOBUX 3aC00iB Ta iHCTpY-
MeHTiB a00 Hal0Oi/IbIII 3araJbHi ITpaBUIa YU CTaHIAPTHU
omomaTKyBaHHA [11, c. 267].

Posrasauemo sanpononoBani ITK Ykpainu ocHOBHI
OPUHIIUIINA OIIOaTKYBaHHA: 3aTaJbHICTh, COIliaJIbHA
cIIpaBeAJInBicTh, cTabiNbHiICTD, (hicKaabHa gJOCTAT-
HiCTh, EKOHOMIUHiCTh, HEUTPAJIbHICTh OIMOJATKYBAHHS;
PiBHiCTH IIATHUKIB IIepe]; 3aKOHOM; HEBi/IBOPOTHiCTH
HaCTaHHS BU3HAUEHOI 3aKOHOM BiJIIOBiHaILHOCTI ITpHU
HOpYIIeHH] MOJaTKOBOTO 3aKOHOJAaBCTBA, ITPEe3YMIIITil
IpaBOMipHOCTI pillleHb NJIATHUKA, PIBHOMipHICTH Ta
3PYYHICTB CILIATH, EAUHUNA MiaXiJ 70 BCTAHOBJIEHHS
moJaTKiB Ta 300piB, MepioguYHUN XapaKTep OmmogaT-
KyBaHHs ToImo [1].

Hagamo KOpoTKy XapaKTepUCTUKY OCHOBHIX 3aca
TOJATKOBOTO 3aKOHOaBCTBA ¥ KpaiHU, BUBHAYEHUX
ITK Yxpaiuu.
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3arajJbHiCTh OIOJATKYBaHH mepeadavac, 1[0 KO-
Ha ocoba, 3a HAsIBHOCTi 00’€KTa OIOSATKYBaHHSA, 30-
0oB’si3aHa CIIJIauyBaTU BCTAHOBJIEHI ITogaTKu, 360pu,
maaTe:ki. 3arajJbHiCTh OIIOJATKYBaHHA 6a3yETHCA caMe
Ha BUKOHaHHI 000B’sI3KY, a He peryJII0OBaHHI BiZfHOCUH
y MesKax 3000B’ I3aHHA, AKe MMOPOJJKYE 3yCTPiuHi mpaBa
Ta 000B’A3KM YUACHUKIB.

PiBHicTh mIaTHUKIB mepe 3aK0HOM 3a6e3Ieuye o/-
HaKOBUH ITiAXiM 10 YCiX MJIATHUKIB IMOJATKiB, HE3aJIEMK-
HO Bifn cormiaysibHOI, pacoBoi, HaIliOHAJIBHOI, pesiriitaol
IPUHAJIEKHOCTi, (hOPMU BIACHOCTI IOPUAUUHOI 0cobH,
rpomMagsgHcTBa (Pi3UUHOI 0cO0U, MiCIST ITOXOIKEHHS 10-
xoxiB. ToOTo, 3 MeTOIO peasisallii fep;KaBHUX iHTEpeciB
MOJATKU MOBUHHI CIJIauyBaTH BCi 0c00U, AKi mepedyBa-
IOTh y BiATIOBigHMI TIepion HA BiATIOBiAHIT TepuTOpii.

HesigBopoTHiCcTh HAaCTaHHA BU3HAYEHOI 3aKOHOM
BiAIOBiaIbHOCTI IpU MOPYIIIEHHI IOAaTKOBOTO 3a-
KOHOJaBcTBa (hopMye 3arajibHi 3acagy IOPUIUIHOT
BiITIOBiIaILHOCTI 3a MOPYIIIEHHSA MOIATKOBOTO 3aK0-
HOIABCTBa, CKJIaJ SKOT0, BUAM Ta CAHKIII 3aKkpimaeni
Y HOPMATHBHO-TTPABOBUX aKTaX.

dickanabHa JOCTATHICTH O3HAUAE, 1110 BCTAHOBJIEHHS
mogaTKiB Ta 300piB MOBUHHO 3[4iICHIOBATUCH 3 ypaxy-
BaHHAM HeOOXiZHOCTi JoCcATHEeHHA 30a7IaHCOBAHOCTI
BUTPAT OI0JKeTy 3 fforo HagxomxeHuAMY. CIipaBaIaHHA
IoJaTKiB 3[i1iICHIOETHCA He IIPOCTO A1 (DOPMyBaHHSA
JOXiTHUX YacTHH OIOIKETiB, a 3 MEeTO0 3a0e3IIeUueHHs
BUKOHAHHS BCiX 3aBAaHb i QYHKIIiN Aep:KaBu Ta TepuU-
TOpiaJbHUX IpoMa/.

CormianbHa cupaBeqInBiCTh OMOAATKYBAaHHA O3HA-
yae HeoOXiAHIiCThL BCTAHOBJIEHHS MOLATKIB BiAIIOBiHO
10 PiBHSA MJIAaTOCIIPOMOIKHOCTI IIJIATHUKIB IIOTATKiB.
CycrinbHe 3HAUEHHS PiBHOCTI BCiX IIOBUHHE peaJiiso-
ByBaTHUCh uepes eheKTUBHY Ail0 AePyKaBHUX OPraHiB
1010 peastidalii Iboro IPUHIIUTY .

CrabibHiCTD OTOAATKYBAHHA O3HAYAE, 10 3MiHU 10
Oyab-sIKUX eJIeMEeHTiB IIOJaTKiB Ta 300piB He MOXKYTh
BHOCUTHCS IIi3HiIlle, Hi}K 3a IIIiCTh MiCAIiB 10 MOYATKY
HOBOTI'O OIOJ[?KE€THOI0 Iepioay, B AKOMY OyAyThb AiATH
HOBI mpaBuJia Ta cTaBKu. IlogaTKu Ta 360pH, iX CTaBKH,
a TAKOJK MONATKOBI ITiJIBI'M HE MOYKYTh 3MiHIOBATHUCA
IPOTATOM OIOIKEeTHOTO IIepioay.

CamHNI MiaXig 10 BCTAaHOBJIEGHHS IIOJATKIB Ta 300piB
O3Haua€ HAsIBHICTH BCiX eJIeMeHTiB II0ZaTKOBOI'O Me-
XaHi3My B IIOJATKOBOMY 3aKOHOAaBCTBi. BimcyTHicTh
xoua 6 OTHOTO eJieMeHTa o3Havae, 1110 000B’ I30K ILJIaT-
HUKa TOJATKiB 1010 CILJIATH TTOJJaTKY He BCTAHOBJIEHU.
Came npunuc 0608’ A3KOBOCTI I[iJIicHOI KOHCTPYKILil
no0yo0BY IPABOBOT'O MeXaHi3My IIOJATKY i rapaHTye
00’eKTHUBHI HificTaBy Ta MOXKJINBiCTh BUKOHAHHS I10-
IaTKOBOTO 000B’ A3KY.

Ilepioguunuii xapaxkTep OII0JaTKyBaHHA O3HAUAE,
10 ITOJJaTKOBi Iepioiu Ta CTPOKHU CILJIATY IIOJATKIB ycTa-
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HOBJIIOIOTHCHA, BUXOLAYM 3 He0OXimHOCTi 3a0e3eueHHsI
CBOEUYACHOT'O HAAXOAKEHHS KOIITIB 10 OI02KeTiB ycix
PiBHIiB, 3 ypaxyBaHHSIM 3PYYHOCTiI BUKOHAHHS IIJIaT-
HUKOM IIOJJaTKOBOT'0 000B’A3KY Ta 3MEHIIIEHH BUTPAT
Ha agMiHiCTpyBaHHA IONaTKiB Ta 360piB. OpieHTania
Ha IIi TepMiHU i mependavae cBoeyacHe HAAXOMKeHH
KOIIITiB 70 OI0I KeTiB.

IIpuHIMO 3aKOHOJAaBYOT0 BCTAHOBJIEHHA IIOJaTKiB
o3Hauae, 1110 BCTAHOBJEHHS i cKacyBaHHSA IMOJATKIB,
a TaKOJK ITiJIBI iX IIJTATHUKAM 3IiHCHIOETHCS BiAIIOBIJHO
no ITK Ykpaiunu. [IpuHIIKII BCTAaHOBJIEHHA MOJATKIB
BUHSATKOBO 3aKOHaMu 3akpinjgenuit y Koucturyiii
VYxpainu [1].

Busnaueni y IIK Vkpaini ocHOBHI mpuHIUnIu Gop-
MYBaHHS IOJATKOBOI CCTEMU HAIIIOI IeP:KaBU 3a CBOEIO
CYTHiCTIO MOXKYTh OyTHU pO3aijeHi Ha ABi rpynu B 3a-
JIEJKHOCTI Bif iX (picKaIbHOI UM CTUMYJIIOI0UOI METH.
YHitko BupaskeHy (PicKaJbHY MeTy Ma€ IIepeBakHa
OiJIBIIiCTh IPUHITUIIIB: 3aTraJbHOCTI OMMOAATKYBaHH,
PiBHOCTI IJTATHUKIB, BiAIIOBigaIBHOCTI, cOmiaIbHOI
CIIPaBeJINBOCTI, (picKaabHOI JOCTATHOCTI, mepioamy-
HOCTI OIIOJATKYBAHHS TOIIO.

B okpemMux (pickasbHO COPAMOBAHUX IPUHITAIIAX
3aKJIaJIeHO 3aByaJibOBaHe CTUMYJIIOI0UEe IMiATPYHTS.
3oxpemMa IpUHIUI (hicKaIbHOI JOCTATHOCTI IPOIOHYE
TIeBHe O0OMesKeHHS CBaBi/IIA IPU BCTAHOBJIEHHI BUIIB
Ta po3MipiB mozaTKiB Ta 300piB, AKi MOBUHHI JMIITe
3a0e3meuyBaTy HEOOXiTHI HAAXOAKEeHHS 10 OI0IKeTiB.

BucuoBku. OToxe, OCHOBHUM IIPUHIIUIIOM (hOPMY-
BaHHSA JeP>KaBHOI MOJaTKOBOI MOJMiTUKY ITOBUHEH CTATH
IIPUHITAITI COI[iaJbHOI CITPABEJIMBOCTI OIOAATKYBaHHA,

JOIIOBHIOBATHU HOT'0 IOBUHHI BUKJIIOYHO KOHCTUTYITii-
HO-TIPABOBi MIPUHITUIN: 3aKOHOJaBYOT'0 BCTAHOBJIEHHA
IIOJIaTKiB, €EAUHOIO IIiIXOAY A0 BCTAHOBJIEHHA IIOAATKiB
i 3060piB, piBHOCTI IaTHUKIB, TPE3yMIILii TpaBOMip-
HOCTi pirteHs miaaTHuKa ToI1mo. CucTeMaTu3yo0uu po3s-
pisHeHi HayKOBi po3BiKM, 3a3HAUNMO, 1110 cTaTTAa 4 [IK
Vkpainu noBuHHA BimoOpakaTu 3a3HAUYEH] IPUHITUIIN
Ta 0yTu nepeiMeHoBaHa HaCTyIHUM YMHOM — «OCHOB-
Hi 3acau MOJATKOBOTO 3aKOHOJABCTBA Ta IPUHITUIINA
TMOAATKOBOI MOJMiTUKY YKpainu». Kpim Toro, mo ctarTi
14 (Busuauenusa nouats) [IK Ykpainu HeoOxigHO BHe-
CTH ITYHKT HACTYITHOTO 3MicTy. Jlep:KaBHA IOJaTKOBA
MOJIITUKA — Ile CYKYITHICTh COIliaJbHO-eKOHOMIiUYHUX
MPUHIINIIB, 38 AKUMU 311 CHIOETHCA AiAJIbHICTL Opra-
HiB Jep:KaBHOI BJIAJV Ta MiCIIEBOTO CAMOBPAAYBaHHA
y cpepi BCTaHOBJIEHHSA, aIMiHiCTPYBaHHA, KOHTPOJIO
moJaTKiB, 300piB, MOJATKOBUX ILJIAT, AKA Peaji3yeThb-
cs uepes3 BU3HAUYeHHSA IIATHUKIB IIOAaTKiB, 00’ €KTiB
oIomaTKyBaHHA, CTABOK IIOJaTKiB, BUJiB IIOATKiB,
HaJaHHA 3BiJIbHEHD Ta IIiJbI' B ONIOJATKYBaHHI.

Taxki sminu, 3a HaIMUM NEPEeKOHAHHAM, TaayTh
MOJKJIMBICTh 3aIll0UYaTKyBaTH Y CYYaCHIiN MOAaTKOBiM
OOJIITHUIII HAIIOl AepsKaBU IIOCTYIIOBUM IIepexia Bifg
(dickaJbHUX IPUHITUIIIB OOAATKYBaHHA 0 TOOYJ0BU
CHUCTEeMHU OMOJaTKyBAaHHSA 3a COIiaIbHUMU (PeryJiio-
IOUMMHY Ta CTUMYJIOIOUNMU) IIPUHITUTIAME, a TAKOMXK
3a0e3IIeUnTH OAUH 3 HAMBAKJINBIIIINX IIPUHIIAIIIB OII0-
JaTKyBaHHS — 3aIl00iranisa BHYTPiIIHbOMY ITOABili-
HOMY OIOJaTKYBaHHIO IK MeXaHi3MYy, II10 3YMOBJIOE
IOJaTKOBe, HeBUIIPaBIaHe ITOJaTKOBEe HaBaHTaKeHH
Ha BiTUM3HAHUX ILIATHUKIB IOJATKiB.
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THEORY AND PRACTICE OF THE RECOGNITION
OF A LIFE CARE CONTRACT AS VALID

IHMIAWID

AHoTaUifA. Y CTATTi pO32/IIHYTO MOXMBICTb BUZHAHHA §O20BOPY OBIYHO20 YTPUMAHHSA GiliCHUM BIgrMOBIGHO O YUHHO20
UMBIIbHO20 30KOHOGABCTBA YKPAiHW. BU3HAYEHO, L0 HUHI Y 3B’A3KY 3i CKACYBAHHAM NPABMA NPO Gep)aBHy PeecTpawito go-
20BOPIB Ta BCTAHOB/IEHHS 3AMICTb Lib020 MPOLIeqypy gepxasHOI PEECTPALii pas € MOXINBUM BU3HABATH giFiCHUMM §O20BOPY
gOBIYHOR0 YTPUMAHHS (§0214gY), YKAAgeHi 3 MopyLIeHHAM BUMO2K PO 1020 HOTApiabHe NocBigueHHs. [ligkpecieHo, Lo npu
LibOMY 30iHTEpecoBAHA CTOPOHA NOBUHHA HAGATYM MUCbMOBI GOKA3M, sKi MIGTBEPXKYIOTb GAKT GOMOB/IEHOCTI CTOPIH LL0go BCiX
iCTOTHMX yMOB g020BOpY, PaKT MOBHO20 OO YACTKOBO20 BMKOHAHHS §O20BOPY T (AKT yXWIEHHS OGHIEi 3i CTOpiH Big 11020
HOTApIianbHO20 MOCBIGUeHHS. 3'COBAHO, L0 yXBA/IOIOYM BIGNIOBIGHI pillieHHsl cygn 6epyTb go yBazu, KpiM MMCbMOBHX JOKA3IB,
TAKOXK | MOKA3AHHSA CBIGKIB.

KntoyoBi cnoBa: go2oBip goBitH020 yTPUMAHHS (GO2AGY); BUSHAHHS GO20BOPY GOBIYHO20 YTPUMAHHS JilICHUM; BU3HAHHS
go20BOpY, YKIAgeH020 3 MopPyLLIeHHAM BUMO2U PO 020 HOTAPIA/IbHE MOCBIGYeHHS, GiiCHUM.

AHHOTaAUMA. B CTaTbe paccMOTPeHd BO3SMOXHOCTb MPU3HAHMS §O20BOPA MOXM3HEHHO20 COJePXKAaHUS C KgUBEHeM geil-
CTBUTE/IbHBIM B COOTBETCTBUM C GeNCTBYIOLYMM 2PAXKGAHCKMM 30KOHOGATEbCTBOM YKpanHbI. OnpegesieHo, YTo ceiyac B casi3n
C OTMeHOJi PaBMaa O 20CYgapCTBEHHOM peanucTpaLymm go20BOPOB M YCTAHOB/EHVS! BMECTO 3T020 MpoLiegypbl 20CYgapCTBeH-
HOVi pe2ncTpauym Npas BO3SMOXHbIM SB/ISIETCS MPU3HABATb §eriCTBUTE/IbHbIMI §O20BOPbI MOXM3HEHHO20 COGepyKaHusl C MKgH-
BeHyeM, 3aK/IoYeHHble C HapyLueHreM TpebOBaHUs 0 e20 HOTApUAIbHOM YgoCTOBepeHUH. [ToYepKHyTO, YTO Mpu STOM 3auH-
TepecoBAHHAsI CTOPOHA JOKHA NMPegeTaBuTh MUCbMeHHble JoKa3aTe/bCTBA, MogTBepygaiollme GakT coendalleHns CTOPOH Mo
BCeX CyLLeCTBEeHHbIM yCI0BUSM §O20BOPd, (aKT MOHOR0 MM YACTMYHOR0 BbINOHEHNS gO20BOPA M (aKT yKNOHeH!s OGHO 13
CTOPOH OT €20 HOTAPUA/IbHO20 YJOCTOBEPEHMS. BbISICHEHO, YT, MPUHUMAS COOTBETCTBYIOLLME PELLeHMS, CYgbl MPUHUMAIOT BO
BHUMAHMe, KpOMe NMUCbMEHHbIX OKA3aTe/IbCTB, TAKXKe M MOKA3aHMs cBugeTesei.

KnioueBble c10Ba: §020BOP MOXM3HEHHO20 COGepyKaHUsi C MKGUBEHWUeM; PU3HAHME §O20BOPA MOXM3HEHHO20 COgepyKa-
HUS! C KgMBEHNEM geiiCTBUTe/IbHBIM; MPU3HAHMe §O20BOPd, 3AK/TI0YEHHO20 C HapYLLUeHyemM TpebOBaHUs 0 e20 HOTAPUA/IbHOM
YgOCTOBEPEeHNH, GerHCTBUTEIbHBIM.

Summary. The article is about the possibility to recognize a life care contract as valid according to the civil legislation of
Ukraine. It is defined, that state registration of rights has been constituted instead of official registration of contracts for now,
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so it is possible to find life care contract valid, when it has been settled in contravention of the requirement of law to fulfill its
notary certification. It is underlined, that herewith the concerned party has to submit documentary evidence to prove the fact of
agreement on all essential conditions of a contract, the fact, that the contract has been fulfilled completely or partially and the
fact, that one of the parties has evaded its notary certification. It is concluded, that in such cases courts also take into account

testimony of witnesses except documentary evidence.

Key words: life care contract; recognition of a life care contract as valid; recognition of a contract, settled in contravention

of the requirement of law to fulfill its notary certification.

HOCTaHOBRa npo6aemu. TeopeTuuHi Ta TpaKTUY-
Hi OIUTaHHS, II0B’ I3aHi 3 YKJIaAeHHAM, BUKOHAH-
HAM, PO3ipBaHHAM JOTOBOPY MOOBIiUHOTO yTPUMAaHHS
(moryismy) AK croco0y 3abesmeueHHs (GisuuHUX 0Cib
HAJeKHUMU YyMOBAMH JKHUTTS HEOJHOPAsOBO PO3-
raapanucd B HAYKOBil JiTepaTypi, 30KpeMa TaKuUMU
Buennmu, axk B.II. Macaos [2], I.M.IIyuxoBchka
[6], O.B. Posrou [11], H. ITomina [15], O.C. fBop-
coka [16]. IIpu npomy ciix BigsHaumMTH, III0 3 YaciB
3aIIPOBAPKEeHHA TaKOol IPaBOBOI KOHCTPYKIIlI B 3a-
konomascTBi YPCP, a motim ii BimoOpaskeHHA B UNH-
HOMY IMBiJIFHOMY 3aKOHOJABCTBiI YKpainm ii cdepa
3aCTOCYBaHHA Ta Cy0 €KTHUU CKJIAJ 3a3HAJIW 3MiH.
30KpemMa, SKIIO Ha IIOYaTKY CBOT'O iCHyBaHHJ Iie OyJa
dopma 3abesneueHHs yTPUMAHHAM BUKJIIOUHO Helpa-
mesgaTHUX rpomanaH (cT. 425 ITuBiIbHOTO KOIEKCY
(mani — IIK) YPCP), To HuHI — 3Bakar0uu Ha MIOJIO-
sKeHHs cT. 746 I1K YKpainu — yTpuMaHHA 3a UM J10-
TOBOPOM MOKe HaJaBaTuCsa OyaAb-AKil (isuuHiii ocobi
He3aJIeXKHO Bij I BiKy Ta crany 310poB’s. AJjie Bce-Ta-
KW HaWuacrile TaKWi OOroBip YKJIAZAEThCA caMe
3 TpoMaAaHaMU, AKi ueped MOXMJIUU BiK YU He3aJ0-
BiJIBHUI CTaH 340POB’ s He MalOTh 3MOT'H CaMi IIpo cede
moxdaTH, MPOTe 3 METOIO OTPUMAHHA JOTJISAAY MOXKYTH
POSIIOPANUTUCA HAABHUM Yy HUX MalHOM.

BopgHouac y sriTepaTypi HeMae OqHO3HAUHOI BiIIOBi-
Ii, HaIpUKJIaI, 1100 PeaJTbHOT0 UM KOHCEeHCYAaJIbHOTO
XapaKTepy IILOT0 JOTOBOPY, IITOA0 MOIIiJIbHOCTI BU3HAH-
HA Horo giaymiapauM, 1[040 KOHKPETHUX IIiIcTaB Ta
HaCJiIKiB po3ipBaHHS JOTOBOPY AOBIiUHOTO YTPUMAaH-
Hs Ha BUMOT'Y HaOyBaua Ta Biguysxkysauda. Kpim Toro,
3 aHAJIIBY CYA0BOI IPAKTUKU BUIIJINBA€E€ BUCHOBOK ITPO
HEOHAKOBICTb PO3YMiHHA CylaM1 HOPM IIIO/I0 HACTiTKiB
HEeJJOTPUMAaHHA BUMOT 111010 (DOPMHU TOTOBOPY AOBiUHO-
ro yTPpUMaHHA (IOTJIAIY), a caMe MIOA0 MOKJINBOCTI
BU3HAHHSA JOTOBOPY JOBIiUHOTO yTPUMaHH (IOTJISALY)
niticEuM y pasi mopyuieHHs Bumoru ct. 745 ITK Ykpa-
iHU Ipo 060B’I3KOBe HOTapialbHe ITOCBiTUeHHA ITHOTO
IIOTOBODPY.

Amnajis ocraHHiX mocximkeHs i myOaikairiii cBigunTh
Ipo Te, 1110 B JIiTepaTypi HeMae JOCTaTHBOTO OO PYHTY-
BaHHS CIIEI[iaJIbHUX ITi/ICTaB TA YMOB BU3HAHHA TiACHUM
JOTOBOPY MOBIiYHOTO YTPUMAaHHSA, HEe IIOCBiJUEHOT0 HO-
TapiajbHO, 38 YMHHUM IIUBiJIHLHUM 3aKOHOJAaBCTBOM
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Yxpainu. Came ToMy, Ha HAIly IyMKY, HeOOXiqHIiCTH
HAYKOBUX JOCJIiI}KEeHDb 3 METOIO BUPiIlIeHHA TPobJieM
Yy BiiHOCHHAX 3 JOTOBOPY AOBiYHOTO yTpUMaHHA (710-
TJIAY), € 6e33amepeuHoro.

OT:xe, OCHOBHHMMH 3aBJAHHIMM CTATTI €: IIO-TIepIIIe,
3’sICyBaTU MOKJIUBiCTh BUBHAHHS JOTOBOPY JOBiUHOTO
YTPUMaHHS (JOTJIAAY) AificCHUM y pasi HefoTpUMaHHS
BUMOTHY IIPO HOT0 HOTapiaJabHe IIOCBiUeHH; IO-IpyTe,
BUBHAUUTHU, AKi 00CTAaBUHU MalOTh OYTH BpaxoBaHi
cyIaMu IIiff yac Po3raAay BiIIIOBiTHUX cIIpasB.

Bukaana ocHOBHOTO MaTepiaay. 3rigHo 3i cT. 745
IIK Yxpainu qorosip JoBiUYHOrO yTpuMaHHA (JOTIALY)
VKJIaZAaeThCA y IUChMOBIiN (popMi Ta migasarae morapi-
aJbHOMY mocBigueHH!0. 3a 4. 1. cT. 220 ITK Ykpainu
B pasi Heloep:KaHHA CTOPOHAMY BUMOTH 3aKOHY IIPO
HOTapiaJbHe IOCBiJUeHHSA JOTOBOPY TaKUU TOTOBip
e HikueMHUM. Boguouac y u. 2. cr. 220 I1K Vkpainu
BCTAHOBJIEHO: SIKIIO CTOPOHU JOMOBUJINCS MO0 YCiX
iCTOTHUX YMOB IOTOBOPY, IO IMiATBEPAKYETHCI IUCH-
MOBHUMH JA0KasaMu, i BimbyJiocsa mosHe abo yacTKOBe
BUKOHAHHSA JOTOBODPY, ajie OAHA i3 CTOPiH yXuauaacs
BiJ 7i0r0 HOTapiaJbHOTO IIOCBiAUEHHS A, CYA MOYKE BU-
3HATHU TaKUI JOTOBip AiicHUM. ¥ IIbOMY Pasi HacTymHe
HOTapiaJibHe IIOCBiJUeHHA JOTOBOPY HE BUMATra€ThC.

Kpim Toro, y n. 13 mocranoBu mieHymMy BepxoBHoro
Cyny Yrpaiuu «IIpo mpakTUKy po3raany MUBLIBHUX
CIIpaB PO BUSHAHHSA IIPABOYNHIB HELIMCHUMM » Bif
6 qucromaga 2009 poxry, pos’siCHEHO, 1110, BUPIIITYIOUN
CIIip IIPO BUBHAHHSA IIPABOUNHY, SKUH IIiAJIArae HOTa-
piasbHOMY MOCBigUEeHHIO, JifiCHUM, CyHaM HeoOXimTHo
BpaxoByBaTH, 110 HopMa 4. 2 c¢T. 220 ITK Ykpainu He
3aCTOCOBYETHCS IO0 MPABOYNHIB, AKI MiAIATa0Th
i HoTapiaabHOMY IIOCBiJUE€HHIO, 1 fep:KaBHilN peecTparrii
[5]. ¥ 8B’a8KYy 3 ruM 30KpeMa B pirtenHi MyKauiBCcbKO-
ro MichbKpaloOHHOTO cyny 3aKaprnaTchbKoi obacTi Bif
21.09.2015 y cupasi Ne 303/3385/15-11 3a m030BOM TIPO
BU3HAHHSA JOTOBOPY JOBIiYHOTO YyTPUMaHHS (IOTJISAAY)
IificCHUM BU3HAUYEHO, IT10 JOTOBip JOBIUHOTO YTPUMaHHS
(morJsiAmy) € MOrOBOPOM BiIUysKEeHHSA, OTKe BiImoBimHO
0 YMHHOTO 3aKOHOIAaBCTBa Y KpaiHu IIifArae HoTa-
pianbHOMY IMOCBiUeHHIO i Aeps;KaBHil peecTparrii, 1Mo
YHEMOMKJIUBJIIOE BUSHAHHSA AOTOBOPY Aiticaum. Bin-
TMOBiTHO CyI AiHATIIOB BUCHOBKY HPO 0e3IiIcTaBHICTh
TI030BY Ta BiIMOBUB y #10T0 3a0BOJeHHI [8].
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OxHak ciaig 3po0uTH BIUCHOBOK, 110 HUHI TaKe pi-
IIIeHHS He BioBiflae YMHHOMY 3aKOHOAaBCTBY. Tak,
iz HabpauHAM ynHHOCTI 3 1 ciunsa 2013 poKy HOBOI
penak1ii 3akony Ykpainu «IIpo gep:xaBHY peecTpariiio
pPeuoBUX IIPaB Ha HEPYXOMe MaiHO Ta iX 00TAKEHb»
[3] mpaBmJIO TIPO Jep:KaBHY PeecTPAIlilo TPaBOUNHIB
CKacoByeTbhCA (He3BasKkarouu Ha icHyBanHd cT. 210 ITK
YxpaiHu) Ta ITOBHOIO MipOIO i€ IIPaBUJIO IIPO AePKaBHY
peecTpaillito pevYoBUX IPaB HAa HEPYXOMiCTh, a OTIKe,
i Ipo 1e MpaBUJIBHO 3a3HAUYEHO B JIiTepaTypi, Taka mIpo-
meaypa yKJIagaHHA JOTOBOPY MOBIUHOTO YTPUMAHHS Ta
BUMOTH [0 1oro ()opMHu BiJTHUHI He cCTaHe IePemIKo 010
nJia sactocyBanHda HopMmu 4. 2 cT. 220 IIK Yrpaian
B pasi mopyIleHHsa CTOPOHAMY BUMOTY 3aKOHY PO HO-
TapianbHe mocBiguenusa [13, c. 292—-293].

Ha migTBepm:xeHH 1iel mo3uIii BUCJI0OBUBCA U
Bumiuii cueriasrisoBauuii ¢y 3 po3rany MUBIIBHUX
i KpuMiHAJIBbHUX CHpPaB, SKUII 3BEPHYB yBary Ha Te,
110 yacTuHy TpeTio crarti 640 IIK BuKIageHo B HOBiM
pemakiIii, 3rigHO 3 AKOIO MOTOBIip, IO ITiAJIATae HOTa-
piaJpHOMY ITOCBiUEHHIO, € VKJIAJeHUM i3 JHA TAKOTO
MOCBimueHHA, a 3 yacTuHu apyroi crarti 657 ITK Bu-
KJIIOUEHO CJIOBA «Ta Jep:KaBHOI peecTpaillii». 3 mporo
yacy He IepegdaueHo Aep:KaBHOI peecTpallii mpaBouYnHY,
SAKIITO B JOTOBOPi He mepembaueHo iHIe, a MpPaBo Ha
HepyxoMe MaifHo Ta HoTo 00T KeHHA, AKi miaIaramoTh
Iep:KaBHill peecTpallii, BUHUKAIOTh 3 MOMEHTY TaKoi
peectpariii [4]. IIpoTe y 3B’aA3KYy 3i cmerudikoio mpa-
BOBiTHOCHUH, IIJ0 BUHUKAIOTH 3a JOTOBOPOM JJOBiYHOI'O
yTpUMaHHS (IOTJIARY), CIi BiAMOBicTY HA TUTAHHS, Y1
MOZKJIMBO TIOIITMPIOBATH 1€ TPABUJIO 1 HA TAKUH TOTOBIip.
3oKpema, faeTheA IPo Te, 110, Io-TIepIle, TO30BU PO
BUBHAHHS JOTOBOPY MOBIiYHOTO yTPUMAaHHSA (TOTIALY),
He IIOCBiJUYeHOro HoTapiaJabHO, JiAICHUM, MOAAIOTHCS K
3a YKUTTHA, TAK 1 micad cMepTi «BiguykyBada», TOMY
MO:Ke OYyTU HEMOMKJINBUM 6€3I0CEPETHBO YCTAHOBUTH
poro miticui Hamipwm. Ilo-apyre, AKMM YMHOM CyZ Mae
3po0UTH BUCHOBOK IIPO (haKTUUYHE BUKOHAHHSA YMOB
IIbOTO OTOBOPY, OCKiJIbKH, 3 OMHOr0 OOKY, K IIPAaBUJIO,
«Biuy»KyBau» 3a JOTOBOPOM IIPOIOBIKYE MPOKUBATHI
B TOMY IIPUMIiIlleHHi, sKe Hi0uTO mepenaHe «HabyBa-
yeBi», a 3 Ipyroro 60Ky — HeoOXigHO moBecTu (haKT
BUKOHAHHSA CBOIX 000B’S3KiB, 1110 CTAHOBJIATH YTPU-
MaHHA (DOTJISN) «HaOyBaueM».

AHanis cyoBOl MPaKTUKU AaB 3MOT'Y 3pOOUTH BU-
CHOBOK IIPO Te, II[0 CYJAaMU ByKe MOCTAHOBJIEHO HUBKY
CYIOBUX PillleHb 3a TO30BaMU PO BU3HAHHSA JOTOBOPY
IOBiUYHOTO YTPUMAaHHA NIACHUM, ¥ AKUX BUMOTH AK
3aJI0BOJILHAIOTHCA, TAK i BUSHAIOTHCA TAKUMMU, 110 HE
miAaAraTh 3ag0BoIeHHI0. KpiM Tor0, 1030BU mOA-
IOThCA AK 3a JKUTTHA «BiguysKyBaua», Tak i micad oro
cmepTi. ToMy BUHUKa€e NTUTaHHS IPO OOCTAaBUHU, 34
HasAaBHOCTi a00 BiICYTHOCTi AKUX JOTOBip JOBiYHOTO

yTPUMAaHHS, He IIOCBifUeHn HOTapiaabHO, MOXKe OyTH
BM3HAHO CyJOM AilicHUM. Po3riassHeMo JeKijJbKa TUIOo-
BUX CYJJOBUX DiIlIeHb i3 pi3HMM IIPAaBOBUM Pe3yJIHTATOM.

Taxr, y pinteHHi cyay 3a I030BOM IIPO BUBHAHHSA 10~
TOBOPY AOBIUHOTO YTPUMAHHSA NifICHUM Ta BUSHAHHSA
IIpaBa BJIACHOCTI Ha KBaAPTHUPY Ta JOMOBOJIOAIiHH [1]
BCTAHOBJIEHO, II10 Mi’K ITO3MBAYKOIO Ta IIOMEPJIOO BJIac-
HUIIEIO0 CIipHOT0o MaiiHa YKJIaZeHO JOTOBip JOBiUHOTO
YTPUMaHHA B IIPOCTilt mucbMoOBi# hopmi. Bigmosiguo o
YMOB JOTOBOPY ITO3UBaUKa 30008’ 13asiacs 34iliCHIOBATH
yTpUMaHHA (AOTJISAN) 3a BJacHUIE0 MatiHa. [IyHK-
TOM 7 JOTOBOPY AOBiUHOTO YTPUMAaHHSA HependaueHo,
1110 CTOPOHY 3000B’ A3a/IMcsA HOTapiaJbHO MOCBiAUUTH
el TOTOBip, OJHAK Y BCTAHOBJIEHUH CTPOK, OCKiJIbKH
BJIACHUIIS MaiiHa OyJia Ha TOM MOMEHT BiKe B BAXKKOMY
cTaHi, uepes moraHe caMOIIOUYTTs BOHA He 3’ IBUJIACS 10
HOTapiyca AJs HOTapiaJbHOTrO IIOCBIAUeHHS VKJIaJaHH
noroBopy. CTOpoHM JOT0Bip JOBIiYHOTO yTPUMAHHS Y HO-
TapianbHil (opMmi TaK i He yKJIaIM, OLHAK ITIO3UBAaUKa
TBepAUJa, 10 CYMJIiHHO BUKOHYBaJIa B3ATi Ha cebe
3000B’sI3aHHA 3a [TUM JOTOBOPOM, IIiKJyBaJIacsa Ipo
BJIACHUITIO MaliHa Ta moryszaaia ii. Ha uac 3BepHeHHA
MMO3WBAUKU JI0 CYAY 3 il 103BOJIY Y KBAPTUPIi ITPOKUBAE
BigmoBimau, sKuil BBasKae cebe cragroemieM. OgHak
OyIb-IKUX 3allepevueHb Ta JOKAa3iB I0J0 CIPOCTYBaH-
Hs TTO30BHUX BUMOT BiH [0 cyAy He HagaB. Buxomauu
3 00CTaBUH CIIPaBH, CYJ 3a3HAUMB, IIT0 ITO30BHA BUMOTa
1010 BUBHAHHS ITPaBa BJIACHOCTI HA JOMOBOJIOAIHHS He
migmArae 3a0BOJIEHHIO, OCKIIBKY Ha I ATBEPAIKEHHA
Iiel TO30BHOI BUMOTH IO3MBAaUeM He HaJaHO HaJek-
HUX Ta OOMIyCTUMUX AOKa3iB. PerllTa T030BHUX BUMOT
(a caMe 1110/10 BUBHAHHS TOTOBOPY AOBiYHOTO YTPUMAaHHSA
IifiCHMM Ta BUBHAHHSA IIpaBa BJIACHOCTI Ha KBaPTUPY) €
3aKOHHUMHU Ta OOIDYHTOBAaHUMU, a TOMY € TAKUMH, IO
migaAraoTh 3agoBojieHHO [1]. BogHouac i3 onmrcoBoi
YaCTUHU I[bOTO CYAOBOTO PillleHHSA He 3pP03YMiI0, AKUMU
caMe TOKa3aMU IiITBEPAKYBaI0CA BUKOHAHHS IT03UBAY-
KOIO CBOiX 000B’A3KiB 3a HiOMTO YKJIaJeHUM JOTOBOPOM
ITOBiUHOTO yTpuMaHHSA (HOTJIAAY), KPiM BigcyTHOCTI
3alepeveHb Ta JOKa3iB iHIoro 3 60Ky Bigmosigaua.
TomMy BUKJIMKA€E CyMHiB 00T PYHTOBaHIiCTh HAaBEJEHOTO
CYZOBOTO PillIeHHS HAaBiTh 3BasKAIOUM Ha Te, 1110 IT030BHI
BUMOTHY 3a/T0OBOJIEHO YaCTKOBO — TiJIbKH MT0JI0 OTHOTO
i3 3a3HaUeHNX 00’€KTiB HEPYXOMOCTI.

V mie ogHOMY pillleHHI cyay 3 aHAJOTiYHUMU I10-
30BHUMU BuUMoraMu [ 7] npeAcTaBHUK BigmoBigaua
(cinbebKoOi pamu), MO30B BU3HAB, KPiM TOTO, IIiJ yac
YKJIaJeHH JOTOBOPY MiK II03MBAaUYEM i1 BJIaCHUKOM 0Y-
IWHKY OyB IPUCYTHIN CBiJIOK, AKUU NiATBEPAUB i (paxT
JIOMOBJIEHOCTI, i moabIlle 34iiCHeHHA I031BaYeM Jild
100 YTPUMAaHHS BJIaCHUKA OYIUHKY 3a JKUTTH, a Ta-
KOXK IMTOoXOBaHHA micjas cmepTi. Cyn 3po6UB BUCHOBOK,
110 BCi iCTOTHI yMOBU AOTOBOPY MOBIUHOTO YTPUMaHHA
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BUKOHAHI, TAKUH JOTOBIp CJIif BUBHATHU HiliICHIM, a OTKe
3a ITO3WBAYEM CJIiJi BUBHATH IIPABO BJIACHOCTI Ha MaiiHO,
BuU3HaUeHe B 1oroBopi [7]. TobTo cy/ 3a10BOJIBHUB I10-
30B, IIOCUJIAIOYNCH HA BUBHAHHSA ITO30BY BiJTIOBifauemM —
OpraHOM MiCIIEBOTO CaMOBPALYBaHHA (TOOTO HaeThCcA
Ipo Te, IO CIIAJKOEMILiB Y BJacHUKA OyAUHKY He 0yJ10),
a TaKOJK Ha MOKas3aHHJd cBigka. BogHouac cirifg 3asuauu-
TH, 1110 X0Ya JOTOBip JOBIiUHOTO YTPUMAHHS (HOTJISAAY)
Mae yKJaJaTUCA B IUCbMOBi (hopMi Ta mocBiguyBaTUCA
HOTapianabHO, aje 3a 4. 3 cT. 206 ITK Yrpainu npaBoun-
HU Ha BUKOHAHHA JOTOBOPY, YKJAaIEeHOTI'0 B MTUChMOBiH
dopmi, MOKYTH 3a TOMOBJIEHICTIO CTOPiH BUMHSATUCS
YCHO, SIKIIO IIe He CYIIePEeYnTh JOTOBOPY ab0 3aKOHY.
OT:xe, OCKiTbKU IPAMOI TaKO1 BUMOTHY IIIOJI0 JOTOBOPY
IOBiUHOTO YyTPUMAaHH (ZOTJIALY) 3aKOHOM He BCTAHOB-
JIeHO, TO i mpaBoBi Hacaigku 3a ct. 218 IIK Ykpaiunu
1010 HEMOKJIMBOCTI 00T PYHTYBAHHS CYIOBOTO PillleHHSA
MMOKAa3aHHAMMU CBiIKiB He HacTaioTh. o Toro sk isau. 1
ct. 61 ITuBinbHOrO IPOIECYABHOTO KOeKCYy YKpainu
(mami — IIITK Ykpainu) o6cTaBUHYT, BUSHAHI CTOPOHAMU
Ta inmuMu ocobamMu, AKi 6epyTh yUuacThb y CIIpaBi, He
OigIaramoTb JOKa3yBaHHIO.

OpHaK 11040 IIHOTO CYA0BOT0 PillleHHSA CJIi Big3Ha-
YUTU HEKOPEKTHICTH (DOPMYIIOBAHHSA ITO30BHUX BUMOT
B YaCTHUHi BUBHAUEHH CIIOCO0Y BaXUCTY, a caMe Te, II10
TI030B IIOaBaBCA He IPO BUBHAHHSA JOTOBOPY JOBiYHO-
To YyTPUMAaHHA AiMiCHUM, a «IPO BUBHAHHS JOTOBOPY
ITOBIUHOTO YTPUMAaHHSA TAKUM, III0 BiZOyBCs», IO Cy-
MepeunTh BU3HAUEHHIO BiIIOBiAHOTO CIIOCO0Y 3aXUCTY
B4. 2 cT. 220 ITK Ykpainu. IIpoTe cyxn He 3BepHYB Ha 11e
yBaru Ta BUHIC pillteHHA: «BusHaT! BOTOBIp 1OBiYHOTO
YTPUMAaHH... TAKUM, 1110 Bif0yBcs» . HaTomicTs 3a cT. 4
IIIIK Ykpaiuwm, 3gificHIOIOUY ITIPABOCY A, CYT 3aXUIIAE
mpaBa, cBOOOAM Ta iHTepecu (pisuuHmX 0cibd, MpaBa Ta
iHTepecu IOPUAUUHUX 0Ci0, AepKaBHI Ta cycminabHi
iHTepecu y cmocib, BUBHaUeHUH 3aKOHAMU Y KpaiHu.
A oTike AKIIO To3uBaUeM 0OPaHO CIIOCi0 3aXUCTy, AKMI
3aKoHaMHU Y KpaiHnu He IepeadaueHuii, CyJ, YTOUHIOUN
TO030BHIi BUMOT'H B IOIIEPEHHOMY CYJIOBOMY 3acifaHHi,
HOBUHEH P03’ ACHUTH Ile IT03UBaYYy i 3aIIPOIIOHYBaTH
oMy nIpuBeCcTH 3MicCT }10T0 BUMOT'M Y BiATIOBiAHICTE 10
3aKOHY, OCKiJIbKY 3TiTHO 3 IPUHIIUIIOM JUCIIO3UTUBHOC-
Ti Cyn posTJIsggac MUBiIbHI CIIpaBU TiIBKYU B MerKaXx 3a-
sAByeHNX nosduBaueM BuMor (4. 1 cr. 11 ITITK Ykpaiun).

B inmIiit cynoBiit cipaBi m030B Ipo BU3HAHHSA J10-
TOBOPY JOBiUHOTO YTPUMAaHHSA TiAICHUM Ta BUSHAHHSA
paBa BJIACHOCTI Ha HEPYyXOMe MafHO IIpel’ ABJIEHO 0
KOHTpAareHTa 3a I[IUM JOTOBOpPoM 3a itoro kKutTta [10].
ITosoBHi BUMOTru OGI'PYyHTOBAHO TUM, IIT0 3 BiATIOBigau-
KOIO YKJIaJeHO AOTOBip TOBIiYHOI0 yTPUMaHHA, 3TiTHO
3 IKUM BifmoBiauka 3000B’A3yBaJjiacs mepegaTu IIo-
3UBAaUIli y BJIACHICTh KBapPTUPY, B3aMiH UOr'0 IO3UBaUYKa
3000B’A3as1acsa 3a0e3eUyBaTH BiITIOBiTaUKy TPUPA30BUM
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Xap4yyBaHHAM, IIOCE30HHUM OJATOM Ta B3YTTAM, HaJla-
BaTU I'POIIOBE YTPUMAHHA IIIOMiCAYHO, TOUMHAIOYUN
3 JaTH YKJIaJleHHA foroBopy. OgHaK, YKJIABIIU JaHUHA
JIOTOBip, HOTapiaJabHO HOTO HE MOCBIAUNIIN Y 3B’ A3KY
3 HECIIPOMOJKHICTIO Bi/IOBiJauKa 1€ BUNHUTU B CUITY
3aXBOPIOBAHHSA Ta HEOOXIIHICTIO JOAATKOBUX (hiHAHCOBUX
BUTPAT, AKi Oysu moTpibHi Ha i TiKyBaHHA. ¥ CyI0BOMY
3acizaHHi mosmBavKa MOSCHMIIIA, 110 IIOBHICTIO BUKOHYE
YMOBU JJOTOBOPY Ta YTPUMYE BiATIOBiauKy. ¥ TOI 'Ke
yac, BiIOBifJauKa yXMJIAETHCA Bii HOTO HOTApiaJabHOTO
TIOCBiTUeHHS, IOCUJIAIOUNCH HA Pi3HI KUTTEBI 00CTaBUHIU.
IIpencraBHUK BiAIIOBiJaUKY B CyJOBOMY 3acCijaHHi II030B
BU3HAB Ta He 3aIIepevyBaB IIPOTU H10T0 3aJJ0BOJIEHHS, CYLY
TOSCHUB IIT0 MOT0 JOBipUTEIbKA TiMICHO YKJIaJIa JOTOBIp
JIOBiYHOTO YTPUMAHHSA 3 IO3UBAYKOIO, TKA BUKOHYE H10T0
YMOBH, TIPOTE, B CUJIY IOXUJIOTO BiKy, XBOPOOU, & TAKOMK
CKPYTHOI'O MaTePiaJILHOTO CTAHY He Ma€ MOXKJIMBOCTI I0-
CBiTUMTH HOTapiaJbHO Jauuii forosip. 110308 3am0BoIEHO
[10]. BiacHe B 11bOMy BUITAJKY IiCTABOIO 3a0BOJIEH-
Hs TI030BY € BUSHAHHS 00CTABWH CIIPaBU BifIOBigauem
i BHACJIIIOK IIHOTO BiICYTHICTH MOTPEOU IX TOKa3yBaHHA
(u. 1 cr. 61 IIIIK Ykpainu). OgHak cain BigsHaumTH,
1110 QOPMYJIIOBAHHS «JOTOBip JOBiYHOrO yTPUMAaHHH,
3TiIHO 3 AKWM BiIIOBiZauKa 30006’ 43y6a.iacs nepeaTu
T03WBAYEBi Y BJIACHICTh KBAPTUPY» HE XapaKTepHe AJId
KOHCTPYKIIii JOTOBOPY AOBiYHOTO YyTPUMAaHHA (JOTIIALY),
aruii y ct. 744 I1K YKpainu chopMyIbOBAaHO SIK pPeab-
HUH IOTOBip, a caMe «0lHA CTOPOHA (BiAUyKyBayd) nepe-
Odae npyriii cropoHi (HabyBauesi) y BJIACHICTD KUTJIOBUI
OyamHOK». OmHAK Jaji, BUXOAAYN 3 TIOSICHEHD IT03MBava
Ta IpeACTaBHUKA II0I0 YMOB Ta METH TOTOBOPY, MOKHA
3pO0OUTH BUCHOBOK, IO HAeThCA BCe-TAKHU IIPO AOTOBIp
IOBiYHOTO yTPUMAaHHS (IOTJIALY).

¥V pimeHHi cyy 3a II030BOM PO BU3HAHHSA JJOTOBOPY
IDOBiYHOTO YTPUMAaHHA AiICHUM Ta BUSHAHHSA IpaBa
BJIACHOCTi Ha HepyXoMe MaitHo [9] B 3a10BOJIEHH] TI030BY,
Ha BiAMiHY BiJ momepemHix IpuKJIagiB, BiZMOBJIEHO,
i BiZzMOBII€HO, HA HAIITY JYMKY, I[ITKOM OOT'PYHTOBAHO.
Tax, mosuBauKa IIOSICHIJIA, 1[0 MisK HEIO Ta BJIaCHIKOM
HEepyXxoMOTo MaiiHa, Ha MOMEHT IOJaHH ITI030BY IIOMEp-
JuM, 0yJIO YKJIaJeHO YCHUII TOTOBip JOBIiUHOTIO yTpU-
manHA. OTHAK Cy[ YCTAaHOBUB, IO ITO3UBAYEM BCyIleped
ct. 60 IIIIK Ykpainu He HaJaHO A0 CyAy HAJTEKHUX Ta
JOIYCTUMUX QOKa3iB TOTO, IO MisK HEIO Ta BJIJACHUKOM
MaitHa 6yJia JOMOBJIEHICTD II[0I0 iCTOTHUX YMOB TOTOBOPY
i BimOy1ocs moBHE a00 YaCTKOBE BUKOHAHHS TOTOBOPY.
Taroox mo3uBaueM Ta Ii IpeZicTaBHUKAMU He HaJaHO CYLy
HaJIE)KHUX Ta JONYCTUMUX TOKAa3iB YXUJIeHHS IIOMEPJIOL
BiJl HOTapiaJbHOTO IMOCBiAUYEHHSA JOTOBOPY AOBIiUHOTO
yrpuMmanfsa. Cyn BBaKae HeoOI'DYHTOBAHUMU JOBOIH
nmo3muBaya Ta ii mpeACTaBHUKIB, 110 ()aKT JOMOBJIEHOCTI
MiK ITOMEPJIOIO Ta IO3UBAUEM IIO/I0 YCiX iCTOTHUX YMOB
JDOTOBOPY AJOBIUHOTO YyTPUMAaHHSA MiATBEPIKYIOTHCA
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HOACHEHHAMHU YOTHUPHhOX CBiAKIB, K1 He miaTBEepANIN
B CYi i1 TOIT (paKT, 1110 BJACHUK MaiiHA Oy Ib-AKNM UHHOM
YXUJISBCA BiJl HOTapiaJbHOTO HOCBiAUEHHSA TOTOBOPY
JIOBiUHOTO yTpUMaHHSA. 3a BKa3aHUX 00CTaBUH CY/ IIpa-
BUJILHO BUSHAYUB, IT10 HE MOJKe IIOCIATHUCA HA TOSACHEeHHSA
CBiIKiB, OCKILJIBKM TaKi JOKa3M He € IHNCHMOBUMU, 1 IK
HACJIiIOK, He € JOIIYCTUMUMMU BiIOBiAHO 10 BUMOT 4. 1
cT. 218 Tau. 2 cr. 220 IIK Ykpainu [9]. [JoBenernHA
daKTy YXUJIEHHS KOHTpareHTa 3a JOr0OBOPOM, IIPO BU-
S3HAHHSA JiICHUM IKOT'0 IOAETHCA II030B, BiJl 3MiliCHeHHS
HOTapiaJIbHOTO IIOCBiIUYEHHA Ma€ 3HAUYEHHSA TOMY, IIT0
Cy/ He IIOBUHEH HiAMiHATH co000 iHIIIi BiAmIoBiAHi op-
raHu, 30KpeMa i BUKOHyBaTu (GyHKIIiI HoTapiyca. Tomy
3aiHTepecoBaHa CTOPOHA MMIOBUHHA apT'yMEHTYBATH, 1[0
YXUJIEHHA BiJl HOTapiaJbHOTO IIOCBiJUYEeHHSA TOTOBODPY,
30KpeMa ¥ TOTOBOPY AOBIiYHOTO yTPUMAaHHA (JOTIALY),
€ He30JIAaHHUM i 6€3II0BOPOTHUM.

BucHoBku:

1. 3a YNHHUM [MUBIJILHIM 3aKOHOJAaBCTBOM Y Kpa-
iHU, 30KpeMa 3 IPUNHATTAM HOBOI pefaKkIlii 3aKoHY
Ykpainu «IIpo gep:xkaBHY peecTpallilo peuoBUX IIPaB
Ha HepyxoMe MaiHO Ta iX 00TSAKeHb» BUSHAHHS J0-
TOBOPY AOBiUHOTO yTPUMAaHHS (ZOTJIAAY) TilicCHIM 3a
npaBuiamu cT. 220 ITK YKpaiHu € MOKJINBUM, IIPUUOMY

AK 3a JKUTTA BiguysKyBauda, Tak i micjas iioro cmepri.
Boanouac mpakTHKa 3acToCcyBaHHS ITiel craTTi #f moci
€ HeOTHAKOBOIO.

2. 151 BUBHAHHSA PO3TJIALYBAHOTO JOTOBOPY TifiCHUM
CJIiI mOoBeIeHUMHU MalOTh OyTH, IO-TepIre, (PhaKT JOMOB-
JIEHOCT1 CTOPiH II[0/JI0 BCiX iCTOTHUX YMOB JJOTOBOPY, II[0
MiATBEPYKYETHCA MMMCHMOBUMY TOKAa3aMu; IIO-IPYTe,
(akT moBHOTr0 460 YACTKOBOTO BUKOHAHHS TOTOBODPY, II[0
MOJKe IIiATBEPIKYBATUCA, KPiM INCHbMOBUX JI0Ka3iB,
e 1 IOKa3aHHAMU CBiIKiB; ITO-TpeTe, (PaKkT yXUIeHHA
OJTHi€l 31 CTOPiH Bij 110T0 HOTApPiaJIbHOTO MOCBIAUEHHA.

3. Cynu He 3BasKaioTh Ha Te, III0 MAifHO 3a JOTOBO-
POM IOBiUHOTO yTPpUMAaHHA (LOTJISALY), IITOL0 SKOTO
MMOJAETHCS IT030B ITPO BUSHAHHSA MOTO IiMCHUM, Hi (haK-
TUYHO, Hi IOPUANYHO He TIePeTacThCs «BimuyKyBaueM»
«HabyBaueBi»: «Bifuy:KyBau» IIPOIKUBAE B CIIIPHOMY
KUl (a00 IpoKMBaB Y HBOMY JI0 CMEPTi), BOAHOYAC
i mo3uBau y HbOT'O He IIePEeCeIIEThCA. Y Bary aKkIeHTO-
BaHO HAa 3AilicHeHH] HabyBaueM AOTJIANY, HEOOXiMHMH
00CAr IKOr0 BUPINIIyETHCA CyIOM Ha BJIACHUI PO3CY/I.
Biacue, BuMora mpo BU3HaHHA IIpaBa BJIACHOCTI moaa-
€ThCSA PABOM i3 BUMOTOIO ITPO BUBHAHHSA PO3TJIALYBAHOTO
JIOTOBOPY AiMCHUM i BUBHAETHCA CyAaMU TAKOIO, IO
BUILJINBAE 3 OCTAHHBOI.
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CNIBBIJAHOLWIEHHSA CBITCbKOIO TA PEJIINIAHOIO
B IYAENCbKOMY IPABI

COOTHOLUEHUE CBETCKOIO U PEJIMTUO3HOIO
B UWYJIEMCKOM MNPABE

VALUE OF SECULAR AND RELIGIOUS
IN JEWISH LAW

dH3IhA X1808Vvdu | XMHhUL1IvOU BIdO1DI
vavdu | navixdaw BI1doL1dI V1 BIdOo3L

AHOTaUifl. Y CTATTi HA20NOLWEHO, WO MUTAHHS penieii ik npegmeT 0620BOPEHHS € HEBIG'EMHOIO CKIAGOBOIO GUCKYCIli i Mo-
NleMiK B i3pailbCbKoMy CycninbCTBi 3 NepLumx gHiB iCHyBaHHS [epyasu I3painb. Lie MOB'I3aHO 3 TUM, LU0 penizifiHe MMTaHHS
OXOIIIOE 5K Cepy coLianbHO-NOMNTUYHOI gisIbHOCT, TAK | MPUBATHE XXUTTS 2DOMAGSH. Y 3B’3KY 3 LM CTAHOBUTb MigBULLIEHWI
HAyKOBO-NPAKTUYHNI iHTEPeC gOoCTIgxeHHsI AHTA20HI3MY i KOHKYPeHLii MiX gepsaBoio i pesi2ifiHuMm iHCTUTyLiamn 13painio,
K g0 11020 CTBOPEeHHs B 1948 p, TaK i B X0gi N0Ga/IbLLI020 §epxXaBHO-NOAITUYHOR0 i MPABOBO20 CTAHOB/ICHHS. 3BigCH BUNINBAE
0c0611Ba 3HAYUMICTb PO32/15IgYy ACMEKTIB, L0 CTOCYIOTLCS BU3HAYEHHS MiCLst i posii penizii B MpaBoBiii cMcTemMi KOOPGUHAT.

3a3HaueHo, Wo [lepxxasa 13painb ogiliiHo He € TEOKPATUYHOK gepyKaBoko, X04d iygai3m HACKPIi3b MPOHM3YE i gepxas-
HO-NPABOBY MATePIto, B 3HAYHII Mipi BU3HAYAIOYM MOPAIbHO-MNCUXO0IYHMIE CTAH CycninbCTBA. OgHAK ge-hakTo pesni2iiiHi iH-
CTUTYTU B I3paini He BiGOKpem/ieHi Big gepyxasu. TeHgeHLii OCTaHHIX POKIB CBIgYATb NMPo Te, Lo KPAiHa PyXAETbCA B HAMPAMKY,
3gaTHOMY MpUBECTH ii GO TEOKPATUYHOI POPMM NPABIIHHS.

BusHayeHo, 1o y cyyacHivi npaBosii cuctemi I3paiio yTBepguancs NPpUHUMNM, SKi He MaroTb AHA/I02IB B iHLLIMX NPABOBMUX
cucTemax. 3okpema, MOBA Fige npo MpUHUMN «He 3a OYKBOK 3AKOHY», SIKMIi 3ACTOCOBYETLCS B TMX BUMAGKAX, KO 3AKOH
cynepeunTb penizifiHo-MopaabHUM YCTAHOBKAM, B TOMY YMC/i KpUTEPISIM CripaBegamMBOCTI. [JaHuUi NpuHUm, Lo cpMyBaBcs
Lje B Ta/IMyguyHy eroxy, 3aCTOCOBYETbCS MPOTA20M 6a2aTbOX CTOAITb, B TOMY YMCAI | B Cy4acHiit npaBo3acTtocoByisi npakTmi,
30Kpema BepxoBHo20 cyqgy I3paito

ABTOp CTATTI NPUXOGUTb §O BUCHOBKY, LLIO B3AEMOQIsl CBITCbKOR20 | pesi2ifiHo20 nNpaBa B NpaBoBii cuctemi [Jepxxasu 13paib
CBIgUUTb HACTYMHe: 1) HA Cy4aCHOMY eTari OgHIEID 3 HaMbINbLL aKTYanbHWX MPobaeM B i3pailbCbKOMy CycninbCTBI | 3aKOHOgaB-
CTBI € HASIBHICTb MPABOBO20 BAKYYMY Y MUTAHHI BIJOKPeMIEeHHS epxXaBu Big peni2iviHnX iHCTUTYTIiB; 2) HasIBHICTb SIK CKAAGOBOI
NpasoBoi cuctemu [lepykasu 13painb enemMenTiB ik CBITCbKO20 (KOHTUHEHTAIbHOR20 MPABa i 3a2a/1bHO20 NPAaBa), Tak i peniziiiHo-
20 npaBa (iygericbko20, MyCy/IbMAHCbKO20) CBIGYUTbL PO gUXOTOMIT i3painbCbKoi MpaBoBoi TpaguLii.

Knrouoi cnosa: penizisi, npaso, peni2iiiHo-npasoBa cuctema, Cekynspu3alis, gecekynspu3salis, iygencbke npaso.

AHHOTaAUMSA. B CTaTbe OTMeYaeTcs, 4To BOMPOChI penauu Kak npegmet obCy)KgeHus SBSIeTCs HeoTbemIemMoi CocTaBs-
I0LLieVi UCKYCCHIA M MONeMUKM B U3PanIbCkom 00bLLECTBE C repBbix gHell CyLLecTBOBAHMS [0CygapcTBa M3paunsib. ITO CBA3AHO
C Tem, 4TO penano3Hbiii BOMPOC OXBATLIBAET KAK CPepy COLManbHO-MONNTIYECKOI gessTeNIbHOCTH, TK 1 YACTHYIO K13Hb 2PaX-
gaH. B CBSI3M C 3TMM npegcTas/sieT MoBblLLIeHHbIN HaYYHO-MPAKTMYeCcKnii MHTepec UCCIeqoBaHsl AHTA20HU3MA U KOHKYPEeHLMM
MeXgy 20CygapCTBOM U Peineuo3HbIMM 0P2aHU3AUMSIMU M3panis, KK K e20 CO3gaHuio B 1948 2., Tak 1 B xoge gasbHeliLLIe20
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20CYgapCTBeHHO-MOMMTUYECKO20 M MPABOBO20 CTAHOB/eHMs. OTcloga cegyeT 0cobdsi 3HAYMMOCTb PACCMOTPEHHS aCMEeKTOB,
Kacarowmxcs onpegesneHns Mecta u pov peanaumn B pasoBoi CMCTeMe KOOPgMHAT.

OTMeyeHo, YTo focygapcTBo V3panib 0PuLManbHO He BASIeTCS TEOKPATMYeCKMM 20CygapCTBOM, XOTS Mygam3m HaCKBO3b
NPOHU3bIBAET ee 20CYgapCTBEHHO-NPABOBO MATEPUM, B 3HAYMTE/IbHOM CTeneHu onpegesss MopasbHO-MCMX0102MYeCcKoe Co-
cTosiHne obLecTBa. OgHAKO ge-PaKTo penano3Hble UHCTUTYTbI B Vi3pansie He 0TgeneHbl OT 20CygapcTBa. TeHgeHLmum nocneg-
HWUX J1eT CBUGETeNbCTBYIOT O TOM, YTO CTPAHA gBUXKETCS! B HAMPAB/eH1H, COCOOHOM MPUBECTU ee K TeOKpATU4ecKoi Gpopmbl
npasieHus.

OnpegeneHo, 4T0 B COBPeMeHHOM MpaBoBoi cucTeme V3panas yTBepguanch NPUHUMIbI, KOTOPble He MMeKT aHA/M0208
B gpyauX MpaBoBbIX CUCTEMAX. B 4acTHOCTH, pedb UgeT o NpuHLMne «He no OyKBe 3aKOHA», KOTOPbIi MPUMeHSIeTcsl B Tex C1yya-
X, K02gQa 3AKOH NPOTUBOPEYNUT PeINeMO3HO-HPABCTBEHHbIM YCTAHOBKAM, B TOM YMC/Ie KpUTepUAM CPaBeganBOCTy. [JaHHbIV
NpUHLMI, CPOPMUPOBANCS eLue B TAAMYGUUECKYIo MOXY, MPUMeHSIeTCs B TedeHne MHO2KX BEeKOB, B TOM YMC/Ie 1 B COBPeMeH-
HOV NPAaBONPUMEHUTEIbHON NPAKTUKE, B 4aCTHOCTU BepxoBHO20 cyga M3paunns

ABTOp CTATbU MPUXOGUT K BbIBOGY, 4TO B3AMMOJeNCTBMe CBETCKO20 M peineno3H020 NpaBd B NpaBoOBOM CUCTeMe 20CY-
gapcTaa M3panb 21acuT cregyroee: 1) Ha cOBpeMeHHOM 3Tdne OgHOi u3 Haubosiee aKTyanbHbIX MPobAeM B U3PANIbCKOM
obLecTBe 1 3aKOHOGATeNbCTBE ABASETCA HAMMYMe MPABOBO20 BAKYYMA B BOMPOCe OTgesleHuns 20CygapCTBa OT peineno3HbIX
MHCTUTYTOB; 2) HA/Mumne KaK COCTAaBASIOLLEN NPABOBOM CUCTEeMbl 20CYgapCTBa M3pansib 3/1eMeHTOB KAk CBETCKO20 (KOHTUHEH-
TanbHO20 NPaABa v 06Le20 NPABa), TaK U Pean2Mo3HO20 NPABaA (Mygericko20, MyCy/IbMAHCKO20) CBUGETeNbCTBYET O gUXOTOMUM
M3panibCKoy MpaBoBoy TpAgULMM.

KntoueBble croBa: penviens, npaso, peinno3Ho-npaBoBas cMCTemd, CeKyasapu3aLms, gecekyasapusaLms, nygenckoe npaso.

Summary. The paper notes that religious issues as a subject of discussion are an integral part of discussions and polemics
in Israeli society from the very first days of the existence of the State of Israel. This is due to the fact that the religious question
covers both the sphere of socio-political activity and the private life of citizens. In this connection, there is an increased scientific
and practical interest in the study of antagonism and competition between the state and the religious organizations of Israel,
both in its creation in 1948, and in the course of further state-political and legal formation. Hence, the special significance of
the consideration of aspects related to the determination of the place and role of religion in the legal system of coordinates. It
is noted that the State of Israel is not officially a theocratic state, although Judaism penetrates its state-legal matter through it,
largely defining the moral and psychological state of society.

However, de facto religious institutions in Israel are not separated from the state. Trends in recent years indicate that the
country is moving in a direction capable of bringing it to the theocratic form of government. It has been determined that in
today’s legal system of Israel, principles have been established that have no analogues in other legal systems. In particular, we
are talking about the principle «<not by the letter of the law», which applies in cases where the law is contrary to religious-moral
principles, including the criteria of justice. This principle, spurred back in the Talmudic era, has been used for many centuries,
including in modern law enforcement practice, in particular the Supreme Court of Israel.

The author of the article concludes that the interaction of secular and religious law in the legal system of the State of Israel
reads as follows: 1) At the present stage, one of the most urgent problems in Israeli society and legislation is the existence of a
legal vacuum in the matter of separating the state from religious institutions; 2) the existence of elements of both secular (con-
tinental law and general law) as well as religious law (Jewish, Muslim) as a component of the legal system of the state of Israel
testifies to the dichotomy of the Israeli legal tradition.

Key words: religion, law, religious-legal system, secularization, deseglization, Jewish law.

HOCTaHOBRa npo6aemu. IlikaBa nnasa mpaBoBOiI
HayKHU YHiKaJbHICTh B3Aa€MUH OepP:KaBU i peJri-
rifinux iHcTuTyTiB B Ispaini. 3 ogHoro 6oxky, B Ispairi
peJirifiHi iHCTHUTYTH He BiJOKpeMJIeHi Bijg mep:kaBu,
Ha BigMiny Bix YKpainu Ta GinabIocTi 3axigHuX Kpa-
ia. 3 igmroro — Ispains He € pesiriiiHo0 Aep:KaBOIO
B TOMY CeHCi, K, HAIpUKJAI, JesdKi MyCcyJIbMaHCBhKi
kpainu (Ipau, CayniBcbka ApaBis): 3aKOHU JeprKaBU
BCTAHOBJIIOIOTH He PeJiriiini aBTropuTeTH, a JeMOKpa-
TUYHO 00paHuil napaaMeHT. TaKUM YUHOM, Xoua B 13-
paini pesirifini iHcTUTYTH Ae-(paKTo He BiJoKpeMIeHi
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BiJl BIaAHUX CTPYKTYP, TEOKPATUUHOIO JePrKaBOI0 BiH
odimiiiao He €.

ITuramHs pesirii Ik peiMeT 0OrOBOPEHHS € HEBil'eM-
HOIO CKJIa/IOBOIO TMCKYCiH i TOJIeMiK B i3paisibcbKOMY Cy-
CIIiIbCTBI 3 mepiuX /HIB icHyBaHHs [lepsxkasu [3painb.
[Te mow’s13aH0 3 TUM, 1110 peJIiTiiiHe MUTAHHS OXOILIIOE STK
chepy cortiaTbHO-TTOI TUYHOT TiSIIBHOCTI, TaK i IpuBaTHe
SKUTTA TPOMaJIsit. Y 3B’43Ky 3 LIMM CTAaHOBUTD I1i/[BUILIEHU
HayKOBO-TIPAKTUIHUN iHTEepec JOCTiIKeHHS aHTaroHi3My
i KOHKYpeHI1ii MiX 1ep:KaBoIo i pesiriiHIMu iHCTUTYTis1-
mu I3paisio, gx 10 itoro crBopenns B 1948 p, Tak i B xomi
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I1OJIAJIBIIIOTO IeP>KABHO-IOJITUYHOTO i IPABOBOT'O CTAHOB-
JIeHHsT. 3BiICH BUTLINBAE 0COOIMBA 3HAYUMICTD PO3TIISILY
ACIIEKTIB, 1110 CTOCYIOTHCS BU3HAYEHH MICLs 1 poJii peJiirii
B ITPABOBiif cucTeMi KOOPMHAT.

AmHaJii3 ocraHHiil qocaiazKkenp i myoikaiii. Bigomuii
(baxiseripb 3 pemqiriitnoro uranus €. I'yrman y monorpadii
«[Monitnuna cucrema I3painos 3a3nayvae, mo «B I3paini
PEJIiTist € 0IHOYACHO 06’ EMHYIOUNM i PO3’€AHYIOTH (haKTO-
pom. bararo comiaabHO-MoiTHYHUX KOHMJIIKTIB OB’ g3aHi
3 TJIMOOKUM PO3KOJIOM i3PaiIbChbKOI0 CYCIIIbCTBA 3 [IMTaH-
H IO pedtirito i nep:kasi. I HeMoOKJIMBO TPOirHOpPYBaTH
BHECOK PeJIiTii B 3MillHEeHHS €BPEiCbKOT0 HAIliOHAJIbHOI
camocBizoMocTi B I3paisi (i, iIMOBIpHO, TaKOXK B 30€pesKeHHi
€BpENCTBA B Iiactiopi), OCKiTbKM MOHOKOH(eCiiTHa Hapoy
(abo pemniriitHuii BUMip €BpeiicTBa SIK HAIIi1) TATPUMYE
oro BijoKpeMJIeHHS Bijl iHIITUX €THOCIB i KOPIOH MiXK
HuMn» |3, ¢. 357].

3HayeHHs iy/1eficbKoro 1pasa IiJIKpecII0BaIu Ipe/cTaB-
HUKH CBITCHKOI BJIAJIN TTe HA PaHHIX eTanax GOpMyBaHHS
nepskaBHOCTI. Tak, B 3aKOHOMPOEKTi PO CHa/IKyBaHHS
B OOI'pyHTyBaHHA nmo3uiii Minicrepcrsa ocTuii 6ys
MpUBEJICHUI apTyMEHT IIPO Te, 110 iyelichbKe MpaBo — Iie
«IIEPIIOIKEPEIO, ajie He eluHe i He 3060B’a3ye» [12, ¢. 39].
[lo Toro i, yHikaJabHiCTb iy/1eficbKOro IIpaBa BUPAXKAETHCS
B TOMY, 1110 BOHO <€ IPUKJIIOM IOPUANYHOI CUCTEMHU, KA
36eperiacsi, He3BaKAIOUN Ha BiJICYTHICTD MiATPUMYE il
JiepskaBHOTO amaparys [ 11, ¢. 4—5]. OHak BapTO 3a3HAUUTH
yCTasieHy B i3paiJibChKill Ta BITUN3HSHIN JTiTEPATYPi LyMKY
IIPO Te, 1110 B JIAHNI MOMEHT IIPaBOBa cHCTeMa i3paiibebKoro
CYCITIJIBCTBA 3HAXOUTLCSA B CTaHi KPU3H, 110 JACTCPMiHYIOTh
(hakropom sikoro nocuryskuiio nodanocs B 1980-x pp. «Ilo-
CTYTIOBE HAPOCTAHHS MOJITHYHOI aKTUBHOCTI pesTiriitHuX
MapTii ... i MOCUJIeHHA X TUCKY Ha MOBCAKACHHE KUTTI
13paiIbCbKOTO CYCIIJIbCTBAY.

B panuii yac 6igpuricTsb i3paiIbCbKUX IOPUCTIB BiIHO-
CATBCS 10 10/ICHCHKOTO TIpaBy HeraTuBHO. [le MoskHa mosic-
HUTH, 3 OHOT0 GOKY, 6Ly KiCTIO 10 €BPEHChKOT TpaamILii,
a 3 iHIIIOTO — «aHTaroOHi3MOM /10 «BY3bKOCTi» TPAJUIiITHOTO
CIoco0y JKUTTSI, SKUH BeYTh TIPU JOTPUMAHI TIPUTIUCIB
iyzaiamy opTo/l0KCcaIbHI pesiTiitHi eBpei». Aje mpu Beiit
HEOJHO3HAYHOCTI, 1110 MEKYE YaCOM 3 OJI03HICTIO JEAKUX
aBTOPIB, iy/lelicbKe MPaBo € HEBiI EMHOIO YaCTUHOIO TIPa-
BoBOi cuctemu [lep:xasu [3painb i itforo Miciie B SKOCTi
CUCTEMOYTBOPIOIOYOT0 (paKTOpa BIIMCAHO a priori.

MdopmyBamoBaHHs LijIeii cTaTTi (IOCTAaHOBKA 3aB/IaH-
Hs1). MeTolo cTaTTi € BUBYEHHSI IIPABOBOI IPUPOJIH TIpa-
BOBOI cucTemu [3paisio Ta 3/1ificCHeHHS CITiBBiIHONIEHHS
CBITCBKOTO i PesiriitHOTO B iy/IelicbKOMY TTPaBi.

Buxnan ocuoBHoro marepiany. /lepxasa [3painb odi-
IiITHO He € TEOKPATUYHOIO JIEPKABOIO, X0Ua iy/1ai3M HacKpi3b
MIPOHM3YE 1i IepKaBHO-TIPABOBY MaTepiio, B 3HAYHIN Mipi
BU3HAYAI0YN MOPATHHO-TICUXOJIOT{YHN CTAH CyCIiJIbCTBA.
Opnnak ze-akro pesiriiini inctutyTr B [3paini He BiokpeM-

JieHi Bi iepskaBu. TeH/IeHIlii OCTaHHiX POKiB CBiT4aTh PO
Te, 110 KpaiHa PyXa€eThesl B HANPSIMKY, 3/[aTHOMY ITPUBECTH
ii 1o TeokpaTHUHOiI (hopMu TpaBaiHHs. [IprkIamom mporo
MOKe CJTY>KATH BUCJIiB MiHicTpa focTutiii [3paimo fdakos
Heemana — npejcraBHMKa CBiTCbKOI Biiaau, 3pobiiere
im 10 sucromana 2009 p .: «Kpox 3a Kpokom mu Gy1eMo
napysatu rpoMajisinam [3paiio sakonu Topu i 3po6umMo
lNamaxy ocHOBHMM 3aKOHOM Kpainu. M1 110BUHHI T0BEPHYTH
Hapomy craanumiy 6atbkis. Topa mae Bifmosizai abcomoTHO
Ha BCi MUTaHHS, 110 TOCTAIOTDH Tiepe; Hamuy» [14]. Bee 11e
MATBEPIKY€E YHIBEPCATbHUN XapaKTep Te3H PO Te, 110
B JlaHMii yac JribepasbHO-TyMaHiCTHYHI IIIHHOCTI Mepesku-
BAIOTh 3aHEMA/I, a BIJINB PEJIiTiiHOT TPajunIlii, HABIIaKH,
IMOCUJIIOETHCA, B TOMY YUCJIi B paMKax IIpaBa.

Bimommii daxr, mo [3painxp minTrpumye ctatyc-KBo,
3 IesIKuMU He3Hauynumu Tpanchopmariamu |18, c. 253].
Peniritino-npaBoBi HOpMU JOMiHYIOTh HaJl TUTAHHSAMU
0cO6UCTOTO CTAaTyCy, a BUSHAHI TPOMajii 3GEPETIIH CBOTO
chepy oBHOBaskeHb. J[o Toro sk Gyiu BU3HAHI pesIiriii-
Hi rpomaju apy3iB, baxa i mocaigoBankiB €BanTeiaHO
€IMCKOIIANIbHOI 1IepKBU. [HIII rpomMain, Taki sk JI0TepaHu,
GanTHCTH, KBAKEPH, TAKOXK AII0Th B KpaiHi, He3BaKalour Ha
BijficyTHiCTB o(illiliHOrO BUBHAHHSI.

OnuH 3 HAUOIIBIIT ICKPABUX IIPUKJIA/IIB CYIIEPEYHOCTI
CBITCBKOTO 1 peJTiriiiHOro MOKHA MPUBECTH 3i chepr cimeit-
Horo npasa. Tax, areicTu i HepeJiriiii epei, siki 6akaioTh
yKjacTy nio6 B I3paisi, HOBUHHI IPOITH petiriiHmil
06psiI, O TPOBOIUTHCSA OPTOJOKCATBHIM PaGUHOM. Y TOi
JKe 9ac Tapa MOsKe 3apeeCTpyBaTH MLT06 32 KOPIOHOM
abo miamrcaT MUTIOGHAT 10TOBIp, 1 06uABa i 6yAyTH
BU3HaHIi i3paiIbCbKIMU CBITCOKUMM CYZIaMU i TPUHHATI /10
yBaru peecrpaiiiitanmu opranamu. OiHaK crpaBa 3pyIuia
3 MEPTBO1 TOUKH 3 IPUHHATTsIM 5 siuctonazia 2010 p., micust
NPUITHATTA 3aKOHY IIPO HMBiIbHMIL m1i00. anuii HopMma-
TUBHUU aKT BBIiB MOHSTTSI IIUBIJILHOTO MIIOOY JIsT 0Cib,
110 He HAJIeKaTh /10 TPAAUIiHNX [ 13painio koHbeciit
(iyzaism, icam, XpucTusgHeTBo). baxkaroui 3apeectpyBatu
[UBIJIBHUIT MIIF0O TOBUHHI TI0aTH BiMIOBIHE IPOXaHHS Ha
iM’a1 peectpaTopa 100iB npu Minictepersi octuii. IIpo-
XaHH4 Pa30M 3 CYIIPOBIIHUMHU JIOKYMEHTaMU IIEPEeIa€ThCs
Ha MepeBipKy B pediriiiHi cym Beix odiltitHux KoHbeciit.
¥ pasi gKi11o BCi cyiu miATBEPASATD, IO JKOJEH 3 MOAPYKKS
He HAJIESKUTh /10 Oy/b-AKO0i KoHDecii, mapa 3anpouryerbes
JI0 OpraHy I0CTUIII /1 peecTpantii HIJIIO6y. Ile Ha crazii
PO3TJIsAMy Tel 3aKOH OTPUMAaB BUCOKY OIIHKY THX, XTO
6aunTh B HHOMY MOKJIHUBICTD TIEPEPBATH MOHOTIOJIO OP-
TOMIOKCIB; iHIITi BBA)KAIOTD OTO HEJIOCTATHIM KPOKOM, SIKUT
MOJKe MaTH 3HAUUMICTb J17Is1 IIeBHOT YaCTUHU HACeJIeHHs, ajie
JaJIeKuii Bi BUpilIeHHs 0CHOBHOI pobaemu [17, ¢. 254].

Ha panuit MOMeHT O/lHi€10 3 TIPOTAINH y BUPillleHH]
JaHOT MPOGJIEMAaTHKY € BIICYTHICTD YiTKOTO 3aKOHO/IaB-
CTBA, 1110 PErJIaMeHTy€e MiCLie PeJIirii B JKUTTI CyCIIbCTBA
i nepskaBu. Kpim toro, [3paisnb patudikysas Mixknapomamii
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MaKT PO rPOMAISTHCEKI i mosriTuyuni ipasa (1966 p.), kpim
YACTHUHH, 1[0 CTOCYETHCS IIUBIIBHOTO CTAHY Ta CIMEITHOTO
cTaTycy rpomMajigai. Y 1ux yMmoBax cy/iu (a B i3painbcbKux
yMoBax — came BepxoBHuii cy/1) 30608 s13aHi BigirpaBaTu
KOPUTYBaJIbHY POJib, HE TOITyCKAIO4YN AUCKPUMIiHaLIii 3a
peutiriitHoro o3nakoio [6, c. 116].

Cepejt i3paitbChKUX I0PUCTIB i MOJITOJIOTIB TPUBAIOTH
JIUCKYCii 1010 TPaBOMipHOCTi BU3HAUEHHS «EBPENChKe
i nemoxparuunes. Ha aymKy feskux ispaiibCbKux 10puc-
TiB, 1lell TEPMiH HE MiCTUTH MPOTUPIY i 0OU/IBA eJleMEeH-
TU — €BPEUCHKU i IEMOKPATUYHUH, TOTTOBHIOIOYN OJIUH
OJIHOTO, 3HAXO/ISAThCA B TOBHil TapMoHii. [locuimanus npu
IBOMY POGIIATHCS HA Te, IO MIHHOCTI 6Y/b-SIKOTO IEMO-
KPaTHYHOTO CYCILIBCTBA PO3BUBAIKCS Mijl Ge3rnocepeHiM
BIINBOM €BPENCHKUX IiIHHOCTEMN, iCTOPii, KyJAbTYypH Ta
TpaAuIliid. Y Kpaini anmasio, MpaBO3HABIIIB, SIKi BBAKAIOTH,
1110, He3Ba)Kalou! Ha HesalepevyHuil €BpelicbKnii XapakTep
i3palyIbCbKOI Jlep;KaBy, B CUJIY HasIBHOCTI Y €BpeiB I1paBa
penaTpioBaTUCS B HbOTO i YMCTO €BPENCHKUX IIHHOCTEN
He MOKHA i/IeHTU(IKYBaTH ITI0 IEPKABY SIK «EBPEHCHKY
i IeMOKpaTHYHY >, IOTMOKH iCHYIOTH [ajax i paOMHATCHKI
CY/IM, TaK SIK B IIbOMY BUIIQJIKY ITOHATTSI <[IPABOBA Jiep:KaBar»
abCOJIIOTHO HECYMiCHE 3 KOHIIEIII€0 rajaxiuyHi-Teokpa-
TUYHOI Jiep:kaBy. | gkiio nepiii HaMaraloTbesl BUBECTH
nediniIito eBpeiicbKOTo XapakTepy 3 IeMOKpartii, TO OCTaHHi
JIOTPUMYIOTBCS IIPOTUJICKHOI TOUKU 30PY, CIIUPAIOYUCh HA
Te, 110 €BpelichbKka cyTHicTD [ep:xaBu [3painb Bu3Havae fioro
JIEMOKPaTUYHY CYTb.

Busnalou 11eBHY 1IPaBOTY 3a LIUMMU [1OCTYyJIaTaMU, He
MO’KHA ITOBHICTIO ITOTOJIUTHUCS 3 HUMU: Ba’KKO TIOCTAaBUTH
3HAK TOTOKHOCTI MizK €BpeiicTBOM i JiibepaibHO-TyMaHic-
TUYHOIO TIOJIiITUKO-TIPABOBOIO TPAIUILIEIO, OJJHOYACHO 3a-
KPIIUBIIN «€BPENCHKUI XapakTep AepskaBu». BBaxkaeMo
BU3HA4YeHHS I3paio Ak «eBpelichbKoi ep:kaBi» PiBHO3HAUHA
TBEP/KEHHSAM, 110 B iCTOPUYHOMY, IIOJITUYHOMY, IOPUINY-
HOMY PO3YMiHHi 11e JiepsKaBa €BPEiiCbKOTO HAPOLY, TOOTO
BCECBITHBOI TPOMA/IX, 3aCHOBAHOI HA PEJIITINHUX 3acaiax
i poscisiHoto 110 BcboMy cBiTy. IIpu 1ibomy BepxoBHuii cyn
I3paistio, po3risaioun 4epropy alessiio Ha PillleHHs CyLy
HU>KYOI iHCTaHILT, 1110 CTOCYETLCA 3MICTY IPUHIIUILY «€EBPeii-
CBKOI JiepskaBI», BUCJIOBUB YIIEBHEHICTDH B TOMY, 1[0 «iCHY-
BauHs Jlep:xaBu [3painb B BUIISAT 1ep:kaBu €BPeiCbKOTO
Hapo/ly He 3arepeuye Horo IeMOKPaTUYHOTO XapaKTepy».

Buxonsaun 3 HaBeieHO, MOXKHA BiJI3HAUNTH, 1110 IBA IIX
TTOHATTS iCHYIOTbh MOJISIPHUX TIJIONMHAX. Tax, 1 eBpeti-
CbKOIO JIEPKABOIO PO3YMI€ETHCA IIOJMITUYHA Opranisanisa
CYCIIJIbCTBA, B AKiH KyJIbTYPOJIOTiYHY OCHOBY CTAHOBUTD
iCTOPUYHUH CHIAZIOK, KYJIbTYPHY CIIQIIIUHY, TPAJUILL i pe-
JIiTist éBpefichKoro Hapomy [5, ¢. 22], a T/ 1eMOKpaTHYHOTO
JIePrKaBOI0 — OpraHisallis CyCIiJbCcTBa, AisJIbHICTD SKOI
6asyeTbest Ha BoJIi Hapoay rpomaasH lepsxasu [3painb
i cupsimoBana Ha 3abesieuerss i peaisaiiio GyHaMeH-
TaJIbHUX IIPAB i ¢cBOOOI JIIOWHU i TPOMa/IAHUHA.
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Y po3Butok nutanus BepxoBHuil cy IPUITHSAB pillieHHS,
110 (pasa «JIeMOKpaTUYHa Jlep:kaBa» O3HAYA€E He TiJIbKU
BiIbHI BUOOPHM i paBIiHHs OibIIOCTI, a i 3aXUCT 1IPaB
JIFOJTMHM 1 3a0e3TeUeHHS He3aIeKHOCTI CyIOBOI CHCTEMHU
[9]. uist TOTO 11106 3HUBUTH HATIPYKEHICTD Y BiIHOCHHAX
MiXK «€EBPEUCHKUMY i «I€MOKPATUYHUM»>, EBPEUCHKI 1iH-
HocTi Oy BuT/IyMadeHi Bepxosuum cynom Ispaimo sk
BijJ0OpakaioTh YHiBepCasbHi JIOACHKI IIIHHOCTI, 110 /103~
BOJISIE TIIHHOCTSIM JIEMOKPATii Ta €BPENCHKUM IiIHHOCTSIM
criBicuyBatu [8].

Odiniitna ronosiae, npenacrasiaena [3painem B Komireri
3 npas moauan OOH B 1998 p, 06’ eqHaBLIIN 10IOBiAb
mpo peastizariito MixkHapOHOTO MAKTy MPO TPOMAJISTHCHKI
i momiTryHi mpasa 1966 p, TOCUTH eTATHHO OTTUCYE CKIIAI-
HUI XapakTep BiTHOCUH MiX /Iep:KaBoio i pesiriiHumn
IHCTUTYIIIAMU BcepenHi KpaiHu. Y JOTMOBii 1Ti BiTHOCUHI
PO3IJISAAIOTECS K «/IysKe 3allJyTaHi», 30KpeMa, 3a3HaueHo:
«Icropig, moiTyHa AOIINBHICTD, TAPTiiTHA TTOJTITUKA, Bifl-
CYTHICTDH KOHCTUTYTIII, sTKa 0COGIMBUM YIHOM CTOCYETHCST
cBOOOIM peirii, a TAaKOK MIMPOKi TTOBHOBakeHHsT KHeceTy
B PeJIiriiHUX MTUTAHHSIX TIPU3BEJN JI0 PO3APiOIEHOCTI 3a-
KOHIB i IPOLECiB, AKi HE TaK JIETKO Ii/IIal0ThCA y3arajib-
HenHo» [10].

[ani, anamizyoun i3paisbCcbKy MoO/IesIb B3AEMOBIZTHOCUH
JIep>KaBy i pesTiriiHUX iHCTUTYTIB, aBTOPH JIOTIOBI/Ii BiZI3Ha-
vaioTh: «B [3paini nemae ogitiiinoi pesririi y Bysbkomy cenci
csoBa. Pa3oM 3 M I3paisnb He JOTPUMYETDCS TPUHIIUAILY
nojiisry pedtiritinux i gepskaBuux iHctutytis. [1IBumime 3a
BCe, IPaBo i pakTuKa I3paiio 1010 ¢cBo601 BipoCIIOBi-
JaHHS HAWKPAIIUM YMHOM MOsKe Oy TH 3p0O3yMiJia SIK CBOTO
poay ribpu: 3 ogHOTo GOKY, 1le HEBTPYYaHH B PeJIiriiini
CIIpaBH, 3 iHIIOro GOKY, B3AEMOIIPOHUKHEHHS PEJITIHHIX
i BJIQJIHUX iIHCTUTYTIB B IIeBHUX (hOpMax, B IIEPIILY Yepry
3aKOHO/[aBU€ BCTAHOBJIEHHS IOPUCANKILIT PeTiTiiHNX Cy-
[iB PisHUX KOH(]eECii B MUTAHHSIX 0COOMCTOTO CTATYCY;
JlepskaBHe (hiHaHCYBaHHS OPraHiB, SIKi HAJAIOTh PesiriitHi
MMOCTYTU OKPEMUM PEJTiHHUM rpoMajiaM, a TAKOXK PST
[IPaBOBUX iHCTUTYTIB i MPOIIEYP, AKi 3aCTOCOBYIOTh iy1€eii-
CbKi peJtiriiini HopMu /10 €BpelicbKkoro Hacesenns. MoskHa
ckaszati, mo [3paine gocuTh ycminmHmnii B 3abe3rneyeHHi
¢BOOO/TH Bi/ITPABIEHHS PETITIHHOTO KYIbTY | BUKOPUCTAHHI
MiCIIEBOCTI [IJIsT TPHOX MOHOTEICTUUHUX PEJIiTili, 30KpeMa,
/TSI TIPE/ICTaBHUKIB HEEBPEHCHKUX rPoMa/l. Y CBOIO Yepry,
BasKue CTBEP/KyBaTH, 1110 IIPUHIIMII ¢B06OIU BiJ peJtirii
HOBHiCTIO 3a6e3MeYeHn i, 30KpeMa, JIJIsl €BPeChKOro Ha-
cenennsi» [10]. IligBoasum migcyMoK, aBTOpH JJOTIOBiTi
BiJI3HAYMJIN, IO «KOMITPOMIC Mi>K €BPEHCHKIM PeJIiTriiitHIM
[IPABOM i IHCTUTYTaMU CBITCbKOI JIeP3KABU».

Peumniriitai cyam BUpinmyiors cripaBu Ha OCHOBi TO3UTUB-
HOTO PeJTriiTHOTO MPaBa, M0 CBiYUTH TIPO PO3KOJI B CYOBIi
cucreMorto [17]. PoGoTa Beix fepskaBHUX YCTAHOB, sIKi [IIOTh
B peJiriitniii cepi, € 06’exrom niepeBipku BepxoBHOTO
CyJly, B TOMY YMCJIi TUTAHHS, TIOB’sI3aHi i3 3aCTOCYBaHHSIM
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pediriiinoro mpasa. Pedirilini cyiu rnepeBUILYIOTb CBOIO
IOPUC/MKILIO, SIKIIO BUAAIOTD PillleHHs, 1[0 CyIepedaTh 110-
JIOJKEHHAM CBiTCHKMX 3aKOHIB, 1[0 CTOCYIOTbCS PiBHUX IIPaB
JUIST AKIHOK, YCHHOBJICHHS Ta MITIOOHO-MAHOBYX BiTHOCHH
[13]. 51k BipHo 3ayBaxus B. 1. BopobiioB, KOHKYPEHIis Mixk
Pi3HUMU CYy/TOBUMU OpraHaMM BUKJIIOYAE IOKTPUHAJIbHE
€JIHICTD 1, AK HACJII0K, IOPUANYHY 6e3ne1<y. Bona moxe
HaBiTb IPUBECTH JI0 MIPOIYCKY B 3aCTOCYBaHHi IIpaBa 1010
0cOOUCTOTO CTAaTyCy OAHI€T i Tiei & ocobu [1, ¢. 123].

IIpu cucrewmi, ne nepskaBHE TPABO i peiriitHe MPaBo
«HalllapoBaHi» OJIMH Ha OIHOTO, IOPUMYHE MTi3HAHHS CY/LY
He MOKe BBa)KaTHCS MTOBHICTIO 3aCBOEHUM. Tak, i3paisib-
CbKUI CyJ1/14, KU TIPAIIOE B JIepKaBHOMY CY/Ii IIOBUHEH
MaTH JIoCTaTHE ysiBJIeHHst ipo Bibuito i Tammy mist Toro,
11106 PO3TJISIIATH TATAHHS, TTOB'I3aHi 3 EBPEHCHKUM TTPABOM.
[Tpu 1bOMY CYIST IEPKABHOTO CY/Ly MOKe OyTH HEKOMITe-
TeHTHUN B HeOOXiHiil Mipi 17151 BUPIlIEeHHA TUTaHb, 1110
CTOCYIOTBLCS ITpaBa iHIMX pesiriinux rpomaj. Pesymnbrar
B TAKOMY BUIIaJKy Oyjie He3a[0BiIbHII: CTOPOHU B TIO-
NiOHUX CUTYaIisIX MOBUHHI /oBeCcTH (haKT 3aCTOCYBAHHS
i myXy pesririiHMX 3aKOHiB 3Ti/IHO 3 HOPMaMU JIOKa3iB, sKi
3a3BUYAN 3aCTOCOBYIOTHCS B iHO3eMHOMY TIPaBi.

Ha ocnoBi BureBukiaeHoro, Bbayaemo, 1o [3paisn He
MO’KHa Ha3BaTHU B [IOBHOMY PO3YMiHHI CBiTCHKOIO iepsKa-
BOIO, OCKIJIBKY iy/IeChKi CBATIEHHOCTYKNATEJ BiZlirparoTh
B HbOMY OiJIbIII 3HAYHY POJIb i B KpaiHi /i€ peJiriitae 3aK0-
HOZABCTBO. BiIMiHHOCTI MiZK OPTOIOKCATTBHUMU 1 HepeJTi-
TiftHUMY €BpEAMUY 3aB3K/U GYJIH iCTOTHVMH, ajie ChbOTO/IHI
BOHM HaOYJIM B i3pailbCbKOMY CYCIIiIbCTBI HeOyBaIOi akTy-
asproCTi [ 1, ¢. 156]. Oxnax, mpu oMy aBTOp BU3HAE, 110
i3paisibChKe MTPaBoO B OCHOBI CBOiil He € PeJiTiHHNM ITPaBOM.
To6T0 11€ CBigunTBh, W0 peiriiine mpaso (MoBa Hie TiIbKI
po iyzieiicbkoMy IIpaBi, MPaBo iHIINX BiZIOMUX PeJIiTiii He
3a4iMmaeThesT) MOBUHHI GYTH 3aCTOCOBHI B MTO3UTHBHOMY
pasi, TOOTO MOBUHHI Oy TH MPUITHATI CBITCHKIM 3aKOHO-
nasiiem, a came Knecerowm [ 1, ¢. 137].

Hanaroun nepManeHTHUH BIJIUB PesiriiHOMY TIpaBy,
«CBITCBKHMI 3aKOHO/IaBellb» [3paisio JOTPUMYETHCS, BCY-
nepey TPaJuIiiHO-PeTiriiHOMY PO3yMiHHIO, TPOTHIIEKHOT
ayMin. Tak, 3riHO 3 MO3UITi€T0 13paiIbChKUX IOPUCTIB,
HeMae KOAHMUX TiIcTaB I8 TOTro, 100 CBiTCHhKUH 3aK0-
HOJABeIb He Mir, y pasi HeoOxigHoCTi, ckacoByBaTu abo
3MIHIOBATH PeJIiriiini Hopmu, 60 «3a BiICYTHOCTI KOHCTH-
TyIIii B KpaiHi CBiTChKUI 3aKOHO/IaBEI[b € BCEMOTYTHIM
opranom» [12].

ITpobieMu BU3HAYEHHSA OCHOBHUX LILISXIB i opM B3a-
€MO3B 513Ky i B3a€MO/Ii1 iy1efichKOTO pestiriiiHoro mpasa 3i
chopmoBanum /lepskaBoio [3paisb cBiTChKUM IIPAaBOM MAIOTh
He TiJIbKU TEOPETUYHE, a 1 CyTO NpakTuyHe 3Havenus. e
HiATBEP/IKYE IIPOBeleHNi KPUTUYHUN aHasli3 BIVIUBY Ha CY-
CTiJIbHI BiTHOCHHY HOPM CBiTCHKOTO Ta PEJIiTiiTHOTO TIpaBa.

1. Bupiuyiorbest pobiieMu, 0B sI3aHi 3 peryasaTHBHOL
JUSIJIBHICTIO lepsKaBy i pesririinux inctutyTtis. 3a jjo01o-

MOTOIO HOPM, 1[0 MiCTATBCS B TPAAUIIHHUX 1y/IeiCbKUX
3aKOHAX i 3aTOBI/ISIX, I1€ TIPABO OTIOCEPEKOBYE TIEBHY chepy
CYCHIJIBHUX BifIHOCHH. ¥ cTasieHo1o chepolo NOKIaIaHHs
iy/IeifichbKOTO TIpaBa € cimMeifHe TpaBO — MePeBaKHO CiMeii-
HO-ILTIOOH] Bi/JHOCHHHY, 1110 CTOCYIOTHCS YKJIQIEHHA nuobiB
i 37ifiCHEeHHS 3 TONATBINNUM O(DOPMIEHHIM PO3JIYyY€EHb.

2. 3/iiCHIOETHCA MiJITPUMKA COLiAIbHOI i HAIliIOHAIBHOT
CHiJIBHOTH €BPETB, SAKi MPOKUBAIOTH B I3paiii Ta iHIMNX
kpaiHax. CyJacHe i3paisbcbke MPaBo Mparye 0 I0CATHEHHS
i€l METU 3a OTIOMOTOI0 ACKPABO BUPAKEHNX 3a CBOECIO
HAI[iOHAJIBHOTO TTPUPOJIOTI0 3aKOHIB, K 3aKOH TIPO MOBEP-
nennst (1950 p.) i 3akoH 1po i3painbecbKe TPOMaASTHCTBO
(1952 p.) [16, c. 42—43]. [lepuuii 3 HUX HaIA€E TPABO Ha
iMmirpartito B I3painb Tizbku eBpesm. «KoxxeH eBpeit Mae
IpaBO iMMIrpyBaTH B ITI0 KpaiHy», — 3a3Ha4eHO y CT. 1
1IHOTO 3aKOHY.

Jlpyruii 3 HuX — 3aKoH 1po i3paiTbcbke rPOMAJISTHCTBO
ABTOMATUYHO HAJIA€ i3PaiibChKe IPOMAISHCTBO OY/Ib-sIKOMY
eBpeto-immirpanTy (osie), skuii mpubyB B 1110 Kpainy [7,
c. 807].

3. HartionasbHO-IaTpioTMYHE BUXOBAHHS iy/1€1B B 1yci
BiZiIaHOCTi CBOEMY HAPOJIOB Ta JIOAJIBHOCTI i3paiibChKill
JieprKaBi. Ik TpuKIa MoKHA HaBeCTH YMHHUH B Kpaini 3a-
KOH Mo jiepskaBHy 0CBITY (1953 p), B AKOMY 3aKPiILTIOETHCS
<«MeTa IePsKaBHOTO YTBOPEHHS», 110 3BOIUTHCS HACAMIIEPe/]
JI0 TOTO, 11100 TI0OYIyBaTH CUCTEMY «II0YaTKOBOTO HaBYaH-
Hs B KpaiHi Ha OCHOBI IIHHOCTE! €BPEHCHKOI KYIbTYPU,
«BiIaHoCTi CBOTH /Iep:KaBi i EBPEICHKOTO HAPOLY .

4. BctaHoBJIeHHS i iATPpUMKA B KpaiHi TPOMaZICbKOTO
MOPSIIIKY i 3aKOHHOCTI, 3a0e3TeueHHs BCeOIUHUX TapaH-
Tiii paB i ¢cBo6OA rpoMaisit, 30epeKeH s Ta PO3BUTKY
TPAAUIINHUX 1yIeICbKUX HAIliOHATbHUX, MOPAJIbHUX Ta
iHIIUX [inHocTel To1o. KoskHa 3 11X Ta MOAIOHUX 3araib-
HO3HAUYIIUX IPOGJIEM OIIOCEPEIKOBYEThCS i BUPIIIYETHCS
peJiriiiHuM Ta IMUBLILHUM MTPABOM 3 (DYHKITIOHATIBHOT TOUKH
30py X0ua i B3AEMOTIOB’I3aH0, Y B3AEMOJII1 O/INH 3 OTHUM
i 3 IHIIUMM iZICUCTEMAMHU 3arajibHOI CUCTEMH i3PaiJIbCbKOrO
1paBa, aje B TOH e yac B CTPYKTYPHOMY I1JIaHi, 3 TOYKHU
30py 0cobanBOCTEl iX HOPM, cdep i MeToIiB 3ailiCHEHHS
MiCTSATBCS B HUX TIOJI03KEHb [ 14, c. 47], mo10 okpemo oH
BiJ{ OLHOTO.

HagsuicTp 3aranbHOi MeTH i 3aB/IaHb, IO BUPITIYIOTh-
Cs1 CHIJIbHUMU 3yCUJIJIIMU MTPEICTAaBHUKIB iy1eficbKOTO
peutiriiiHoro crniBToBapucTBa i odiniiinux oci6 Ispainio
3a JIOMOMOTOI0 TipaBoBuX 3ac00iB [20, ¢. 31-33], 3 ogHOTO
OOKY, a TAKOK HASIBHICTh YNCJCHHUX IPOTUPIY MiX iy-
JIeVICHKUM TIPABOM i CBITCHKUM MIPABOM — 3 iHIIIOTO, Ay’Ke
rOCTPO CTABJSATH Ha IMOPSI/IOK JIEHHUI TTUTAHHS, 0B’ 13a-
Hi 3 OCHOBHUMU NIJISIXaM¥ i hopMamu iX B3a€EMO3B’ 3Ky
i B3aemogii. Bix Toro, HacKiJibKM MIBUAKO i e(DeKTUBHO
BOHU BUPIIIYIOTHCSI, OE3MOCEPEIHBO 3AI€KUTh BUPIIICH-
He 11po6JIeM BHYTPILIHBOI OB’ I3aHOCTI 1 y3roKeHoCTi
iynmeiicbKOro 1mpaBa 3i CBITCbKUM IIPABOM, a Pa30M 3 TUM
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HpO6JIeM iIBUIIIeHHS e(DEKTUBHOCTI 3arajibHOT cCUCTEMU
i3paiIbChKOTO IIpaBa B IiJIOMY.

[Tpu posrisani masxiB i popm B3aeMosii Ta B3aEMO-
3B’5I3Ky CBiTCBHKOTO i pesTiriifHOTO TpaBa i3pairbehki aBTOPH
3BEPTAIOTD YBAry Ha JiBi 0GCTaBUHIL

[To-nepiire, Ha Te, 110 B3AEMO3B’ 30K i B3AEMO/LisT IBOX
PO3IJISIHYTUX [TPABOBUX ITi/ICKCTEM — Iie He JIMIIe BUKII0YHO
IOPUJIMYHUT, a ¥ cotfiasibHO-TIoTi TuaHIH Tipottec. Ha gymky
npoecopa b. Jlidmritia, ioro «He MOKHA 3pO3YMiTH TiJTbKH
3 TOYKU 30py YuCTOrO 1paBas [ 19, ¢. 507]. Bymp-sxi quckycii
3 JAHOTO TUTAHHS, 3ayBAKY€ aBTOP, HEOJMIHHO JOTUYHI
710 «HpO6JIeMI/I MOJIITUYHOTO, PEJIiriiHOrOo Ta COIiaTbHOTO
riany». Cripo6u sk po3TJISITy MTHTaHb B3AaEMO3B I3KY i B3ae-
MOJIii iy/IeliChKOTO i CBITCHKOTO ITPaBa JIHIIE <«ITif KyTOM 30Py
ONTHUX JIUTIIE IOPUINIHUX (haKTiB HEOIMIHHO TPU3BELYTh
JI0 CTBOPEHHS JIOCUTD CIIOTBOPEHOI KapTunu» [19].

[To-npyre, Ha Te, 1110 11e He OIHOCTOPOHHIH, a ABOCTO-
pouHiii mpottec. lyzeiicbke pediritine ipaBo, K i iygeiicbka
peutirid B 1iziomMy, Ma€ B pisHuX hopMax i pisHUMM TIITTXaM#|
3HAYHWUI BIJIMB Ha i3paisibcbKe CBITChKE MPaBo. Y CBOIO
Yyepry OCTaHHE Ma€ 3BOPOTHUH BIJIMB Ha HepIie, TaK CaMo
K 1 Ha T0[IefiCbKY pedtiriio B 1isomy. [lutanusa npu mbomy, Ha
nymky 1. Exrapaa [ 15, ¢. 186], BaskimBo: a) «sIK pestiriiHumii
(beromen perysoeTbes 3a 10IIOMOrOI0 HOPM JIeprKaBHOIO
mpaBa?»; 0) B AKiil Mipi i 10 sIKOT MesKi «iymeiicbka peJririst
HiITPUMYETHCS 32 JIOTIOMOTOTO TTPaBOBUX 3aC00iB €Bpeii-
CBKOIO JIEP’KABOIO»; B) SKOIO MipOIO «iy/IeMChKi pestiriiini
[IpaBOBi TPl BINIMBAIOTH HA i3PAiJIbCbKY ITPABOBY CUCTE-
MYy He TiJIbKM i HaBiTh He CTiIbKN (haKTOM CBOET pesTiriiiHOT
3HAYYMIOCTI, CKiZTbKHU (haKTOM CBOTO iCHYBaHHS B SIKOCTi
HAIOHAIBHOI 1 KyIbTypHOI criaamumuuy |15, c. 190].

Bapro BigznauuTy, 1o iyaeiicbke mpaBo BIJIMBAE HA
CBIiTChKe IIPaBO /[BOMa IIIJIIXaMH — IIPSIMUM i HEIIPSIMUM.
OiHak Take BUIJICHHS Ma€ IOCUTb YMOBHMIT XapakTep, Tak
SIK B peasTbHill 1ilICHOCTi BOHM 4aCcTO 3MillTyIOThCSI.

Besnocepeniil BMB iy/elichbKOTo 1mpaBa MposIBJIsi-
€TbCS B TOMY, 1110 BOHO (POPMYETBCSI MOPSIJL 31 CBITCHKUMU
(cioHiCTChbKMMM ) TIOTJISI/IAMU i JIOKTPUHAMU i71€0JI0Tii Cy-
yacHoi mpaBoBoi cuctemu [3paisio, pesiriliHo-eTHYHUM
(byHIaMEHTOM TTPABOTBOPUOI, & TAKOXK TPABO3ACTOCOBYO]
1 IPaBOOXOPOHHOI AiA/IbHOCTI JeP;KaBHUX OpPraHiB.

IOpununa Tepminosorist mpaBoBoi cuctemu 13painio
MOXOIUTh 3 iyIeHChKOTO IPaBa, 110 Haaa€ il 0coOIMBUI
3MICT, He BJIaCTUBUH {HIIMM 11paBoBUM cucTeMam. Ilepii 3a
Bce MOBa fijie npo ii GararosHauHicTh. Tak, TEPMiH «Xa3aKa»
BUKOPUCTOBYETLCA B iyielicbkoMy I1paBi 1onaiiMeniie
B YOTHUPHOX 3HAUEHHSIX: TIPUAOAHHS MallHa, OPUAUTHOTO
MIPUIYIIeHHs, BUKOPHUCTaHHs MaiiHa, a TAaKOK IpaBa Ha
MaifHo, IIOJI0 AKOTO KOJUIIHI BJIACHUKN HE BUMAraioTh
noBepHeHHsT. TepMiH «KiHbsTH» O3HAYAE KYTiBJIIO, HAGYTTS
MaifHa Ta BOJIO/IIHHST HUM.
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Y cyuacuiii npaBoBiii cuctemi [3painio yrBepauiucs
MPUHIINAIIN, IKi He MAIOTh aHAJIOTiB B iHIINX IIPABOBUX CH-
creMax. 30KpeMa, MoBa Hi/ie TTpo TIPUHITHI <He 32 GYKBOTO
3aKOHY», SKMH 3aCTOCOBYETHCS B TUX BUTIAIKAX, KOJU 3aKOH
CyIepednThb PesiriiHo-MOpaIbHUM YCTAaHOBKAM, B TOMY
YHCJIi KPUTEpisiM cripaBeyinBocCTi. Jlanuii npuHIuI, 1o
cpmyBaBcd 1€ B TAIMYAMYHY €110XY, 3aCTOCOBYETHCS
IPOTATrOoM 6araTboX CTOJITh, B TOMY YHCJI i B cydacHiil
MIPaBO3aCcTOCOBYIH MpaKkTHIli, 30Kkpema BepxoBHoTo Cymy
Izpaimio [15, c. 188].

bBescymnisno, [3pains — 1o cyTi eBpeticbka gep:kasa,
110 € HaI[iOHAJbHUM OCEPE/IKOM JIJIsI €BPEiB, OJHAK BJIajla
MTOBMHHA CTAaBUTHUCS OHAKOBO JI0 CBOIM IPOMasSTHaM He-
3aJ1eKHO Bifl iX pestiriitHoi mpruHaIeKHOCTI.

[IpoBenennii anami3 B3aEMOIii CBITCHKOTO i pestiriitHo-
TO IIpaBa B MPaBoBiil cucteMi /lep:xaBu I3painb cBiguuTh
Hactyise: 1) Ha cy4acHOMY eTalli ogHico 3 HailOiabI
AKTyaJbHIX IPOGJIeM B i3paiJibCchKOMY CYCIIIbCTBI i 3a-
KOHO/IABCTBi € HAgBHIiCTb IPABOBOIO BAKYyMY Y ITUTaH-
Hi BiZIOKpeMJIeHHS /Iep>KaBy BiJl peTiriiHuX iHCTUTYTIB;
2) HagBHICTD K CKJIQJI0BOI TPaBOBOi cuctemu /lep:kaBu
[3paisb enemMenTiB siK CBITCHKOrO (KOHTHHEHTAJIBHOTO ITPaBa
i 3araJibHOTO TIpaBa), Tak i peJiriitHoro mpasa (iyzeiicbKo-
T0, MyCYJIbMaHCHKOTO) CBiTYUTh PO JUXOTOMI{ i3paisib-
CBHKOI ITPABOBOI TPAAUILl, IO B KOMILJIEKCI TPU3BOIUTD,
kepytounch migxonom I1. ['menHa, 10 mpuirydeHHs 10 icTUH
(truth) cximniit i 3axigniii rpaguii (peairiiHuX, eTHYHKX,
parioHaTbHUX, eKoJoriunnx) [2, c. 107] i Moke cay>kuTn
11e OTHUM JIOKa30M IOCTYyJIaTy PO 3MillIaHOCTi ITPaBOBOi
cuctemu Jlepskasu [3painb; 3) ciHxpoHHe (hYHKITIOHY-
BaHHA B MeKaxX HAIliOHAJIbHOI IIPABOBOI CUCTEMU, 30KpeMa
B KOHTEKCTI i3paiibChbKO1 MPABOBOI CUCTEMH, JIBOX IIPABOIIO-
PAIKIB, liaMeTPaIbHO IIPOTUJIEKHUX 32 CBOIMU BUXIJIHUM
3acaziaM, BUCTYIIAE OIHOYACHO (DAaKTOPOM $IK TBOPUOTO, TAK
i IeCTpyKTUBHOTO XapakTepy |4, c. 252].

BucHOBKH 3 JaHOTO AOCITi>)KeHHsI i TepCIeKTUBH I0-
JlaJbIIMX PO3BiOK y faHOoMY HanpsMi. [IpaBosa crucrtema
[3paisnio HasIeKTh /10 IMHAMIYHUX, €BOJIOI[IOHYIOUNM ITpa-
BOBUX SIBUIIL. ¥ CyYacHiii cucteMi cucTeMaTUYHO TPUBAIOTD
pisHi mportiecn 3mimanus i Tpanchopmartii. [lpaBosuii
cMOGi03 SIK TTPEIMET YCBIZIOMJIEHOTO iCTOPIYHOTO BHOODY,
TpaauIlii KOHTUHEHTAJILHOTO ITPaBa i 3arajibHOTO TIPaBa, izei
i mocrysatis JibepanisaMy i CBITCHKOCTI 3 CHJIOI0 KOHCEPBa-
TU3MY Ta TPAAMIIHHOCTI HAJIAIOTL IPABOBY cucTeMy [3paisio
VHIKaJbHUI XapakTep B MaciTabax BCiel IpaBoBoi KapTu
cBity. Takuii cumbio3 Ma€ sIK TIO3UTHUBHI, TaK i HeTaTUBHI
HACJIIZIKK, 0COOJIMBO SIKIIO Taka (hOPMa B3AEMOBIJIHOCHH He
3aCBOIOETHCA. [3paisbebka mpaBoBa cucTeMa i BiIMOBiAHO
Jlepsxana [3paisb 6a3yi0ThCst HA TPUHITUITAX JEMOKPATH3MY,
gibepaizmy Ta MyJbTHKYJIBTYPATi3My, AKWi ToTpebye
TTOIAJIBLIIOTO JIOCJIiIPKCHHS.
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