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CHIBBIJTHOIIEHHS CBITCHKOI'O TA PEJITTMHOT'O B
TYJIEMCBKOMY ITPABI
COOTHOUIIEHHUE CBETCKOI'O 1 PEJIMTUO3HOI'O B
NUYJIENCKOM ITPABE
VALUE OF SECULAR AND RELIGIOUS IN JEWISH LAW

Anomauia. Y cmammi Hazonoweno, w0 NUMAHHA penicii K npeomem
002080peHHsT € HeBI0 EMHOI CKIA0080I0 OUCKYCIll | NOJEeMIK 8 I3pailbCbKOMY
cycninbcmsi 3 nepuiux OHi8 icHygeauHs [lepocasu I3paine. Lle noe’saszano 3 mum,
wo peniciline NUMAHH OXONTIOE 5K Cchepy COYIaNbHO-NOTIMUYHOL OisIbHOCHII,
Max i npusamue HCumms ecpoMaosin. Y 36’a3Ky 3 yum cmamoeums nioGUUeHULL
HAYKOBO-NPAKMUYHUL iHMepec O0CNIONHCEHH AHMALOHI3MY [ KOHKYPEHYIT MidC
0epatcasoro i penicitiHumu iHcmumyyiamu I3painio, sk 00 1io2o cmeopernts 6 1948
D, Max i 8 Xxo0i n0OAIbULO20 0EPHCABHO-NOJIIMUYHO0 | NPABOBO2O CMAHOBIEHHSL.
36iocu eunaugae ocooIUBA 3HAUUMICL PO32TA0Y ACNEKMI8, W0 CMOCYIOMbCs

BU3HAYEHHS Micysl | poJli peieii 8 npagosiil cucmemi KOOPOUHAM.
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3aznaueno,wo [Mepowcasa I3paine ogiyiiino He € MeOKPAMUUHOK
0epaicasoro, xoua iyoaism HACKpPIi3b NPOHU3YE i1 0epIHCcasHO-Npasos8y mamepiio, 8
SHAYHIL MIpI 8USHAYAIOUU MOPAILHO-NCUXONI02IYHUL cmaH cycnintbemed. QOHak
Ode-pakxmo penicitni iHcmumymu 6 I3paini He Gi0OKpemieHi 8i0 Oepiicasu.
Tenoenyii ocmanmix pokie ceiouams npo me, wjo Kpaina pyxacmuvcs 8 HanpsmKy,
30amHoMY npusecmu ii 00 MeoKpamuyHoi popmu npasiiHHs.

Buznaueno, wo y cyuacniu npagosiii cucmemi I[3painto ymeepounucs
npUHYuny, sKi He MAalomov aHAIO02I8 8 THWUX Npagosux cucmemax. 3oxkpema,
MO08a 1ide Npo NPUHYUN «He 3a OYKBOI0 3AKOHY», AKUU 3ACMOCOBYEMbC 8 MUX
BUNAOKAX, KOJIU 3AKOH CYnepedums penilitiHo-MOpatbHUM YCIMAHOBKAM, 8 MOM)
yucni Kpumepisim cnpageorugocmi. Jlanuil npuHyun, wo c@opmysascs we 8
MAnMyOuyHy enoxy, 3acmoco8yEmvCsi NPOmsa2oM 0a2amvox CmoJims, 8 MOoMy
yucai i 8 Cy4acHiti npaso3acmocosuill npakmuyi, 30kpema Bepxosnoco cyoy
I3painio

Asmop cmammi npuxooums 00 BUCHOBKY, WO B83AEMOOIS CEIMCbKO20 i
pernizcilinoco npasa 6 npasosiil cucmemi Jepoicasu I3pains céiouums Hacmynue:
1) Ha cywacnomy emani O0OHIEIO 3 HAUOIILUW AKMYQIbHUX Npobaem 6
i3painbCbKOMY CYCRINbCMEI I 3aKOHO0ABCMEI € HAABHICMb NPABOBO2O BAKYYM)
NUMAHHI BI0OKPEMICHHS 0epiicasu 8i0 peniciiHux incmumymis, 2) Has8HiCMb 5K
CK11a0080i npasosoi cucmemu [lepaxcasu I[3paine enemenmis 5K CEIMCbKO2O
(KOHMUHEHMAILHO20 Npasa i 3a2aibHO20 NPAsa), Maxk I penicitinoco npasa
(iyoelicoko20, MYCYIbMAHCLKO20) CBIOYUMb NPO  OUXOMOMIL  I3paitbCbKoi
npasosoi mpaouyii.

Knwuoei cnoea: penicia, npaeo, penicitiHO-npasosa  cucmema,

CeKynApu3ayis, oecekyaiapusayis, iyoelicobke npaso.

Annomayuna. B cmamve ommeuaemcs, umo 0npocvl penucuu Kax
npeomem 00CyHCOeHUsL SABNAEMC HEOMbEMIEMOU COCMABAuiel OUCKYCCUll U

nojiemMuku 6 uUu3pauilbCKom 06W€Cl’)’l€€ C nepevlx OHell cyuecmeoearnus
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locyoapcmea HMszpaunb. Omo ceéa3ano ¢ mem, YmMoO penucUO3Hbll BONPOC
oxeamuvleaem Kak cghepy COYUATIbHO-NOIUMUYECKOU OesmelbHOCmU, MaxK U
YACMHYIO JICU3HL 2padicoan. B cesasu ¢ smum npedcmasnsiem nosvluleHHb
HAYYHO-NPAKMUYeCKUll UHmepec UcCie008aHus aHmMAacoOHUIMAa U KOHKYpPeHyuu
MeHCOY 20CYOapCmeomM U PeluesuosHbIMU opeanusayuamu M3pauns, xax k e2o
cozoanuio 6 1948 2., mak u 6 Xxode OanvbHeUue2o0 20CyO0apCmeeHHO-
ROJIUMUYECK020 U Npagoeoco cmanosienus. Omcrooa credyem o0cobdast
SHAYUMOCMb DACCMOMPEHUST ACNEKMO8, KACAWUXCS Oonpeoenenuss mecma u
PO penucuu 8 npasosoll cucmeme KOOpOUHam.

Ommeueno, umo Iocyoapcmeo Hszpaurnv oguyuanrvno He se6nsemcs
MeoKpamu4eckum 20cy0apcmeom, Xoms uyoausm HACKE03b NPOHU3bIEAEN ee
20CY0apCcmeeHHO-NPAaso8oL. Mamepuu, 8 3HAUYUMETbHOU CHeneHu Onpeoesis
MOpAbHO-NCUXON02U4ecKoe cocmosanue odbwecmsea. QOonako  Oe-ghakmo
penucuosnvle uHcmumymsosl 6 M3paune He omoeleHbl om  20CyOapcmad.
Tenoenyuu nocneonux iem ceudemenrbCmayiont 0 mom, Ymo CmpaHa 08UNCEMCcsl
6 HanpaeieHuu, CNnocoOHOM npugecmu ee K MeoKpamu4eckolu g@opmol
NpaeeHus.

Onpeoeneno, umo 6 COBPEMEHHOU Npagosol cucmeme H3pauns
VMEEepOUnUCh NPUHYUNDBI, KOMOpPble He UMeIOm aHAN0208 8 Opyeux Npaosulx
cucmemax. B uacmnocmu, peuv udem o npuHyune «He nO OYK8e 3AKOHAY,
KOMOpblL NpUMeHsemcss 8 mex CAVHAsX, Ko20d 3aKOH Npomueopedum
PeNUSUO3HO-HPABCMBEHHbIM —~ YCMAHOBKAM, 6  MOM  UYUCle  Kpumepusim
cnpaseonusocmu. J{aHHulll NPUHYUN, CHOPMUPOBAICS euje 8 MAIMYOUYECK)HO
9NOXY, NPUMEHAEMC Sl 8 MeyYeHUe MHO2UX 8eK08, 8 MOM YUCTe U 8 COBPEMEHHOU
npasonpuMeHumenbHol npakmuke, 8 yacmuocmu Bepxosnozo cyoa Uspauns

Asmop cmamovu npuxooum K 81800y, 4mo 83auMOoO0eliCmaue C8encKko2o u
PenucUo3H020 Npasa 6 Npaeosol cucmeme eocyoapcmea Hspaunv enacum
cnedyrowee: 1) Ha cospemeHHoOM smane O0OHOU U3 HAUbOOdee aKMYAIbHbIX

I’lp06ﬂ€M 6 U3paAuUilbCKOM 06“48017’168 U 3aKOHOOAmenbCcmee S6IAemcs Haaudue
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npagoeoco BaKyyma 8 B80onpoce OmOeieHUsi 20Cy0apcmeda Om pPeiueuo3HbIX
uHCcmumymos, 2) Hamuyue Kak —CcOCMAaguAlowel  npasoou - CUCMeMbl
eocyoapcmea M3pauns d1emenmos Kak c8emckoeo (KOHMUHeHmMaibHo20 npasa u
0bwWe2o0 npasa), maxk u peiucuo3Ho20 npasa (uyoeuckozo, MycyibMAaHCKO20)
ceudemenbcmayem o OUXOMOMUU USPAUTLCKOU NPABOBOU MPAOUYUL.
Kntouesvie cnosa: penucus, npaso, penucuO3HO-NpaAGosas Ccucmemd,

CeKYApU3AYUSL, 0eCeKyaAPUIayUs, UyoetcKoe npaso.

Summary. The paper notes that religious issues as a subject of discussion
are an integral part of discussions and polemics in Israeli society from the very
first days of the existence of the State of Israel. This is due to the fact that the
religious question covers both the sphere of socio-political activity and the
private life of citizens. In this connection, there is an increased scientific and
practical interest in the study of antagonism and competition between the state
and the religious organizations of Israel, both in its creation in 1948, and in the
course of further state-political and legal formation. Hence, the special
significance of the consideration of aspects related to the determination of the
place and role of religion in the legal system of coordinates. It is noted that the
State of Israel is not officially a theocratic state, although Judaism penetrates its
state-legal matter through it, largely defining the moral and psychological state
of society.

However, de facto religious institutions in Israel are not separated from
the state. Trends in recent years indicate that the country is moving in a
direction capable of bringing it to the theocratic form of government. It has been
determined that in today's legal system of Israel, principles have been
established that have no analogues in other legal systems. In particular, we are
talking about the principle "not by the letter of the law", which applies in cases
where the law is contrary to religious-moral principles, including the criteria of

justice. This principle, spurred back in the Talmudic era, has been used for
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many centuries, including in modern law enforcement practice, in particular the
Supreme Court of Israel.

The author of the article concludes that the interaction of secular and
religious law in the legal system of the State of Israel reads as follows: 1) At the
present stage, one of the most urgent problems in Israeli society and legislation
is the existence of a legal vacuum in the matter of separating the state from
religious institutions; 2) the existence of elements of both secular (continental
law and general law) as well as religious law (Jewish, Muslim) as a component
of the legal system of the state of Israel testifies to the dichotomy of the Israeli
legal tradition.

Key words: religion, law, religious-legal system, secularization,

deseglization, Jewish law.

IlocranoBka mnpobaemu. llikaBa st mpaBOBOI HAyKU YHIKaJIbHICTh
B3a€EMUH JIEPXKABU 1 PENITIMHUX 1IHCTUTYTIB B I3paim. 3 onHoro 6oky, B I3paimi
pEeiriiiHi IHCTUTYTH HE BIJJOKPEMJICHI BiJl IepKaBHu, HAa BIIMIHY BiJ YKpaiHu Ta
OUTBIIOCTI 3aXiMHUX KpaiH. 3 IHIIOTO - I3painbs HE € peNiriiHo AEpP’KaBoOl0 B
TOMY CEHCl, SIK, HalpUKIaJ, JesiKi MycyiabMaHCbki Kpainu (Ipan, CaymiBcbka
ApaBist): 3aKOHU JIepKaBU BCTAHOBIIOIOTh HE pENiriiHl aBTOPUTETH, a
JIEMOKPATUYHO OOpaHuM mnapjaMeHT. TakuM 4uHOM, Xxoda B I3paim pemniriiini
IHCTUTYTH Jie-()akTo HE BIIOKPEMJICHI BiJ BIATHUX CTPYKTYpP, TEOKPATUYHOIO
JIePKaBOIO BiH OQIIIIAHO HE €.

[lutanHsa penirii Sk npeaMET OOrOBOPEHHS € HEBIJ’€MHOIO CKJIaJ0BOIO
JUCKYCI 1 TOJIEMIK B 13paijIbCbKOMY CYCHIJIBCTBI 3 MEPIIMX JHIB 1CHYBaHHS
HepxaBu I3painb. Ile nmoB’s3aH0 3 THUM, IO pENiTiiiHE MUTAHHS OXOIUIIOE SIK
chepy COLIABHO-TIOMITHYHOI ISUIBHOCTI, TaK 1 MPUBATHE JKUTTS rpoMaisH. Y
3B’A3Ky 3 LUM CTAaHOBHUTH MIJIBUIIEHUN HAyKOBO-TPAKTUYHUI 1HTepec
JOCIIIJIKEHHSI AHTAroOHI3MY 1 KOHKYPEHIli MK JEepXaBol 1 peliriiHuMH

iHcTUTYIIsSIMUA  [3paimio, sk 10 #oro cTBOpeHHs B 1948 p, Tak 1 B xomi
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MOJAJIBIIOTO  JIEPKaBHO-TIOJITUYHOTO 1 IIPAaBOBOTO CTAHOBJIIEHHA. 3BIACH
BUIUTMBAE OCOOJMBA 3HAYUMICTh PO3TISAAY AaCIMEKTIB, IO CTOCYIOTHCS
BU3HAYEHHSI MICIIS 1 pOJIi peslirii B mpaBoBId CHCTEM1 KOOPAUHAT.

AHaJi3 ocTtaHHid gociimkeHb i myOgikauniii. Bimomwmii daxiBerns 3
pemniriiinoro nutanHs €. I'yrman y Mmonorpadii «Ilomituuna cucrema I3painto»
3a3Havae, Mo «B I3painmi peniris € ogHOYACHO 00’€IHYIOUMM 1 PO3’€THYIOTH
daktopom. barato coriaabHO-TIOMITHYHUX KOHQIIKTIB MOB’S3aHI 3 TITHOOKHM
PO3KOJIOM 13paifIbChKOT0 CYCHIJILCTBA 3 TMUTAHHS MPO pefirito 1 aepxani. |
HEMOXXJIUBO TMPOITHOPYBATH BHECOK pENirii B 3MIIHEHHS €BPEHUCHKOro
HaIllOHAJIBHOI caMOoCBiIoMOCTi B I3paimi (i, WMOBIpHO, TaKOXX B 30€pe’KEHHI
€BpEiiCTBa B Jiacmopi), OCKIJIbKM MOHOKOH(eciiiHa Hapoay (abo penmiridHuin
BHUMIp €BPEHCTBA AK HaIli) NIATPUMYE HOro BIJOKPEMIICHHS BIJ] IHIIMX €THOCIB 1
KOPJIOH Mi>k HUMIY [3, ¢. 357].

3HaueHHS 1y/IEMCHKOTO TpaBa MiJKPECITIOBAIN MPEACTABHUKH CBITCHKOT
BJIaJIM 1I¢ HA PaHHIX eTamax popMyBaHHS JEPKaBHOCTI. Tak, B 3aKOHOIMPOEKTI
Ipo CHajKyBaHHA B OOTpyHTYBaHHS mMo3uIli MiHicTepcTBa OCTHUIT OyB
MPUBEIACHUN apryMEHT IpO Te, IO 1yAeHChKe MPaBo - 1€ «IEPIIOIKEPEIIO, aje
He eauHe 1 He 3000B’s13ye» [12, c. 39]. [Jo TOro X, yHIKaIbHICTH 1yAEHCHKOTO
paBa BUPAXKAETHCS B TOMY, III0 BOHO «€ TIPHUKJIAJOM IOPUIUYHOI CUCTEMHU, SIKA
30eperiacsi, He3BaXKaOUM Ha BIJACYTHICTh MIATPUMYE i1 JEP>KaBHOTO amapaTry»
[11, c. 4-5]. OgHak BapTO 3a3HAYMTH YCTAJCHY B 13pailbChbKii Ta BITUYM3HSHIHN
JiTEpATypl IyMKY TIPO T€, IO B JaHUH MOMEHT MPaBOBa CHCTEMa 13paillbCbKOTO
CYCIUJIBCTBA 3HAXOAUTHCS B CTaHI KPU3H, IO JETEPMIHYIOTh (PAKTOPOM SIKOTO
nociyxmwio mouaiocs B 1980-x pp. «lloctymoBe HapoCTaHHS MOJITUYHOI
aKTUBHOCTI PENITIAHUX MapTi ... 1 MOCUJIEHHS 1X THCKY Ha MOBCSKICHHE KUTTS
13paibChKOTO CYCIIIBCTBAY.

B nganumit wac OUIBIIICTH 13pAiIbCHKUX FOPUCTIB BITHOCSTHCA IO
IOJICCPKOTO TIpaBy HeraTuBHO. lle MoOXHa TMOSICHUTH, 3 OJHOTO OOKY,

Oy XKICTIO JI0 €BPEHCHKOI Tpamuilii, a 3 IHIIOTO - «aHTAaroHI3MOM [0
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"BY3bKOCT1" TPAJUIIMHOTO CIOCOOY >KUTTS, SKHM BEIyTh IPH JOTpPUMaHI
NPUNKCIB  1y/Aai3My OpTOJNOKCANbHI pENiridHi  €Bpei». Aje Tmpu  BCiid
HEOHO3HAYHOCTI, [0 MEXYE 4acoOM 3 OJIIO3HICTIO JICSIKUX aBTOPIB, 1yJIeHChKe
MpaBO € HEBiJ’€MHOI YaCTHHOI MpaBoBOi cuctemu JlepkaBu I3painb 1 #oro
MICIIE B SIKOCT1 CHCTEMOYTBOPIOIOUOTO (haKTOpa BITMCAHO a Priori.

@opMyBAJIOBAHHA Wijedl cTaTrTi (MOCTaHOBKA 3aBJAaHHs). MeToro
CTATTI € BHBYEHHS [PABOBOI MNPUPOAM NPaBOBOi cuUcTeMH I[3painmo Ta
3IMCHEHHS CMIiBBIAHOIICHHS CBITCHKOTO 1 pEJIIriHHOTrO0 B 1y/I€HICEKOMY IpaBi.

Buxknan ochoro marepiany. JlepxaBa I3paine odimiiiHo He €
TEOKPAaTHUYHOIO JEP)KaBOIO, Xoda 1yJai3M HACKpi3b MNPOHU3YE i1 Jep KaBHO-
IpaBOBY MaTepito, B 3HAYHIN Mipi BU3HAYAIOYH MOPAIBHO-TICUXOJIOTIYHUN CTaH
cycnuibecTBa. OgHak ne-(pakTo peniriiHi iIHCTUTYTH B [3paini He BIOOKpeMIIeHI
BiJ1 Jiep>kaBu. TeHJIEHIIIT OCTaHHIX POKIB CBIYATh MPO TE, 110 KPaiHa PyXa€ThCA
B HamNpsMKy, 3/IaTHOMY MPHUBECTH il JO TEOKPATHYHOI (POPMHU TMPaBIIIHHS.
[IpuknagoM LBOrOo MOXE CIYKUTH BUCIIB MiHICTpa rocTuuli I3painto Sakos
Heemana - npeacTaBHuKa CBITCHKOI Biianu, 3pooisiene im 10 nuctomana 2009 p .
«Kpok 3a kpokoMm Mu OyneMo napyBaTu rpomajasHam [3paimto 3axkonu Topwu i
3pobumo ['anaxy OCHOBHMM 3aKOHOM KpaiHUW. MU NMOBUHHI MOBEPHYTH HApOIY
cnaamuHay OaTbkiB. Topa mae BIAMOBiAI aOCOJIOTHO Ha BCI THUTaHHS, IO
nocTarTh nepen Hamu» [14]. Bce ne miaTBepkye YHIBEpCaIbHUM XapakTep
TE3H PO Te, IO B JTAHHI Yac J10epaibHO-TYMaHICTHYHI IIIHHOCTI MEPEKUBAIOThH
3aHemnaj, a BIUIUB PENITIHHOI Tpauilii, HABMAKH, MOCHIIOETHCS, B TOMY YHUCII B
pamMKax Ipaga.

Bigomuii ¢daxrt, mo [3paink migTpEMye CTaTyc-KBO, 3 JACSIKUMH
He3HayHUMU TpaHcopmariisimu  [18, c. 253]. PemniriiiHo-nmpaBoBi HOPMH
JOMIHYIOTh HaJl MUTAaHHSIMU OCOOMCTOTO CTaTyCy, a BU3HAHI TpoMaju 30eperiu
cBOIO c(hepy moBHOBaKEeHB. Jl0 TOTO * OyJM BU3HAHI PENIriiiHI TPOMAIH JIPY3iB,

baxa 1 mociaioBHUKIB €BaHTeNYHOT €NMUCKOMAJIBbHOI IEpKBU. [HII Tpomaiu,
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TaKi sIK JIIOTEpaHHU, OANTUCTH, KBAKEpHU, TAKOX J1I0OTh B KpaiHi, HE3Ba)Kal0un Ha
BIJICYTHICTb O(II[ITHOTO BU3HAHHS.

OnuH 3 HaAWOUIBII SICKpAaBUX NPUKIAAIB CYNEPEYHOCTI CBITCHKOTO 1
peniriiHoro MoOKHa TpHBecTH 31 cdepu ciMeiHoro mpasa. Tak, arteictu 1
HEpemiriiiHi €Bpel, Akl OaxaroTh ykjaacTH uuio0 B I3paini, moOBHMHHI TpONTH
peniriHuil 00psi, 1O MPOBOAUTHCS OPTOIOKCATILHUM paOMHOM. Y TOM K€ 4ac
mapa MOXKE€ 3apeecTpyBaTH MNUIIOO0 3a KOPAOHOM a00 MiAMUCATH HUTFOOHUIMA
JOTOBIp, 1 00MABa 1ii OyayTh BH3HAHI 13pailbCbKUMH CBITCBKUMH CYyJIaMH 1
NPUIHATI 10 yBaru peectpaiiiiHuMu opraHamu. OJHaK cIipaBa 3pyliudia 3
MEPTBOI1 TOYKH 3 HNpUUHATTAM 5 nuctonanga 2010 p., micisd OpuiHATTS 3aKOHY
PO MUBUIbHUM 1UII00. J[aHMT HOpPMATHUBHMI aKT BBIB IOHSTTS IMBIIBHOIO
nuio0y 11 oci0, 10 HE HaleXkaTh J0 TpaguUldHuxX Ui [3paimo koHpeciit
(iynmaizm, iciam, XpHUCTHUSHCTBO). bakaroul 3apeecTpyBaTH UMBIIBHUN IIUTIO0
MOBUHHI TOJATH BIAMNOBIJHE TMPOXaHHS HAa 1M’ peecTpaTopa HIUIIOOIB TpH
MinictepctBi toctuiii. IIpoxaHHs pa3oM 3 CYNpOBIAHUMH JOKYMEHTAMH
NepeIacThCs Ha MEePeBipKy B pENiriiiHi cynu BciX odimiiHuX KoHpeciit. Y pasi
SIKITIO BC1 CYJIW MIATBEPASITH, 10 JKOJICH 3 TIOAPYX K HE HAICKHUTH 0 OYIb-IKO1
KOH(ecli, mapa 3anpoiryeTbcs 10 Oprany IOCTHUIlll 1 peectpaiii nuio0y. Ile
Ha CTajll po3misiAy Il 3aKOH OTPMMAaB BHCOKY OINIHKY THX, XTO OauuTh B
HbOMY MOXJIMBICTh MEPEPBATH MOHOMOJIIO0 OPTOAOKCIB; IHIII BBAXKAIOTh MO0
HEJIOCTaTHIM KPOKOM, SIKMH MOXKE MaTh 3HAYUMICTh JJIsi MEBHOI YAaCTHHH
HAaCEeJICHHsI, aJie TaJIeKUi BiJl BUPIIICHHS OCHOBHOI ITpobsiemu [17, c. 254].

Ha nanuii MOMEHT O/IHI€IO 3 MPOTAJIMH Yy BUPILIEHH] JaHOI MPOoOJIeMAaTUKU
€ BIJICYTHICTh YITKOTO 3aKOHOJIAaBCTBA, IT[0 PETVIAMEHTYE MICII€ PEeJIrii B KHUTTI
cycnuibcTBa 1 aepxaBu. Kpim toro, I3painb parudikyBaB Mi>KHapOJAHHIA MaKT
PO TPOMAJSHCHKI 1 momiTuyHi npasa (1966 p.), KpiM 4aCTHHM, IO CTOCYETHCS
IIMBUTLHOTO CTaHy Ta CIMEHHOTO CTaTyCcy rpoMajsH. Y IIUX yMOBax cyau (a B

13pailbChKMX YMOBax - caMme BepxoBHuii cya) 3000B’si3aHi  BIJITpaBaTH
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KOPUTYBaJIbHY pOJib, HE JOMYCKAIOYW JUCKPUMIHAILII 3a PENIriiHOI0 03HAKOIO
[6, c. 116].

Cepen 13paibChKUX IOPUCTIB 1 IOMITOJIOTIB TPUBAIOTh JUCKYCIi IMIOA0
PaBOMIPHOCTI BU3HAUEHHSI «EBPEUCHKE 1 JeMOKpaTH4He». Ha AyMKy neskux
13paibChbKUX IOPUCTIB, LIEH TEPMiH HE MICTUTH MPOTHUPIY 1 0OMBA €IEMEHTH -
€BPEUCHKUNA 1 JEMOKpPATUYHHM, JOMOBHIOIOYHM OJWH OJHOIO, 3HAXOIATHCS B
noBHii rapmowii. [locunanns nmpu nboMy poOIATHCS Ha TE, IO IIHHOCTI OYy/Ib-
SKOTO JIEMOKPATUYHOI'O CYCIUJIBCTBA PO3BUBAIUCS Mij O€3MOCEPEIHIM BILTUBOM
€BPEUCHKUX I[IHHOCTEH, 1CTOpii, KyJIbTYypH Ta Tpaguliid. Y KpaiHi yumalo,
MIPaBO3HABIIIB, 5K BBAXAIOTh, 1110, HE3BAXKAIOUM HA HE3alepeYHUN €BPEeUCHKUMA
XapakTep 13paifibChKOI JepKaBH, B CHJIy HasBHOCTI Yy €BpeiB IpaBa
penarpiloBaTUCS B HBOTO 1 YUCTO €BPEUCHKUX I[IHHOCTEM HE MOXHA
IIEHTU(IKYBATH II0 JEPKABY SIK «EBPEHCBKY 1 JEMOKPATHUHY», JIONOKU
icHytoTh ['amax 1 paOWHATCBKI CynM , Tak SK B IbOMY BHUNAQAKy TMOHSATTS
«MpaBoBa Jiep>KaBa» aOCOIIOTHO HECYMICHE 3 KOHIICTIE€I0 TajaxidHi-
TEOKPATHYHOI JIepKaBH. | SKIIO Mepin HamararoThCs BHUBECTH Je]iHIIIIO
€BPENCHKOI0 XapakTepy 3 AEMOKpaTii, TO OCTaHHI JOTPUMYIOTHCS POTHIIEKHOT
TOYKM 30py, CIHUPAIOYMCh HAa Te, L0 €Bpeiicbka cyTHICTh [epxkaBu I[3painb
BU3HAYA€ MOr0 IEMOKPATHUHY CYTb.

Busnatoun meBHy NpaBOTy 3a MMM MOCTYyJIaTaMHU, HE MOYKHA MOBHICTIO
MOTOAUTHCS 3 HUMU: BaXKKO TMOCTABUTH 3HAK TOTOXKHOCTI MK €BPEHCTBOM 1
JT10epanbHO-TYMAHICTUYHOIO — TOJIITUKO-TIPABOBOIO  TPATUIIIEI0,  OJHOYACHO
3aKpINUBLIN «EBPEUCHKUI XapakTep Aep:kaBw». Baxaemo Bu3HaueHHs [3paiito
K «€EBPEHCHKOI JepXaBW» pPIBHO3HAYHA TBEP/KEHHSM, IIO B ICTOPHUYHOMY,
NOJIITUYHOMY, FOPUIUYHOMY PO3YMIHHI II€ IepkaBa €BPEHCHKOr0 HApOay, TOOTO
BCECBITHBOI TPOMaJM, 3aCHOBAaHOI Ha pENITIHHUX 3acajax 1 PO3CISTHOIO IO
BcboMy cBiTy. [lpu 1mpomy BepxoBuuit cyn I3paimio, posrismaiouu 4eproBy
amesslil0 Ha PIIMIEHHS CYAy HWKYOI 1HCTAHIli, IO CTOCYEThCA 3MICTY

MPUHITUIY «EBPEUCHKOI Jep)KaBW», BHCIOBUB YIIEBHEHICTh B TOMY, IO

International scientific journal "Internauka."” Series: "Juridical Sciences"
http://www.inter-nauka.com/magazine/law/



International scientific journal "Internauka." Series: "Juridical Sciences"
http://www.inter-nauka.com/magazine/law/

«icHyBaHHs [lepkaBu I[3painbe B BUTUIAAI Jep>KaBH €BPEHCHKOrO HApOIy HeE
3arepeuye HOoro IeMOKPATHUYHOTO XapaKTepy».

Buxoasuu 3 HaBeJleHO, MOKHA BII3HAYUTH, 110 J[BA LIUX MOHATTS ICHYIOTh
NOJISIPHUX TIoMMHAX. Tak, mij1 €BperchbKOIO JIepKaBOK PO3YMIETHCS MOJTITUYHA
Oprasizaifisi CycCIiJbCTBa, B SKId KyJbTYpOJIOTIYHY OCHOBY CTaHOBHTH
ICTOPUYHHUI CHAJ0K, KYJbTYPHY CHAJIIUHY, TPAIUIIs 1 pemirisa €BperchbKOro
Hapomy [5, c. 22], a mij J1eMOKPaTUYHOO JACPKaBOIO - OpraHi3amis CyCHiIbCTBa,
JISUTTBHICTh K01 0a3yeTbcsi Ha BOJII Hapoay TpoMmansH JlepkaBu I3painb 1
CIpsiMOBaHa Ha 3a0e3MeueHHs 1 peaiizaiiio QyHIaMEeHTaIbHUX IpaB 1 cBOOO
JIOJIMHY 1 TPOMA/IsTHUHA.

VY po3BuTok nuTaHHS BepxoBHUN Cyl NpUHSB pillieHHs, 0 (¢pa3a
«JIEeMOKpaTU4YHa JEpXaBa» O3HAYa€ HE TUIbKU BLUIbHI BHOOpH 1 MpaBIIIHHA
OUIBIIOCTI, @ W 3aXHMCT MPaB JIOAUHU 1 3a0€3MEUEHHSI HE3aJEKHOCTI CYIOBOL
cuctemu [9]. Jms Toro moO 3HUBUTH HANPYKEHICTh Y BITHOCHHAX MIX
«EBPEUCHKUM» 1 «IEMOKPATUYHHM», €BPEUCHbKI LIHHOCTI OyJM BHUTIyMadeHi
BepxoBaum cynom [3painto sk BimoOpaxaroTh yHIBEpCaIbHI JIFOJICHK] I[IHHOCTI,
10 JI03BOJISIE LIHHOCTSAM JE€MOKpaTii Ta €BPEUCHKUM IIHHOCTSIM CITIBICHYBATH
[8].

OdimiitHa momoBias, penctabieHa [3painem B KomiTeTi 3 mpaB JroauHu
OOH B 1998 p, 00’enHaBIIM JOMOBIAb MPO peaizaiiro Mi>XHaApOJIHOTO MaKTy
Ipo TPOMAASHCHKI 1 TOMITUYHI TpaBa 1966 p, MOCUTH J€TadbHO OMUCYE
CKJIAHUI XapakTep BIJHOCHH MIX JEp>KaBOIO 1 PENITMHUMH 1HCTUTYIISIMU
BCEpeAMHI KpaiHW. Y JOMOBiJAl Il BIAHOCMHU PO3IIISAAIOTBCA SIK  «IYKE
3arTyTaHi», 30KpeMa, 3a3HaueHo: «lcTopis, MOJITHYHA MOIIIBHICTh, MapTiiiHa
MOJIITUKA, BIACYTHICTb KOHCTUTYIi, $Ka OCOOJMBUM YHHOM CTOCY€THCA
CBOOOJM penirii, a TakoX IIUPOKI MOBHOBaKeHHA KHeceTy B pemiriiiHux
MUTAHHSAX MPU3BEIH J0 PO3IPIOIICHOCTI 3aKOHIB 1 MPOIECIB, SKI HE TaK JIETKO

mi1a0Thes y3araabHeHHo» [10].
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Jlami, aHam3youd 13pailbChKy MOJCIh B3a€EMOBIJTHOCHUH JIEp)KaBH 1
peNiriiHuX 1HCTUTYTIB, aBTOPU JOMOBIAl BiA3HA4alTh: «B I3paimi Hemae
odimiiiHOI pemrii y By3bKOMY ceHci cioBa. Pazom 3 Tum I3paine He
JTOTPUMYETHCS IPUHLIUITY MOy PETIriiHUX 1 JepKaBHUX 1IHCTUTYTIB. [IBumaIie
3a BCe, MpaBo 1 mpakTuka [3paimio mom0 cB0OO M BIpOCIIOBIIaHHS HAWKpAIIM
YUHOM MOKe OyTH 3pO3yMiJia SK CBOTO pOay TiOpuJ: 3 OJHOTO OOKy, IIe
HEBTPYYaHHS B pENIridHI COpaBd, 3 I1HIIOTO OOKY, B3a€MONPOHUKHEHHS
peniriiHuX 1 BJIAJHUX I1HCTUTYTIB B TEeBHMX ¢opmax, B IepIry dYepry
3aKOHOJIaBY€ BCTAHOBJICHHS FOPUCIUKIINT PENITIMHUX CY/IB Pi3HUX KOH]ECIH B
MUTaHHAX 0COOMCTOrO CTAaTyCy; Aep>KaBHE (PiHAHCYBaHHS OPraHiB, K1 HAJIAIOTh
pENiTiiiHI MOCIYyTh OKPEMHUM PENITiHHUM TpoMmagaM, a TaKOX pPsijl MPaBOBHX
IHCTUTYTIB 1 MPOLEAYp, SKI 3aCTOCOBYIOTh 1yAE€MCBHKI PEJIriiiHI HOPMH O
€BpEICHKOr0 HacelleHHd. Mo’kHa ckazatd, 1o [3paias JOCUTH yCHIIIHHWIA B
3a0e3neyeHHl CBOOOJM BIAMPABIEHHS PEIITIHHOTO KYyJIbTy 1 BHUKOPHUCTAHHI
MICLIEBOCTI JJISI TPhOX MOHOTEICTUYHUX PENIriid, 30KpeMa, JJisd IpeICTaBHUKIB
HEEBPEUCHKUX Tpomaja. Y CBOI 4epry, BaKye€ CTBEpIKYyBaTH, 1O MPUHIIUI
CcBOOOM BIJ pemirii MOBHICTIO 3a0e3MeueHuid, 30KpemMa, ISl €BPEHCHKOTro
HaceneHHs» [10]. IlimBoasym miACYMOK, aBTOPH JOIOBIMI BiA3HAYWIMA, IO
«KOMIIPOMIC MDK €BPEHCHKUM PENITIHHUM MPaBOM 1 1HCTHUTYTaMU CBITCHKOI
TIEpIKABI.

Peniriiini cyau BUPINIYIOTH CIIPaBH Ha OCHOBI MO3UTHBHOTO PEIITiHHOTO
mpaBa, [0 CBIYUTH MPO PO3KOI B CynoBi cucremoro [17]. PoGora Bcix
JIep’)KaBHUX YCTAHOB, SIKI JIIIOTh B PENIridHIA cdepi, € 00’€KTOM MepeBIpKU
BepxoBHoro cyay, B TOMY 4YHCII MHUTaHHS, MOB’s3aHl 13 3aCTOCYBaHHSIM
peniriiiHoro mpasa. PeniriiiHi cyau NEpeBUIIYIOTh CBOIO HOPUCAMKIIIIO, SKILIO
BUJIAIOTh PIIICHHS, IO CylepeyaTh IMOJIOKEHHSM CBITCBKMX 3aKOHIB, IO
CTOCYIOTBCSI PIBHHX TpaB I KIHOK, YCHHOBJICHHS Ta ILIIOOHO-MaifHOBUX
BiHOCHH [13]. Ak BipHO 3ayBaxkuB B.II. Bopo6iioB, KOHKYpeHIi Mk PI3HUMHU

CYyIOBUMH OpraHamMH BHKJIIOYA€ JOKTPUHAIBHE €IHICTh 1, SK HACHIJOK,
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opunuHy Oe3neky. BoHa Moske HaBiTh MPUBECTHU /10 MPOMYCKY B 3aCTOCYBaHHI
mpaBa o0 0COOUCTOro CTaTyCy OAHI€ET 1 Tiel sk ocobm [1, c. 123].

[Ipu cuctemi, e nepr)KaBHE MPaABO 1 PEIIriiiHe MPaBO «HAIIAPOBaHI» OJIUH
Ha OJHOr0, IOPUIMYHE TI3HAHHS CyAYy HE MOXKE BBAXKATHUCS MOBHICTIO
3acBoeHNM. Tak, 13pailbChKUN CyAns, SIKAWA MpaIioe B JCPXKABHOMY CYyi
MOBUHEH MaTH JOCTAaTHE ysBJIeHHsA Mpo bibmito 1 TamMmyn mns toro, o6
pO3IIIAIaTH THTAHHS, TOB’S3aHI 3 €BpPEHCHKUM mpaBoM. [Ipu mpomy cymas
JepKaBHOTO CyAy MOXke OyTH HEKOMIICTCHTHUH B HEOOXITHIA MIpl s
BUPIIIEHHSI THTaHb, IO CTOCYIOTHCA TpaBa IHIIUX PEIIrIAHUX TpoMa.
PesynbraT B TakoMy BHUNAAKy OyJe HE3aJ0BUIbHHI: CTOPOHHM B MOAIOHUX
CUTYyallisiX MOBWHHI JOBECTH (PAKT 3aCTOCYBAHHS 1 JIyXy pEJITiHUX 3aKOHIB
3T1THO 3 HOPMaMH JIOKa3iB, SIK1 3a3BHYail 3aCTOCOBYIOTHCS B IHO3EMHOMY ITPaBI.

Ha ocHoOBI BuIeBUKIIaI€HOTO, BOayaeMo, 1m0 [3pains He MOXKHa Ha3BaTH B
MIOBHOMY  PO3yMiHHI  CBITCBKOIO  JICP)KAaBOIO,  OCKUIBKH  1yJIEHCBKI
CBALLEHHOCITYKUTENI BIAINPalOTh B HbOMY OLIBII 3HAYHY pOJib 1 B KpaiHi Jli€
peniriiine  3aKOHOJABCTBO.  BIiJIMIHHOCTI  MDK  OPTOJOKCAJIBHUMH 1
HEPENIrIHHUMH €BPESIMU 3aBXKIHU OyJIM ICTOTHHUMH, ajieé ChOTO/IHI BOHU Ha0yJU B
13pailIbCbKOMY CYCIUIBCTBI HeOyBasoi akTyanbHOCTi [1, ¢. 156]. Onnak, npu
[IbOMY aBTOP BH3HAE, IO 13paiibChbKe MPABO B OCHOBI CBOiM HE € PENITIMHUM
npaBoM. ToOTO 1€ CBIAYMTH, IO peiiriiHe npaBo (MoOBa i€ TIIBKH PO
1yIeChbKOMY TpaBi, IPaBO 1HIIMX BIOMUX PENITii HE 3a4iNaeThbCs) MOBUHHI
OyTH 3aCTOCOBHI B TMO3UTHUBHOMY TpaBi, TOOTO TIOBHHHI OYyTH TNPUUHATI
CBITCHKHM 3aKoHoAaBIeM, a came Kuecetom [1, c. 137].

Hanmatoun mniepMaHeHTHUH BIUIUB PEJITIHHOMY TMpaBy, «CBITCHKUU
3aKOHOJABeLb» [3painto JOTpUMYEThCS, BCyNeped TpaauLIiHO-PENIriiHOMY
PO3YMIHHIO, TPOTUJICKHOI AYMKH. Tak, 3TIHO 3 TO3HUIIEI 13paibChbKUX
IOPHCTIB, HEMA€E KOJHUX IMJICTaB IS TOro, MO0 CBITCHKUN 3aKOHOJABEIh HE

MIT, y pa3i He0OOXIJTHOCTI, CKaCOByBaTu a00 3MIHIOBATH PEJITiiHI HOPMH, 00 «3a
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BIJICYTHOCTI KOHCTHUTYIIli B KpaiHi CBITCHBKUM 3aKOHOJABEIb € BCEMOTYTHIM
opranom» [12].

[IpoGiiemu BHU3HAYEHHS OCHOBHUX NUIIXIB 1 (OpM B3a€EMO3B’SI3KY 1
B3a€MOIiT 1y/ICMCBKOr0 peliriiHoro npasa 31 chopmoBaHuM [epxkaBoro [3painb
CBITCBKMM TIpaBOM MalTh HE TUIBKM TEOpPETHYHE, a W CyTO MPaKTHYHE
3HaueHHd. lle miaATBep/Kye MNpPOBEACHUN KPUTUYHUN aHali3 BIUIMBY Ha
CYCIJIbHI BIAIHOCHHU HOPM CBITCHKOTO Ta PEJIriitHOTO MpaBa.

1. BupimyroTecs mpoOiemMu, MOB’s3aHl 3 PETYJSITUBHOL JISUTHHICTIO
JIep’KaBU 1 PETiMHUX 1HCTUTYTIB. 3a JOMOMOIOI HOPM, IO MICTATHCS B
TpaJAMLIIHUX 1yIeHChKUX 3aKOHAX 1 3allOBIIAX, 1I€ TPABO OMOCEPEAKOBYE MEBHY
chepy CycHiIbHUX BIJIHOCHH. YCTalleHOI cdeporo TOKIaTaHHs 1yJIeHChKOTO
npaBa € CIMEHHE MNpaBO - MEPEBAXKHO CIMEMHO-UUIIOOHI BIIHOCWHH, IO
CTOCYIOTBCSI YKIJIQJICHHS LLIIO0IB 1 3IMCHEHHS 3 MNOJAJbIIMM O(POPMIIEHHSIM
PO3JIy4EHb.

2. 3M1UCHIOETBCSA MIATPUMKA COILIAIBHOI 1 HAI[IOHAIBHOI CIUIBHOTH
€BpEiB, SKI MpOXXWBaloTh B I3painmi Ta iHmmMX kpainax. CydacHe i3pailnbCchke
paBo IMparHe 10 JOCSITHEHHs 11€1 METH 3a JIOMTOMOTOI0 SICKPAaBO BUPAKEHHUX 32
CBOEIO HAI[IOHAJIIBHOIO MPUPOJIOI0 3aKOHIB, SIK 3aKOH Ipo noBepHeHHs (1950 p.) i
3akoH Mpo i3painbebke rpomManssHcTBo (1952 p.) [16, c. 42-43]. Ilepmnii 3 HUX
HaJla€ MpaBo Ha iMMirpauiro B [3paine Tinbku eBpesam. «KoxeH eBpeil Mae mpaBo
IMMITpYBaTH B ITI0 KpaiHy», - 3a3HAYE€HO y CT. | IIbOT0 3aKOHY.

Hpyruii 3 HUX - 3aK0H TPO 13paiNbChKe TPOMAITHCTBO aBTOMATHYHO HAJA€
13paiJIbChKe TPOMAIIHCTBO OYIb-IKOMY €BPEIO-IMMITPaHTy (0Jie), sIKUil TpUOyB
B LII0 Kpainy [/, c. 807].

3. HaiionaibHO-TaTpiOTUYUHE BUXOBAaHHS 1y/€iB B JyCl BiJJAHOCTI
CBOEMY HapOJIOBI Ta JIOSJIBHOCTI 13paiiibChKii nepkaBi. Sk MpukiIag MoKHA
HABECTU YMHHUN B KpaiHi 3akoH Tpo JepkaBHy ocBity (1953 p), B sxomy
3aKPIMITIOETHCS «METa JIEP>KaBHOTO YTBOPEHHS», 10 3BOAUTHCS HacaMIepe. 110

TOTO, MO0 MOOYIyBaTH CUCTEMY «IIOYATKOBOT'O HAaBYaHHS B KpaiHi HA OCHOBI
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IIHHOCTEW €BPEHCHKOI KyIbTypHU», «BIJIJIAHOCTI CBOIH Jep)kaBl 1 €BPEUCHLKOTO
HapOIY».

4, BcTranoBneHHs 1 MATpUMKAa B KpaiHi IPOMaJChKOTO MOPSIKY 1
3aKOHHOCTI, 3a0e3reyeHHs BCEOIYHUX TrapaHTii MpaB 1 CBOOOJ TPOMAJISH,
30epeKeHHs Ta PO3BUTKY TPAIAHUIIINHUX 1yIeHChKUX HAlllOHAJIBHUX, MOPAIBbHUX
Ta IHIMMX iHHOCTeH Tomo. KokHa 3 mux Ta MOAIOHMX 3arajibHO3HAUYIIUX
po6JieM OMOCEPEAKOBYETHCS 1 BUPIIIYETHCS PENITiHHAM Ta HUBUIBHUM MPaBOM
3 (YHKIIOHAIBHOI TOYKM 30py XOdYa 1 B3a€EMOIIOB’S3aHO, Y B3a€EMO/IIi OAUH 3
OJIHUM 1 3 IHIIIMMHU MJCUCTEMaMH 3arajibHOi CUCTEMH 13paillbCbKOTO MpaBa, ajie
B TOM K€ 4Yac B CTPYKTYPHOMY IUIaHl, 3 TOYKH 30pYy OCOOJIMBOCTEH iX HOPM,
chep 1 METONIB 3IIMCHEHHS MICTAThCS B HHX MOJoXeHb [14, c. 47], momo
OKpPEMO OJIH B1J OJIHOTO.

HasBHiCTp 3araspHOi METH 1 3aBAaHb, IO BUPIMIYIOTHCS CHIJIBHUMU
3YCWJUISIMU  TIPEJICTABHUKIB  1yJIGICHKOTO  PEJIriHHOTO  CHIBTOBAapUCTBA 1
oimitanx oci6 I3paimto 3a momomororo mpaBoBux 3aco6iB [20, c. 31-33], 3
OJIHOTO OOKY, a TAKOX HASBHICTh YUCIEHHUX MPOTUPIY MIXK 1yACHCHKUM MPABOM
1 CBITCHBKMM IIPaBOM - 3 I1HIIOTO, Ty>K€ TOCTPO CTaBJIATh HA MOPSAIOK JCHHHIMA
NUTaHHSA, TOB’sI3aHI 3 OCHOBHUMHM LUISIXaMH 1 (popMaMu iX B3a€MO3B’SI3KY 1
B3aemoiii. Bim TOro, HaCKUIbKM MIBUAKO 1 €()EKTUBHO BOHU BUPINIYIOTHCH,
0e3MocepeIHbO 3aAJIEKUTh BHUPIIMIEHHS MPOOJeM BHYTPIIIHBOI MOB’SI3aHOCTI 1
y3rOJIPKEHOCTI 1y/IeWChKOTO TIpaBa 31 CBITCHKUM MPABOM, a Pa30M 3 TUM MPoOIeM
MIBUIICHHS e(DEKTUBHOCTI 3arajbHOI CUCTEMHU 13pailIbChKOTO MpaBa B LILJIOMY.

[Ipu po3rmsial nuAxiB 1 GopM B3a€EMO/IIT Ta B3aEMO3B 3Ky CBITCHKOIO 1
pEITiifHOTO TpaBa 13paiibCbKi aBTOPU 3BEPTAIOThH yBary Ha JiBi 00CTaBHHH.

[To-nepiie, Ha Te, 1O B3a€EMO3B’SA30K 1 B3aEMOAIS JBOX PO3IJISTHYTHX
MPAaBOBHUX IMIJCUCTEM - II€ HE JIMIIEC BUKIIOYHO FOPUIMYHHIA, a W COIllaTbHO-
nomituaHui mpouec. Ha mymky mpodecopa b. Jlidmritia, oro «He MoKHA
3pO3YMITH TUIBKHU 3 TOYKH 30py unrcToro npasa» [19, ¢. 507]. byas-ski quckycii

3 JAHOTO THUTaHHA, 3ayBa)XXy€ aBTOP, HEOAMIHHO JOTHYHI JO «IpoOJIeMH
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MOJIITUYHOTO, PEJIIriHHOTO Ta COLIANBHOTO MIany». CpoOu sk po3risiay MUTaHb
B3a€MO3B 3Ky 1 B3a€MOJIIT 1yZA€MCHKOr0 1 CBITCHKOTO MpaBa JIMIIE «IiJl KyTOM
30py OJHMX JIMIIE IOPUINYHUX (PAKTIB HEOAMIHHO MPU3BEAYTHb 10 CTBOPEHHS
JIOCHUTB CIIOTBOPEHOI KapTrHI» [19].

[To-npyre, Ha Te, MO 1€ HE OJHOCTOPOHHIM, a JTBOCTOPOHHINM TpPOIIEC.
Iyneiicbke pemiriiiHe TpaBo, sK 1 1yAelcbKa peiiris B IIJIOMY, Ma€ B PI3HHUX
dbopMax 1 pi3HUMH HUIAXaMH 3HAYHUI BIUTUB HA 13pailbChbKe CBITCHKE MpaBo. Y
CBOIO YEpry OCTaHHE Ma€ 3BOPOTHUM BIUIMB Ha Mepile, Tak caMoO fAK 1 Ha
I0JICCHbKY penirito B miiomy. [lutanns npu mpomy, Ha nymky I. Enrmapnaa [15,
c. 186], BaxnMBO: a) «SIK pENriiHUN (PEHOMEH PEryJtoeThCs 3a JOMOMOTOIO
HOPM JIep>KaBHOTO TpaBa?»; 0) B SKiM Mipl 1 JO SIKOT MEXI1 «lyJeichbKa pesiris
MIITPUMYETHCA 32 JOMOMOTOI0 MPABOBUX 3aCO0IB €BPEHCHKOIO JIEPIKABOIO»; B)
KO0 MIPOIO «1yA€MChKI PEJIriiiHI MPaBOBl TPaauLIi BIUIMBAIOTh HA 13PAiIbCHKY
IPaBOBY CHCTEMY HE€ TUIbKM 1 HaBIThb HE CTUIbKU (DaKTOM CBO€I peliriiHoi
3HAYYIIOCTl, CKUIbKM (PAKTOM CBOTO ICHYBaHHS B SIKOCTI HalllOHAJIbHOI 1
KyJbTYpHOI ciaamuumy [15, c. 190].

Bapro Bim3HauuTh, 110 iyneWchbke MpaBO BIUIMBAE HA CBITCHKE IMPaBO
JBOMa TUISXaMH - TPSAMUAM 1 HempssMuM. OJHaK Take BHIIJICHHS Ma€ JOCHTH
YMOBHUH XapakTep, TaK K B peasibHIi JIHCHOCTI BOHU YaCTO 3MIIIYIOThCS.

besnocepeHiii BIUIMB 1yJ€HCHKOrO MpaBa MPOSIBIASETHCS B TOMY, III0 BOHO
dbopMy€eThCS TIOPSA 31 CBITCBKMMH (CIOHICTCHKUMHM) TIOTJISIIAMH 1 JIOKTpHHAMU
11eosioT1i  cy4acHOi — MpaBOBOi  CUCTeMH  [3paimto, penmiriiHO-eTUYHUM
dbyHIaMEHTOM MPaBOTBOPYOi, a TAKOXK IMPABO3ACTOCOBYOI 1 MPABOOXOPOHHOI
JISITBHOCTI JIEp’KaBHUX OPraHiB.

Opunuyna TepMiHONOriSE MPaBOBOI CUCTEMHU [3painto MOXOaUTH 3
1yIeMChKOr0 Mpapa, M0 Hadae i OCOOJMBHUN 3MICT, HE BJIACTUBUN I1HIIUM
npaBoBuM cucTemaM. l[lepmn 3a Bce MoBa ijme mpo ii OaraTo3HayHICTh. Tak,
TEPMIH «Xa3aKa» BUKOPHCTOBYETHCA B 1yJIEeHCHKOMY IIpaBi IOHAMMEHIIE B

YOTHUPBOX  3HAYCHHAX!: HpI/II[6aHH$I MaﬁHa, OPUANYIHOIO  MPUITYIICHHS,
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BUKOPUCTAaHHA MaliHa, a TaKoXX IpaBa Ha MalHO, HIOJI0 SIKOTO KOJIMIIHI
BJIACHUKU HE BHMMAraloTh IMOBEPHEHHA. TepMiH «KiHBSH» O3Hauda€ KYIIBIIIO,
HaOyTTs MaifHa Ta BOJIOJIIHHS HUM.

VY cyuacHiii mpaBoBii cucTeMi [3painio yTBepIWIKCS NMPUHIUIIU, SKI HE
MalTh AaHAJIOTIB B IHINIMX TPABOBHX CHCTeMaX. 30Kpema, MOBa ijae Ipo
IPUHITUI «HE 32 OYKBOIO 3aKOHY», SIKMI 3aCTOCOBYETHCSI B TUX BHUIMAAKaX, KOJIH
3aKOH CYMepeUYUTh PEIIriifHO-MOpaIbHUM YCTaHOBKAM, B TOMY YHCIII KPUTEPIsIM
crpaBeJIMBOCTI. JlaHuil mpuHIKM, M0 ChpPMYBaBCs 1€ B TAIMYAUYHY €MOXY,
3aCTOCOBYETHCS MPOTITOM OaraThOX CTONITh, B TOMY YHCJII 1 B Cy4YacHii
MIPaBO3acTOCOBYIHM MpakTHuili, 30kpema BepxoBHoro cyay [3painto [15, c. 188].

be3cymHiBHO, [3painb - 1o cyTi eBpelicbka JepxaBa, U0 € HAlllOHAJTIbHUM
OCepeNKOM MJis €BpPEiB, OJHAK BliaJa MOBHHHA CTABUTHUCS OJHAKOBO JO CBOIM
rpOMaJITHaM HE3aJIEKHO BiJ] IX PENITriiHOT TPUHAIEKHOCTI.

[IpoBenenuii aHami3 B3aeMOJIi CBITCHKOTO 1 PENITMHOTO TMpaBa B
npaBoBiii cucteMi JlepxaBu [3paine cBiAUMTh HacTynHe: 1) HA cydacHOMY eTarli
OJIHIEI0 3 HAWOUIBII aKTyaJbHUX NPOOJEM B 13pailbChbKOMY CYCIUIBCTBI 1
3aKOHOJIAaBCTBl € HAsBHICTh MPABOBOTO BAKyyMy Yy NHUTaHHI BIJOKPEMJICHHS
JIep’KaBU Bl PENIrMHUX 1HCTUTYTIB; 2) HAsABHICTh SK CKJIAJ0BOi MPaBOBOI
cuctemu JlepkaBu [3painb eneMEeHTIB sIK CBITCHKOTO (KOHTUHEHTAJIBLHOTO MpaBa
1 3aTaJIbHOTO TIpaBa), TaK 1 peJiriiHoro mpana (1yJaeichbKOro, MyCyJIbMaHChKOTO)
CBITYUTH MPO AUXOTOMII 13paiibChbKOI MPABOBOI TPAAMINi, 0 B KOMIUIEKCI
MPU3BOJUTH, Kepyrouuchk miaxoaomM I1. I'menna, 1o npunydenns no ictus (truth)
CXIIHIM 1 3axigHid Tpaguuii  (peniriiHuX, eTHYHHMX, PpPAalllOHAJIbHUX,
exosioriyHux) [2, c¢. 107] 1 MOXke CIIy>)KUTH 1€ OJHUM JI0Ka30M IOCTYJaTy Mpo
3MIIIAHOCTI  mpaBoBoi  cuctemu  [epxkaBu  I3paink; 3)  CcHUHXpOHHE
(GYHKLIOHYBAaHHS B MeEXax HAIIOHAJIbHOT TMPaBOBOi CHUCTEMH, 30KpeMa B
KOHTEKCTI 13paillbCbKOi MPaBOBOT CUCTEMH, IBOX MPABOMOPSJIKIB, iaMEeTPaIbHO
MPOTHJICKHUX 32 CBOIMU BUXIJHHUM 3acajiaM, BUCTYIIa€ OJTHOYACHO (PAKTOPOM SK

TBOPYOTO, TaK 1 IECTPYKTUBHOTO Xapakrtepy [4, c. 252].
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BucHOBKH 3 JaHOr0 JOCHIIKEHHSI i NepPCHeKTHBH MOJAJbIINX
po3Binok y aanomy Hanpsimi. [IpaBoBa cucrtema I3paimo HalexTh [0
JWHAMIYHUX, C€BOJIIOI[IOHYIOYMM IPAaBOBUX SIBUII. Y CydYacHI cucremi
CHUCTEMAaTHUYHO TPHUBAIOTh PI3HI MPOLIECH 3MilaHHA 1 TpaHcopmartii. [IpaBoBuii
cuM0i03 SK TpPeaIMeT YCBIIOMJIEHOTO ICTOPUYHOTO BHUOOpY, TpaaMiii
KOHTHMHEHTAJIBLHOT'O TIpaBa 1 3arajlbHOTO IpaBa, 1JIeH 1 MOCTYJIaTiB J1ibepanizmy i
CBITCBKOCTI 3 CHJIOI0 KOHCEpPBATH3MYy Ta TPAIUIIMHOCTI HAIAIOTh IPABOBY
cucremy I3paimto yHiKaTbHMIM XapakTep B MaciTabax BCi€i MpaBOBOI KapTu
cBiTy. Takuii cuM0103 Ma€ K MO3UTUBHI, TaK 1 HETaTUBHI HACIIAKU, OCOOIMBO
AKIIO Taka (opMa B3a€EMOBITHOCHMH HE 3aCBOIOEThCA. [3painbchbka mpaBoBa
cuctemMa 1 BignosiaHo JlepkaBa I3pains 0a3ytoTbes Ha  IpUHIUIAX
JNEMOKpaTu3My, Jibepani3aMy Ta MYJbTUKYJIbTYpali3My, SKUWA MOTpedye

MOJAJTBIIIOTO HOCIIIKEHHS.
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