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THEORETICAL AND LEGAL ASPECTS OF THE DEVELOPMENT OF
THE LEGAL SYSTEM OF MUSLIM STATE IN THE CONTEXT OF
SECURITY PROCESSES

Anomauia. Y cmammi 30iliCHeHHO aHANi3 NPABOBOI NPUPOOU peiciUHO-
npasoux cucmem MyCcyabMAHCbKO20 MUny npasa ma YUHHUKIG, W0 CHPUSAIOMb
npoyecam cexkyiapuzayii i OeceKyaiapusayii y penicitiHomy npasi 6 Cy4acHOMY
OionoaapHomy c8imi 6 MyCYIbMAHCHOKUX 0ePHCABAX.

30iticneno  knacughikyemo  icramo-oominyrouu  depocasu. Ceped yux
Odepoicas BUOLIeHO mpU PI3HI  0epIHCcasHi MOOeNl penicitiHux B8i0OHOCUH, SKI
BU3HAYAIOMb NPABOGULL CMAMYC ICAAMY 6 YUX NpaABOUX cucmemax: iciam
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IOPUOUYHO BUBHAHULL OEPIHCABHOIO penicieto, | wapiamy 8i0800UmbvCsl cneyiaivhe
Micye O coyianvbHOi NOXMuxu, GopmyeanHs 3aKOHOOABCMEA, VNPAGIIHHA |
npasocyoos; iciam GopmaivHo He 8u3HaHUll opiyilinow penicicio, aie 0epaicasa
KOHMPONIOE pPenieitiHi Cnpasu MYyCYIbMAaH, | NPUBAMHUL 3AKOH, AKUU MOJNCHA
3acmocogysamu 00 MyCyIbMaH, 8 YIIoMy MANCIIoOuU 00 HOPpM wapiamy; HeMmae
HISKOI IOPUOUYHO BU3HAHOI penicii depiicasu, 60HA He 8MPYYAEMbCA 8 CHPAsU
peniii cniibHOm, BKIIOYAIOYU MYCYIbMAH, | NPU YbOMY Ye He 36epmacmuvcsi Hi 00
AK020 3aKOHY HA OCHOGI penicii, GKIo4aiodu wapiam.

Poszensnymo penicitino-npasogy cucmemy Cayodiecvkoi Apasii ax Kpainu
MYCYIbMAHCLKO20 CEIMY.

Busnaueno, wo icnamcwvke npasninns 6 Cayodiecovkiii Apagii 3acnoeane Ha
abcomomuiu 61a0i MoOHApXA 1 XAPAKMEPU3YEMbCSL MAKUMU OCOOIUBOCAMU
0epIAHCABHO-NPABOBO2O YCMPOIO KPAiHU. 8EPXOBEHCMBO KOPONIBCbKOI 61a0u 8
cycninbcmsi  ma  Oepaxcasi, obmedcene OYXOBHOIO GLAOOH YieMis, Nooil
0epoicasnoi 61aou Ha cyoosy (U0 3HAX0OUMbCA Ni0 BHIUBOM 1 KOHMPOIEM
0YX0BHOI 61a0U YieMis), BUKOHABYY | 3aKOHO0As4y (o 3HAXOOUMbCS 8 NOGHOMY
PO3NOPAOINCEHH] [ NI0 KOHMPOJeM KOPOJis), npiopumem ICIAMCbKUX CYOIICEHb,
3acnoganuti Ha eepxoeencmsi Kopany i CyHHU, HAO 3aKOHO0ABCMBOM (HU3AM 1
peanamenmamis);, NOKIAOeHHsT HA OYXO0B8HY 61a0y KOHMPOAIO 34 OOMPUMAHHAM
npunucie wapiamy ycima OepiHCAGHUMU Op2aHamu I NiOOAHUMU, HASAGHICHb
npasomeopuux QyHxkyiiu y 0yxoeHoi enaou (6 ocobi Paou ynemis), chopmysanns
He3anedNCHOI Y0060l 61a0u  B8i0N0BIOHO 00 peniciiHO-NPABOBUX BUMO2 00
KaHouoamie Ha cy00i8CbKi NOCAOU.

Aemop cmammi npuxooums 00 GUCHOBKY, WO DA30M 3 MUM, NPUHYUNOBA
3anedcHicms npasosoi cucmemu Cayoiecvkoi Apasii 810 Mycy1bMancbko2o npasa
He NepeuKoo0HCae 3an03uteHts 3aKOH00A8CmMea 3axiOH020 3PA3Ka.

Knwuoei cnoea. penicia, npaso, peniciliHO-npasosa - cucmema,

CeKYApU3aYis, 0eceKyIApU3ayisi, MycyibMaHcbKe npaeo.

International scientific journal "Internauka." Series: "Juridical Sciences"
http://www.inter-nauka.com/magazine/law/



International scientific journal "Internauka." Series: "Juridical Sciences"
http://www.inter-nauka.com/magazine/law/

Annomauus. B cmamve ocywecmsumo aumanuz npasosol Nnpupoobl
PENUSUOZHO-NPABOBLIX CUCEM MYCYTbMAHCKO20 MUna npaea u @Gaxmopos,
CNOCOOCMBYIOWUX NPOYECCaM CeKYIAPU3AYUU U 0eCeKyIAPU3ayUsL 8 Perucuo3HOM
npase 6 COBPEMEHHOM OUNONAPHOU Mupe 6 MYCYIbMAHCKUX 20CYOapCmeEax.
Ocywecmenen kiaccuguyupyem uciamo-oomunupys eocyoapcmea. Cpeou smux
20Cy0apcmes blOesieH0 mpu PAa3IudHble 20CYOAPCMEEHHbIE MOOETU PeNUSUOIHbIX
OMHOUIeHUl, ONpeoesIoOWUX Npagosoll CMAmyc uciama 6 3Mux npagosbix
cucmemax: Uciam 1puoudecKu NPUsHAH 20Cy0apCmeeHHol peaucuel, U wapuama
OMBOOUMCST  CReYUATIbHOE MeCmo Ol COYUAIbHOU NOAUMUKY, DOPMUPOBAHUSL
3aKOHOOAMeNbCMEaA, YRPAGIeHUs U NPpA8oCyOUsl, UCIAM (OPMATbHO He NPUSHAHHbLU
oguyuanvholl penueueti, Ho 20Cy0apcmeo KOHMPOIUPYem peiucuosuvie o0eid
MYCYIbMAH, U YACMHbBIU 3AKOH, NPUMEHUMbIU K MYCYIbMAHAM 8 YeloM Ma2omesl K
HOPMAM wapuama, Hem HUKaKou 10puoudecKu NPU3HaHHOU perueuu 20cyoapcmad,
OHA He eMeuusaemcs 6 0eid penucun cooouwecms, GKIIUAs MYCYIbMAH, U Npu
9MOM MO He obpawjaemcs HU K KAKOMY 3aKOH)Y HA OCHO8e penucuu, BKIoUas
wapuam. Paccmompenvl penucuosno-npasosyro cucmemy Cayoosckoti Apasuu kaxk
cmpamsl  MycynoMancko2o mupa. Onpedeneno, uymo uUCIAMCKOe NpasieHue 6
Cayooesckoti  Apasuu  ocHo8aHO Ha  aOCOMOMHOU — G1ACMU  MOHAPXA U
Xapakxmepuzyemcs.  cledyiouumMu  0COOEHHOCMAMU — 20CYO0apCMEEeHHO-NPABOBO20
YCmpolicmea CMpaHbl: BepPXOBEHCMB0 KOPOJNeBCKOU elacmu 8 obujecmee U
eocyoapcmee,  O2paHU4eHHOe  OYXOGHOU  GIACMbIO  VIeMO8,  pazoelleHue
20CYOApPCMBEHHOU  G1ACMU  HA CYOeOHYI0 (4mMO HAXOOUMC No0 GIUsHUEM U
KOHmMpoNeM OYXO8HOU 61ACMU YIeMO8), UCHOIHUMENbHYIO U 3AKOHOOAMENbHYIO
(4mo HaxoOUmcs 8 NOJIHOM PACHOPANCEHUU U NOO KOHMPOJeM KOpPOJis) npuopumem
UCTAMCKUX CYIHCOeHUll, OCHO8auHblll Ha 6epxoseHcmee Kopana u Cynmuvl, Hao
3aKOHOOAMENLCMBOM (HUZAM U Pe2laMEHMAMU) BO3N0NCEHUE HA OYXOBHYIO GNACTb
KOHMPOTA 30 COOMOOEHUeM NPeOnUCaHULl Wapuama 6cemu 20CyO0apCmeeHHbIMU
opeanamu U NOOOAHHBIMU, HATUYUE NPABOMBOPUECKUX QYHKYUL 8 OYXOBHOU GACTIU

(6 nuye Cosema yremos) Gopmuposanue He3a8UCUMOLU CYOeOHOU enacmu 8
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COOMBEMCMBUU C PeNUSUO3HO-NPABOBLIX MPeDOBAHUL K KAHOUOAMAM HA CYOelcKuUe
oonxcHocmu. Asmop cmamvu  npuxooum K 6bl800Y, UMO emMecme C meM,
NPUHYUNUATBHASL  3A8UCUMOCTb  npasosoti cucmembl  Cayodosckoii Apasuu om
MYCYIbMAHCKO20 NpAsa He NPEensmcmeyen 3aumMcmeosaHus 3aKOHOOAmMenbCmed
3anaoHo2o oopasya.

Knrouesvle cnosa. penucus, npaso, peiucuo3HO-NpaAsosas cucmemd,

CeKYAPUIAYUSL, 0eCeKYAAPUIAYUS, MYCYTbMAHCKOE NPaso.

Summary. In the article, an analysis of the legal nature of the religious-legal
systems of the Muslim type of law and the factors contributing to the processes of
secularization and the desegluation in religious law in the modern bipolar world in
the Muslim states is feasible. The classification of the Islam-dominant state is
carried out. Among these states, there are three different state models of religious
relations that define the legal status of Islam in these legal systems: Islam is legally
recognized as a state religion, and a special place for social policy, formation of
legislation, administration and justice is given to shariah; Islam is not formally
recognized as an official religion, but the state controls the religious affairs of
Muslims, and a private law that applies to Muslims as a whole tends to shariah
standards; There is no legally recognized religion of the state; it does not interfere in
the affairs of the religion of communities, including Muslims; and at the same time it
does not apply to any law on the basis of religion, including shariah.

Considered the religious-legal system of Saudi Arabia as a Muslim country. It
is determined that the Islamic rule in Saudi Arabia is based on the absolute authority
of the monarch and is characterized by the following features of the state-legal
system of the country: the supremacy of royal power in society and the state, limited
by the spiritual power of the Ulema; the separation of state power from the judicial
(which is under the influence and control of the spiritual power of the Ulemas), the
executive and the legislative (which is in full control and under the control of the
king) the priority of Islamic judgments, based on the supremacy of the Qur'an and
Sunna, over the legislation (lower classes and regulations) to the spiritual authority
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to control the observance of Sharia regulations by all state bodies and subjects; the
existence of law-making functions in the spiritual power (in the person of the Ulem
Council) the formation of an independent judiciary in accordance with religious-
legal requirements for candidates for judicial positions.

The author of the article concludes that at the same time, the fundamental
dependence of the legal system of Saudi Arabia on Muslim law does not prevent the
borrowing of Western-style legislation.

Key words: religion, law, religious and legal system, secularization,

desecularization, Muslim law.

IloctanoBa mnpoOsaemu. Y cyyacHOMY CYCHUIBCTBI MpPaBO BBAXKAETHCS
PETYJIATOPOM CYCHIIBHOTO KHUTTSI, 110 MPETEHAYE Ha YHIBEpCali3M, ajike Oy/ib-XTO
HA  TEpUTOpli  JepXkaBU  Ma€  y3rOJKyBaTW  CBOKO  TOBEIIHKY 13
3arajibHOO0O0B’SI3KOBUMH MPABUIIaAMHU, 32 SIKUMU BU3HAYAIOTHCSL 000B’s3KU. OTHUM 3
JIABHIX 1 MOTYXKHUX TAaKWUX THITIB (BU/IB) COLIAIBHOIO PETYIIOBaHH € peniris. | TyT
NoTpiIOHO KOHCTATyBaTH, IO SK YMHHUK COIAILHOTO PETYITIOBAHHS PETIris s
MIPEJICTABHUKIB FOPUCTIPYICHITIT 3HAYHOIO MIPOIO € «PIY4I0 B COO1».

Penirist — BaxkiuBa (hopma TyXOBHOTO OMAHYBaHHS JIFOJIMHOIO CBITY, Y SIKOMY
BOHA kHMBE. BOHO Bijirpae BaroMy pojib y >KUTTI 1 30aJJaHCOBAaHOMY ICHYBaHHI
JIOJUHU ¥ CYCIIJILCTBA, 3PEILITO), HAasBHA COILIAJLHO-PENIriiHA CHUCTEMa MOXKE
BIJTUYTHO BIUTMBATH Ha (DYHKIIIOHYBAHHS MPaBOBOI CUCTEMH. | BCe 3K OCOOJIMBOCTI
IIOTO PETYJIATOPa, SK 1 PI3HOMAHITHI aCHEKTH WOTO CITIBBIIHOIICHHS 3 IPABOM,
HEIOCTaTHRO OCMHUCJICHI B IOPUCIIPYJIEHIIIi, ONPH 0€3yMOBHY aKTYyaJIbHICTh LIOTO
MTUTAHHS.

[IpoGiema pemiriiHO-MpaBOBUX CHUCTEMH — II€ MEPCHEKTUBHUN HaIpsM
MDKAUCHMIUTIHAPHUX JOCTIKEHbB, 1110 Ma€ JOMOMOITH (haxiBIsIM (pesiri€3HaBIsIM,
MPABO3HABIIM Ta TEOPETHKAM) TJHOIIEe 3pO3yMITH CHeru(iuHuil MpeaMeT ixX
JOCHI/IKEHb, & TOJIOBHE — OLIbII MPEAMETHO YSBUTH CKJIAaJHY 1 OaraTOBUMIpHY,

NOJCKYAM  CYNEepewIMBY  3arajibHy  KapTHMHY  COLIaJIbHO-HOPMATHBHOTO
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pEryJtoBaHHSI.

AHani3 ocTaHHIiX JgochaizKeHb 1 myOaikamii. I[IutaHHs po3BUTKY
peNIriiHUX TPaBOBUX CHCTEM TaKOX  BIJOOPaAXXEHO B JOCITIIHKCHHSIX
NpeJICTaBHUKIB Pi3HMX Trally3ei mpasa, a came: €. Axwisrosa [1], O. Baiinanroka
[2], J1. Baiikosa [3], JI. BapkoBceka [4], C. MapkoBa-Myparoga [7].

@opMyJIIOBAHHS IJIed cTATTi (MOCTAHOBKA 3aBJAaHHsA). MeTa CcTaTTI €
BUBYCHHSI TMPABOBOI NPHUPOAN PETITIHHO-TIPABOBUX CHCTEM MYCYJIBMAaHCHKOTO
TUIy TpaBa Ta YWHHUKIB, 10 CIPUSIOTh TIpollecaM CeKyJspu3alii 1
JeceKyysipu3allli y peniriiHoMy mpaBi B Cy4acHOMY O10MOJIIPHOMY CBITI B
MYyCYJbMaHCHKUX JIEpKaBaXx.

Buknan ocHoBHoOro marepiany. Iciam chopmyBaB HaHOUIBIILY peiridiHy
IIPABOBY CHUCTEMY - MYCYJIbBMaHCBKE MpPaBO, fKa MPOJOBKYE (YHKI[IOHYBATH O
cborogni. Icmam € mpoBigHOIO pemirier0 B 61 1epkaBl - MyCyJIbMaHCBhKE
HACeJICHHs B HUX CTaHOBUTH B Mexax Big 51 mo 100%. ¥V 50 3 nux nepxan
NPUCYTHICTh MYCYJIbMaH € nepeBaxHoro (Bumie 60%). Icaamceki x rpoMaau € B
outbm Hik 120 kpainax. Y 35 mepxkaBax MyCyJlbMaHU CKJIaJaiOTh OUIBIIICTH
HacesneHHs. Y 28 kpaiHax, Takux sk Adranictan, €rumner, CayniBchka Apasis,
Mapoxkko, Kygeit, Ipan, Ipak, [Takucrtas 1 iH., iciilaMm € Jep>KaBHOIO penirieto [7,
c. 123]. i daktu, npoTe, HE BUYEPIYIOTH 1HPOPMAILIIIO PO MOIIMPEHHS iCIamy.
barato 3 pepxaB, nie icllaM 3araJlbHOBU3HAHUW, Malll 32 PO3MIPOM 1 MAarOTh
HE3HAUYHY YMCENBbHICTh HACeNeHHs. 3 IHIIOTO OOKy, ICHYIOTh TEPHUTOpPiaIbHO
BEJIUKI JIepKaBH, JIe¢ MyCyJIbMaHu € B MeHIIocTi (MeHie 50%) 1moa0 JoMiHyH4O0i
B JiepKaBl peirii, aje 3a KUIbKICTIO SIBJISIOTIO COOOK0 3HA4yHI B KiJIbKICHOMY
BigHOLIEHH] noceneHHs. [uais 3 1i 150 minplioHaMu MycyibMaH 3aliMae mepiie
MICLI€ B CIIUCKY TaKHX Aep>kaB. [HII KpaiHU MyCyJlIbMaHChKOI MEHILMHHU, MAlOTh
BEJIMKI MYCYJbMAaHCBHKI mocenieHHs, - Kwuraii, Konro, ®paniis, ['ana, Kenis,
Mo3zamb6ik, ®iminminm, Pocis, Yranga 1 CIIA. CykynHiCTh MyCYJIbMaHCHKHX
MOCeNIeHh B TaKUX KpaiHaX MYCYJbMaHCHKOI MEHIIOCTI MOXKE MEpPEBUIIYBATH 3a

KUIBKICTIO MYCYJbMaH Jep)KaBH MyCYJIbMaHChKO1 OumpmiocTi. Icimam, Takum
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YUHOM, OJIHA 3 JBOX BEJIMKHUX TpaJuIlli BIpM B CBITI - 1HIIA Taka Bipa —
XpUCTUSHCTBO. [lOCHiIOBHUKM LMX JBOX PEINIrid pa3oM CKJIalaioTh OUIBIIICTD
HACEJICHHS Ha 3eMHIN KyJIl.

Icmam sk CBITOBY peIirir0 He MOXHaA po3risiaatd 0e3 Horo mpaBoBOi
OCHOBU - MYCYJIbMAaHCHKOTO TpaBa, TaK SK BOHO PETyJIO€ OCHOBHI cdepu
CYCIUIbHUX BIJIHOCUH MYCYJIbMaHCBKOI TPOMA/IH.

3HayHa KUIBKICTh 1CIIAMCBHKUX JepKaB MOTpedye HAyKOBOI KiacHQikarlii.
[To3a Oyab-SKMM CYMHIBOM, IIPH JOCIIIKEHHI PI3HUX MUTaHb, 10 BIAHOCITHCSA
JI0 BUBYCHHS 1CJIAMCBHKUX JIep)KaB 1 iX MPaBOBUX CUCTEM, 3IIHCHIOBAIMCS Pi3HI
cnpoobu  kinacudikamii. Taxk  JL.I.  baiikoBa,  BIIIITOBXYIOYHUCH  BiJ
3arajJbHOBU3HAHOTO MOJLIY apaOChKUX JEp’KaB 3a TEPUTOPIaIbHOK O03HAKOIO,
3T1IHO 3 IKUM BUAUISIOTH JA€pKaBU appUKaHCHKOI, CX1THO-CEPEN3EMHOMOPCHKOI 1
apaBliiChbKOi 30HU, BiJ3Hauae, 1m0 3a (HOPMOIO JAECpP>KABU 11 TPU 30HU BiAMIHHI
OJIMH BiJ OJIHOTO, B 3B’S3KYy 3 YHMM, BOHA BHJIUISE MPO TPU MOJITUKO-TIPABOBI
cyOperionu: Marpubi, Apasisg, JleBante (CXiJHO-CEPEA3EMHOMOPCHKUI
cyoperion) [3, c. 105-106].

TepuropianbHa OMU3BKICTH, 3YMOBIIOE MOAIOHICTH JEPKABHOTO YCTPOIO
KpaiH-CyCilIB KOXHOI 30HU, OOYMOBJIEHY CXOXXHUM MLIJISXOM 1CTOPUYHOIO
PO3BUTKY 1 BIUIMBOM CYKYIHOCTI aHajoriyHux ¢aktopiB. Pazom 3 THM,
MPOBEICHHUI aBTOPOM aHali3 1CTOpIi Ta Cy4acHOTO PO3BUTKY BUIIJICHUX AEpPKaB,
MPUBIB 11 10 BUCHOBKY PO T€, 10 Y BCTAHOBJICHHI KOHKPETHOI ()OpPMHU TPABIIIHHS
O0aratro B 4YOMy 3irpajd TOJIOBHY pOJb PEJITiiHI Tpaauilii, MpoBiAHA POJb
MYCYJbMaHCBhKOTO JTYXOBEHCTBA, SIKI MATPUMYBAJIM Ha BCIX €Tanax iCTOPUYHOIO
PO3BUTKY CHJIbHY a0COIOTHY Biiagy MoHapxa [3, ¢. 105-106].

BianoBigHo, MOXXHa 3pOOMTH BHUCHOBOK, IO TEPUTOPIAIBHUN MiAXiA 10
MOATY JepKaB, HE 30BCIM MIAXOAUTH JUIsl BUBUYCHHS 1 MOPIBHSHHS 3MICTOBHOI
CTOPOHM TPABOBUX CHUCTEM IMX JeprKaB. [HIA MOCTITHUIIT MYCYJIbMaHCHKOTO
npaBa €.C. AXUIbroBa iCJIaMCBhKl JEp)KaBU TOAUISE B 3aJICKHOCTI BIJ POJI

MYCYJIbMAaHCHKOTO MpaBa B CUCTEM1 YHHHOTO 3aKOHOAABCTBA 1 BUALISE:
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- «KpaiHW, Ji€é OCHOBOIO TIPaBOBOi CHUCTEMH € MYCYJIbMaHCbKE IIPaBO
(CayniBceka Apasis, Cyman, Kpaiau Ilepcbkoi 3aTtoku), 1 Oyab-sSKuil akT
HaOyBa€ IOPUIUYHOI CWJIM JIUIIE B pasl, KO0 BIH HE CYNEPEUYUTh HOpMaM
[Iapi-aty;

- KpaiHu, ¢ MyCyJbMaHChKE MIPABO Ma€ MPIOPUTETHE 3HAYCHHS JHIe y cdepi
0COOHCTOr0 CTaTyCy, KpUMIHAJILHOTO IpaBa 1 MuBUIbHOTO obopoty (KyBewT,
JliBis, Mopnanis, Mapokko). B iHmmx cdepax 3akOHOAABCTBA Ii€ CBITCHKE
pagso;

- JepXaBH, B SIKUX MYCYJIbMaHCbKE IpPaBO B LIJIOMY 30€perjio cBOi MO3MLii
auie 'y cdepl ocobucToro crarycy i BakypHoro maitHa (€rumer, Cupis,
Ipak). B iHImmx ranyssx /i€ 3aKOHO/IaBCTBO, OCHOBOIO SIKOTO € 3aKOHOJaBCTBO
€BPOMNEHCHKUX KpPaiH, 3 OKPEMUMH BKJIIOUEHHSMHU HOPM IIapiaTy;

- B MpaBOBiIi Hayll NPUKAHATO BUALIATH TyHIC, SIK Jep:KaBy 3 HaWOLIbII
7i0epanbHOI0 1 IPOrPECMBHOI0  IPABOBOIO  CHUCTEMOIO, [J€  BIUIMB
MYCYJbMaHCBhKOTO IIpaBa 3BEJICHO 10 MiHIMyMY. HaBiTh B Takiii mpiopuTETHIN
JUTs MyCYJIbMaHCBKOTO TipaBa cdepi sik ocoductuii crtatyc Hopmu Illapiaty
BUKOPHUCTOBYIOTbCSL JJIi TOrO, LIO0 BUIPABIAaTH HOBOBBEJIEHHS, YacTo
cyrepeuats Tpaauiiiaum morisaam» [1, ¢. 79-80].

[Tpodecop JI.P. CrokistitHeH cripaBejIMBO BKa3ye, 10 B LJIOMY 1CTaMCBKe
IpaBO BIJIrpac HE OJHAKOBY pOJb Yy CyYaCHOMY TIPaBOBOMY PO3BHUTKY
MYyCYJBMaHCBKOTO CBITY, OCKUIBKM TIPaBOBI CHCTEMH JESKHX JEpiKaB
OpIEHTYIOThCA Ha mmapiat ((ikx), a 1HII peani3yloTh MOJIENb CBITCHKOT JepKaBU
[10, c. 105].

JIOCTIAHUK TIPU IIbOMY KJIacU(]PiKye MyCyIbMaHChKI AepXKaBH 3a J1I0YUMHU B
HUX TpaBOBUMHU cHUcTeMaMu. Sk kpuTepil kiacu@ikaiii BIH BUKOPUCTOBYE
MacmTabu Aii HOPM 1CIIaMCBKOTO MpaBa B (opMi JOKTPUHHU 1 CTYHiHb HOTO
BIUIMBY Ha YMHHE 3aKOHO/JABCTBO 1 BUAUISIE Bl TPYNU MYCYJIbMaHCHKUX JEPKaB.

Ha #ioro mymky, mepiia rpymna cKiaaaeThesi 3 JaepxaB periony Ilepcekoi

3aToku 1 Apasiiicbkoro miBocTpoBa - CaymiBcbka Apasis, OAE, Karap, €wmemn,
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Ipan, a takox Ilakucran 1 Cynan. Jlo Hux Hanexxarb Manaizis 1 Hirepis. ¥V mux
Jep’kaBax ICIaMCBKE MPaBO € OCHOBOIO MPaBOBOI CHCTEMH, OCKUIBKH i€ 1 B
dbopMi TOKTpPUHHM, Ta y BUIJISAAI CUCTEMH HOPMaTHUBHO-NpaBoBuX akTiB [10, c.
107].

Jlpyra Tpyma OXOIUTIOE TIPaBOBI CHCTEMH TMPAKTHYHO BCIX I1HIIHAX
apa0Ocbkux nepkaB 3a BUHATKOM TyHicy. Konctutyuii neskux 3 Hux (€runty,
Kyseiity, baxpeiiny) 3akpiluIiol0Th cTaTyc miapiaTy abo HOTO MPHUHITUIIB SIK
OCHOBHOI'O JIXKEpesia 3aKOHOAABCTBA, ajieé B IJIOMY ICJIaMChbKe NpPaBO TYT HE
CKJIaJla€ OCHOBY IIPaBOBOI CHUCTEMH, HOro Jisi OOMEKeHa perytoBaHHSIM
NUTIOOHO-CIMEMHMX 1 CaJKOBUX BiAHOCUH. Pa3zom 3 TuM, J1071a€ aBTOp, HABITh B
UX JIep’KaBaX CHOCTEPITaEThCsl TEHJEHIIIS TMOCHIICHHS POJIi 1CIaMCBhKOTO IMpaBa
Ha piBHI MpaBoBoOi cuctemu B minomy [10, c. 107].

BBaxkxaemo, 110 BapTO MOBHICTIO TOroauTHCsa 3 miaxogom JLP.
CrokistitHeHa, aje TPOJOBKHUTH, KOHKPETU3YBATH 1 PO3MIMPUTU KJIacU(iIKaIliio B
npoMy K HanpsaMmKy. lle mnpus3BoauTH 10 HEOOXITHOCTI Kiacu(iKyBaTh
MYyCYJbMAHChKI JIEp’)KaBH BIATMOBIIHO JO BH3HAHHSAM ICIIaMy JIEPKABHOIO
penirielo 1 HWOro BIUIMBOM Ha TMPaBOBY CHUCTeMY JepxkaBu. Mera Takoi
Kkiacudikamli Mmojsrae B TOMY, 1100 KOPOTKO JOCTIAUTH CTaryc Iciamy 1
MPaBOBUX CUCTEM, 3ACHOBAHUX Ha HhOMY, B HACTYITHUX JBOX KaTETrOpisiX JIepiKaB:
JepkaBy, A€ iciaM - JOMIHyKoUa peliris 1 MyCcyJbMaHH, CKIaAaloTh OUIBIIICTh
HACeJICHHS; 1 - JepXaBu, J€ MYCYJIbMaHU CKJIAJalOTh 3HAYHY MEHIIICTh, aje
JIep’KaBy MalOTh BEJTMKE HACEIICHHS.

OTtxe, HAa MOYATKy KiIacu(pIKyeMO icaaMo-I0MiHyIoUl aepxkau. Cepen mux
JIep’KaB BapTO BUAUIMTH TPH Pi3HI JEp>KaBHI MOJIE PETTiiHUX BIIHOCHH, SIKI
BHU3HAYAIOThH IIPABOBUH CTATYC icjaMy B IIUX MMPABOBUX CUCTEMaX:

1) iclaM  IOpUAMYHO BHM3HAHUW JIEp>KaBHOIO pEJiri€ro, 1 ImIapiatry
BIJIBOJUTHCS CHEIllabHE MICIIE JJIs COIIaJIbHOI TOJITUKH, (opMyBaHHS

3aKOHOJIABCTBA, YIPABIIHHS 1 IPABOCYAS;
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2) iczaM ¢GopMalIbHO HE BU3HAHHUU OQIIIHHOIO peiriero, ajae JaepkaBa
KOHTPOJIIOE PENiriiiHi CcrlpaBW MyCyJdbMaH, 1 MPUBAaTHUNA 3aKOH, SKUA MOKHA
3aCTOCOBYBATH JI0 MyCYJIbMaH, B LIIJIOMY TSDKIFOUM JIO HOPM IlIapiary.

3) HEMa€ HISKOI IOPUJIUYHO BH3HAHOI peJrii JaepkaBu, BOHAa HE
BTPYYA€TbCA B CIIPaBU PEIIrii CHIIBHOT, BKJIIOYAIOUM MYCYJIbMaH; 1 MpU LbOMY
11€ HE 3BEPTAETHCS Hi JI0 AKOTO 3aKOHY Ha OCHOBI PEIIirii, BKIIFOYAIOYH IIapiar.

IcHyBaHHA 1MX MoOJENEH CTa€ OUYEBUIHUM B PE3yNbTaTi JOCIIIKEHHS
TEKCTIB KOHCTUTYIIIH 1 MOJIOKEHb 3aKOHIB IyOJIIYHOTO Ta MPHUBATHOTO MpaBa B
MYCYJbMaHCBhKHUX JIepKaBax Cy4yaCHOTO CBITY.

Anani3z TekcTiB KoHcTUTyLIM [103BOJIIE TPUWUTU JO BHUCHOBKY, IO B
OCHOBHHMX 3aKOHax 27 Jepxan, MIPOTOJIONICHO, IO icjiaM iX AepskaBHa pedniris. J[o
UX JIEep’KaB HAJIEKATh:

- apalcbki nepxkaBu: Amkup, Adranictan, baxpeiin, €runer, Ipak, ﬁopﬂaHiﬂ,
Kyseiit, JliBisgs, MaBputanis, Mapokko, Oman, Ilanectuna, Karap, Cupis,
Caynisceka Apasis, Cynan, Tynic, O6’eqnani Apabebki Emipatu, €MeH;

- Heapabcwki gnepkaBu: banrmamem, bpynei, Komopceki octpoBu, Ipan,
Manaiizisg, MansaiBu, Ilakucran, Comanni.

Cepen xkoncturyuisx Adranictany, Komopcbkux octpoBiB, IpaHi,
MagspuTanii Ta [lakucTani cI0BO «iCIaMChKHUI BKIIOYEHO B iX 0QilliifHI Ha3BH.

B od¢imiitnux nHazBax baxpeitny, Omany, Karapy 1 CayniBcbkoi Apasii
HEMae CJIOBa «iCIaMChKHUi, aje B mpeamOynax o ix KoHcTuTyiiid, ix onucaHo
gk «Icmamceki epkaBmy.

B Adranictani, Amxupi, ﬁopﬂaHii, ManpaiBax, Mapokko, Ilakucrani
TaKOX BIAMOBIHO 0 KOHCTUTYIIIH TJIaBa JAep>KaBU MOBUHEH OyTH OOOB’SI3KOBO
MycyJbMaHUHOM. KOHCTUTYLII OaraThboX apaOChKUX KpaiH, 3a3HAYEHUX BHIIIE,
B3arajii OroJIOIIYIOTh B iX BCTYIHHX CTaTTsIX, 10 (1) BOHM - YacTHHA BEJIMUKOL
apa0cbkoi Hariii, (2) icmamy - iX gepxaBHa pedniris, 1 (3) apabcbKy MOBY - iX

011 HOI0 MOBOIO.
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Bapro posrasinytH peniriiiHo-npaBoBy cuctemy CayaiBcbkoi ApaBii sk
KpaiHu MyCyJIbMaHCHKOTO CBITY.

[Ipouec Biapomxennss Apasii B XVIII B., 60poThba 3a HE3aNEXKHICTH 1
CTBOPEHHSI LIEHTPaII30BaHOI Jep:KaBHU TICHO IMOB’s13aH1 3 ciMeiicTBoM Anb-Cayj 1
aKTUBHOIO JISJIBHICTIO MYCYJIbMaHCHKOTO MPOIMOBITHUKA 1eiixa Myxammena 10H
AOGnenb-Baxxaba 1 HOMMPEeHHSM HOTO BYCHHS, TPUXUIBHUKH SIKOTO BIJICTOIOIOTh
o6esymoBHe goTpumaHHs mnpumnuciB Kopany 1 CyHHHM B iX OyKBaJbHOMY
TaymaueHHi. [lepma nepkaBa CayniiB BUHUKIA B PE3yJbTaTi pENIridiHO-
MOJITHYHOTO COI03Y MK €MIPpOM HEBEJIMKOIo eMmipary eib-/epiit Myxammenom
161 CaynoMm (1726-1765) 1 meitxom Myxammenom 1060 A6aens- Baxxabowm (1703-
1791) 1 npoicuyBana 3 1744 no 1818 p.; npyre - 3 1824 mo 1888 p. Tpers
nepkaBa Mae nmoyatok 3 1902 p. 1 moB’sa3aHa 3 iM’siM AOnenb A3ziza 10H AOjaenb
Paxmana anp-Cayma (1880-1953) - 3acHOBHHMKAa Cy4YacHOI JepKaBH, SKUH
o0’elHaB B OJIHY JEp>KaBy paHille HE3alekHi JApiOHI emipaTH 1 TuieMeHa. Y
BepecHl 1932 p AOnens A3i3 Buaas yka3 «IIpo o0’eqHaHHS 4acTHH apaOCBKOIoO
KOPOJIIBCTBa», 3a SIKUM KpaiHa OoTpuMaia CBOI HUHINIHIO OQIliiHY Ha3By [5, C.
484-485; 4, c. 83].

Y 1932 p mnpouec o00’enHanHs KpaiHu OyB OQIIiHHO 3aBEpIICHO
nporosnomeHasM KopomniscrBa CayniBcbka Apasis [9, c. 83].

CayniBcbka ApaBis - YyHITapHa JepkaBa, HaWOLIbla Jep)kaBa Ha
ApasiiicbkoMy TIBOCTpOBi. AOCONIOTHA TeokpaTuyHa MoHapxis. Koponb €
yocoOsieHHsIM Bnagu cimeiictBa CaynaifaiB, SIKOMY I1CTOPUYHO HAJIEKUTDH
JIOMIHYIO4a poJib B OJITUYHOMY KUTTI Kpainu. Oco0irBe CTaHOBUIIE CIMEUCTBA
CayniniB 3akpimieHo OcHOBHUM HH3aM mpo Biaxy 1992 (mami - OcHOBHuUMA
HH3aM) - aKTOM KOHCTHUTYIIIHHOTO Xapakrepy [4, ¢. 675].

Bianosinno no OcHoBHoro Huzamy, KopomiBctBo CayniBchka ApaBid -
CyBepeHHa apalcbka JepikaBa, il pemiris - icimam, Kouctutymis - Kawura
Bcepumuboro Amiaxa i Cynna Horo Ipopoxka (ct. 1). YV mpoMy aKTi, 1o cyTi,

3aKPITUTIOETHCSL IMIIEpaTUBHA BHUMOTA CIIOBIYBaTH IcjaM 1 HE JIOMYCKAEThCS
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MIOIIMPEHHS HISKOI 1HINOI penirii, OCKIJIbKM BIPHOIMIIJAHUM € TIIbKH TOM, XTO
npunic knaTBy Kopomto nHa Kopani (cT. 6), uneHu ciM’i (OCHOBH CayJiBCHKOTO
CYCH1JIbCTBA) MOBMHHI BUXOBYBATHUCS HA OCHOBI 1CJIaMCBKO1 Bipu (CT. 9), a 3axuct
1CJIaMCBKOT BipHU - 000B’s130K KOKHOTO (CT. 34) [5, c. 485].

CayniBcpka ApaBis - OaThKiBIIMHA iciamy. MycCylbMaHCBKE IMpaBO TYT
HIKOJIM HE TIOCTYHaJoCs CBO€i poJi JOMIHYIOYOTO JDKepena mpaBa 1 JOcCi
3QJIUIIIAE€THCS OCHOBOIO MPABOBOI CUCTEMH [5, c. 675].

3 MoOMeHTy BUHUKHEHHs iciamy B VII cr. H.e. 1 aX 10 yTBOpEHHS
KopomniscrBa CayniBebkoi ApaBii B 1932 p. mycynbMaHCbKe MpaBo OyJjio
OCHOBOIO TIPaBOBOi CHCTEMH KpaiHM, Xoua 1 B3aEMOMISIIO 3 MICHEBUMU
TpaaMilisiMU ¥ 3BUYasiMu. B paHuii yac mpaBoBa cucTeMa KpaiHU MPOJIOBKYE
MOBHICTIO OPIEHTYBAaTHUCS HAa MYCYJIbMAaHCBKE MPaBo, 110 3aKpirieH0 OCHOBHUM
HH3aMOM, BIAMOBITHO 10 SKOTO BUIIUM 3akoHOM Kpainu € Kopan 1 CyHHa, a
BJIaJla Ma€ CBOI MOBHOB&)XEHHS HA OCHOBI IMX JDKEpEN, IO CTOSITh Haja yciMa
OPUMHATAMU B KpaiHi mOpaBoBUMHU akTamMu (cT. 7 OCHOBHOro HH3amy). 3
ypaxyBaHHSAM IIbOTO TPHUHIUMITY MOXKHA BUIIJIUTH TPU OCHOBHI €JIIEMEHTU
npaBoBoi cucremu CayniBcbkoi Apasii. [lepmmii mpeacTtaBieHuil BiiacHe
MYCYJIbMAHCHKUM TPABOM, SIKE€ 3aJIMIIAETHCS B IIJIOMY HEKOJIU(PIKOBAHUM 1 i€ B
TpaauiiitHii dopmi nokrpunu. Ilpudomy skmo no crBopenHs KopomiBcTBa
cayIiBCbKHM cyAaM OyJio HaKa3aHO 3aCTOCOBYBATH XaHOANITCHKY JOKTPUHY, TO B
JTAaHUHW Yac BOHU HE TOB’SI3aH1 SKUM-HEOYb IEBHUM YUHOM. [IpyruM eaemMeHTOM
IPABOBOI CHUCTEMH € 3aKOHOJABCTBO, IO MPSIMO 3aKpIILIIOE MYCYJIbMaHCBHKO-
npaBoBi HopmH. Hapemiri, TpeTii eneMeHT - HOPMATUBHO-TIPABOBI aKTH,
MPUCBSYCHI TMTUTAHHSAM, SKI TPAAMIiiHE MYCYJIbMAHChKE MPABO HE PETYJIOBAIO
[8, c. 676].

CdopmoBana B Kpaini odiliifHa KOHLEILIS MPaBOTBOPUYOCTI TPYHTYETHCS
Ha TOMY, [0 €IMHUM 3aKOHOJABIEM € AJUIax, BOJS SIKOTO BHPa)KE€HA B Imapiati

(Kopani 1 CynHi), a AepkaBa 3A1iICHIOE HOPMOTBOpUl (YHKIII Juille B HOTO
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Mekax. TomMy 4YHMHHI B KpaiHi NpaBOBI aKTH IMEHYIOTBCS HH3aM, TOOTO
peraamMeHTaMu, a MPUHMAaloTh 1X OpraHu periiaMeHTHol Biaau [8, c. 676].

His Bcix HuzamiB moctaBiaeHo B 3aJ€KHICTh B iX BIJIMOBIAHOCTI HOpMaM
MYyCYJIbMAaHChKOTO TpaBa, OCKUIbKH CayJiBCbKE CYCIHIUIBLCTBO 0a3yeTbcs Ha
icmamcekoi Bipu (ct. 11 OcHOBHOTO HHU3aMy), fAKy Jep’kaBa 3000B’s3aHa
3axumaTtu (ct. 23 OcHoBHOro Hu3amy). Y CayniBCchbKiid ApaBii i€ CTPYKTypa,
MOKJIMKAaHA CTEXHUTH 32 CYyBOPUM JOTPUMAHHSM HOPM MYCYJIbMaHCBHKOTO IpaBa
K Jep>)KaBHUMHU OpraHaMmu, Tak 1 miggaHuMmu. [lo Hel, Hanmpukiaj, BiIAHOCUTHCA
BXKe 3rajyBaHuii Pama ynewmiB, ouostoBaHui rojoBHUM My(dTiem CaymiBChbKOi
Apasgii. Paga ynemiB ckianaerbes 3 20 BUILIMX PENITTMHUX TEOPETUKIB, OCOOIHMBO
maHoBaHux 3HaBliB Kopany. Lleit opran ynoBHOBakeHUU O(DILIIMHO TIyMauuTH
MyCYJIbMaHChKE MpPaBO NUIAXOM BUAAHHS (erBu (cT. 45 OCHOBHOrO HH3ama),
(hakTUIHO CTBOPIOIOYM HOBI MpaBoBi HOpMH [9, c. 677].

Ckazane J103BOJIsiE 3pOOMTH BUCHOBOK IPO T€, IO 1CTaMChKE MPaBIIiHHS B
CayniBcekiii  ApaBii 3acHOBaHe Ha  aOCONIOTHIM  Biaal  MoOHapxa 1
XapaKTEPU3y€EThCSI TAaKUMH  OCOOJIUBOCTSMU  JICPYKABHO-TIPABOBOTO  YCTPOIO
KpaiHu:

* BEpPXOBEHCTBO KOPOJIIBCHKOI BJIaJJM B CYCIUIBCTBI Ta Jep>kKaBl, OOMEKEHE
JTyXOBHOIO BJIAJI0I0 YJIEMIB;

* MOJUIT JEp>KaBHOI BJaJd HAa CYIOBY (110 3HAXOAWTHCSA IMiJl BIUIMBOM 1
KOHTpOJIEM JyXOBHOI BIaAW YJEMIB), BHUKOHAaBYY 1 3aKoHOAaBUy (1110
3HAXOJMUTHCS B TOBHOMY PO3MOPSKEHHI 1 1] KOHTPOJIEM KOPOJIs);

* MpPIOPUTET ICIAMCBHKUX CY/IKE€Hb, 3aCHOBaHUW Ha BepxoBeHCTBI Kopany 1
CyHHU, Ha/T 3aKOHOJIaBCTBOM (HM3aM 1 periaMeHTaMHu );

* TMOKJAJCHHS Ha JAyXOBHY BIJIaJly KOHTPOJIO 3a JOTPHUMaHHSAM IPHUITUCIB
mapiaTy yciMma Jep>KaBHUMU OpraHaMU 1 IMiJIJIaHUMU;

* HasBHICTh MIPABOTBOPYMX (PYHKIIIH y TyXOBHOI Biaau (B ocobi Panau ynemis);

* (QopmyBaHHS HE3aJIEKHOI CYAOBOI BJIaIM BIAMOBIIHO IO PEITiHHO-TIPABOBUX

BUMOT JI0 KaHJIUJATIB HA CYIJIIBCHKI TOCAIH.
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Pa3om 3 TuUM, NpUHLMIIOBA 3aJIEKHICTH MPaBoBOi cucteMu CaymiBCbKOi
ApaBii Bil MYCyJIbMAaHCBKOTO TIpaBa HE TIEPEIIKOKAE 3aMO3UYCHHS
3aKOHOJIABCTBA 3aX1JIHOTO 3pa3Ka.

BHCHOBKM 3 1aHOTO0 JOCJIiI?KEHHS | NePCNeKTHBH MOJAJIbIIUX PO3BiI0OK
y JAaHoMy HanpsiMi. AHaji3 MpoIEciB CeKylsapu3alii 1 JeceKymspusarii y
MPaBOBUX CHUCTEM MYCYJIbMAHCBHKUX JIepkaB JO3BOJIMB BUSBUTH BHYTPIIIHI
IPOTUPIUYS Ta KOH(IIKTH Y B3a€MOJII CBITCHKOTO 1 JYXOBHOTO. 3a3HAu€HO, IO
dbopmanabHa BiAIAHICTh ic/IaMy 1 HOT0o 3aKOoHaM, MPOMKCaHa y IMPaBOBUX HOpPMax
HEe OOOB’SI3KOBO POOUTH CYCHIIBCTBO MIMCHO iCIaMChbKUM. | mpu 1boMy Taka
dopMasibHa BIIJAHICTh AaOCOJIOTHO HE CYTT€BA MJs JEpP)KABH, NPAKTUYHO
HACTYITHOTO 32 1CJIaMCbKMMHU MPUHIIMIIAMU YIIPABIIHHS.

AHami3 mpuUpoAN MYCYJIbMAHCHKOTO Ta TO3UTHBHOTO IpaBa J03BOJISE
3pOOMTH HACTYIIHI BUCHOBKH: 1) Ha JaHOMY €Tami PO3BUTKY y MYCYJIbMaHChKHX
IIPABOBUX CHUCTEMaX MOCUIIIOETHCS PETYIATUBHUN yalli3M; 2) y JaHUX CHCTEMax
ICHY€ /1Bl MIJICHCTEMHU COLIAJIBHOI PEryJIsilii: peliriiHa Ta I0puanudHa; 3) 3pocTae
MUTOMa Bara HOPM IIO3UTHUBHOTO TIpaBa, PO3MIMPIOIOTHCS cdepu ii aii; 4)
3BYXKYIOTbCsSl cepH il MyCyJlIbMaHCBKOTO MpaBa; S5) 3pOCTa€ BIPOBAHKECHHS
pEeNIriiHUX TMPUHLMUIIB Ta MPUIUCIB Yy JKEpena MO3UTUBHOIO IpaBa Ta
BIIOyBa€ThCs 1X TpaHcdopmailis (BIAMIHHO y PI3HHX apaOChKUX JepkaBax); 6)
NOCWIIOIOTECA ~ PO30DKHOCTI Yy BPEryJIOBaHHI  CYCHNUIBHUX  BIJIHOCHUH
MYyCYJbMaHChKUM Ta MO3UTUBHUM IPaBOM; 7) BUHUKAE moTpeda y GopMyBaHHI
MeXaHI3My B3a€MO/II1 MyCyJIbMaHChKOI'O Ta MIO3UTUBHOI'O TPaBa.

VY mpolieci MOAANBIINX HAYKOBUX PO3BIJIOK, BKIMBO 3BEPHYTH yBary Ha
OpoLEeCy CeKyssIpu3alii Ta JAeceKyisipu3alii B OKPEMHUX MYCYJIbMAaHCHKUX

JepKaBax.
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