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KOPYIIIVHI PUSUKU Y HEINTPABUJIBHOMY 3ACTOCYBAHHI
MMPAKTHKHU €BPOINENCBHKOI'O CYY
KOPPYIIIIMOHHBIE PUCKH B HEITPABUJIbHOM NIPUMEHEHUH
IMPAKTUKHA EBPOIIEMCKOT O CYJIA
CORRUPTION RISKS IN WRONG APPLICATION TO PRACTICE OF
THE EUROPEAN COURT OF JUSTICE

Anomauia. 32i0H0 3 HA36010 Y cmammi  pO32NAOAEMbC  NUMAHHS
HAS8HOCMI  KOPYNYIUHUX PUSUKIE Y HEeNpasuibHOMY 3ACMOCYBAHHI CyOamu
npu posensoi cnpaeé npakmuku — €6ponelicbko2o cyoy 3 npag J0OUHU.
Hazaoaemo, wo 6ionosiono oo cmammi 17 3axony Ykpainu “Ilpo euxonanmus
piueHb ma 3acmocysanns npakmuxu €eponeucvko2o cyoy 3 npag aoounu" 6io
23 nromoezo 2006 poky cyou 3acmocogyioms npu posenaoi cnpas npakmuxy Cyoy
aK Oxcepeno npasa. llepexioni nonoxcenHs yvo2o 3akoHy , wo Oi€ 8 YKpaiui
Oinbue oecsimu poKie, MiCmsams NPUNUCU U000 0008'SA3KY BAHCUMMISL 0ePIAHCABOIO
3ax00i8 WOO0 BKIOUEHHS NUMAHb 080100iHHA nonoxcennamu Kouwsenyii ma
npakmuxu Cyody 00 6umoz npogheciiino2o pieHA OKpemux Kamezopit cy0o0is.
Cmanom na 19 xeimusa 2018 nio uac oghiyitinoco eiokpumms npoexmy Paou
E€sponu «lliompumxa eukonanHs Yxpainor piwens €8poneticoko2o cyoy 3 npas
JIFOOUHUY, Bepxoenuti  Cyo  eusnas, wo NPAKMUKQ €CIl
spaxosysamumemvcsi 0751 POpMy8anHs €OUHOI CYO080I NpaKkmukKu, 30Kpema, i
0Nl MiHIMIzayii 36epHeHb VKpaincokux epomaodsn oo €CIIJI. Buknadene dae
niocmasu Oitimu BUCHOBKY, WO 00 Yb0o2o yacy 6 YKpaini He OY10 CMBOpPeHO
nepeoymosu 0 3MeHUleHHss 4ucia 3as6 00 €8ponelicokoco cyoy 3 npas
JIOOUHU npomu YKpainu, 00 uucia sKux, 6e3 CYMHIBY, HANeHCUmb HAGUAHHS]
npogecitinux cy00ie¢  npasuIbHOMY 3ACMOCYBAHHIO KOHBEHYIUHUX NOLONCEHb
npu pozensidi cnpas. Hamomicms cydoea npakmuka 3aceiouye MOMCIUBICID
3acmocy8amnHsi NpeyeodeHmMHUX BUCHOBKIE HeB8IONO08IOHO IX 3Micmy, W0 6KA3YE

npo HAABHICMb KOPYNYIHUX PU3UKIG ) cyOdiscbkomy poscydi. Tak, y cmammi
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PO3KpUMO CYMHICHULL 3MICI KOHBEHYIUHUX NOJIOMCEHb, CPOPMOBAHUX ) NEBHUX
npasosux cumyayisax (kaszycax) ma 301UCHEHO aHani3 ix 3acmocyeants 6 Ykpaini
Ha npukaadi nocmanog Bepxosnozo Cydy Vkpainu (Huni — Bepxoenozo cydy)
3a ocmauHi Oekinbka pokxie. Ha niocmasi npogedenoco  ananizy 3pobneno
HACMYNHULL  BUCHOBOK: HENpPAGUIbHE 3ACMOCY8AHHA NPABOBUX BUCHOBKIG
€sponeticokoeo Cyody 6 O0OHUX BUNAOKAX € HACIIOKOM HenpasuibHO20
MIYMAYEHHA 1X 3MICMY, 8 IHWUX — NPOABOM KOPYNYil.

Knwuoei cnosa: mupne 60100iHHA MAUHOM, JNe€2iMUMHI OUIKYBAHMHA,
HEe3aKOHHICMb HAOYymms npasa 61acHOCmi,  8MPYUAHHS 0epxHcasu 8 Npago
61ACHOCMI, BIOCYMHICMb MOomueayii, cy0oea OUCKpeyis, KOPYRYIUHI pPU3UKU,
HeobIpyHmosane 3acmocyeéanus npakmuxu €gponeticokoco Cydy 3 npas

JIOOUHU.

Annomayun. Co2iacHo HA36AHUIO 8 CIAMbe PACCMAMPUBAEMCI 80NPOC
HAIU4usi KOPPYNYUOHHBIX DUCKOE 8 HENpAGUIbHOM NPUMEHEeHUU cyoamu npu
paccmompenuu Oen npakmuku FEeponelickoeo cyda no npasam uenogexa.
Hanomnum, umo coenacno cmamve 17 3akona Yxpaunvr "O evinonnenuu
pewenuil u npumeneHuu npakmuxu Eeponetickoeo cyoa no npasam uenosexa"
om 23 ¢hespans 2006 cyovl npumensiom npu paccmompenuu O0eil NpaxKmuxy
Cyoa kax ucmouyHuk npasa. Ilepexoouvie nonodceHus 3mo2o 3aKoHa,
Oeticmeyem 8 Ykpaune Oonee Oecamu Jjem, cooepicam npeonucamus oo
00513aHHOCMU  NPUHAMUSA  20CYOAPCMEOM Mep NO  BKIIOYEHUID  B0ONPOCO8
oenadenus nonoxcenusimu Komsenyuu u npaxmuxu Cyoa c¢ mpebosanusmu
npogheccUoHanbHO20 YPOBH OmMOenbHblX Kamezopuil cyoeti. Ilo cocmosinuto Ha
19 anpensa 2018 6o spems ogpuyuanvroco omkpvimus npoekma Cosema Eeponvi
«lloodepaicka evinonnenuss Ykpaunou pewenuti Eeponetickozo cyda no npasam
yenogexa», Bepxosuviti Cyo npusuan, umo npakmuxa ECIIY  6yoem
Yyuumsi8amuvcs 0Jisi POPMUPOBAHUSL OUHOU CYOEOHOU NPAKMUKU, 8 MOM YUcae U

Ol MUHUMU3ayuu oopawjeHuti ykpauuckux epaxcoarn 6 ECIIY. H3znoocennoe
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oaem OCHOBAHUSL COelAmMb 8bl8OD, UMO K 3MOMY 8peMeHUu 6 Ykpaune He Obviiu
CO30aHbl NPEONOCHLIKY 05l YMEeHbUEeHUs. Yucia 3asenenutl 8 Eeponetickuii cyo
no npaeam uenosexa Npomus YKpaumel, 8 HUCIO KOMOPHIX, HECOMHEHHO,
omHOCUmMCs 0byueHue npopeccuoHanbHbiX cyoell NPAGUTbLHOMY HPUMEHEHURO
KOHBEHYUOHHBIX NOIONCEHUL NPU PACCMOMPeHUU 0ell. 3amo cy0ebHas npaKkmuka
NOKA3b18AE€N BO3MONCHOCHb NPUMEHEHUS NPeyeOeHmMHbIX 8bl60008 He NO UX
CO0epPIHCAHUIO, YKA3vleaem O HAIUYUU KOPPYNYUOHHLIX DUCKO8 8 CYOeliCKOM
yemompenuu.  Tax, 6 cmamve PAcKpulmo  CYWHOCMHOE — COOepicanue
KOHBEHYUOHHBIX — NOJLONCEHUN,  CLONCUBUUXCA 8 ONPeOeleHHbIX NPABO6bIX
cumyayusax (Kazycax) u ocywjeCmeier auaiu3 ux npumeHenus 8 YKpaune Ha
npumepe nocmarosneHuti Bepxosnoco Cyoa Vkpaumwi (Hvine - BepxogHozo
cyoa) 3a nociedHue Heckoavko aem. Ha ocnosanuu nposedeHH020 aHanusa
coenam cnedyrowuil 8bl600. HenpasuibHoe NpUMeHeHUue Npasosbix 3aKI0UeHUll
Esponetickoco Cyoa 6 00HUX cuyuasx AGNAemcs cle0cmeuem HenpasuibHo20
MONIKOBAHUS UX COOEPAHCAHUSA, 8 OPY2UX - NPOSABILEHUEM KOPPYRYULU.

Kniueevie cnoea: muproe 6radeHue UMYWeCcmeom, JecUmuUMHble
0JMCUOAHUs,  HE3AKOHHOCMb  NpuobpemeHuss  npasa  cOOCMBEHHOCMU,
eMeuamenspCcmeo  20cyoapcmea 8 Npaeo  COOCMEEHHOCMU, OMCYMCmEue
Momusayuy, cyoeOHas OUcKpeyus, KOPPYNYUOHHblE PUCKU, HEOOOCHOBAHHOE

npumenenue npakmuxu Eeponetickoeo Cyoa no npasam uenogexa.

Summary. According to the title the article is concerned with the issue of
corruption risks in wrong application to consideration of a trial practice of the
European Court of Human Rights. As is known, according to the article 17 of
the Law of Ukraine “Implementation of judgments and application to practice of
the European Court of Human Rights” from February 23", 2006 courts adopt
practice of the European Court as a source of law. Transitional dispositions of
this law, which is in force in Ukraine for more than 10 years, contain provisions

towards the obligation of the state to take measures for inclusion of issues of
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mastering the principles of the Convention and the practice of the Court for
professional level requirements for certain categories of judges. On the 19" of
April during the official opening of the European Council's project
“Maintenance for implementation of the FEuropean Court's judgments by
Ukraine”, the Supreme Court recognized that practice of the European Court
would be allowed for formation common jurisdiction, in particular, to minimize
appeals of Ukrainian citizens to the European Court. So, prerequisites have not
been created thus far, for reducing the number of applications to the European
Court of Human Rights against Ukraine, it includes special training for
professional judges on the correct application of the Convention's provisions in
dealing with cases. Instead, judicial practice certifies that precedent finding
can't be applicable in accordance to their content, which indicates to the
corruption risks at the judge's discretion. Thus, the article exposes the content of
conventional provisions, which were formed in certain legal situations (casuses).
Also, there was analyzed its application in Ukraine on the example of Supreme
Court's decisions during last years. On the basis of the analysis, the following
conclusion was drawn: the wrong application of the legal conclusions of the
European Court in some cases results in the misinterpretation of its content,
while in others it is a manifestation of corruption.

Key words: peaceable possession, legitimate expectations, illegal
ownership acquiring, state interference in property rights, lack of motivation,
judicial discretion, corruption risks, groundless application to the practice of the

European Court of Human Rights.

IlocTtanoBka mnpodJemMu. CyuacHa HayKkoBa JIOKTpUMHA TMOJALISAE
KOPYIILIMHI PU3MKU Yy CYAOBIA CHCTEMI Ha JBI CTafli: Ti, IO IIFOTh HA MOMEHT
OPUMHATTS Cy[IJl HAa TOCaay Ta Ti, MO MJIIOTh O€3MOCepeHBO Yy MpoIleci
nepeOyBaHHS CyaJl Ha 3aiiMaHii mocasi. JIucKpeliiHi MOBHOBaKEHHS CYJIII

BIJIHECEHO JI0 BHYTPIIIHIX KOPYNIIIHHUX PU3UKIB CYIOBOi CHUCTEMHU. 30Kpema,
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HAyKOI0 BM3HAETHCS, IIO0 Ha CYIAIBCBKY JUCKPElil0  BIUIMBAIOTh IIEBHI
OCOONMMBOCTI CcaMOi CHOpaBH, 30KpeMa 1ii CKJIAIHICTh, HEOJHO3HAYHICTh
BHUCHOBKIB, CYINEpPEYHICTh JIOKa3iB, KOJU Tepel CYAJel0 IocTae mpodiema
BUOOPY HE JIMIIIE MK 3aKOHHUM W HE3aKOHHUM PIIICHHSAM, a 1 MK JeKIJIbKOMa
pIIICHHSAMH, KOJH KOXKHE 3 HUX (POpPMaJIbHO BIAMOBIZA€ 3akoHy. Ta B paMKax
MOCTABJICHOI MPOOJIEMH HTHUMEThCS PO TMIJCTAaBH CYAJIIBCHKOTO BHOOPY MIiX
pilIeHHsAM, K€ (OPMaJIbHO BiJIMOBIAA€ 3aKOHY Ta PILIEHHSM, IO BUXOAWUTH 32
Horo Mexi, oJJHaK MOXe OyTH MEPEKOHJIUBO OOTPYHTOBAHUM KOHBEHIIMHUMHU
MIOJIOKEHHSIMHM B 1HTEpecax OMHIET 13 CTOPIH CIIPaBH.

Hapaszi B VYkpaiHi BiCYyTHI  JOKTPUHAJbHI JOCIIJPKEHHS HasBHOCTI
KOPYHIIIHHUX PU3UKIB Yy HEMPaBUILHOMY 3aCTOCYBaHHI HalllOHAJTLHUMU CYIaMH
MpeLeneHTHOI pakTuku €Bponericbkoro Cyny 3 mpaB JIFOIWHU, TPOBEICHOTO,
Hacammepea, 3 BUKOPUCTAHHSIM EMIIIPUYHOTO METONy Mi3HaHHS (BUBYEHHS
CyoBOi1 mpakTuku). OCKIUIBKH pillleHHS €BPONEHCHKOTO CyIy € JDHKepesioM
1paBa, BAKJIUBO JOCIIAUTH MOTHBALIIO IX 3aCTOCYBaHHS B CyIOBOMY DIIICHHI
B KOHKPETHIHN CrpaBi, 30KpeMa, YH CIPSIMOBaHA BOHA HAa IMIUIEMEHTAIlIO0 CYTI
KOHBEHI[IWHUX TIOJIOKEHb B TPABOBE KUTTS YKpAiHU , YU KEpOBaHA I1HIIOIO
METOIO.

AHAaJIi3 OCTaHHIX J0cJiKeHb i mybJikaniii. /o mpobiaeMu KopyinHIX
PHU3HKIB 3arajoM, Ta y CyJIOBIM CHCTEMI, 30KpeMa, y CBOIX Mpalsix 3BEpTaIUCh
Takil 3apyOixHI HaykoBIll, ik M. AOpamoBa, O. AOpocumoBa, J[. Anbs0iHi, A.
bypog, JI. Bockooutosa, JI. I'abpiens, JI. I'eBeminr, C. I'ypieBa, P. I'pin6epr, I1.
Jlxepeni, 11. Kabanos, I'. Kanyrin, A. Kupnuusnikos, I. Knsmkin, M. Konokonos,
C. Jlincer. IlpencrtaBHHKaMu BITYU3HSAHOI HAYKOBOI JIYMKH, SIKI 3aiiManucs
po3pobsiennsim 1iboro nutanHs € FO. baymin, B. Jonexan, O. Jlynbcbkuid, A.
3akamok, B. 3enenenpkuii, B.Kypuno, O. Kaneman, M. Kamnuk, O. Kamina,
JI. Jlo6otiko, 1. Mapoukin, O. Mapoukin, H. Marwoxina, M. Mensauk, JI.
Mocksuu, [. Hazapos, B. Hactiok, €. HeBmepxuupkuii, B. Hop, O.

OscsanikoBa, C. Owmensuenko, O. Osuapenko, 10. Ilonsucekmii, C.
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[Mpunyuskuii, I1. Tlantamienko , M. Pynenko, A. Peapka, A. Cadonenko, B.
Cepmtok, C. Cepnorin, B. Tartiit Ta ia1mmIi.

dopmyJloBaHHA wijieil crarTi. MeTolo CTaTrTi € JOBECTH HAaSBHICTH
KOPYHIIIHHUX PU3UKIB Yy HEMPABUILHOMY 3aCTOCYBAaHHI HalllOHAJTLHUMU CYJIaMH
IpeleneHTHol npakTuku €Bponeiickkoro Cymy 3 NpaB JIIOAWHU Ha MPUKIIAAaxX
po3misay cropiB y cdepl BITHOCHH BIACHOCTI.

Buknan ocHOBHOro Marepiany. 3aralbHOBU3HaHUM € BUCHOBOK IO Te€,
II0 CHCTeMa IMpPElEACHTHOrO MpaBa pPOOUTH MPO30pOI0 1 MepenadadyBaHOIO
CYIOBY CHCTEMY, OCKUIBKHA CyJ HMXKYOTO PIBHA HE 3MOXKE 3a aHAJOT1YHUX
00CTaBHH BIJICTYIMTH BIiJ MPaBUJIa, 3aKPIIUIEHOTO B LbOMY pIIIEHHI. 3a TaKUX
OOCTaBUH BTpaya€ CEHC YMHUTH TUCK Ha CyJ, 3MEHILYETbCS KUIBKICTh CKapr i
3HM)KYETBCSL PIBEHb KOPYMI[li, OCKIJIBKH HIXTO HE 3MOXKE JIATH B aHAJIOTIYHIN
CIpaBi 1HAKILIE, SIK Y TOMEPEaHIN.

Bixe Oinmpme 10 pokiB cymoBa MpakTUKa YKpaiHu Ha mijacTaBi cT. 17
3akony  VYkpainu "lIpo BUKOHAaHHS pIllIEHb Ta 3aCTOCYBAaHHS MPAKTUKH
€Bporneiicbkoro cymy 3 npas Jronuau" Big 23 mrororo 2006 poky [1] pyxaeTses y
HamnpsMKy BUKOPUCTaHHS OOOB'S3KOBUX TMpaBWUJI TMOBEAIHKM Yy THUIIOBUX
cuTyauiax, chopmynboBanux y pimeHHsx €CILUL

Ta cymoBa cucrema Tak 1 He cTaja mepeadadyBaHOI, OCKUIBKH IS
BMOTHBYBAHHS IPUUHATUX PIlIEHb KOHBEHI[IHHI OJIOKEHHS B OKPEMHX CITpaBax
3aCTOCOBYIOTHCSl CYIsiMA a00 y CIIOTBOPEHOMY TJIYMau€HHl, HDK Te, fKe
HacmpaBal Oylno y HHX 3aKjaJieHO, a00 HE 3aCTOCOBYIOTHCSl y PO3IIISII THUX
CIpaB, JI€ BOHU € HEOOXITHUM JIKEPEJIOM IpaBa IJisi BPETyJIIOBaHHS CHIPHHUX
BIJIHOCHH, OCKIJIBKH 3aKOH, III0 1X PETYNIOE, HE € CIpaBeIIMBUM a00 K B3arai
BiIcyTHIN. HanMmipuuii ¢opmanizM mnpu JOCTyHi JO CyAy BCiX IHCTaHIIIMH,
TPUBAIOUYMI O1NIbIIE JECATH POKIB KOH(MIIIKT FOPUCIUKIIIH, BIBEPTE ITHOPYBAHHS
3MICTOM KOHBEHLIMHHUX TIOJIOKEHb, BCS L CylOBa TPAKTHUKa 3HIXKYE PIBEHb
JICTITUMHOCTI OpPTaHiB CY/IOBOI BJIaJM Ta HIBEIIOE METY MPUUHATOTO0 YKpaiHOIO

3akony [1] - 3amob6irtu momanpmuM mopyineHHsM KonBenmii  [2] 1, sk
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HACJIJOK, 3amoOirTd  MOAAJBIIMM aHAJOTIYHMM TIOPYIIEHHSAM Ha CTajli
BUKOPHCTAHHS HAIllOHAIBHUX 3aCO01B MPABOBOTO 3aXHCTY IIPaB.

[IpyuriH  TaKOro MPaBO3aCTOCYBaHHS KOHBEHIIWHHUX  IOJOXKEHb €
nekiibka. Ta aBTop BUOKPEMITIOE OJIHY 3 HUX - 1€ HEBKUTTS Ha 3aKOHOJABUOMY
piBHI JOCTaTHIX  3aXO[iB  MIOJ0  BKJIIOYCHHS  MHTaHb  OBOJIOAIHHS
nonoxkeHHaMu KonBenuii  ta npaktuku Cymny g0 mporpam — MEpBUHHOI
MiATOTOBKK Ta MiABUINCHHS KBamidikamii CyaaiB, sk e Oyno mnepeadadeHo y
NPUKIHIIEBUX MOJOXKEHHAX 3aKoHy [1].

I six Hacmiok, B YKpaiHi He BigOynaacsa IIMOOKa IMIJIEMEHTAIlis CY/I0BOi
MpaKkTUKK €BPOIMENCHKOTO Cy/ly B IPaBOBE KUTTS, a JIUILIE CTBOPEHA ii IMiTaIlis
y crocid MeXaHIYHOTO MOCHJIAHHS Ha BIJMOBIJHI pillieHHS cyny [3] B cymoBUX
aKTax , Ta, B OKPEMHUX BHUIMAJKaX, JAJICKO HE IO CyTi IUX PIIICHb.

[TuTaHHsS TPaBUIILHOCTI 3aCTOCYBAaHHS HAI[IOHATHPHUMU CydaMU MPAKTHKU
€BpONENCHLKOTO Cyly 3 TpaB JIOAUHU Majo O MPUBEPHYTH yBary, mepemyciMm
BepxoBuoro Cyny Ykpainu, OCKIJIbKM OCTAHHSI € OPIEHTUPOM 17151 3a0€31eUeHHS
CTaJOCTI 1 €IHOCTI CYJOBOi MPAKTHUKW MPAaBO3aCTOCYBAHHS 3aKOHOJABCTBA
VYkpainu. Cym, xoua 1 He Ji€ SIK 4eTBepTa 1HCTAHIlIA, OHAK BIPaBl CTABUTH
pillIEHHS] HAI[IOHAJIbHUX CYHAIB MiJ CyMHIB Ha MiAcTaBl NyHKTY | crtarti 6
KonBenmii, sKmo iXHI BHCHOBKM MOXKHA BBa)KaTH CBaBIIbHUMHU a00 SBHO
HeoOTpyHTOBaHUMU [4].

Ta exkcnepru, sKi miAOWBaIU  Pe3yabTaTd MOHITOPUHTY  CTaHy
HE3JICKHOCTI CYIIIB, MPOBEJACHOTO 3a iHiIaTuBo Pamu cynniB Ykpainu
BIITKY 2012poKy, 3BEpHY/IM yBary Ha BiJICYTHICTb Yy CYIOBIA CHUCTEMI JIEBUX
MPaBOBUX MEXaHI3MIB 3a0€3MeUeHHs OJHAKOBOTO 3aCTOCYBAHHS 3aKOHO/IaBCTBA
Ta (hopMyBaHHS CTAOUTBHOI CyI0BOI MPAKTUKH 3aUIsl YHEMOXKJIUBIICHHS BILTUBY
Ha CYJIM Ta CYJIIB, IO MOPOKYIOTh (PaKTH CyJOBOTO peliepcTBa 1 TaK 3BaHOTO
«BHOIPKOBOTO MpaBocyaasn» [5].

Bapro Bim3HauuTH, mo craHom Ha 2012 pik (axTtuyHO HuUIoCAs MNpo

BIJICYTHICTh €JIMHOI CYJOBOi TPAKTHUKKA MPABO3aCTOCYBAHHS HAaIlIOHAIHHOTO
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3aKOHOJIAaBCTBA, a HE MpakTUKu €Bpomeiickkoro cyny. OpHak B ILUJIOMY
BHCHOBOK € 3arajJibHUM 1 O TPaBO3aCTOCYBAaHHS KOHBEHIIIHUX MOJI0KEHb.

Komentyroun y 2013 pomi pe3ynbratd MPOBEACHOTO MOHITOPHUHTY
HE3JIeKHOCTI CyniB, oulibHUK BepxoBHoro Cyny Ykpainu, mocuiarouuch Ha
pimeHHs €Bporneiicbkoro cyay 3 npas Joanau «bpymepecky npotu PymyHiiy,
3BEepHYB yBary Ha Te, 1110 3a0e3MeYeHHsI €JHOCTI CyAOBOi MPAKTUKUA MOTPIOHE
TOMY, II0O BOHO € HIYMM IHIIUM, SIK peai3ali€lo MPUHIMITYY TPaBOBOI
BU3HAYCHOCTI, SKUM 3a0e3ledye IPOTHO30BAHICTh CYIOBUX PIIICHb 1
CTaOLIBHICTh IPABOBOIO pery/roBanus [6].

[{ikoM MOAIISAIOYM BUIIEBUKIAJEHI JOBOJAM, AaBTOp  BBaXae, IO
HEMOXJIMBO JOCSITHYTH €THOCTI PABO3aCTOCYBaHHs MO CyAOBIH BepTHKaml 0e3
HAJIEXKHOI MOTHBAIli pilIeHb HAWBUIIOTO CYIOBOTO OpraHy Jep>KaBH
30pi€EHTOBAHOI Ha IOPUIMYHI KaHOHM €BPOMENWCHKOTO MPABOBOTO MPOCTOPY,
OCKUIBKH TIPEIIEJIEHT CTa€ JHKEPEJIOM MpaBa HE TIJIbKU B CUJIy CTAaTyCy OpraHy,
10 KOT0 CTBOPUB, a 1 3 OISy HA MOTO MEPEKOHIIUBICTD [7].

Bigomo, mio koHmemnmis «wMaitHa» B posyMmiHHI crtarti 1 Ileproro
IPOTOKONY 70 €BpONEHChKOi KOHBEHIIIT 3 MpaB JIOAUHU Ta OCHOBOIIOJIOKHUX
CcBOOO/, sIKA OXOIUIIOE IITy HHM3KY €KOHOMIYHUX IHTEpeciB (aKTUBIB) — SIK
MaTepiaJibHUX, Tak 1 HemarepianpHuX [8]. BaxknuBo mam'statu , mo y 3akoHi
VYikpainn No 3477-1V «lIpo BHKOHaHHS pilieHh Ta 3aCTOCYBaHHS MPAKTUKH
€BpONENCHLKOTO Cyay 3 TpaB JIOAUHW» (3 TONAJIBIIMMU 3MIHAMH) HEMae
MOJIOKEHb, AKI O 3a00poHsIM 3acTocoByBatd pimeHHs 4u yxBamu C€CII,
MOCTAHOBJICH] 1100 1HIIKUX KpaiH.

st cynoBOi TpakTUKM YKpaiHM HAWOUIbII TPOOJIEMHHM BHSBUIIOCS
3aCTOCYBaHHS pilleHHST €BPONEUCHKOrO Cydy 3 MpaB JIIOAWHU BiJ 24 4YepBHS
2003 poky y crnpasi «Ctpetu npotu Crionmydenoro Kopomisctay (Stretch v. the
United Kingdom) [9].

Sk BOaUa€eThCS 3 1IHOTO PIIICHHS 3asBHUKY Y CIPaBi HE OYJIO MPOJIOBKEHO

JIOTOBIP OpPEHJM 3€MEJIbHOI TIJISHKM MICHA 3aKiHYeHHsI CTPOKYy Horo maii, He
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JTUBJISTYMCH HA TE, 110 JOTOBIP Take MpaBo mnependayan, a MopyuieHb 3000B'13aHb
3 00Ky 3asIBHHKA JIOMYIIECHO He OyI10.

Buxonstun 31 3micTy myHKTIB 32-35 1pOro pilieHHS MaiHOM y 3HAY€HHI
crarti 1 Ilporokomy 1 no KouBeHIii BBakaeThCcsi 3aKOHHE Ta OOIpyHTOBaHE
ouikyBaHHs HaOyTm MaitHO a00 MaifHOBE MPABO 3a JOTOBOPOM, YKJIAJICHUM 3
OpraHoM IyOI1YHOT BIaH.

HezacrocyBanHs uTOBaHOTO pilieHHS €Bporeicbkoro cyny BepxoBHuM
CynoMm VYkpainu s 3aXUCTy IpaBa OpEHIapsi Ha TMOHOBJEHHS JOTOBOPY
OpEeH/U 3eMJIi JepaBHOI (HOPMH BIACHOCTI HA HOBHI CTPOK 3a MPHUIIUCAMU CT.
33 3akony Ykpainu “Ilpo openay 3emmi”, posiiHeHo cyaneto M.I'ycakom, sik
HecnpaseauBicTs [10].

Ta pimenns y cnpasi «Ctpety npotu CnonxyuyeHoro KoposiscTBa» HaOyi1o
IIMPOKOTO 3aCTOCYBAaHHSI HALIIOHAJIbBHUMH CyJaMU IIPU BUPILIEHH] CHOPIB 00
mpaBa OpeHJAM 3€MENbHUX JUISHOK (HEpyXOMOro MaiHa) Jep’kaBHOi abo
KOMYHaJIbHOT BJIACHOCTI Ta IIO0 HAOYyTTd MNpaBa BIACHOCTI Ha HUX uepe3
BUCHOBOK CBpONEHCHKOrO Cyly IpO T€, IO «HAAGHICMb NOPYUIEHb 3 OOKY
op2any nyoOniuHoi 61a0u npu YKAa0eHHI 002080py WL000 MAUHA He MOce
Oymu niocmaeoro 0711 no30a61AeHHA Ub020 MAUHA THWMOT 0coOU, AKA HCOOHUX
nOpyuieHb He GUUHUNAQ) .

[IpouutyBaBmin y panekomy 2007 poui y BIAMOBIAHIA YacTHUHI 1€
pitieHHss €BpONENHCHKOrO Cyy y CIOpi, 110 BUHUK 3a pe3yJbTaTaMu KOHKYPCY 3
npofaxy nakera akuiii BAT "Hikononbcbkuit 3aBon depocruiaBiB", BepxoBHuii
Cyn Ykpainu MOTHBYBaB MiJCTaBU MO0 3aCTOCYBAHHS TAKUM YMHOM:” cami no
co0i oonyuwieni opeanamu nyoniunoi e1a0u nopyuieHHa pU BU3HAYCHHI YMOB
Ta TMOPSAKY TNPUBATU3ALIT He Moycymb Oymu 0e3yMO6HON RIOCMABOI0 IS
BU3HAHHSI  NPUBAaTU3AI[IMHUX  JOTOBOPIB  HEAINCHUMH, noeepHeHHs
NPUCAMU306AHO20 MATIHA 0EPIHCABL 8 NOPYUIEHHA NPABA 6]IACHOCHI NOKYRUAL,
SKIO BOHU HE JIOMYIIEHI BHACIIOK BUHHOI, IPOTUIPABHOI MOBEIIHKHA CaMOTO
nokymist” [11].
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B nonanemomy, a e nepion 2013-2017 pokis, BepxoBuuit Cyn Ykpainu

Io4aB KOHCTATyBaTu BUIIAAKKU 3d4CTOCYBAHHA CyJdaMHW HUKYOIO piBHH piHIeHHﬂ

y cnpaBi «Ctpetd nporu CrnionydeHoro KopomiBcTBa» HEBIIMOBIIHO 10 HOTO

3MICTY, TIPO 1110 JOBOJATH HACTYITHI HOTO BUCHOBKH:

pimieHHs €BpONEHCHKOTO Cyay HE MOXe OyTH O€3yMOBHHUM IpELeICHTOM
OpU PO3MIIAJl CHpPaBH, /i€ BUOYTTS 3€MENIbHOI JUISHKH 3 KOMYHAJIbHOI
BJIACHOCTI Yy TpHBATHY BiAOyJIOCS HE3aKOHHO 1 IIISXOM BUYWHCHHS
KpUMiHAIBHO KapaHux mii [12];

ICHYIOTh BIMIHHOCTI MiX pIIIEHHSM €BpONENHCHKOTO Cydy y CIlpaBi, B
K1 3aKOHHE TMOXO/KCHHS MailHa 0COOM HE OCIOPIOETHCS, 1 CIpaBaMu
CTOCOBHO T1030aBJICHHS OCOOM BIJIACHOCTI Ha MaiHO, sike HalyTe
37I0OYMHHUM [UISIXOM a00 CTOCOBHO SIKOTO IPUITYCKAETHCS, 1[0 BOHO OYyI0
npuaoaHe He3akoHHO [13];

BHCHOBOK IPO 3aJ0BOJICHHS 3asBU CTpeTd HE MOBUHEH OyTH I CYLy
0€3yMOBHO  OOOB'S3KOBMM  "KEPIBHMIITBOM 10  [1i",  OCKUIbKHU
MPaBOBIJHOCUHU, TIOB'sI3aHl 3 BHOYTTAM 00'€eKkTa 13 KOMYHaJIbHOI
BJIACHOCTI, CTAHOBJISTh CYCIUIbHUN MyONIYHUNA 1HTEpEC, a HE3aKOHHICTh
pILIEHHSI OpraHy MICLUEBOr0 CaMOBPSIYBaHHS , HA MIJCTaBl SIKOTO 00'€KT
BUOYB 13 KOMYHAaJbHOI BJIACHOCTI, TaKOMYy CYCHIJIBHOMY I1HTEpECy He
BiAnoBigae [14];

0€3I11ICTABHUM € TOCUJIaHHS Ha PIlIeHHs €BPONEICHKOro CyIy y CIpasi,
B K1/ BCTAHOBJIEHO HE3aKOHHICTh HaOyTTs 0COOOI0 TMpaBa BIACHOCTI Ha
3eMebHY JUISTHKY JJisi OyAdiBHMIITBA 1 OOCIYrOBYBaHHS >KMTJIOBOTO
OyIMHKY, TOCIOJIapChKUX OyiBenb 1 crmopya 1wiomero 0,25 ra 3amicTh
BCTaHOBJICHUX 3akoHOM 0,12 ra [15];

HEBUIIPABIaHUM € 3aCTOCYBaHHS HaIliOHAJbHUMH CydaMH  PIIICHHS
€Bponeicrkoro cyay ©0e3 BCTAHOBJICHHS JIIMCHOCTI BOJICBUSBIICHHS
ocoOM Ha CTBOpEHHS (PepMepChKOro rocroaapcTBa, TOOTO UM HACTIpaBi

BUHUKJIM Ta ICHYIOTh 3aKOHHI CIOJIIBaHHS 0cCOOM  Ha 3iIHCHEHHS
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MalHOBOTO IMpaBa - OPEHAY 3€MJIl, YA BBAXKAIOTHCS TaKl CIOJIBaHHS

NPaKTUIHUMU Y CBOiH peaizamii [16];

- JUIA 3aCTOCYBaHHS PIIICHHS €BpoONENCchrKOT0  Cyay  HEOOX1THO
BCTAHOBUTHU HAsBHICTb THUX OOCTaBUH, SIKI € MIJACTaBOIO IJIsi HOTO
3aCTOCYBaHHS y KOHKPETHii cripasi [17];

- pimeHHs €BpOoNerchKOro cyay HeOOX1THO HE IIMTYBaTH, a 3aCTOCOBYBATH,
OCKIJIbKM TPaBOBIAHOCHHH, MOB'sI3aH1 3 BUOYTTAM 3€Meb 13 JIep:KaBHOI
BJIACHOCTI, CTAHOBJISITh «CYCIUIBHUNY», «IIYONIYHHI» 1HTEpec, a
HE3aKOHHICTH (Y pa3si ii BCTAHOBJIEHHSI CY/IOM) PIIICHHS OpPTraHy MiCII€BOTO
CaMOBpSAYBaHHsS, Ha MIACTaBl SIKOrO 3€MelbHa JAUISIHKAa BHOyma 3
JIep>KaBHOI BJIACHOCTI, TAKOMY CYCIIUJIbHOMY 1HTepecy He BianoBigae [18];

- ITHOpPYBaHHS pilIeHHS E€BPONENUCHKOrO Cydy Ma€ MICLHE Y BHUIAAKY
HEBpaxyBaHHS CyJOM I[E€PEBAXHOIO IEpel IHIIMMH Oco0aMH TpaBa
HalimMaya, SIKUH HaJIeXXHO BUKOHYE CBOi OOOB'SI3KHM 3a JOTOBOPOM Haiimy,
Ha YKJIaJIJaHHs IOTOBOPY HaiiMy Ha HOBHiA cTpok [19].

BuiienaBenieHi BUIMAIKU 13 CYI0OBOT MPAKTUKH TEPEKOHIUBO JTOBOISTH
MOKJIUBICTh 3aCTOCYBaHHs pimieHHs1 y crpaBi «Ctpery npotu CromydeHoro
KopomniBcTBay Bcymeped myOaiyHOMY — MOPSIAKY HAOyTTs TMpaBa OpEHIU
/BIACHOCTI Ha MaWHO  JIepXKaBU/TEPUTOPIaIbHOI TPOMaaAW  3a PIIICHHIMHU
oprasiB myOII4HOI BIaAM Ta YKJIAJEHUMHU Ha iX mijcTaBi npaBounHamu [20].

VY 2015 porri ydacHUKHA MIXHApOAHOI KOH(epeHIii 3 mpaBa BIACHOCTI Y
BHCHOBKAX Ta PEKOMEHMIAIIISIX IOJI0 MUTaHb, OB’ SI3aHUX 13 IIPaBOM BJIACHOCTI,
3aXMCTOM MpaBa Ha MUPHE BOJIOJIIHHS MaHOM Yy MpakTUlll €BPONEHUCHLKOTO Cyay
3 MpaB JIOIMHU, & TAKOK OKPEMHX aCIIEKTIB PETyIIOBaHHS BITHOCHH BJIIACHOCTI
Ta 3aXHCTy MpaBa BIACHOCTI B YKpPaiHCHKOMY 3aKOHOJIABCTBI BHM3HAIH, IO
pimennss €CIUI y cmpaBi «Ctperu npotu Cnomyuenoro KopomiBcTtBa» B
JKOJHOMY pa3i HE € JOCTaTHbOK TEPEIIKOI0I0 Il BUTPEOyBaHHS B 0OCOOH
HE3aKOHHO W HEJ0OPOCOBICHO BiAUYKEHOTO MaiHa. SKIIO CylIOoM yCTaHOBJICHO

HE3aKOHHICTh HaOyTTS MpaBa BJIACHOCTI, BIJICYTHI MiJCTaBU 3aCTOCOBYBaTH
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KOHIIETIIIIO «IETITUMHUX O4YiKyBaHb» a00 HajaTh id IepeBary IMOPIBHSIHO 3
HopMmami cT. 19 Koncrutyuii Ykpainu ta LusineHoro komekcy Ykpainu (mami —
LIK Vkpainn) npo HaOyTTs mpaBa BiacHocCTi [21].

ExcrniepT, siki oriHioBaJin €(EKTUBHICTh MPOBEACHUX B YKpaiHi CyIOBHUX
pedopm y 2016 polti, BUSBHIA KOPYMIIIHI pU3HKHU y I€B’ATH cdepax CyrnoBOi
BJIQ/IM, SIKI MOXKYTh MPU3BOAUTH JI0 KOPYMIIOBAHOCTI CY/JJIB, @ TaKOK BU3HAJIH,
10 HasBHICTH (IMOBIPHICTH) BUHHKHEHHS MPOSIBIB KOPYMIIii Y CY/IOBii CUCTEMI
YMOXIUBIIOETHCS TIOTAHUMU YM HEYITKMUMH 3aKOHAMHU 1 TIOJIOKEHHSIMHU, SIK1
PEryIIoTh CyoBi mpoueaypu [22]. OaHak KOpyMIidHI pU3UKH HE BUABJICHO Y
CYIOBI TMpakTULl NPaBO3aCTOCYBaHHA B LIJIOMY, Ta Yy HEMNPAaBUIBHOMY
3aCTOCYBaHHI IPAKTUKU €BPOINENCHKOTO Cyay 3 IPaB JIOAUHU, 30KpEMa.

19 kBiTHa 2018 poky BimOynocs oddiuiiiHe BIAKpUTTA Npoekty Paau
€Bponu «IliaTprMKa BUKOHAHHS YKPaiHOIO pillieHb €BPOIENCHKOTO Cyay 3 MpaB
monuHuy. BepxoBuuit Cyn BH3HAB, 1110 3aCTOCYBaHHS IMPAKTUKU Ta JOCBIAY
€CIIJI Mae Benuke MNpPaKTUYHE 3HAYEHHS MJI1 HAIlOHAJBHUX CYIIB Ta IO
HalBUIIMKM CyAOBMH OpraH HpaLioe , 30Kpema, HaJd (OpMyBaHHSIM €IUHOI
CyI0BOT mpakTHKu [23].

Hapasi 3actocyBanns cygamu pimenss €CIUI y cnpasi «Ctpetu npotu
Cnomnydyenoro KopomniBctBay BepxoBHuM CynoM OLIHIOETHCS SIK OOIPYHTOBaHE
[24], a MOBOAM YYaCHMKIB CyJOBOTO MPOIECY IOA0 HOTO HE3aCTOCYBaHHS J0
CIPHUX BIAHOCHH — Oe3miacTaBHUMH [25].

Boanouac Bapto matu Ha yBasi, mo y Ouibmocti pimens €CIIJI Bkazye
Ha KpuTepli Ta 00CTaBUHU, K1 MalOTh OyTH OLIIHEHI, Ta MPOMOHYE CIOCOOM iX
OIIIHKH, MPOTE KIHIIEBUN PE3yJIbTAT BUPIIICHHS CIOPY (3aI0BOJILBHUTH TTO30B YU
BIJIMOBUTH B MOTO 3a/JI0BOJICHHI) HAJCKUTh 10 chepu po3Ccydy HalllOHAJIbHOTO
cyny [21]. HamioHanbHe 3aKOHOAABCTBO HE OOMEXKYe JUCKpELINHI
MOBHOBXCHHS CYJI Y BUOOPI MPAKTUKU €BPONEHCHKOTO CYIy ISl BUPIIICHHS
KOHKPETHOTO CMopy, cmocobi i TIyMadeHHsS Ta mijcTaBaMu  JjIst

3acTocyBaHHS. Ta OCKUIBKH PO3CYyHd, SKUW BUHHKAE Yy MEXKax JUCKPEIIHHOTO
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ITOBHOBA)KCHHS, HE BPETYJILOBAHO MPaBOM [26], OMHOTO JIMILIE 3aCTEPEKECHHS
mpo Te, MO cBOOOMA PO3CyAy HAIIOHATBHOTO CyIy HE € HeoOMekeHOwo [27]
HEJOCTAaTHBO ISl HEJOMYLIEHHS KOPYILIMHUX MPOSIBIB Y MPAaBO3aCTOCYBaHHI

KOHBEHIIHHUX IT0JIOKEHD.
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22 KopymiiiiHi pU3WKH OCTaHHIX pedopM y CyaoBii cucTeMi YKpaiHw.
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https://newjustice.org.ua/wpcontent/uploads/2018/02/NJ_Judicial_Corrupt
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24 TloctanoBa KacariifHOro rocmojapchbkoro cyay y ckiaai BepxoBHoro
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25.TloctanoBa KacariifHOro rocmojapcbkoro cyay y ckiaai BepxoBHoro
Cyny Bim 22 Oepesns 2018 poky y rocmnomapchkiit ciopaBi Ne
910/187/17, 73081448 [Enexrponnmii pecypc]. — Pexxum moctyry:
http://reyestr.court.gov.ua/
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