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PETPOCHEKTHUBHBIN AHAJIN3 ®OPMUPOBAHUS YT'OJIOBHO-
IMPABOBOI'O 3ATIPETA HA HE3AKOHHOE NOJIYYEHHUE U
PA3I'JIAIIEHUE KOMMEPYECKOM, HAJIOTOBOM U BAHKOBCKOM
TAHH
RETROSPECTIVE ANALYSIS OF THE FORMATION OF CRIMINAL
LAW PROHIBITION OF ILLEGAL RECEIPT AND DISCLOSURE OF
COMMERCIAL, TAX AND BANKING SECRECY

Annomauus. Paccmampueaemcss 6onpoc 0 coyuanbHou U UCMOPUHECKOU
00YCLOBIEHHOCU  KPUMUHAIUZAYUU HE3AKOHHLIX O0eucmeuu’ no NoOIYHeHuio u
paszenrauieHuto  UHGoOpMayuu, OMHOCAWEUCs K KOMMEPUEeCKOU, HAl02080U UlU
bankoeckou maune. Ocoboe sHUMaHUe obpawaemcs Ha NPeONnoCvHLIKU U NpodieMbl
Gopmuposanuu  u3y4aAeMo20 - Y2Oa08HO-NPABO8020  3anpema.  Bwidensiomcs
MEeHOeHYUU PA36UmMuUsl Y20Jl06H020 3AKOHOOAMeNbCmed, d makice OUCKYCCUOHHBLE
80NPOCHI MeMbl, 8bIpadicaem u 000CHO8bI8aem cOOCMBEHHOE MHEHUe NO HUM.

Knrwouesvlte cnosea:  oOamkosckas — mauba, — KoOMMepueckas — mauna,
KPUMUHATU3AYUS, — HAJO208As MAUHA, HE3AKOHHOe NOlyYeHue, He3aKOHHOe

pasaiauienue, y2o0a06HAA ONMeeEmMCneEERHOCb.

International Scientific Journal “Internauka’ http://www.inter-nauka.com/



International Scientific Journal “Internauka’ http://www.inter-nauka.com/

Summary. In article the question of social and historical conditionality of
criminalization of illegal actions for receiving and disclosure of information
relating to a trade, tax or bank secrecy is considered. Special attention is paid on
prerequisites and problems formation of the studied criminal and legal ban. The
author allocates tendencies of development of the criminal legislation, and also
debatable questions of a subject, expresses and proves own opinion on them,
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ITocTanoBKka Mpo6aeMbl. DKOHOMUYECKAs JIESITEIBHOCTh BO BCE AMOXH Obla
CBs3aHa C MH(popMaIMen, KOTOPYIO OJHU JIMIIa MBITAIUCh oOeperarh, a Apyrue —
PUMEHSATh Pa3JInYHbIC CIIOCOOBI, HAITPABICHHBIC HA 3aBJaJIEHUE JAHHBIMU, MPEK/IC
BCET0, CBA3aHHBIMU C KOMMEPUYECKUMHU OTHOIICHUSIMU, OAHKOBCKOH JCSATEIbHOCTHIO
U HAJIO0ro00JI0KEHNEeM. 3HAYNMOCTh TaHHOW MH(OPMAIIUK B CUITY €€ HEM3BECTHOCTHU
MOCTOPOHHUM JIMIIAaM M OpraHU3alUsIM, pOCcia M0 MEPE BOZHUKHOBEHUS U Pa3BUTHUS
PBIHOYHBIX OTHOILICHUHW, YKPYIHEHUS KOMMEPYECKMX OpraHu3allud W YCUJICHUS
KOHKYPEHTHOH OOphOBI MeXay HUMHU. B TO ke BpeMsl yBEIWYHBAICS M pa3Mep
MOTCHITMAIBHBIX M (PAKTHUUECKUX BPEAOHOCHBIX ITOCICACTBUM, MPUUUHICMBIX
BCJICJICTBUEC HApYIICHWS peXuMa KOH(PUICHIMAIBHOCTH  COOTBETCTBYIOIICH
uHbOpMaITIH.

AHaJIN3 MOCJeJHUX UCCIeI0BaHNi U MyOJauKkanuii. Bonpocsl, CBSI3aHHBIE C
OMMCAaHUEM B YIOJOBHOM TMPAKTUKE OIPEACICHUS HE3aKOHHOIO IOJYYEHUS |
pasriameHus KOMMEpPYECKO, HAIOTOBOM U OAaHKOBCKOM TalfHbI pacCMaTpPUBAIIUCH B
paborax I'mankux B.U., Ocokuna P.b., Myp3una JI.U., Coupynos I1.H.

@®opmysupoBKa unejei crarbu. Llenp HacTosIIENH CTaThbu 3aKJIKOYAECTCS B

PETPOCTIEKTUBHOM aHajiu3e (OPMHUPOBAHUSA YTOJOBHO-TIPABOBOTO 3alpeTa Ha
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HE3aKOHHOE IMOJIyYEHUE U pa3IilallieHne KOMMEpPUYECKOM, HAalIOroBoi U O0aHKOBCKOM
TaMH.

N3n0xeHne 0ocHOBHOro Martepuaja. OTMETUM, YTO B HAIllEM T'OCYIapCTBE,
BIIPOYEM, KaK U BO MHOTHX JPYTUX CTpaHAX MUpPA KAMUTATUCTUUYECKUE OTHOIICHUS
CTaJId OBICTPOTEYHO (HOPMUPOBATHCS BO BTOPOH mojoBuHe XIX Beka, 4TO HAILIO
cBOE O0TOOpakeHHe B 3aKOHOJIaTEIbCTBE TOr0 BpeMeHH. B yacTHOCTH, B YIOKEHUH
0 HaKa3aHUAX YrOJIOBHBIX M UCHpaBUTENbHBIX 1845 1. [1], ¢ KOTOpOro HauMHAETCA
«KOU(PUIIMPOBAHHBINY ATAl OTE€UYECTBEHHOI'O YTOJIOBHOTO 3aKOHOIATEIbCTBA, [2, C.
88; 3, c. 24;4,c. 77-718; 5, c. 11]) 6bUIH peTyCMOTPEHBI HOPMBI, HANIPABIICHHBIC Ha
OXpaHy OTHOIIEHUHW, CBA3aHHBIX C PA3IUYHOTO poja KOH(GUICHIHNATHLHOU
uH(OpMaIMeH, OTHOCAIICHCS K KOMMEPUYECKOW TaWHE B CETOIHSIITHEM MOHUMAaHUH.

Taxke B VYmoxenun 1845 1. Oblma 3aKkpemieHa OTBETCTBEHHOCTh 3a
MOCSITHOBEHHUS Ha OTHOILIEHUs, CBA3aHHbIE C TOProBod TauHou. Hampumep, Obuin
KPUMUHAIN30BaHbl YMBIIIUICHHBIE JEWCTBUS MPOJABLOB B BUJE PACKPHITUS KaKOU-
aM00 TaWHbl WUJIM HMHBIX, BPEIHBIX JJIS «XO3SMHA» pasrjalllcHWH, a TaKke 3a
JICUCTBUSL OMPIKEBBIX MAaKIJIEPOB IO JIOCPOYHOMY OIJIAIIEHUIO TOPIOBOU CIHEJKH,
COBEpIIIEHHBIE MPOTUB BOJIM €€ CTOPOH.

JlunamMudyHOE pa3BUTHE OAHKOBCKOW cdephl, BKIOYas ¢GOpMUPOBaAHUE
COOTBETCTBYIOIIIETO 3aKOHOJATENbCTBa, HabOmomasmieecs B Poccum B TOT *Ke
HUCTOPUYECKUH TEPUOJ, MPEIONPEACIIUIO BBEAECHUE YTrOJIOBHO-IIPABOBOIO 3aIMpeTa,
CKOHIIEHTPHPOBAHHOTO Ha OXpaHy OaHKOBCKOW TaWHBI OT HE3aKOHHBIX JIEHCTBHH
YUHOBHUKOB W JOJDKHOCTHBIX JIMI[ TOCYJapCTBEHHBIX KPEIUTHBIX YUYPEKIACHUHU,
OOIIECTBEHHBIX U YACTHBIX OAHKOB.

Taxxke B VYnoxenmm 1845 r. Obuia 3aKkperuieHa OTBETCTBEHHOCTHh 3a
pasrianieHue CBEJECHUM, OTHOCSIIMXCS K HaJlOrOBOW TaWHe (00 MMYIECTBEHHOM
MOJIOKEHHUH, JOJTOBBIX 0053aTeIhCTBAX, 000pOTax W MPUOBUISIX TUIATEIBIITNKOB),

COBCPIIACMOC «KCBCAYIIUMU JIMLTAMMD).
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B 1903 r. Obuia 3akoHuyeHa Oosiblliasi paboTa HaJl MPOEKTOM YTOJIOBHOTO
Vioxenust [6]. Pa3zpaboTka naHHOTO IOKyMEHTa ObLIa OOYCIIOBJICHa POCTOM
HSKOHOMMKHU CTPaHbl, CYyIIECTBEHHBIMU W3MEHEHUSIMU B FOCYAapCTBE U OOIIECTBE, a
TaK)Ke Pa3BUTHEM IOPUINYECKOU HAYKU U 3aKOHOJATEIIbHOW TEXHUKH.

B Vnoxenun 1903 r. oxpaHe pa3auyHOTO pojJia TaWH ObUla TMOCBSIIEHA
cnemuanbHas rnaBa  XXIX «0O6 ornameHud  TawWHbI», HOPMBI  KOTOPOU
pPErylMpoBajyd OTHOILIEHHUSA, OOECINeYUBAOIINE 3aIMUTy KOH(QUIECHIHUAIbHBIX
cBeZieHuU. B uacTHOCTH, MpeaycMaTpuBajach OTBETCTBEHHOCTb 33 YMBILICHHOE
pasriamieHue TMpU OTCYTCTBUM YBAKUTENBHBIX MPUYUH CBEICHUH, KOTOpHIE
COCTaBIIIOT TaWHY, €CJIM 3TO MOTJO MPUYMHUTH BpPEJ] UMYIIIECTBEHHOIO XapaKTepa
WIH OMO30PUTD IPYTo€ JIUI0, KOTOPOTO KACAJTUCh ITH CBEACHHUS.

B coeTckur mepuon Hamewd UCTOPUM 3aKOHOAATENILCTBO PA3BUBAJIOCH B
pycie oOIIero MOJUTHYECKOTO M SKOHOMUYECKOTO KYpCOB TrOCyAapcTBa, B TOM
YHClie C Y4eTOM OTKa3a OT KalMTaTUCTUYECKOTo 00pa3a MOCTPOCHHS IKOHOMHMKHU
ctpanbl. Mcxons u3 3TOro, BCE COOOpaKeHHs OTHOCUTEIBHO  OXpPaHbI
KOMMEPUYECKOH, HAJIOrOBOW WM OaHKOBCKOM TaWHBI CTaJld PAacCMaTpUBATHCA Kak
NPOSIBIICHUS TIPEKHET0 OypKya3HOTO TOCYIapCTBa, H3JIHUIIHUE B COBETCKOM
3aKOHOJATENbCTBE.

BmecTte ¢ TeM B COBETCKOM TOCYJAapCTBE OXPAHSIUCH OTIEIbHBIE BHJbI
TaWHbl, B TOM 4uclie TauHa OankoBckoro Bkiaga. B cr. 117 YK PCOCP 1922 r.,
BKJIFOUEHHOU B I1aBy || «JlomkHOCTHBIE (CITy>KeOHbIE) MPECTYIUICHUSI», COACPIKAICS
3alpeT Ha pas3UIallleHUe TOJKHOCTHBIMU JIUIAMH CBEICHUH, KOTOPBIE HE MOAJICKAT
OTJIAIICHUIO, TO €CTh JaHHAas HOpMa, Oynydw OJIAHKETHOW, OTChUIaja K JAPYroMy
3aKOHO/IATENbCTBY, MPEAYCMATPUBAIOIIEMY 3allPET Ha pasrialleHue TOW WIW UHOW
KoH(pHIeHIIManbHOW HWHpopManuu. To ecTh pasrmamenue TawHbl (ct. 117 YK

PCOCP 1922 r.), umeBiiee (popManbHyt0 KOHCTPYKIIHMIO COCTaBa, 3aKOHOJATEIbHO
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MPUPABHUBAIOCH K  3JIOYNOTPEOJCGHUIO  JOJDKHOCTHBIMU  MOJTHOMOYMSIMU,
MOBJIEKIIIEMY TSXKKUE MOCIECTBUS.

3aKOHOJATENBCTBO TOTO BpPEMEHM Oblla BeCchbMa JAMHAMUYHBIM, YTO
NEepPBOHAYATIBLHO OBLJIO CBSI3AHO CO CTPEMJICHUEM CKOPEHUIIEro 3aMelieHHs
HOPMAaTUBHBIX MPABOBBIX aKTOB MPEKHEr0 PEKMUMa, a 3aTeEM — C HEOOXOIUMOCTHIO
CYIIECTBEHHOW JOpabOTKM W3JAHHBIX B CICIIHOM TOpsJAKE 3aKoHOB. He
UCKIIFOUEHUEM CTAJl U MEPBBIM YTOJOBHBIW KoAeKc 1922 r., yrpaTUBIIUM CUJy B
CBA3U NPUHATHEM U BeTyIuieHueM B aeuctsue YK PCOCP 1926 r.

I'masa Il YK PCOCP 1926 r. «/lomkHOCTHBIE (CiTyKEOHbIE) MPECTYIICHUS»
BKJIFOYaa cTaTthio 121, B KOTOpOW mpeaycMaTpuBaiach OTBETCTBEHHOCTHh 3a
pasriaiieHue, CoOOIIeHHe, TMepeaadyy WM coOupaHue B LENsAX Iepeadyu
JOJDKHOCTHBIM ~ JIMIIOM ~ CBEJICHUM, HE TMOJJIeXanux orjameHuro. JlaHHoe
NPECTYIUICHHE HAaKa3bIBAJIOCh JIMIIEHHEM CBOOOABI Ha CPOK JO TpeX JeT WU
JVCUUTUIMHAPHBIM B3bICKAHUEM, HAJara€MbIM COOTBETCTBYIOIIUMU OPraHAMMU.

B VYromnoBHom komexce PCOCP 1960 r. He Obuia mpeaycMOTpeHa HOpMa,
ananornyHas cr. 121 YK PC®CP 1926 r. unu ct. 117 YK PCOCP 1922 r.
Pasrmamenne, coobmenue, coonpanue u nepeaady KoH(pUaCHIIMaIbHBIX CBEICHUN,
HE SBIAIOMIMXCA TOCYJIAaPCTBEHHOWM TAaWHOW WM TAaWHOW  YCBIHOBJICHMS,
OTHOCSIIMXCS K MNPEAMETY APYIUX MPECTYIUIEHWH, NPHU HAJIWYUU OMNPEACIICHHBIX
OOCTOSITENIBCTB ~ MOTIIM  OBITh ~ KBAIM(UIIUPOBAHBI  KaK  3J0YMOTpeOIeHHUE
JNOJDKHOCTHBIMHU  TIOJIHOMOYHMSIMM WJIM  XallaTHOCTb. BMmecte ¢ TeM VYkazom
[Tpesuauyma BepxoBHoro CoBera PCOCP ot 30 suBapst 1984 1. [7] unciIiO MHBIX
rOCYJApCTBEHHBIX MPECTYIUIEHUH MOIMOJIHUIOCh HOBBIM BHJIOM, COCTOSAIIMM B
nepeaye MHOCTPAHHBIM OpPraHU3alMSIMHU CBEICHUHU, COCTABJISIOMIMX CIIYXEOHYIO
tauny. [lpm 3TOM K mocineaHed OBLIM OTHECEHBl JKOHOMUYECKHE, HAy4HO-
TEXHUYCCKUE WM WHBIC CBEJCHHUS, OOpasyromme CiykeOHyro TawHy. OCHOBHOW

COCTaB JIaHHOT'O MPECTYIUIEHUs] ObLI CKOHCTPYUPOBAH Kak (OpMaibHBIM, MpUYEM
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NesiHre 00pa30BBIBANIN JIBA AJIbTEPHATUBHBIX JEUCTBUS — Iepe/iaua Uiu cOOUpaHue
B IEJISIX Tepefadyd yKa3aHHBIX CBEJICHUU HHOCTPAHHBIM OpPraHU3alUsiIM WU UX
MIPEJCTABUTEIISIM.

3aKOHOAATENIBHBIM MOJX0]T K YCTAHOBJICHUIO YTOJIOBHOU OTBETCTBEHHOCTH 3a
HE3aKOHHbIE COOMpPaHUE U pasrialieHue KOHQUICHIIMATbHBIX CBEACHUNW HE MEHSIJICS
BILTIOTH 10 90-X TOJIOB MPOILIOro BeKa, KOrJa MOCJe Kpaxa COBETCKOU COIUAIBHO-
PKOHOMUYECKOW  (opMammu  cTajga  BBICTpauWBaTbCsi  HOBasi, OCHOBaHHAs
MPEUMYIIECTBEHHO Ha PHIHOYHBIX, MO CYTH, KaMUTAIUCTUYECKUX IKOHOMHUYECKUX
OTHOIIIEHUSIX.

[Mpunstue 3akona ot 2 pexadbps 1990 r. «O Oankax u OaHKOBCKOW
nestenbHocTd B PCOCPy [8] ¢ mocnenyomumMu n3MEHEHUSIMHA U JIOTIOJTHEHUSIMHU, a
TaK)K€ TMEPBbIX JABYX 4acTteu [ 'paxpgaHckoro koxaekca Poccurickon dDepepanun
MO3BOJIMIIO C(HOPMUPOBATH OCHOBBI JJI PETYJIUPOBAHUSI OTHOILICHUU, CBSI3aHHBIX C
oOecrieueHuEeM KOMMeEpYeCcKOM U OaHKOBCKOW TauHbl [9, c. 8], u co3nmamu
NPEANOCHIIKA JJIsI BBEACHUSI YIOJOBHOW OTBETCTBEHHOCTH 3a IMOCSATaTEIbCTBA Ha
COOTBETCTBYIOIIUHA OOBEKT.

Cratpsa 183 VYronoBHoro kojaekca Poccurickor ®@enepaiuy, BCTYNUBIIETO B
cuny 1 suBaps 1997 r., Obuia BkiatoueHa B riaBy 22 «lIpectymnenus B cdepe
SKOHOMHUYECKOW aestenpbHOCTH» pasnena VI «lIpecryminenus B cdepe
SKOHOMHUKH», ¥  TE€PBOHAYAIBHO MpelycMaTpuBalia OTBETCTBEHHOCTH  3a
HE3aKOHHbBIE€ JIEHCTBUSA B OTHOUIEHWHM ABYX BHJIOB TaWH — KOMMEPYECKOH U
O0aHkoBCKOW. I3HawanbHO mJaHHas YroJIOBHO-TIpaBOBas HOpMa BKJIOYajga J1Ba
OCHOBHBIX COCTaBa, U HE MpeaycMaTpuBaia KBaTu(UIUPYIONINe TPU3HAKH.

B panpHewiiem B cBa3u ¢ npuHstheM 31 wuronga 1998 r. yactm nepBow
Hanorosoro konekca Poccurickon @enepanuu, 3aKpenuBIIEd MTOHATHE HAJIOTOBOW

TaWHbI, & TAKXKE C YYETOM HAKONMBIIMXCS BOMPOCOB K penakuuu cr. 183 YK PO, B
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MOCJIETHIOIO OB BHECEH PsIi U3MEHEHUH, CYILIECTBEHHO U3MEHUBIINX €€ CTPYKTYPY
u coneprkanue [10].

OtmeTuM, 4YTO 00JacThb YrOJIOBHO-NIPABOBOM OXpaHbl OOIIECTBEHHBIX
OTHOIIEHUH,  oOecreuyuBalolMX  HHMOPMALMOHHYIO  O€30MacHOCTh  NIpH
OCYIIECTBICHUH IKOHOMHUYECKOU JI€ITEIbHOCTH, PaCIIMPUIIACh 3@ CUET JIONOJIHEHHUS
raBel 22 YK P® crateen 185.6, mpegycMmarpuBaromied OTBETCTBEHHOCTh 3a
HEMPaBOMEPHOE  KCIOJIb30BaHWE  HHcaujepckod  uHbopmamuu  [11] wu
KOHKYPHPYIOIIEH C pacCMaTpUBaeMOM yroJIOBHO-NPABOBOM HOpMoHW [12, c. 225—
226].

BbiBOABI M3 JAaHHOIO MCCAEJOBAHUSI M MEPCNEKTHBHI JAJbHeHIINX
HCCJIeIOBAHMIT B  JAHHOM  HampaBJieHUM. Pe3ynbTarbl  MPOBEACHHOIO
UCCJICIOBAHUs TO3BOJISIOT CJAENaTh BBIBOJ O TOM, YTO BOCTPEOOBAHHBIMHU
NPEACTABISAIOTCS OTCYTCTBYIOIIME B HACTOsIIEE Bpems pazbsicHeHus llienyma
BepxoBnoro Cyaa Poccunckon @enepaiiui OTHOCUTEIIBHO TOJIKOBAHUS MPU3HAKOB
COCTaBOB TMPECTYIUICHUHU, TpeaycMoTpeHHbIX cT. 183 VK P®, u xBanmdukaruu
JAHHBIX YTrOJOBHO-HAKAa3yeMbIX JEIHUH, B TOM 4YHUCIE€ HUX OTTPAHUYEHHS OT
CMEXKHBIX TMPECTYIUICHUH, HAmpuMep, OT HENPaBOMEPHOIO HCIOJIb30BaHUS

uHcannepckor nHpopmaruu (ct. 185.6 YK PD).
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