International Scientific Journal “Internauka” hitp://www.inter-nauka.com/

MixxHapoiHe TIpaBo

YJIK 341
3arpeOesbHa Ipuna AnartoJsiiBHA
CMyOeHmKa
Hayionanvnozco opuouunoco ynieepcumemy imeni Apocrasa Myopoeco
3arpe0eabnast UpHa AHATOJIbEBHA
cmyoeHmKa
Hayuonanvnozo ropuouuecrkozo ynueepcumema umenu fApocnasa Myopoeo
Zagrebelna Iryna
Student of the

Yaroslav Mudryi National Law University

EKCTPAJUIIISA B MIDKHAPOJHOMY ITPABI TA IIPAKTHUKA ii

3ACTOCYBAHHA
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EXTRADITION IN INTERNATIONAL LAW AND PRACTICE OF ITS
APPLICATION

Anomauyia. Cmamms npuceésayeHa po3seisady NpaABo8020  NPoYecy
300lICHEHHsT eKCmpaouyii 8 MINHCHAPOOHIU NpaKmuyi ma npoodnemu Mexauizmy
30IlICHEHHs 6UOAYI 3/I0YUHYIB.
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excmpaouyii.

Annomayun. Cmambvsi nocesaujena pacCMOmMpeHuro npago8oeo npoyecca
oCywjecmenenuss dKCmpaouyuu 6 MedCOYHApOOHOU Npakmuke u npooiemobl
MEXAHU3Ma 0Cyuwecmeienust 8b10aul npecmynHuKos.
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IKCMPAoUyuu.

International Scientific Journal “Internauka’” http://www.inter-nauka.com/



International Scientific Journal “Internauka” hitp://www.inter-nauka.com/

Summary. The article is devoted to the consideration of the legal process
of implementation of extradition in international practice and the problem of the
mechanism for implementing the extradition of criminals.

Key words: extradition, extradition mechanism, extradition request.

IlocranoBka mnpodsemu. Ilpomec rioGamizanii, SKud  aKTHBHO
PO3BUBAETHCSI Y BCHOMY CBITI, IHTETPAaTHBHI MPOLECH B MDKHAPOAHOMY
CIIBTOBApPUCTBI, HE MOTJIM HE BIUIMHYTH Ha MEPEOCMUCIICHHS BaXJIMBOI cepu,
SK CIIBPOOITHHUIITBO JEpkKaB y 00poThOi 31 310unHHICTIO. [locuiieHHs Tporiecy
IHTEpHAIIOHAI3al[ll 3JIOYMHHOCTI, TOB'I3aHUI 3 JOJIYYEHHSIM JO BUHMHEHHS
3JI0YHMHIB IrpOMAJISTH pI3HUX KpaiH, PO3rOpTaHHAM JISUTBHOCTI
TpaHCHAL[IOHAJIBHUX OPraHi30BaHUX 3JIOYMHHUX TPyl Ha TEPUTOPIIX PI3HUX
JepKaB, BIAKPUTICTb  KOPJAOHIB, IO  JIO3BOJISIE  3JIOUYMHIIIM  BIJIBHO
MIepEMIIyBaTHCS 3 OJIHIET KpaiHU B 1HIITY, BCE 1€ 3yMOBJIIOE€ HEOOX1HICTh TICHOT
MDKHApOJIHOT B3a€MOJIl, y MepeciigyBaHHI 3J0YMHLIB BHHHUX Yy BYWHEHI
37I0YMHY. BypXJIMBUH CIJIECK 3JI0YMHHOI JISUIBHOCTI, HacaMIlepe]] TEPOPU3MY —
CBITYUTH TIPO TE€, IO MDKHAPOJHE CIIBTOBAPUCTBO CTUKAETHCS 3 HOBUMU
MOTpO3aMH, IO BHUMAara€ B)KWBAHHS 3aXOIiB TPOTHAIl, 3a IS TOIOJIAHHS
icHyrounx mpobieM. HemockoHanuii MexaHi3M BHayl 3J0YMHINB, B JCAKHX
BUIIAJIKaX, JO3BOJISIE 0CO0aM MEPEXOBYBAaTUCh B IHIIMX KpaiHax, sIKi HE Oyinu
MICIIEM BYMHEHHS 3704MHY. Bce 1me mnoTrpebye mHMIMpoKoMacmTadHOIo
CIIBpOOITHUIITBA 1 BUKOPUCTAHHS €(PEKTUBHOIO MEXaHI3My MIKHAPOIHOI
KooTeparlii.

AHaJIi3 OCHOBHMX J0CJi:KeHb 1 myOaikamii. [TpoGiemamu Bu3HaueHHS
MOHATTS €KCTPAAUINT Ta CAMUM MEXaH13MOM HOTO 3/IIMCHEHHS JOCIIIIKYBaJIOCS
OaratbMa BYeHuMH, 30Kkpema, O.I. boiinos, B.I. bospos, P.M. Banees, 1O.I'.
BacwibeB, O.1. Bunorpagosa, Mapian I'pin, H. A. Cadapos, O.I. Uyuaes, P.
Bannac, 5. bpoynnu, M. bacciyni, C. beni ta iH.
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MeToro cTarrl € HOCHIHKEHHS IMIJIXO0IB BU3HAUYEHHS Ta 3I1HCHEHHS
EKCTpaAMIlii B Cy9aCHUX YMOBax MIiKHAPOJHOTO TpaBa. Bu3HaueHHS HE sIKICHOT
poboTH MexaHI3My BHJayl 3JIOYMHINB B YMOBaxX BIJICYTHOCTI JIOTOBOPY IIPO
EKCTPAJIUIIII0 MIXK JIepKaBaMHu.

Buknan ocHoBHoro marepiaay. IluTaHHAM TOHATTS «EKCTPATUIIISDHY
3aIfikaBjeHO 0arato JOCIIIHUKIB 1 Y Pe3yiIbTaTi aHalli3y BU3HAYEHb HEOOX1THO
BI/I3HAYUTH, IO KOKEH 3 HHUX I10-CBOEMY PO3KPHUB 1€ TOHATTS 3 IMO3HIIIL
MDKHApOJIHOTO TpaBa Ta 3aKOHOJABCTBA CBOE€1 jaepxaBu. [IpoanamnizyBaBiiu
pi3u1 nedinimii, C. C. Hectepenko Bka3zaja, 110 eKCTPaJMIlis — 1€ 3aCHOBaHA Ha
MDKHApOIHUX JOTOBOPAX, 3arajJbHOBU3HAHKUX MPUHITAIIAX MIKHAPOIHOTO MpaBa
Ta HOpPMax BHYTPINIHbOJEPKABHOIO TIpaBa (opmMa MIiXKHAPOIHO-TIPABOBOT
JOTIOMOTH Y KPUMIHAJIBHUX CIIPaBax, L0 IMOJSATA€ y BiJJlaHl OOBUHYBA4E€HOIO
TUTS 3A1MCHEHHS TIpaBoCy A a00 3acyHKEHOTO JUIS MIPUBEIACHHS 10 BUKOHAHHS
OOBHHYBAJILHOTO BUPOKY CYAY, IO HAJAEThCS JEP>KaBOIO, HA TEPUTOPIi SKOi
3HAXOJWTHCS 3alUTyBaHa 0co0a Ha 3alHT JAEPXKABOIO, IO MAa€ IMJACTaBH IS
3MIIMCHEHHSI CBO€I IOPUCAMKINI 13 JOTPUMAHHSM IpaB Ta 1HTEpeciB 0ci0, 10
IJIATraoTh Bugadi [1, ¢.14].

ExcTpanuiiisi B LijioMy siBJisi€ CKJIaJAHUN TpaBoBUi npornec. Hacammepen,
11€ 3yMOBJICHO BUKOPUCTAHHSM 1 ypaxyBaHHSIM OaraThbOX HOPM, SIKI MICTSITHCS B
MDKHapOJIHOMY TpaBl Ta BITYU3HSHOMY 3aKOHOJABCTBI TaKMX, HAPHUKIAA, SK
€Bporneiickka KOHBEHIIIS MPO eKcTpaaullito 1957 abo HaiioHanbHI 3aKOHU TIPO
Bujaadi. [IpakTuyHe 3M1MCHEHHS BHIa4l HEMOXKIIMBO 0€3 ypaxyBaHHS HOPM
KOHCTUTYIIHHOTO, KPUMIHAJIBHOTO, KPUMIHAJIBHO-TIPOLIECYATbHOIO Ta IHIIUX
ramy3eil 3akoHomaBcTBa. IloTpiOHO BiI3HAYMTH, IO Oa3MCHI IPUHIIUAIH
3aKpIIUIEHI B HOpPMaX KOHCTUTYLIWHOTO MpaBa, TaKUX SIK, HEBUAAUy BJIACHUX
IpOMaJIsiH, BUKJIOYEHHIO JEAKUX AisiHb (HANpHUKIANl, TEpOpHU3MY) 3 KaTeropii
MOJIITUYHUX 3JIOYHMHIB, BIJIMOBH BIiJl E€KCTpajuilii 0cib, mepechiayBaHUX 3a

MOJIITHYHUMH MOTHBAMHU.
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Binencbka nexnaparlis Tpo 3JIOYMHHICTH 1 NPaBOCYAJs, MpUHHATA
Jlecsatum kourpecom OOH 3 momepemkeHHs 3J0YMHHOCTI Ta MOBOKCHHS 3
npaBornopymHukaM B kBiTHI 2000 p., miaKpecauia BiANOBIIAIbHICTh KOXKHOI
JIep’KaBU 3a 3alpOBAPKEHHsSI 1 MIATPUMKY CIPABEIJIUBOI, BiANOBIIAIBHOI,
eTHYHOi Ta e€()EeKTHBHOI CHCTEMH KPHUMIHAJIBHOTO MPABOCY/Ms, 3aKJIMKala 0
O1TBII TICHOT KOOpJWHAINI 1 CHIBpOOITHUIITBA MIXK Jep)KaBaMU y BHUPIIICHHI
CBITOBOI TIPOOJEMH 3JI0OYMHHOCTI, BpaxoBYIOUH, IO OOpoThOa 3 HEW €
3arajibHOIO 1 CI1JILHOIO 3000B'I3aHICTIO.

Y MDKHaApOJHIA MPaKTHUIll ICHYE€ BU3HAHUHN M1IX17, BIAMOBIIHO 0 SKOTO,
MPAaBOBOIO MIACTaBOI0 BHUAA4l TPOMAISHUH € MIKHAPOAHI JIOTOBOPHU IIPO
EKCTPAAMIIII0, HAJaHHS MPaBOBOI JOMOMOTH y KPUMIHAJIBHUX CcHpaBax ado
KOHBEHIIIi OOpOoThOM 3 MDKHAPOAHUMHU 3JIOYMHAMH, a TaKOX HaI[lOHAIbHI
3aKOHU TPUHHATI OKpEeMHUMH JepxaBamu. Tak, BiamoBimHo a0 4. 4 cr. 13
Koncrutymii Icmanii Bumaya 370YMHINB JOMYCKAEThCS TUIBKM HAa BUKOHAHHS
JIOTOBOpPY a00 3aKOHY 3 JOTPUMAHHSM MPUHIMUITY B3aeMHOCTI. KOHCTUTYIIIS
Kopomniscra Himepianais B 4. 3 ¢T. 2 BCTaHOBUJIA, 110 BUJa4a 1HO3EMIIIB 1HIIIH
JepkaBl Moke OyTHM 3/iiiCHEHa TUIBKM Y BIAMOBIIHOCTI 3 MIDKHApPOJIHUM
noroBopoM. [lopsaiok Buadi 1HO3EMIIIB 1HIIIN Jep>KaBl BCTAHOBIIOETHCSI aKTOM
MapJIaMeHTy.

Sx Bkazye Mapian ['piH, XoaHa nep:kaBa HE MOXKE 31MCHIOBATU
KOHTPOJIb Haa (Hi3UUHOI0 0c00010, 110 TIepedyBae Ha TEPUTOPIl 1HIIOT JepPKABH.
3 iHmoro OOKy, JepxkaBa Ha CBI pO3CYyJA MOXKE J03BOJUTH 1HO3EMIIO
MPOKMBATH HAa CBOIM TepUTOpii. Y pe3ynbTaTi Jyisl NPaBOMOPYIIHHUKA 1CHYE
MO>KJIUBICTh YHUKHYTH OCYAY, MEPEUIIOBIIN KOPJOH. SIKIIO BIiH HE CKOITh
3JI0OYMHY B KpaiHl MPUTYJIKY, 10 He Oyje JOCTATHIX MiJACTaB JIJis HOro apemry 1
Bujaui. Came JJis1 peryJiloBaHHs TaKUX BUIAJIKIB 1 YKIAJAIOThCA JOTOBOPH PO
exctpaauiiito. [ificHo, y Bunajgkax, KoJau 0co0a BUMHMIIA 3JI0YMH 1 HAMAra€ThCs
CXOBaTHCS B IHIIIKA KpaiHi, KpauMm IHCTPYMEHTOM 3a0e3neyuTd i

BIJIMOBIIAJILHICTB TIEPET CYIOM € HAsIBHICTh MIXKHAPOIHUX JOTOBOPIB.

International Scientific Journal “Internauka’” http://www.inter-nauka.com/



International Scientific Journal “Internauka” hitp://www.inter-nauka.com/

OnHak, ICHYIOTh BUITQJIKH, KOJIM MIXK JIep)KaBaMU BIJICYTHI JOTOBOPH IIPO
EKCTPaAMINIO, IO 3HAYHO YCKJIAAHIOE MeXaHi3M ii 3filicHeHHs. BimcyTHicTh
CHEIIaJIbHOTO JIOTOBOPY MPO €KCTPAAMIIII0 HE TIOBUHHO OYTH MEPEIIKOI0I0 IS
BUJIaul OOBMHYBAYEHUX, 1 B TaKUX CHUTYyalllsIX MDKHApOJHE IIPaBO HaJjae
epeKTUBHY IOpUAWYHY 0a3y Asi CHiBpOOITHHUITBA JAepxkaB y cdepi JOCTaBKH
1HIMB1TIB T11]T KOMIETEHTHY KpUMiHAIBHY FOPUCIUKITIIO.

Ha moro nymky, mormsan P. Banmaca, sikuii BKasye, IO €KCTPAAMIIS €
e(eKTUBHOIO JIUIIIE 32 HASBHICTIO JOTOBOPY, € AyXe JopedyHUM. OCKIIbKHU, KOIH
MDK 3alliKaBJICHUMH CTOPOHAMHM HEMa€ IOPUAMYHOI  JIOMOBJIEHOCTI PO
EKCTPaJIUIIil0, BUILIUBAE T€ 110, JepkaBa HE 3000B’SI3Y€ThCSI BUJATHU 0COOY, a
Ma€ TIPaBO HA BJIIACHUN PO3CY]l BUIATU 3JIOYHMHIIS 32 IPUHITUIIOM B3aEMHOCTI 200
BIJIMOBUTU y BuAaudl. KoxHa aepxaBa Mae NpaBO BUPIIIYBATH MUTAHHS IPO
BUJIa4y 3a CBOIM pO3CYIOM, BHXOJASYM 31 CBOiX 1HTepeciB. HixTo He Moxke
HaB's13aTU oMY 3000B'sI3aHHS JOTPUMYBATHUCS IPUHITUITY B3A€EMHOCTI.

[To ogHOMY 3 HAMOUTBII BIJOMHUX €KCTPAJWUIMHHUX CHPAB, PO3IVISIHYTHUX
Bepxoaum cynom CIHIA - Factor v. Laubenheimer, - 6ys10 3a3Ha4eHo, IO «...
MDKHApOJIHE TIPaBO HE BHU3HAE MpaBa Ha €KCTPAAMIIIO B BIICYTHICTh JIOTOBOPY.
He3Baxkatoum Ha Te 1O ypsj, 3TIJHO BJIACHOT KOHCTUTYLII [MaeThCA Ha yBasl
KOHCTUTYIIISI KpaiHM] 1 3aKkoHaMm, MOXE JOOpOBUIBHO TiepeAaTH BTiKaya
NPaBOCYIO JI€pKaBH, Bij SIKOrO BIH XOBA€THCS, 1 CTBEPKYBATH MPHU LOMY,
0 TIOCTYMaTH TaK - IIeé Moro MopajibHUK OOOB'S30K ... MPAaBO BUMAaraTu
CKCTPAJIMINI0 1 BIAMOBIAHE HOMYy 3000B'S3aHHS IepeaTH HOro [BTikada]
BUMAaraTH JeprKaBi, ICHY€ TIIbKM B TOMY BHUIIQJIKy, SKIIO 1€ TepeadadyeHo
J0roBOpoM »[2].

Hanpuxnan, Ykpaina nocuTe HeMae 10roBopy npo excrpaauiito 3 CIIA,
BIJINOBITHUMA TIEPEroOBOpHUI Tmpolec TpuBae Onu3bko 15 pokis. Lle myxe
BOKJIMBE MHUTAHHS, OCKUTLKHM TaKWK CTaH pedeit € popMaIbHOIO MMiJICTaBOI0, abu
HE BUJABaTU YKpaiHI TUX OCIO, SIKUMM LIKaBISATHCA IPABOOXOPOHHI OpraHu.

Opepxyroun 3amUT Ha EKCTPAJUII, JepkaBa OyJe KepyBaTHCS CBOIM
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BHYTPIIIHIM 3aKOHOM, SIKMM pErjJaMeHTye€ Mpouec MNPUUHSTTS PILICHHS PO
eKCTpauIlito, TOOTO, KU OpraH MpHilMae PIlIeHHS, MIACTaBH AJS BiIMOBH,
MO>KJIMBICTh OCKap KEHHS Ta MEPErJiAy pillIeHHs PO eKCTPAAUIIII0, YTPUMAHHS
1]l BapTOIO JO0 BUPIIMIEHHS MUTAaHHS MPO €KCTPAJUIiI0 Ta iHIIE. Y OaraThox
€BPOMNEHCHKUX KpaiHax pIMIEHHS MpPO EKCTPAAHIiio NpuiiMae cyd. Takum
YUHOM, CYJ PO3TJISJAE CIIp MIXK MPEACTAaBHUKOM JIepKaBU YKpaiHa 1 0co0oro,
BUJIaUa SIKOT 3aMUTY€EThCA. 3aMUTy€e BUAAUy JIep>KaBa MOBUHHA JOBECTH, IO IS
EKCTpaJuIli € BCl MiJCTaBH, a TAaKOXX HEMAa€ HIAKUX TEpeIIKoj il Bujadl
ocobu. Y ToM ke yac 0OBUHYBAUCHUI MOXE BUCYHYTH CBOI apTyMEHTH 1 JOKa3u
PO HASIBHICTH MIJICTAB IS BIIMOBH B €KCTpaaullii. I B Jeskux BUIMAKax, 1100
HE BUJATH NEBHY 0co0y, il HalalTh TPOMAJSHCTBO TI€I KpaiHU, J€ BOHA
Bupimmia 3amumutuca (1 e crocyerbcsi He Tulbku CIIA). Ane € Hu3ka
MDKHApOJAHUX Yrof, IO TepeAadayaroTe mepedady MPOBAKEHHS 10
KpUMIHAJIbHIN CTIpaBi JI0 1HINIOT KpaiHu y pasil, KoJiu (Pirypanta He eKCTPaayIoTh.

Ile oaHi€r0 MIACTAaBOIO ISl BIAMOBU YKPAiHCBKUM IPABOOXOPOHHUM
opraHaM B eKCTpajuIlli 0ocoOM € TIOpYyIIeHHS TMpaB 1 CBOOOJA JIOJUHH,
nepeadaueHuX E€BPOMEWCHKO KOHBEHIIEI0 3 mpaB joauHu 1950 p. VYV
BIJIMOBIHOCTI 710 TOJIOKEHb I11i€i KOHBeHIIli, JepkaBa MOBUHHA TapaHTyBaTH
JOTPUMAaHHSI TIpaBa Ha CIPaBeIJIMBUI CyJIOBUN MPOIIEC, 3aXUCT BiJ KaTyBaHb Ta
KOPCTOKOTO TIOBO/DKEHHS, B TOMY WYHCJi TapaHTyBaTH HaJEXHI YMOBHU
yTPUMAaHHS IMiJ1 BapTOIO 1 HASIBHICTh MEAUYHOI JOTIOMOTH B YMOBaX yTPUMAHHS
1] BApTOIO.

Hanpuknan, npuiiMarouu pillieHHd Npo BIAMOBY B €KCTpaaulii ApceHa
ABaxoBa, PuMchbkuii anensiiiHui cy B3SIB 10 yBaru NpakTUKy €Bporenchbkoro
Cyay 3 MpaB JIIOJAUHYU Y ClpaBax NpoTu YkKpainu, pe3ontolii [TAPE o Ykpaini,
IHIIl JIOKYMEHTH TMpO JOTPUMAHHS TMpaB JIOJWHUA, B TOMY YHCIl IpaB
yB'SI3HEHUX, B YKpaiHi. ¥ €KCTpaauIlii BIIMOBISIOTh Y TUX BUIMAJKAX, SAKIIO CY/
NPUXOAUTH 10 BUCHOBKY, IO KpUMIHAJIbHE MEPECIiIyBaHHs 0coOU B YKpaiHi €

OPUKPUTTAM JUIsl TIEPECITiTyBaHHS 3 1HIIMX MOTHBIB, HANPHKIaa, BHACIIJIOK

International Scientific Journal “Internauka’” http://www.inter-nauka.com/



International Scientific Journal “Internauka” hitp://www.inter-nauka.com/

MOMITUYHIA abo cycnuibHIN AisibHOCTI. He Moxke OyTu 3xiiicHeHa Bujaya
ocobu, SKII0 oMy OyJi0 HaJaHO MOMITUYHUM MPUTYIOK Ha mifacTaBli KonBenii
OOH npo craryc 6ikeniiB. Tomy OaraTo rpoMajsiH, siki BBaXarOTh, 110 IXHE
nepeciilyBaHHsd B YKpaiHi 3MIACHIOETbCS 32 TMOJITUYHUMHU MOTHUBaMH,
HaMararoThCsl OTPUMATH CTaTyC OLKEHIIS B 1HIIIN JeprkaBi, 100 3aXUCTUTH ceOe
B1JI €KCTPAJUIIi 3a 3aIIMTOM YKPaiHChKO1 CTOPOHH.

BucnoBok. Ha manomy erami moTpiOHO BJIOCKOHATIOBATH CITIBIIPAITIO
MEXaH13MiB KOHTPOJIIO 32 HAJAXOHKCHHSIM T4 BUKOHAHHSM 3aIlUTIB MPO MPABOBY
JIOTIOMOT'Y JIepaB, CIPOCTYBaTH caM MEXaHi3M Iepenadi ocid, BU3HATH 3a
HEOOX1JJHE ONMEepaTUBHO 1H(POPMYBATH OJHA OJHY IPO CTaH PO3TJSLY 3alUTIB
Ipo  eKCTpaauIlil0 Ta TPUYUHHU, SKI TEPEHIKOHKAIOTh  MPOCYBaHHIO

EKCTPAIULIIITHUX TIPOLIEAYD.
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